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ALLAHABAD HIGH COURT. 

Secoxp Oivit Appaat NG, 1689 oF 1924. 
“= March 26,1926. < ` 
Present:—Mr. Justice Boys. 

BALAGHAT HUSAIN—Peainrirr— 


a APPELLANT 
' Versus 
ABID BAKSH AND otsagrs—DErENpANTs— 
.` RESPONDENTS. f 


Civil Procedure Code (Act V of 1908), O. VILI, rr 8, 
5—~Admission of plaintiff's case—-Denial by words “not 
admitted", whether specific. 

Whore it is a question whether or not the written 
statement or part thereof amounts to'an admission 
of any or all of the essential portion of the plaintiffs 
cass 19a question to be determined in esch case, a 
small variation in the particular circumstances may 
be decisive [p 3, col: 1.| f 

Where a document is referred to in detail in a 
plaint, a denial by a defendant who is not a party to 
the document in his written statement by the words 
“not admitted” is a specific denial within the mean- 
ing of O. VIU, r. 3,0 PLO [p 2,cols.1 &2] 

Sri Ram v, Ram Lal, 18 Ind. Cas. 878; 11 A. L. J. 
255, referred to. ; 

Mullu v. Deokaran, 20 Ind. Cas. 955; 11 A. L. J. TH, 
distinguished. 

Sscond appeal again&i a decree of the 
District Judge, Budaun, dated the ,2lat 
Jure 1923. 

e 
Mr. Mushtaq Ahmed, for theeAppellant, 
Mr. S. A. Haider, for the Respondent. 


JUDGMENT.—This is a plaintiff's ap- 
peals One Balaghat Husain sued on a 
hySothecation bond, dated the 6th of Feb- 


ruary 1920, the mortgagor, defendant No.1, 


Musammat Bilqisunnissa, gnd two mort- 
gagees, alleged tobe subsequent mortgagees, 
defendants Nos.2 and 3. Defendant No. 1 


did not defend the gtit? The only ‘con-* 


testing defendants were defendants Nos. 2 
and 3..The plaintiff declared that he had 
lost the boid,and tendered in evidence a 
‘certified copy. The first Court found every- 
thing in ‘favour of the plaintiff, including 


the loss of the Bond. The lower Appellaée ° 


l 


o ee 


Court came to the conclusion thatthe alle- 
gations of the defendants that” the bond 
was fictitious; that it had, asa matter of 
fact, been discharged before the date of 
transfer to them and that an endorsement 
had been‘made on the bond and that it had 
been returned to the mortgagor and again 
returned to the. plaintiff were untrue; but 
further found that it was not established 
that the bond had been lost and on this 
ground it dismissed the suit. Counsel for 
the appellant agrees that it is a fair state- 
ment of the case for the appellant as it has 
been put before me here that he has relied 
on the second ground: in the memorandum 
of appeal which infact states the whole of 
his case. It reads as follows:—‘‘Because 
execution ofthe deed being admitted and 
it being found asa fact that it was never 
returned by the plaintiff-appellant with an 
endorsement, there was nothing left forthe 
plaintiff to prove in order to obtain a 
decree,” 

The real question for decision then in 
this case is whatdidfhe defendants Nos. 2 
and 3 admit and does their admission o 
the plaintiff's case go so far thata deciee 
could be found on that admission without 
further proof of the contents of the docu- 
ment? The material paragraphs of the ` 
pleadings in the plawnt are para. No.2 where 
the mortgage is set out in complete detail. 
This was met by the defendants in their 
written statement where they begin by say- 
ipg that para. 2 of the plaint which sets out 
the terms of the mortgage is “not admit- 
ted.” In their additional statement they 
say in para. 3“In Apfil 1922 the cont&ste 
ing defendant came to know that the docu- 
ment, sued upon, was ficlitiousand frapMus 
lent, and that, at the time ofthe decision of 
the crimigal case the plaintiff endorsed 
payment on it and returned it to Saghfnnid. 
din and defendant No,1, Thereupon the 


-d 


| | a a 


. è 
d ' 


. . 
coptesting defendant gave a” registered 
‘notice, on 29th April, 1922, to defendant 
No. land abked for the return ofthe docu- 


ment. Jie replied very late amd said that 


e the document had been treturned to Bala- 


ghat Husain” (the pesca. mentioned 
18 the husband of defendant Nọ. 1). Fur- 
ther in para. 4 of their additional statement 
they use this expresgion “The plaintiff 
concealed the original document” and in 


para. 5 they say “The bond@sued upon is. 


fictitious and without consideration.” 

It may be noted, and the contrary is not 
seriously contended, thatthe certified copy 
is ofno uae to the plaintiff unless he can 
show that he is entitled to give secondary 
evidence, and in the circumstances of the 
case, heis debarred from doing that by the 
finding that he has not proved the loss of 
the original. 

But it is. urged (1) that the pleadings 
quoted from the written statement amount 


` to a complete admission of the bond and of 


all the terms of it; (2) that 8.91 ofthe Evi- 
dence Actis no bar as the plaintiff does 
not need to prove any of the terms of the 
bond; (3) that, in view ofthe fact that the 
allegations of the defendant asto the dis- 
charge of the bond, ete., have been found 
false, the admissions entitle the plaintiff to 
a decree without the necessity of produc- 
ing either the original ora certified copy. 
Counsel for the appellant relied on the 
teynfs of O. VIII, rr. 3and 5. The former 
merely declares that it shall not be suff- 
cientto deny generally the grounds alleged, 
but thp defendant must deal specifically 
with each allegation of fact. It is urged 


? that°a mere statement “not admitted” is 


not a specific dealing with each’ allegation 
in para, 2 ofthe plaint. But itis difficult 
to see how the defendant could be expected 
to deal more specifically with .the detailed 
ferms of a document which he does not say 
that he ever saw and which the plaintiff 
does not say that the defendant ever saw. 
Rule 5 says that every allegation, if not 


denied specifically or by necessary implica- 


„tion, or stated to be not admitted in the 
pleading of the defendant, shall be taken 
tebe admitted. °° 
Counsel would interpret this as, if not 

@paed specifically or by necessary implica- 

tion or if statéd to be not.‘admitted, shall be 

taken to ke admitted. Itis only necessary 
to, mention this because in fact the rule is 
not very happily worded, buf it clearly wil? 
not bear such an interpretation, If sa 


BALAGHAT HUSAIN V. ABID BAKIISH, 


[95 1. 0. 1926] 


strange a result had been “ intended, it 
would have read “or if only stated to be not 
admitted.” Jt clearly means. Every allega- 
tion of fact in the plaint if not denied 
specifically or if not demied by necessary 
implication or if not stated to benot‘admit- 
ted shall be taken to be admitted. Stating 
the effect in another way, it means “livery 
allegation of fact if neither denied ncr 
stated to be not admitted.” 

Ib appears to me that the admissions do 
not gofar enough to justify the appellant 
in saying that hẹ is entitled toa decreeon 
them alone. In the first place, itis clear 
that on the finding® that it is not proved 
that the document was lost, the plaintiff is 
responsible for the failure to clear up any 
ambiguity or doubtful point that there may 
be. 1 should, therefore, prima facie be 
disinclined to construe the pleadings in the 
written statement of the defendant too 
stiictly. But even if bis pleadings be con- 
strued strictly I do not see how they can 
possibly be held to amount to more than 
this, that he admits generally having come 
to hear of some fictitious and fraudulent 
bond having been executed by defendant 
No. 1 and ot certainsteps having been taken 
in regard to it in consequence of certain 
criminal proceedings between the mort- 
gagor, defendant No.1, and the plaintiff, 
butat the same time by the second para- 
graph of his written statement he has 
expreasly refused to admit the details of 
the bond. His admission, therefore, would 
notcarry the plaintiff further than to en- 
title him toa finding that a bond of some 
sort had been executed by the vendor of 
defendants Nos. 2 and 3 in favour of the 
plaintiff, fortified by findings that that bond 
was not pYoyed tohave been fictitious or to 
have been discharged. How could the 
mortgagee get a decree on an admission and 
findings which did not proceed further 
than that? Ifthat is so, then it was essen- 
tial for him to prove the terms of the bond 
and that he could only do by proving the 
circumstanceg which would permit of his 
leading secondary evidence. Such circum- 
stances he has in the opinion of the lower 
Appellate Court f£ded toestablish. I have 
been referred to the case bf Sri Rar’ v, 
Ram Lal (1). Thatis a case as pearly as 
possible on all fours with thé present, It 
was distinguished if ‘the cage reported in 
the same volume [Mullu v. DeoeKaran(2)}, 
` e) 18 Ind, Cas. 878; 11 A, L. J. 255, 

18) 20 Ind. Oas, 955; 1L A. L. J, 734, 


+ 


(95 I. O. 1926) 


But in the latter case it is clear that the 
mortgage in questien was between the par- 
ties and ¿hat the contesting defendant was 
the actual mortgagor. But, in fact, where 
it 13 a guestion whttker or not the written 
statement or part theroof amounts to an ad- 
mission of any or all of the essential portion 
ofthe plaintiff's case is a question to be 
determined in each cast, a small variation 
in the particular circumstances may be 
decisive. 

For the above reasons the appeal is dis- 
missed with costs including Counsel's fees 
in this Oourt on the higher seale. 

R. L. Appeal dismissed, 


eer 


MADRAS HIGH COURT. 
Sroonp Civiu APPRAL No, 892 or 1923. 
e January 7, 1926. 
Preaent:—dJustice Sir Charles Gordon 
Spencer, Kv. 
* VISWANATHA IYER—PLAINTIFF — 
ii APPELLANT 
VOT sus 


OHIMMUKUTTI AMMA AND oTHERS— 


DEFENDANTS—~R&SPONDENTS. 
Malabar Law-eKanom—Mortgage by kanomdar— 
Redemption of kanom—Mortgagee of kanom, positron 


A malabar kanom is an anomalous mortgage, being 
a combination of a usufructuary mortgage and a lease 
for 12 years; the kanomdar has no right to sell the 
jenm property. His only right 1s to remain in posses- 
sion until he is re-paid the kanom amount plus the 
value of improvements. A mortgagee of that interest 
takes his mortgage subject to the liabihty of the 
kanomdar to be redeemed atthe end of 12 years. [p. 4, 
col. 1.] 

The tenant's right to have an account of the°coste 
of improvements in such 9 case, is analogous to the 
Weht to a choge-in-action and the jandlord is not 
affected by a transfer of it unless he has notice of it. 
Thersis no privity between the jenmi for owner of 

. the property) and the mortgagee of the kanomdar's 

. interest who 1s not in possession of the estate. If the 
kanomdar fails to pay rent to the jenmi, the jenmi 
coukl not recover it from the mortgagee because there 
is neither privity of estate nor privity of contract 
between them [ibid.] 

Where the landlord, without*notice of a hypotheca- 

ion created by the kanomdar redeems the kanom, the 
interest of the mortgagee of the kanomdar’s right also 


comes toan end and he camo? in execution of his, 


mortgage decree,ebring the kanom to sale. [tbid ] 


Second appeal against a decree of the 
Céart df the Subordinate Judge, South 
Malabar, at Galieut, jn A. S. No. 141 of 1922, 
preferred’ agaitst that of the Court of the 
Additienal District 
B, No, 284 of 1921, 


Munsif, Oalicut, ia O,” 


VISWANATHA IYER V. OBIMMUKUTI AMMA, $ 


e. i 

Mr, K. P. Rama Krishna Iyer for the &p, 
pellant. e., 

Mr. K.P. Kristina Menon, for the Resp sni- 
ents. e 

JUDGMENT.—The 5th defendant, 
who is a Malabar jenmi, gaye a kanom of 
certain property to defendants Nos, 1 and 2, 
and they on the 6th March 1917, mortgaged 
the rights of the lst defendant to defend- 
ants Nos. 3 and 4 under Ex. A, The plaint- 
if, who is“thê appellant, is the assignee 
of the rights of defendants Nos. 3 and 4. 
The 5th defendant filed a suit for redemp- 
tion of the kanom O. S. No. 52 of 1919 
against defendants Nos. 1 and? withont 
making defendants Nos. 3 and 4 parties and 
he got a decree for redemption and paid 
the money into the hands of defendanis 
Nos. 1 and 2 before the present suit was in- 
stituted. The appellant sued on his moite 
gage in 1921 and the District Munsif gave 
him a personal decree against his morte 
gagors defendants Nos. 1 and 2 and also 
against their possessory interest in the pro- 
perty for what it might be worth. 

It is argued in second appeal that the 


- plaintiff should have been given something 


more than what he has got. He wants a 
decree against the 5th defendant for what 
is due under his mortgage and a deeree fur 
sale of the interest of defendants Ncs. land 


2 as kanomdars unaffected by the red mj- 


‘tion decree to which the appellant wa nct 
a party. It is true that the appel&iné is 
not bound by the decree for redemption in 
O. 8. No. 52 of 1919 to which he was not a 
party, but as he did not give notige to the 


' Sth defendant that he had taken a mort- 


gage ofthe Ist defendant’s kanom right, 
there was no obligation under O. XXXI\, 

r.-l, ©. P. O., on the part of the 5th defend- 

ant to make him a party to that suit. 

The question now is, what is the plaintif 
entitled to by way of relief in the present 
suit? He has been given a decree against 
thedefendants Nos. 1 and2, He cannotbe 


, given a decree for sale of the suit property, 


because he never possessed any rights over 
that, seeing that his mortgagor could nok 
give him a right that he had not got him- 
self. What he got ufitler his mortgage tras 

pledge of the kanomdar’s interest. That 
interest consisted of a right to enjoy,*the 
property for 12 gears subject to redemption 
at the end of the time and to be eompensat- 
ed for tenant's improvements In Médgre's 
Malabar Law, page 244 it is stated that tho 
kanomdgr cannot create a higher title than 


e e i . ; 

de w ° 
e è 

e he, possesses, and if he grants 4 sub-mort- 
kage, the sub-mortgagee can have no higher 
right than to enjoy the 1emainder of the 
mortgagee's term. The authorgresumably 
was there referring toa usufructuary sub- 
morfgege and not {o a hypothecation as is 
the casa here,” It must be remembered 
that a kanom is ah anomalous mortgage 
being a combination of a usufructuary 
mortgage and & lease for 12 years, The 


kanomdar has no right to cell the jenm pro- 


perty. His only right is to remain in pos- 
session until heis re-paidithe kanom amount 
plus the value of improvements. A mort- 
gagee of that interest takes bis mortgage 
subject to the liability of the kanomdar to 
be redeemed at the end of 12 years. As re- 
gards the right to have an account of the 
costa of improvements, the tenant's right 
is an analogous to the right to a chose in 


THAKAR DAS V. BHOLA SHAH-DDNI CHAND. 
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[95 I. 0. 1926) 


consistent witt the decision of the Privy 
Council im Sukhi v. Ghulam Safdar Khan 
(5). The case which my learned brother 
bad to deal with was one of ordifary sub- 
mortgage, not cfa Malabar kanom The 
decision in Sukhi v. Ghulam Safdar’ Khan 
(5) will not help the appellant in the pre- 
sent case. In that case the plaintiff had 
a charge on the properly which had come 
into the hands of respondents by virtue of 
their mortgage, and as she was entitled to 
maintenance end possessed a charge over 
ihe properties wifich were secured for pdy- 
ment of her maintenance it was ordered 
that the respondent® should pay theamount 
due to her which had been wrongly taken 
away by her nephews, Jag Ram and Net 
Ram in consequence of the failure of the 
respondents to implead her in their foie- 
closure suit against Jag Ram and Net Ram. 


action and the landlord is not affected bya The appellant there had a mortgage both 
transfer of it unless he has notice ofit [see over the rights of the mortgagee and over 
Vasudeva Shenoi v. Damodaran (1).] There the equity of redemption. The appellant 
is no privity between the jenmi (or owner here has only a mortgage over the rights of 
of the property) and the mortgagee of the a mortgagee lessee under a redeemed mo»t- 
kanomdar's interest whois notin posses- gage and an expired lease, It cannot be 
sion of the estate. If the kanomdar failed said in the present suit that ihe Sth defend- 


to pay rent tothe jenmi, the jenmi could 
not recover it from the mortgagee because 
there is neither privity of estate nor privity 
of contract between them [vide Theethalan 
v, Eralpod Rajah (2).| Now that the term 
of the kanom has come toan end and it has 


ant is liable to pay the plaintifi’s mortgage 
amount, because he failed in the redemption 
suit to make him a party, seeing that he 
never had any notice of the sub-mortgage 
and he had every right to deal directly 
with his kKanomdars; Iam unable to ac- 


beg? redeemed, the plaintiff who took a cept the contention that the plaintiff was 
pledge of the konamdar's interest has no a necessary party in the suit for redemp- 
subsisting interest. Ifthe interest of the tion of the kanom when he held no charge 
konamdar be put up to auction; itis worth or encumbrance over the land itself. Jn 
nothing, as noticed by the District Munsif, this view, the lowereCourt's decision is right 


hecduse no one will give anything for the andthe second appeal must be dismiseed 
gights of a kanom—interest which has been with coste. ; 


terminated by paymentof the kanomamoynt V.N.V. ° 
and the compensation for improvements at Z. K. ° 
(5) 65 Ind Cas. 151; 43 A. 469; 1021) M. W. N 445 


the close of the term. ; 5) 
: A ; 14 L W. 162; 26 O W. N. 279,42 M. L. J.15; 30M L. 
My attention has Been drawn toa deci- T 175; 24 Bom, L. R. 590; A I.R. 1999 P. C.11; 48 J. 


sion of Madhavan Nair, J., in Second Ap- A.465(P. C). 

peals Nos. 668 and 646 of 1921 eal a d 
tha learned Judge declined to be guided, 
by thedecisions in Poosarla Chi NNASWAMIpY. LAHORE HIGH COURT. 
6 Venkata Ramakrishnayya (3) and Iseakana- Civit Revision PETITION No. 107 oF 
kath Maliyakkal Muhammad Hajiv.Themmil > 1926, 


Rizhakki Nalakath*Moidin Kutti (4) as he* Àp?” 27, 1926. 
was of opinion that they were not quige Present:—Mr. Justice Campbell. 
ay 93 AL. £6: 8 Ind. Dec (x s7454. THAKAR DAS—DrrenDan?— PETITIONER 


40 Ind Cas. 841; 32 M. L.I. l versus ° 
ii C8 Ted. 442, P1 N. L. T.4013; Tg Form BROLA SHAH-D]'NI OHAND, 

' 2 37 Ind, Ces. 778, 4 L. W. £02; (1917) N. W, N, 
(4) 63 Ind, Cas, 109; 20 Xi: L, T, $1, 


Appeal dismissed. 





TturctcH JANKI RAJ*-PLamtirF— 
en. RESPONDENT. . 
Provincial Small Cause Courte Act (TA of 1887), 3.25 


mM 
s 


[95 J. O, 1926] 
—Jurisdiction and limitatiqn, question of, failure to 
decide— Revision. e 


A judgment of the Oourt of Small Causes which 
does not decide or mention the pleas of limitation and 
jurisdictiontraised by the defendant. is liable to ba 
set aside if revision. 

Petition for revjsion of a decree of the 
Judge Small Cause Court, Amritsar, dated 
the 23rd January 1926. 

Mr, Shamair Chand, for the Petitioner. 

Mr. Bishen Narain, for the Respondent. 

J UDGMENT.—lIn this case the defend- 
ant in his written statement raised pleas 
of limitation and jurisdiction which had 
not been decided or eveh mentioned by 
the Court below. J accapt the revision, set 
aside the decree and return the case to the 
learned Judge of the Small Cause Court 
for re-decisioa on all points raised by the 
parties. Costs will follow the event, 

R, L. Revision accepted, 


- MADRAS HIGH COURT. 
CrviıL Revision Peririon No. 521 or 1924 
AND 
APPEAL AGAINST OrDER No. 243 or 1924, 
january 19, 1926. 

Present:— Justice Sir William Phillips, Kr., 
and Mr. Justice Madhavan Nair. 
MAJETI ANTAYYA—APPELLANT— 
PETITIONER 


VETSUS 
LINGAMBHOTLA VENKATA RAMAYYA 
— PETITIONAK No 1—RESPONDSAT. 

Civil Procedure Code (ActeV of 1908), ss 47, 02— 
. Public trust—Scheme—Provision for further directions 
—Declaration that archakas should be paid cértain 
sums of money —Petition by archakas to enforce right 
in execution—Procedure—Appeal ki 

Where undar a scheme framed fh respect of a 
public trust under s. 92,0. P. C, provision 1s made 
for applications t the Court for directions for the 
proper management of the institution, orders on such 
applicgtions do not fall within the purview of s. 47, 
C. R C, and are, therefore, not appealable 

Sevak Jeranchod Bhogilal v Dakore Temple Com- 
mittee, 87 Ind. Oas 313, 49M L J 25, 23 A L J. 
555, A.I. R. 1925 P O 155, la R,8 A (P 0) 117; 
(1925) M. W. N. 474, 2 O. W. N. 535; 41 O. L. J 628; 
22 L.” W. 216; 27 Bom. DL. R. 872, 30 O. W. N. 459 
(P. O), relied on. oo * 

Where the archakas of a temple who had been 
declared entitled under a scheme of management 
framed by the Court to a certain sum of meney, 
applied tq the Court under the said provision of the 
scheme to direct the trastee to pay the amount: 

Held, that the application was incompetent since 
the directidh in favour of the archakas was merely 
declaratory in chardcter and was not executable. | 


e 


» 
MAJETI ANTAYYA V. LINGAMBHOTLA VANEATA BAMAYYA; 


e in no sense an officereof the Court. 


(P.O). 


8 


Petition under s.,115 of Act V of 1908 8nd 
s. 107 of the Government of fndja Act pray” 
ing the High Gouyt to revise an order of the 
Courtof the Subordinate Judge, Bezwada, 
in C. M. P, No. 966 of 1923, in O. S. No. 1 
of 1919, r 

Appeal against an, order of the Court of 
the Subordinate Judge’ Bezwada, in O° M, 
P. No. 968 of 1923, in ©. 8. No. 1 of 1919. 
Mr. P. Satyanarayana Rao, for the Appel- 
ants, 

Mr. B. Somayya, fêr the Respondent. 

JUDGMENT. —In this case, a scheme 
was framed in respect of the suit trust and 
under the scheme permission was given to 
apply to the Court for directioms for the 
proper management of the institution. The 
respondents who are the archakas of the 
temple, have filed this petition praying for 
payment of the salaries to which they are 
entitled under the provisions of the scheme, 
It has now been finally decided by the 
Privy Oouncil in Sevak Jeranchod Bhogilal 
v. Dakore Temple Committee (1) that appli- 
cations of this nature do not come under 
s. 47 of the O. P. O. Consequently, no 
appeal lies and the appeal filed here must 
be dismissed. 

There remains to be considered what are 
the rights of the parties under the civil 
revision petition which has also been filed, 
and undoubtedly, that petition raises a 
question of jurisdiction, for it is contended 
that the Court had no jurisdiction to order 
execution of the decree containing the 
scheme. That this argument has consider- 
able force is clear from the very form of 
the lower Court's order, which purports to 
order execution. [n effect, the lowér Court 
merely repeats in its present order the direc-e 
tion given in the scheme, namely, that 
the archakas should be paid a certaih 
amount of money. The Court has gpparent- 


ly assumed jurisdiction on the ground that 


it has power to direct the trustee as en 
officer of the Court to make certain pay- 
ments. No doubt when the Receiver ap- 
pointed by the Oourt was performing the 


*duties of trustee, he was an officer of the 


Court but when ones his office end&d, the 
duties fell upon the proper trustee, who i8 
That 
reason, therefore, for ordering payment can- 
e 


kad 
(1) 87 Ind Oas 313, 49 M. LJ 25; 234%. J. 
555; A L R 1923 PeO 155, R 6 A. (P. 0.) 117; 
(1923) AL W. WN 471, 20 W N, 535; 4160, Lod. 628, 
22 L. W. 216, 27 Bom. L. R. 872; 30 0. W. N, 459 


f 


8 s e 
tote sustained and if we consider the pro- 
vision in the soheme, it i8 cleAr that it can- 
not be enforted by this petition for there is 
no means of compelling the trustee to pay 
the money.’ There is no application for 
arrest or attachment and itis very doubtful 
whether such an application could possibly 
lie in the pfesent cafe. The point has been 
considered in Janakirama Redd?v. Thiru- 
venkada Ramanuja Chari (2) and Krish- 
nivngar v. Viraraghavathachariar (3) in 
both of which cases, it was held that the 


ABOT KHAIRAT MAHOMMAD V. HRISHIKESH DAB, 


decree must be regarded merely as declara-° 


tery. No doubt, in both those cases, the 
application was for compelling the perform- 
ance of certain ceremonials and it was held 
that that could not ba done. This case, 
though not a strong, must fallin the same 
category, for there is no means of enforcing 
the order of the Court. The petitioners 
must be left to a separate remedy either by 
way of suit cr possibly by proceedings 
against the trustee for breach of trust. The 
tower Court not having jurisdiction to pass 
this order in execution, the civil revision 
petition must be allowed and the applica- 
tion dismissed with costs throughout, 

A further question was raised that the 
provision in the scheme for‘application to 
the Court for directions was ultra vires but 
in the view we take of this case, it is not 
necessary to consider that question. 

Y.N. Y. Appeal dismissed. 


Z. K. Revision petition allow 
k 2M. L. T. 94. P ore 
3% 30 Ind, Cas, 771, 2 L. W. C07, 





e CALCUTTA HIGH COURT. 
APPRAL FROM OgpeEr No. 322 or 1924, 4 
< November 19, 1925, 
Present:—Mr. Justice Cuming 
and Mr. Justice’ B. B. Ghose. 
Moulavi ABUL KHAIRAT 
MAHOMMAD (AHAMAD iw Vakalatnama) 
—JUDGMENT DEBTOR— APPRLLANT 


í VETEUS 
. HRISHIKESH DAS AND orares— 


ES HRsPoNpENTS. 

Cal Procedure Code (Act V of 1908), 0. XL, nf 
{a)-—-Mortyage decree—Sale im execution—Recewer 
es aden of. á . 
: rigage suit is consideredeto be pending e 
after the final decree until the WA aan ia 
realised. . ú 
Even after a gale has taken placa of mortgaged 


edecree-holder a 


the sale are still panding, the Qourt has jurisdiction 
to appoint a Recejver to fake possesajon of the pro-, 
perties from the mortgagor. 

Appeal against an order of the Subordi- 
nate Judge, First Court, Dacca, dated the 
30th of July 1924. 

Mr. Sarat Chandra Roy Choudhuri, (with 
him Bubus Suresh Chandra Talukdar and 
Mohendra Kumar Ghose), for the Appellant, 

Sir Binode Chandra Mitra (with him Dr. 
Sarat Chandra Basak, Babus Rajendra 
Guha and Suresh Chandra Des), for the Re- 
spondents, 


JUDGMENT. è 

Ghose, J.—Thisis an appeal against 
an order of thee Subordinate Judge, 
First Court, Dacca, appointing a Receiver 
with regard to certain mortgaged proper- 
ties. The mortgagee brought a suit on his 
mortgage on the lith March 1922. The 
principal amount was Rs, 2,15,000. The 
interest due at the time was Rs. 1,21,000; 
The final decree on the mortgage was made 
on the 17th November 1923; and ®xecution 
was applied for on the 5th December 1923. 
Several objections were taken to the legal- 
ity of the execution proceedings ; and the 
case came up before this Court more than 
once, Ultimately the date of sale was fixed 
for the lst August 1924. On the 26th of 
May preceding the mortgagee made an 
application for the eppointment of a 
Receiver of the mortgaged properties. . A 
Receiver was appointed on the 30th July. 
1924. The sale was held on.the Ist of 
August following. Itappears that the bulk 
of the mortgaged properties was purchased 
by the mortgagee decree-holder and there 
were other purchasers of several other 
properties The Receiver furnished the - 
security demanded from him on the.4th 
August andsubsequently took possession of 
the mortgagéd properties. The judgment- 
debtor filed an application fer setting aside 
the sale under O XXI, r. 90,C. P. G, and 
owing to that the sale has not yet been 
confirmed. The Subordinate Judge’ tgok 
into consideration the fact that the principal 
of the mo: tgage-money was a considerable 
amount and although the income of the 
property was Rs. 10,000 according to: the 
Rs. 15,000 odd according 
tothejudgment-debtor nopartof the interest 
which amounted to Rs. 21,090 per year was 
paid for nine years and that as. thé result 
of this the mortgage-morey had come up to 
Rs. 3,81,000. The Subordinate Judge was 


properties in execution, ‘where proceedings relating to ° also of opinion that the decretal amount 
š * s s = 7 


[05 I. O. 1936] 


would exceed the value of the property was 
likely to fetch at an auction’sale, and that 
the judgment-debtor did not intentionally 
pay anything towards the principal and 
interest of the mortgage-debt. He, there- 
fote, held ib was just and convenient that a 
Receiver should be appointed specially ag 
the defendant was likely to remain in pos- 
session of the properties for a considerable 
time before the sale was confirmed, and 
made an order for the appointment of a 
Receiver. The Receiver has, as already 
stated, taken possession of the properties. 
The first ground that is utged on behalf of 
the appellantis that the Subordinate Judge 
had no jurisdiction to“make the order of 
appointment of a Receiver as the property 
had already been sold in execution of ths 
mortgage decrea. Reference has been mada 
to O. XL, r. ł, el. (a) and it is contended 
that although the Court is authorised to 
appoint a Receiver after decree it has no 
power to do s after the decree has been 
gatisied. It is quite true that when a 
decree has been fiaally satisfied the Court 
c#nnot appoint a Receiver and it can have 
nF occagion to doso. But in the present 
cass the mortgage suit has not really ter- 
minated. It is wellestablished that a 
mortgage suit iy considered to be pending 
even after theefinal decree until the mort- 
gage-money is realised. In the present 
case it cannot be said that the mortgage 
money had been realised when the proceed- 
ing; relating to the sale ara still continu- 
ing, The Court, therefore, had jurisdiction 
to make an order for tha appointment of 
a Racaiver and to take possession of the 
properties from ths cu8tedy of the mort- 
gagor. : 
Itis next urged on behalf of the appel- 
lant that the order that the Snbordinate 
Judge has made is not just and convenient 
having regardéo the fact that the appel- 
lant might have sold the properties at a 
higher value by private treaty than what 
it might fetch at the execution sale Having 
regard, however, to the facts found by the 
Subordinate Judge therg cannot be any 
doubt that this is one of the cases in 
‘which it is eminently proper that a Receiver 
should bs appointed. °° *% 
On these gr8unds the appeal is dismissed 
with cogts. Hearing fee ten gold mohurs. 
Cunding, Je—i agree. 
N, E. i Appeal dismissed. 
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` OUDH CHIEE COURT. e 
Tirst Grt APPBAL No.of], oF 1925. 
March 31, 1926. ° : 

Present :—Sir Louis Stuart, KT., Ohief 
Judge, and Mr. Justice Raza. 


Mirza ALLAKBAR AND OTAR8I— OBJECTORS | 


—APPELLANTS 
versus *& 
Tan SECRETARY or STATE For INDIA IN 
COUNCIL—Oppostta PARTY— RESPONDENT 

U. P. Town Improvement Act (VIII of 1910,3 “3 
—~Acguisition of land—Tribunal, duty of —“Merict 
value’, meanifig &f—Ascertainment of market radi ey 
method of. ; 

The duty of a Tribunal created under s. 58 of t.e 
U. P. Town Improvement Act for the purp'se vf 
acquiring lend under the said Act is to award the 
market value of the property, agit stood®at thy ur.» 
of tha aequisition, irrespective of the fact that it We 
about to be acquired [p. 8, col, 1.] 

“Market value” means the price which a illirg 
buyer will give to a willing seller when both ae 
actuated by the business principles that should gu ice 
such persons inthe locality at the tıme, and in ealculat- 
ing that market value account must be taken of such 
potentialities as would be in the mind of the buyer ar rh 
the seller, apart from the PANI. of the nequiattie i. 
Different methods must be applied in calculating 
market valus in each particular instance. In all cas , 
however, the Tribunal should look at the use to wha te 
the proprietor was putting the property, the [in:t:- 
tions that attached to that use and the income, !f gu ', 
that he was making out of it. It is not usually of gre. t 
advantage to examine the price at which landin tls 
lozality has sold ualess a very shrewd discriminath: 
is made ag tothe diffsrance and paculiarities of eu 
transaction. Ths price that a speculator woul! pav 
who has n> intention of retaining the propertv bi. 
hopes to part with it to somsbody less informe | thi a 
himself at a higher value, would not be the marke L 
valus' of th: property [p. 8, cols 1&2, p. 9, col 1. 

Appeal against an order of the Judges 
of ths Lucknow Improvement Trust Tri- 
bunal, dated the 16th December 1924. 

Dr. J. N. Misra, for the Appellants. 

Mr.G. H. Thomas, for the Respondent. 

JUDGMENT.—This is a 
against an award of compensation made 
by“ the Tribunal created under 8. 93 of 
the U. P. Town Improvement Act for 
the purpose of acquiring land undertho 
said Act for the Lucknow Improvement 
Trust. Ths President of the Tribunal has 
granted permission to appeal under the 
provisions of 8.3, cl. (2) Act HI of 1420. 
The factsare as follows: The trust acquir- 
ed 13 0d4 bisw1s of land and certain wells 
in Jhanwai Tola in,the Lucknow City. 
The owners of the landand wells objected 
te the compensation offered to them ana 
came before theeTribunal The Tribjfna: 
refused to increase the compensation. Wo 


have no jurisdiction except tos®t aside o> 


.modity the award because the decigion. 


an apneale 


g s + 


9 a 
ia contrary to Jaw or tosome usage having 
the force oflaw,or has failed to determine 
some material issue of law or usage having 
the force of.law or because there isa sub- 
stantial error or defect in the procedure 
provided by the said Act which may pos- 
sibly have produced error or defect in 
th- decisjon of the case upon ‘the. merits. 
We have had difficulty in understanding 
the particular point on which the Presid- 
ent of the Tribunal eonsidered this. case 
a fit case for appeal. We cohsider that in. 
all probability he thought that the dis- 
satisfied parties should be given an oppor- 
tunity of questioning the validity of 
the pronéuncement made by the Tribunal 
that they were precluded in their opinion 
from- awarding compensation on the basis 
of the market value of the land at 
the date of acquisition. Upon the facts, 
as we shall show, the Tribunal appears 
to have granted the owners considerably 
more than the market value of the land 
and the wells at the date of the acquisi- 
tion, so that the owners were not aftected 
by whatthe Tribunal believed to be the 
limitation of their powers. We consider 
that we should be justified in dismissing 
this appealin limine on the ground that 
no appeal liesto us under the provisions 
of the Act itself. But as the matter is 
before us, we shall not be exceeding our 
powers in laying down certain principles 
for the future guidance of such Tribunals, 
W haf we understand their duties to be in 
such a case is to award to the applicant 
the market value of the property, as it 
stood at the time ofthe acquisition, and 
irrespective of the fagt that it was about 


eto be acquired. The principle jis simple. 


A certain person owns agricultural land 
or land available for building purposes, and 
a Town Improvement Trust proposes to 
acquire that land because it abuts on a 
new avenue which they propose to con- 
struct. The proprietor is entitled to the 
market value of the land as it stood before 
the avenue is constructed. Heis entitled. 
to get, the market value at the time of 
acquisition, and in addition, under the 
terms of the Act, will receive certain com- 
pensation. The wofds “market value” have 
never been defined by Statute or enactment. 
We interpret them to megn the price which 
a willing bufer will give to a willing 
seller when both are actuated dy the busi- 
ness principles that should guide such, 
persons in the locality at the time; and in 
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calculating that mafket valueaccount must 
betaken of such potentialities as, would 
be in thé mind of the buyer and the 
seller, apart’ from the prospect of the ac- 
quisition. Different methods must obviously 
be applied in.obtaining a market vadue in 
each particular instance, . The method of 
obtaining a market. value of agricultural 
land would.not be the same as the method 
of obtaining the.market value of a build- 
ing site. In all cases, however, the Tribunal 
should look at the use to which the pro- 
prietor was putting the property, the 
limitations that attached to that use and 
the income that hegwas making out of it 
if he was making any income. It is not 
usually of great advantage to examine 
the prices at which land in the locality hag 
sold unless a very shrewd discrimination 
is made as to the differences and peculiari- 
ties of each site and the circumstances of 
each transaction. The method adopted by 
the appellants in the present tase was 
not likely to. help the Tribunal, They 
produced a haphazard series of sale-deeds, 
and put in, witnesses to say that certain 
land, which was not shown to have any 
similitude to the Jandin question, had been 
sold at a certain price. There are, however, 
sufficient materials on the record on which 
we decide to our own satisfaction that on 
the merits the Tribunal’s decision was A 
good.one. We have it thaton this small 
plot of land, which has been acquired, 
there were 14 s2parate house-holds each 
of whom was paying a very small ground 
rent tothe proprietor. The total amount 
of ground rent paid to the appellants was 
only Rs. 1-J4 a month, that is to say 
Rs." 22-8 a year. Now it is obvious to us 
that if this land had not been acquired, 
but had been sold in the market to any 
person of ordinary intelligence, he would 
have looked upon it as likely to bring him 
in a net income of not morethan Rs. 15 
a year, for he would have the exXpgnse 
of collecting 4 annas from one tenant and 
2-annas each from the remaining 13 every 
month, andthe expense of such collection 
would certainly come to at least Ra, 7-8 
a year. There eWag no prospect as we can 
see, of removing these tenants and.no 
advantage in. removing them, for if they 
were removed it would not appear 
that their successora, would pay more. The 
land does not appear to have had any value 
as a building site. Such aepurchaser would 
then consider that he would “make Rs. 15 
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& yearon purchase and “by letting in more 
tenants might eventually make Rs. 20 a 
ear, In these circumstances what would 
e be likely to give. A prudent’man would 
certainly not have given more than Rs. 300 
and that would be the very outside price. 
We ara not talking of the price that a 
speculator would pay who had no inten- 
tion of retaining the property but hoped 
to part with it to somebody less informed 
than himself at a higher value, for that 
would not be a market value. We consider 
that if this property had been sold in the 
Open market at the time of the acquisition 
the appellants would hgve been lucky if 
, they had got as much as Rs. 300 for the 
land and Rs. 300 for the wells. The au- 
thorities have awarded them as compensa- 
tion Rs. 650-12 for the land and Rs. 321 
for the wells and have, therefore, given 
them what, in our opinion, is more than 
the market value of the land. We accord- 
ingly dismiss this appeal with costs. 

G. H. Appeal dismissed. 


LAHORE HIGH COURT. 
SBconD CIVIL APPBAL No. 1247 or 1922. 
April 8, 1926, 

Present:—Mr. Justice Broadway and 
Mr. Justice Fforde. 

JIWAN SINGH AND ANOTHER— DAFENDANTS 
— APPRLLANTS 

' versug 
GHASITA— PLAINTIFF AND OTHARS— 
_ DRRENDANTS —RESPONDENTS. : 
Adverse possession—Mortgagee’s possessign——Assertion 
of title. , i 
A mortgagee cannnt by mere assertion of title start 
er ale adverse jo the mortgagor or his,heira [p 10, 
co 
Khiarajmal v. Daim, 32 O 298; 9 OC. W N. 201; 2 
A L 3.71;7 Bom. L. R. 1; 10.L J. 584, 32 L A. 23; 
8 Sas, P. O. J. 734 (P. 0.), followed. 
Ram Singh v. Basti, 48 Ind. Oas. 447, 89 P. W.R. 
1918, distinguished. 


Second appeal from 8 decree of the 
District Judge, Hoshiarpur, dated the 4th 
March 1922, modifying fhat of the Munsif, 
First Class, Hoshiarpur, 
November 1921, 

Lala Badri ‘Das, R B, for the Appellants. 

Messrs, Mehar Chand Mahajan and Faqir 
Chand, fop the Respondents. 

Broadway, J.—One Waryamg wasethe 


e 


JIWAN SINGH U, GHASITA, 


dated the lith ° 


tS 
owner of ceytata land. He,died without 


issue in 1906, 10 kanals of hise land hal | 


been mortgaged by a mortgage-deed dated 
the 29th June 1899 for Rs. 700 in favour of 
Jiwan Sing@and others. On Waryama’s 
death in 1906 the proprietary body claimed 
that the land had eschaated, to ethem and 
took possession of the entire holding. Tho 
mortgagees, however, continued as mort- 
gagees in possession of the 10 kanals moit 
gaged to them, Ghasita and others, claim- 
ing to be thé héirs of Waryama, instituted 
a suit on the 30th of December 1905 against 
the village proprietary body as such. Muta- 
tion was effected in favour of the proprie- 
tary body on the 14th June 1806. ‘The trial 
of that suit ended in favour of the plaintiffs 
who were accorded a decree for possession 
as heirs of Waryama. In that suit the 10 
kanals held by Jiwan Singh, etc., as mort- 
gagees were not included. The mortgage 
was with possession for a term of 17 years 
which had still something like ten year 
to run at the date of that suit. In l}19 
Ghasita and others instituted the present 
suit against the mortgagees, and the other 
proprietors of the village as pro forma de- 
fendants, for possession of the 10 kanals 
of land by redemption. The mortgagees 
pleaded that the suit was barred by the 
provisions of O. XI, r. 2, O. P.O., and fur- 
ther that they had held possession of this 
mortgaged land for a period of over 1! 
years and were, therefore, entitled to remain 
in possession as owners. The learned? Dis- 
trict Judge held that the suit was not barred 
by O. XI, r. 2,0. P. O, and that the mort- 
gagees’ possession was adverse anly gua 
their own share in the.mortgaged property 
which amgunted to something like 7 ma? las. 
Accordingly the plaintiffs were granted 
a decree for possession by redemption of 
all but that share (amounting to 7 marlas) 
on payment of a proportionatesum, name- 
ly, Rs. 676. Against*this decree the defend- 
ants-mortgagees have come up to this 
Court in second appeal through Mr. Badii 


»Das while the plaintiffs have filed a cross- 


appeal through Mr. Fakir Chand claiming 
that they were entitled to redeem the entiry 
property on pryment gi the full amount, 

So far as the applicability of O. XI, 1° 2, 
© P.C., isconcerned, in my opinion the 
view taken by the learned District Judge is 
correct. The preprietary bédy were not in 
possession of the land now in suet, and ‘all 
that. the plaintiffs could then have ‘dong 
would have been to. bring a suit for 4 


+, 


10 *’ j 
declaration that they were entitled to the 
equity of tedemption. AsI fead O. XI, 
"x, 2, it was not compulgory on the plaintiffs 
to bring such a suit. 

As to the next point, namely, dho question 
ef adverse possession, it has to be borne in 
mind that Ser abi, Suc A possession was 
from its-inception that of mortgagees, and 
it has been established that a mortgagee 
cannol by mere assertion of title start pos- 
session adverse to the mortgagor or the 
morigagor’s heirs. In thie connection I, 
would draw attention to the case of Khiaraj- 
mal v. Daim (1), where their Lordships of 
the Judicial Committee, at page 312*, say aa 
follows: "Their Lordships are satisfied that 
the possession has been that of the mort- 
gageea throughout, and the question at 
issue is exclusively one between mortgagor 
and mortgagee. As between them neither 
exclusive possession by the mortgagee for 
any length of time short of the statutory 
period of 60 years, nor any acquiescence by 
the mortgagor not amounting to a release 
of the equity of redemption will be a bar 
or defence to a suit for redemption if the 
parties are otherwise entitled to redeem.” 
In this case it is perfectly clear that there 
has been no acquiescence on the part of 
the mortgagor or his heirs nor has the 
equity of redemption been in any way re- 
linquished in favour of the mortgagees, 
The learned District Judge has based his 
conclusions to a large extent on Ham Singh 
v. Rafi (2), The facts of that case, how- 
ever, are somewhat different from the facts 
of the case before us now. There may be 
cases where a mortgagee can by a clear 
and unequivocal overt act bring the Statute 
Sf Limitations into operation. ` The present 
ig not one of those cases, and’ I would, 
therefore, hold that the possession of the 
moortgagees has never been adverse to the 
mortgagors. In fect, as appears from the 
mutation proceedings, the mortgagees took 
care to have it entered in the mutation 
register that ihe mortgage was a subsisting 
one in 1906. 


I, theyefore, dismiss the appeal of Jiwap ` 


Ringh, etc., No. 1247 of 1922, and accept 
the appeal of Ghasite, and others, No. 1466 
of 2922, and grant the®*plaintiffs a decree for 
possession of the entire property on pay. 


6 
(1) È 0, 296;9GW,N. 201; >A. L. J. 71:7 Bom, 
L. R 1,10. D.J 584; 32 I A. 23, 8 Bar. P. O. J. 734 


(P. C.); e 
(2) 48 Ind Oas. 447; 89 P. W. R. 1918. 
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ment of the sum of Rs. 700. The plaintiffs 
are entitled tô their costs thréughout. 
Fforde, J.——I agreg, i 
R. & - Appeal No, 1247 digmissed., - 
Appeal No; 1496 accepted. 





CALCUTTA HIGH COURT. 
ÅPPHALS FROM APPELLATA Daorgss Nos. 2060, 
2749 anD 2750 or 1928 anv 1032 or 1924. 

December 18, 1925. i 
Present:—Mr. Justica Buhrawardy and 
Mr. Justice Mukerji. 

JOGESH CHANDRA RAY— PLAINTIFE— 
ÅPPELLANT 
versus 

FAZAR ALI—DEFENDANT—RESI ONDENT. 

Estoppel—Surt parily decreed—Eaxecution of decree, 
whether bars right of appeal 

A plaintiff whose suit has been partly decreed and 
partly dismissed is not estopped from appealing 
een the decree because he has taken owt execution 
0 en of the decree made in his favour. [p. 11, 
€01, 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Chittagong, dated 
the 25th of April 1923, affirming that of the 
Munsif, Third Court, Patiya, dated the 30th 
of March, 1922. 

Dr. Jadu Naik Kanjilal and Babu Not- 
pendra Chandra Das, for the Appellant. ` 

Babu Narendra Kumar Das, for the Re- 
spondent. 


JUDGMENT. 
‘In 8. A. 2060 oF 1823. 

This appeal arises out of asuil brought by 
the plaintiff against the tenant respondent, 
The claim was that the plaintiff was entitled 
as rent to 5 arisand 8 seers of paddy the 
price of which according to the market rate 
for the thre’ years under claim was Rs. 17-12 
for which a decree was sought, The 
defendant contended that the amount of 
rent was not 5 aris 8 seers of paddy but 
Rs, 1-60 in money and that though he 
offered rent at that rate the plaintsff's 
gomasta refused to accept it. The Trial 
Court relying upen the entry in the’ 
Record of Rights held that though the 
tenant used to pay-5 aria 8 seers of paddy 
egs rent but the jam& was Rs. 1-6 0 and that 
the plaintiff was entitled to r@écover rent bt 
that rate and gave the plaintiff a, partial 
decree. The plaintiff appealett and the. 
Subordinate Judge who’ heard the appeal 
was of opinion thatthe plaintif should not 


“ba heard in support of the appeal as he 
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had already executed the decree granted to 
him by the Trial Ooeurt ande realized the 
money thereunder. The learned Subordi- 
nate Judge's view is that by execuing the 
decree nM&de by the first Oourt in his 
fayour he had accepted the correctness of 
the decree and could not be heard against 
itin appeal, For this view he has relied 
upon the cases of Mani Lal Guezrati v, 
Harendra Lal Roy (1), apd Banku Chandra 
Bose v. Marium Begum (2). In the first 
case the plaintiff prayed for amendment of 
his plaint. The Trial Court granted the 
prayer in spite of the defeadant’s objection 
and ordered that the plaintiff ought to be 
granted leave toamend.éhe plaint on pay- 
ment of Rs 150 as costs to the defendant. 
The plaint was amended, costs paid to and 
received by the defendant. The defendant 
moved this Court in its revisional jurisdic- 
tion and challenged the order of the Court 
below allowing the amendment of the plaint. 
The learned Judges held that having 
accepted the costs paid under the order of 
the Court, the defendant is ordinarily 
precluded from questioning that order. But 
asein the case before their Lordships the 
defendant had accepted the costs under 
protest they allowed him to argue against 
the validity and legality of the order of the 
Court below. | In the second case, a suit 
was dismissed for non-presecution but was 
restored on an application on behalf of 
the plaintif and the Gourt made certain 
orders in respect of the payment of the de- 
fendants’ costs incidental to the applica- 
tion and the defendants got their costs 
and obtained an allocation. The next 
friend of the plaintiff, gave security for 
Rs. 2,500 and also paid Rs. 250 within the 
time inentioned in the order to the defénd- 
ants’ attorney who accepted thasame and 
also had his bills taxed and obtained an 
allocation amounting to Rs. 473. The defend- 
ant appealed against the order restoring 
the suit; and it was objected on behalf of 
theplaintiff that as the defendant had taken 
advantage under the order appealed against 
they were not competent to challenge it in 
appeal. The learned Judges sitting in 
appéal on the Original Side held that the 
defendants having takep Wwenefit under the 
order were preeluded from appealing against 
it. The principle of law that is deducible 
from thése gases which were relied upon in 
this case is that where a .party has derived 


(1) 8 Ind. Oas. 79,12 Œ L. J. 556. 
(2) 37 Ind. Oas. 864; 21 O. W. N. 232, 
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a Lk 
any advantage and taken ben&ft under we 
order of the (our? he is taba deemed ta 


w 


have acquiesced in it and’sho@ld not ke, 


allowed to chaltenge-it at any subse jest 
proceeding or by way of appeal. The freia 
of the presdht case are that the pleintitf 


elaimed a decree for Rs, 17-12-0 being ile 9 


value of 5 aris and 8seees of patidy utetl e 
market rate The defendant denied thut tle 
plaintiff was entitled to the amount clainied 
but admitted that he was entitled tea 
lesser amount and the decree was made in 
accordance ‘with the admission of the dy- 
fendant though that decree determined tl e 
question whether rent was payable in money 
or kind, the amount decreed to the pleintiT 
was admiltedly due tohim, In Aappeil ie 
claimed a larger amount than what wi~ 
decreed. If he succeeds in the appeal Le 
will get a decree for the balance. ‘Tle 
order of the Trial Court giving him a 
decree at a lower rate will not be disturbed 
in appeal to that extent. The principle. t 
the cases cited above, therefore, does net 
apply to the facts of the present case. ‘T'Lo 
plaintiff by taking out execution an | 
realising the amount due under the dectee 
has admitted, and there is no reason why 
heshould not, that at least so much win, 
due to him. Wedo not see any reason na 
to why he should be precluded fio, 
claiming more than what was decreed {9 
him by the first Court. He has uut derive | 
any advantage or takenany benefit under 
the decree appealed against which wus mt 
available tohim even on the admissi ne cf 
‘tthe defendant. We accordingly consider 
that the view taken by the lower Appellate: 
Court that the plaintiff is precluded fro, 


prosecuting this appeal in the ciy:un-, 


stances of.this case is wrong. 

We have next to consider whether it 
is °a fit case which should be remande | 
to the lower Appellate Court for a re- 
hearing of the appeal on the merits. In 
the view that we are taking in the other 
three analogous Appeals (S. A. Nos. 27{9 and 
2750 of 1923 and 1032 of 1924), we dw noi 


e think that it will serve any useful purpose. 


The Munsif relied for his decision ins favour 
of the defendants upon a certain entry ia 
the Record of Rights, , The oral evidence on 
behalf of the plaintiff consists of the dep83j- 
tions of his gomastha which does noi go 
further than impyugning the correctnag ci 
the Record of Rights. THe result of one 
remandingethe case for a re-heafing of thy 
appeal will be that the lower AppéYut) 


$ 
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Curt will follow our decision ia the other 
analogous appeals. In this view we think 

“that this appeal ought, ta be dismissed 
without costs. 

IN S. A. Nos. 2749 axp 2750 qr 1£23 AND 

1032 oF 1924. 

In these cases the plaintiffs sued for rent 
at so many aris of paddy peryear as was 
payable* by the tenant defendants, The 
defence was that rent was really payable 
in money, but in lieu of money the tenants 
used to pay paddy tothe landlords. Both 


the Courts below have dismissed the plaint- 


iffs claim as made and decreed the suits 
according to the admission of the defend- 
ants relymg upon the entries in the Record 
of Rights. The entry in the Recordof Rights 
is in the following way: Under the column 
“rent payable “ is entered in the first case 
for instance, 10 aris of paddy. In the 
column where special conditions and inci- 
dents of the tenancy are recorded the remark 
is, 10 aris of paddy in lieu of Rs. 2-8-0 jama. 
The Courts below relying] upon this entry 
have held that the plaintiff is entitled to 
the quantity of paddy mentioned in the 
Record of Righta but in lieu of it he is 
entitled to Rs. 2-8 per year and not atthe 
market value of the paddy demanded in 
the plaint. It is argued on behalf of the 
appellant that they mis-construed the 
Record of Rights, that what is meant by the 
entry in the Record of Rights is that the 
original rent was Rs. 2-8-0 which was sub- 
sequently paid in kind, theequivalent to it 
being 10 aris of paddy. We are unable to 


accept this contention. Reading both the’ 


columns ofthe Record of Rights togetherthe 
conclusion is irresistible that what is meantis 
ethat fent was fixed in ‘money but that paddy 
quivalent was beingpaid. Under s. 102 (e), 
Bengal Tenancy Act, the Settlement Officer 
has to récord the rent payable at the time 
the Record of Rights is being prepared. As 
he found that the rent paid by the tenant 
at that time was 10 aris of paddy herecorded 
it assuchunder that column. Under col. 
4, he has recorded the special condition 
and incident of the tenancy and the peculiar 
incidert he found to be that rent was 
feally Rs. 2-8-0 but it was paid in kind, 10 
arig being the equivadent of the money rent. 
The conclusion that can be arrived at on a 
consideration of the whole of this documen? 
is tifat the reab rent is Rg°2-8-0 and paddy 
was paid in lieu of the money rent, presum- 
ably for the convenience of the tehant. The 
other cases stand on the same footing, In 
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this view we hold that the judgments and 
decrees of tht lower Appellate Court are 
right aud should be sustained. - These 
appeals are, dismissed with costs; one gold 
mohur in each case. j 


R, L. Appeals dismissed.. 


i , 
MADRAS HIGH COURT. 
APPEaL aGsINST Qepge No. 450 or 1924, 

August 23,1925. 
Present:—Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair, 

RAJAGOPALA PANDARATHAR -> 
AND OTBERS— DEFENDANT Ne, 1— 
PETITIONER— APPELLANTS 
Versus 
TIRUPATHIA PILLAI AND ANOTHER— 


Ass1gnng—Dacres-HoLpgr— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 21, 24, 87 
to 89—Territorial juriadiction, rule of, whether ap- 
plicable to execution of mortgage desree~Proparty 
passing out of territorial jurisdiction of Court—Ef ect 
—Failure to object to jurisdiction in execution— 
Watver—HExecution proceedings, transfer of—‘Com- 
petency' in 8. 24, meaning of. 

The rule of territorial gure does not apply 
to execution of mortgage-decrees. Therefora, a Court 
can execute a mortgage decree passad by itself 
althongh the property to be sold has passed out of its 
jurisdi-tion by a reshuffling of territorial jurisdiction: 
[p. 14, col. 2; p. 15, col. 2 ] 

Maseyk v, Steel & Co., 140, 661; 7 Ind. Dec. (SN. a) 
43), Kartıck Nath Pandey v. Tilukdhart Lall, 15 O. 
667; 7 Ind. Dec. (x.s) 1028, Gopt Mohan Roy v. 
Doybaki Nundun Sen, 19 O. 13; 9 Ind. Dec (N 8) 455, 
Tincourt Debya v. Shib Chandra Pal Chowdhury, 21 
O. 639, 10 Ind Deo. (N. 8.) 1057 and Begg Dunlop & Co. 
v, Jégannath Marwari, 11 Ind. Cas. 417; 39 O. 104; 14 
C. L. J. 228; 16 O W. N. 402, relied on. 

The princfple underlying s. 21, O. P. O, is of 
general application and applies to exesution proceed- 
ings as well. Therefore, where in execution proceed- 
ings the judgment-debtor doss ob object to the 
jurisdiction of the Court at the earliest opportunity, he 
is precluded from raising that question later pn the 
principle underlying the section. [p 13, col 1] , 

Ledyard v. Bull, 13 I. A 134; 9 A. 191; 4 Sar. B. 0, 

Zamindar of Ettiyapuram v. Chidambaram Chetty, 
48 Ind Cas 871; 43 M 875; (1910) M W N. 460, 28 M. 
L. T. 75,12 L W. 217; 39 M. L. J. 203and Chbkka- 

elingha Pillai v Velay Mudaliar, 87 Ind Cas. 152; 
47M. L J. 448: A I. R. 1925 Mad. A. relied on . 

Setrucherla Ramabhdraju v. Maharaja of Jey voore, 
91 Ind. Oas. 185; 46 I A 151; 17 ALL J. 691; 37 M. 
L. J. 11, (1919) M. W. N. 502, 26 M,L. Ta 127, 21 Bom, 
L. R. 914, 39 Ô L. J. 209, 23 O W. N. 1033; 10 L. W, 
362; 43 M. 813 (P. C.) explained. ° 
_ Under s. 24, Q. P. C, execution proceedings pend- 
ing in a Oourt may be transferred “to any othey Ooyrt 


e J. 741; 5 Ind. Deo (xN. 8) 561 (P. O.), referred to. 
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competent to try * and the competenty contemplated 
by the section is not in the senss of territorial or local 
competency. fp. 16, col. 2.] E 

There is ng authority for the proposition that execu- 
tion proceedings can-be transferred under s 24 to 
such Courts only as arg mentioned to be competent 
in s. 39, 6. P. O [p. 17, col. 1] 


Appeal against an order of the Court of 
the Subordinate Judge, Tanjore, dated the 
22nd September 1924, in E. A. No 564 of 
1923 in E. P. No. 212 of 1923 in O. 8. No. 43 
of 1911, 

Messrs. S. Varadachariarand K. S. Cham- 
palesa Iyengar, for the Appellants. 

The Advocate-General, Messrs. T. M. 
Krishnaswami Iyerand N. Sivaramakrish- 
, nier, for the Respondente. 


JUDGMENT. 

Venkatasubba Rao, J.—The quee- 
tion argued in this case is one of jurisdic- 
tion, and it has been argued ably by Mr. 
Varadachariar forthe appellants and the 
Advocate-General for the respondents. 

The suit is upon a mortgage and the 
final decree was passed by the Sub-Court 
ofTanjore on 23rd March, 1917. The exe- 
cution application with which we are con- 
cerned was filed in that Court on 22nd 
August 1922. On Ist April, 1923, the taluk 
where the property is situate was by a Go- 
vernment notification transferred as and 
from lst July 1923, from the local limits of 
the Sib-Court of Tanjore to the jurisdic- 
tion of the District Court of West Tanjore. 
Notwithstanding this notification the Sub- 
Court proceeded with the hearing of the 
execution application. On 6th July, 1923, 
objections were taken to thesale proclama- 
tion but no objection on the ground of want 
of jurisdiction was raised. On 14th July, 
1923, the Sub-Court made an order in re- 
gard to the objections raised. The decree 
holder by this time having tealised that 
the District Court of West Tanjare was the 
proper Court applied to that Court to 
withdraw to its own file the execution ap- 
plieation, The District Court in its turn 
formally withdrew the application to its 
file and re-transferred it, to the Sub-Court 
believing that by this process it conferred 
jurisdiction on the Sub-Qourt. After this 


order of re-transfer, vweithéut any objectione 


being taken tb jurisdiction, the Sub-Oourt 
made an order directing the sale of the pro- 

arty. eOn'22nd October, 1923, the decree- 
holder himself purchased the property for 
Rs. 41,000, the.amount due to him being 
over Rs. 52,000, and thereupon the defendant 
under 0. XXT, r. 99, O. P. O., applie& to 
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the Sub-Court’ for the setting asideof the 
sale and one of the main objections taktne 
was in regard to the jurisdiction of the 
Court to sejl the property. The learned 
Subordinate Judge disallowed this applica- 
tion, and in the present appeal the correct- 
ness of his order is attaĉked? “~~ ° 

Imay at*the outset observe that though 
the sale is impeached before us on seveial 
grounds, the only point seriously urged ‘is 
the one relating to Jurisdiction. 

* On three grounds the order of the lower 
Court may he supported. 

First, the defendant did not object to tle 
jurisdiction of the Court and og the piin- 
ciple underlying s. 21,the objection must 
be deemed to have been waived. It is a 
settled principle that where a Court ħas 1o 
inherent jurisdiction over the subject- 
matter of a suit, no waiver on the part of 
the defendant can confer jurisdiction urcn 
it. But where the Court has jurisdicticn 
over the subject-matter but there are iire- 
in the initial procedure, tl.e 
defendant who without objection goes ‘o 
trial upon the merits cannot subsequent'y 
dispute the jurisdiction of the Court. "Sce 
Ledgard v. Bull (DJ. Here then is the rule 
as wellas the exception. Turning to the 
Indian Statute Law, s. 99, O. P. C., embodies 
the rule, The exceptions to the rule are con- 
tained inter alia in s. 11 of the Suits Valun- 
tion Act and s. 21 of the O. P. O. By vitve 
of these sections, certain defects of juris- 
diction are put on a par with “irregularfiirs 


‘in the initial procedure.” In regard to tle 


pecuniary jurisdiction of a Court, s. 1] 
of the Suits Valuation Act and in fegard to 
its territoriak jurisdietion, s. 21, O, P. C.o 
recognise. that there may be a waiver cn° 
the part of the defendant and that tt'e 
absence of jurisdiction does not render tle 
decree a nullity. As Mr. Varadachariar con- 
tends, 8. 21 does nof in terms apply; but 
the rule has been held to be of general 
application and the principle underlying 
s. 23l has been applied to cases which co 
not strictly fall within its terms. Zemindar 
Cf Httiyapuram v. Chidambaram CPRetty (2) 
is an authoritative ruling on the point In 
that case the Court had jurisdiction tiry 
the mortgage suit at the time it was insti- 
¢uted It had jurisdiction at the timg tke 
preliminary deeree was passed buf» lo-t 

(1) 131 Agl3i; 9 A. 191; 4 Sar. P. C.9J, 74b 5°33. 
Des (x. 8) 561 (P.O ; 


(2) 58 Ind. Cas 871; 43 M. 675; (1990) M. W. X 4¢9 
28 M. L. T. 75; 12 L. W. 217; 39 ML, J. 203, 


s 
+ . 
¥ * 


— 


6 6 - 4 


44 BAJAGOPALA PANDARATHAR V, TIRUPATHIA PILLAI. [95 I. O: 1928) 


Jurisdiction when it pasced the final decree. ring the progress of it. It is difficult to 
Objection was taken to the-validity ofthe believe that a more stringent rule was in- 
decree in execution, but it was overruled tended to be applied to cases where there 
onthe ground that the objectéon must be has occurred a cessation of jurisdiction 
deemed to have been waived. Secticn 21 than to those where there has been initial 
Tins thus:~ , A absence of jurisdiction”. 
_ “No objection as to the place of suing In the Letters Patent appeal from this 
shall be allowed by any Appellate or Revi- decision No. 57 of 1924, this view was con- 
sional Court unless such objection was taken firmed. = 
in the Court of first ipstance at the earliest Mr. Varadachariar strongly contends that 
possible opportunity and in sll tases where, although the rule has been extended toa 
issues are settled at or before such settle- certain extent ingthese cases, still they only 
ment and unless there has been consequent deal with objections that could have been 
failure of justice.” taken prior to the passing of the decree, or 
No objéction could have been taken to scompendiously put objections to the place 
the place of suing because the suit was in- of suing. In the present case it.is urged 
‘stituted in the proper Court; nor was it any plea of want of jurisdiction could have 
the Appellate or Revisional Court that dis- beentaken forthe first time only in eze- 
allowed the plea of want of jurisdiction. cution proceedings and the learned Vakil 
Zemindar of Etttyapuram v. Chidambaram on this ground asks us not to further 
Chetty (2) i8, tharefore, a clear authority extend the. principle. I cannot accept the 
for the position that although s. 21 does not contention. If it is conceded that apart 
in terms apply, the principle underlying it from s. 21 there is a principle of general 


holds good, 
In Chokalingha Pillai v. Velayudha 
-Mudaliar (3) a final decree was passed with- 
out objection in a mortgage suit by a Oourt 
which had by then lost territorial jurisdic- 
tion by reason of a Government notification. 


application, I fail to see why we. must limit 
itin the manner suggested. I agree with 
Bir John Wallis observation in Zemindar 
of Ettiyapuram v. Chidambaram Chetty (2) 
that the decision of the Privy Couneil in 
Setrucherla Ramabhadrajyu v. Maharaja of 


In a subsequent suit brought to set aside Jeypore (4) is not opposed® to this view. 
the decrees on the ground that the decree The Judicial Committee were dealing with 
was void for want of jurisdiction, it was thecase’of a decree which ordered sale of 
held that the defendant having waived the land situate in a scheduled district, and 
plea ôf want ofjurisdiction, it was no longer their Lordships held that as the sections of 
open to him to raise it. I observed in my the Code did not apply toa scheduled dis- 
judgment in that case (page 450*), trict, the principle of s. 21 could not be in- 
“The gection in terms no doubt doesnot voked. All that hag been decided by the 
apply, because it refers to the disallowing Privy Council is, that if the Oode itself 
sof the objection by an Appellate or Revi-. does not apply, the principle recognised by 
aional Court. But the principle is of gene- it does similarly not apply. I am, there- 
ral application and ifin appeal or revision fore, clearly. of the opinion that it is now 
the decree cannot be impeached it is equal- no longer open to the defendant to object 
ly reasonable that in a collateral proceeding to jurisdittion, 4 
it should not be allowed to be attacked, The order may next be supported on the 
I respectfully adopt the statement of the ground that the rule of territorial jurisdic- 
law contained in Zemindar of Kittiyapuram tion does not apply to execution of nfort- 
v. Chidambaram Chetty (2) to the effect, gage decrees, In Maseyk v. Steel & Co. (5) 
that thg principle underlying S. 2l is thet a mortgage suit was instituted under s 19 
jhe objection to territorial jurisdiction is ofthe O. P. O. of 1882 which gives jurisdic- 
cured not merely for the purpose of the tion to a Court to“entertain a suit in respect 
Appellate or Revisithal Court but cured “of properties partly situated within its juris- 
entirely and for all purposes. In my op} diction and partly out of it. .Some of the 
niofleagain, this section applies when there properties situated in the district of N and 
is want of jurisdiction not merely at the some in the district of R. One proper 
institutions of the suit but at ayy stage du- | (4) 51 Ind. Cas. 185; 46 I. A. 151; 1% A. L. J. 694: 


ne | M. L. J.11; (1919) M. W.N. 502: 26 M. ©. T, 127; 91 
j (ine Cas. 152; 47 M. L. J. 448; A. I. R. 1925 Bom. L. R. 914; 30 O. L. J. 209; 23 Q, W. N, 1038; 10 
TAIT a LP W. 362; 42 M. 813 (P. C), 
*Page d, J . (5) 14 O. 661; 7 Ina, Deo, (yan) 439, 
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known as Mahal No, 20 was situated partly 
within the district of N and parthy withia 
the distrigs of R. The suit was brought in 
the Court at R and the decres was also 
passed py that Couft. In pursuance of that 
decree, the mortgage properties, including 
Mahal No. 20, were sold by the R Court. 
Toe question that had to ba decided was, 
was the sale ofthis mahal not wholly situ- 
ated in the R. district valid? 
Petheram, O. J., observing that execu- 
tiog of a money decree atgod on a differ- 
ent footing from execution of mortgage 
decree, held that the power of the Gourt in 
executing mortgage decrees was not limited 
by the territorial jurisdiction of that Cours. 
In the case of a money decree, the Oourt 
cannot attach property outside its jurisdic- 
diction, for, the decree merely awards a 
sum of money and does not prescribe the 
method by which that sum shall ba recover- 
ed. In the case of a mortgage-decree, 


however, the decree itself directs the sale 


ef the property by the Oourt and it is 
practically in the nature of a decree for 
spécific performance. On these grounds, 
the learned Chief Justice held that the rule 
of territorial competency does not apply to 
execution of mortgage-decrees. The other 
learned Judge Mr. Justice Ghose, was also 
of the same opinion. 

Section 19 referred to in the judgment, 
it will be seen, corresponds tos. 17 ofthe 
present Code. If immoveable property is 
situate within the jurisdiction of different 
Oourts, a suitin respect of if may be insti- 
tuted in any Court within the local limits of 
whose jurisdiction any portion of that pro- 
perty is situate. . 

With reference to Maseyk v. Steel & Co. 
(5) I must make two observations. First, 
some passages in the judgment may give 
the impression*that the reason fôr decision 
was that as g. 19 authorised the institution 
of the suit, the authority extended also to 
exefution proceedings. But the decision is 
not based on this narrow ground, nor is 
there any warrant for the position that the 
section which in terms refers only to the 
institution of thesuit applies also to exe- 
cution proceedings. ° 

he second observation I have to make 
is, thatthe judgment deals only with the 
actual case that arose, that is to say, the sale 
of property partly within the Oourt’s juris- 
diction ahd partly outside, and although 
there are some expressions of doubéfeal 
import, there igno definite pronouncement 
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e,’ . 
in regard to the law if thé ‘property => dis, 
wholly outside the jurisdiction. 

In Kartick Nath Pandey v. Taluk Ware 
Lall (6) thi»principle was recognise t ud 
Museyk v. Bleel & Co. (5) was cited with 
approval. I may incidentally say thatalis 
case is on all fours with the presen’. At 
the time of the passing of the mo:tyage 
decres the property was wholly s:tiate 
within the local limits of the Coun, and 


after the dtcrée the district within which 


the property was situate was transferred to 
the local jurisdiction of another Court, [t 
was held that the Court which passed the 
decree had authority to execute’its decree 
and bring the property to sale. I am nok 
now concerned with the wider point wheth ar 
the Court can in all cases execute its onn 
decres. Jam referring to this case only for 
the more limited position that a Comt cin 
execute a mortgage-decree passed by itself 
although the property to be sold is whol'y 
or partly outside its jurisdiction. 

Gopi Mohan Roy v. Doybaki Nundun Sin 
(7) isan instructive ease. It was derided 
by a Bench of which Ghose, J., who tock 
part in Maseyk v. Steel & Co. (0) was a 
member. The suit was on a mortgage and 
related to two properties each within the 
jurisdiction of a separate Court. The Cou t 
within whose jurisdiction one of the pio- 
perties was situate passed the decree unl 
it was held that it could sell the other prc- 
perty also, although it was outsideeiis 
jurisdiction. Ghose, J., observed thut he 
did not intend to lay down a contrary ruie 
in the earlier case, Maseyk v. Steel ai Co. 
(5). The fact that ongitem was wholly ouw, 
side the Court's jurisdiction was held saute 
to make any difference. o 

In Tincouri Debya v, Shib Chandra Pal 
Chowdhury (8) Prineep and Ameer Al, Jd., 
affirmed Gopi Mohan Roy v. Doybaki Nun- 
dun Sen (1) on the brdad ground that it woull 
be impossible to give effect to the provisiors 
of the Transfer of Property Act relating to 


_ sales if it were held necessary to apply to 


different Courts to obtain realisation ot the 
mortgage-debt. h 
In Begg Dunlop & Co. v. Jagannath Aar- 


° wari (9) it was held” that a Court istict 


gompetent in execution of a decree for 
money to attach, debt payable to the@fdg- 


(6) 13 0. oy : 7 Ind. Dee, (x. s.) 1028, e 5. a 
(7) 19 O. 13; 9 Ind. Dee. (x. 8.) 459. _ . 
o, 21 0. 639; 10 Ind. Dec. (N e) 1057. ° 


ar Ind. Cag, 417; 88 ©. 104,14 C.L. J iss 18 
IN, We < 
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ment-debtor outside the jurisdiction by a 
eperson not resident within the jurisdiction 
of the Court, Mr. Justice Mukerjea in the 
course of his judgment observes that an 
exception is recognised in the tase of mort- 
gage-decrees to the general rule that no 
Court can in execution assume jurisdiction 
over property outsjde its territorial limits. 
In some of the cases mentioned above [see 
Maseyk v. Steel & Co. (5) and Gopi Mohan 
Roy v. Doybakt Nundan Sen (T ) the learned 
Judges tried to overcome the difficulty pres 
sented by s. 223, corresponding to s. 39 of 
the present Code. Under that section the 
Court which passed a decree may, on the 
application of the decree-holder, send it for 
execution to another Court and the section 
contdins four cls. (a) (b), (e), and (d) showing 
when this procedure is to be adopted. The 
view that found favour with the Judges 
was that “may” in the section means “may 
when necessary”. Inthe case of a mort- 
gage-decree, the Court which passes it 
directs the sale by itself of the property 
mortgaged and in such a case sending of the 
decree to another Court is optional and not 
compulsory. In the case of attachment in 
pursuance ofa decree there is assumption 
of jurisdiction for the first time after the 
decree and the section then operates com- 
pulsorily. l l 
The Calcutta High Court has thus uni- 
formly held (and there is quite a string of 
decisions on the point) that in the case of a 
mbrtgage-decree, a Court which passed it 
may notwithstanding the fact that the pro- 
perty is outside its jurisdiction, bring it to 
sale. We. have not been referred to any 
case of the Madras High Conrt which has 


* refused to follow this rule. In matters of 


*procedure it is more important that the law 
should-ebe certain than that it should be 
logical, and whatever my own view may be, 
if the ‘question has to be decided on prin- 
ciple, Iam content tõ follow the Calcutta 
decisions not only for the reason that some 
very eminent Judges have taken part in 
them but also because, what with the de; 
fective provisions of the Code relating to 
«jurisdiction and what with the constantly 
ogcuring territorial ,re-distribution, there is 


scarcely a question free from doubt and” 


the view of the Calcutta High Court, jn 
the® circumstances, affords some measure of 
protection to decree-holders. 
“I ghall now deal with the lasé of the three 
ande I have mentioned. Section 24 
gives the High Court or the District Court 
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power to trangfer stits and other proceed- 
ings. The material part of the section reads 
thus :— ° 

“The High Court or the Distgict Oourt 
may...transfer any suit, appeal or other pro- 
ceeding pending before it for trial or disposal 
to any Court subordinate toit and com- 
petent to try or dispose of the same.” 

Mr, Varadachariar’s contehtion is that 
this does not apply to execution proceed- 
ings. He puts hia argument thus:— 

The test of competency in the case of 
execution proceedings is territorial juris- 
diction. How can then an execution peti- 
tion: be transferred from a Court to a Court 
which has no such jurisdiction? It can 
-be transferred only under the section to a’ 
Court competent to dispose of it. A Court 
without local jurisdiction is not competent 
to dispose of the execution application. 
He thus contends that the words of the 
section by implication show that the sec- 
tion is not intended to deal with execution 
applications. Iam not prepared to accept 
this argument. Under the section a suit 
pending in auy Court may be transferred 
to any other Court competent to try it. To 
take a concrete instance, the High Court 
may transfer a suit pending in the District 
Court of Tinnevelly to the District Court 
of Rajahmundry. The District Court of 
Rajahmundry is not strictly competent to 
try the case as it is wanting in territorial 
jurisdiction. Does it then mean thata suit 
cannot be transferred to a Court not having 
local jurisdiction? If this view be adopted 
the very object of the section will be de- 
feated, and possibly very few suits, if any 
at all, can be transferred. This considera- 
tion makes it clear that in regard to suits 
competency is not referred to in the sec- 
tion in the sense of territorial or local com- 
petency. 

Now, toming to executidn applications, 
the scheme of the Code seems to indicate 
that pecuniary competency in a Court need 
not exist. Mr. Varadachariar asks, ‘if in 
the case of execution application pecuniary 
competency is abways out of the question 
ands. 24 is to be held as authorising trans- 
fer to aCourt not possessing territorial com- 
petency, what possible meaning can reason- 
ably be given to the words “competent to 
dispose of the same’? It seems to mé that 
this objection does not take accofnt of the 
fact that there may be other kinds of in- 
competency so far as an Executing Court is 
eencerned. Totake an instance, under Q, 
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II, r. 4, a decree directing delivery. of pos- Madhavan Nair, J.—I have had 
- session of immoveable propefty cannot be the advantage of reading the „judgment | 
transmitted toany Presidency Courtof Small of my learned brother. I agree wi*hs 
Causes for execution. I am, therefore, of him in holding thaf this appeal should be 
opinion thats. 24 applies to execution pro- dismissed wifh costs but I prefer to rest u'y 
ceadings. [See Volliappa Chettiar v. Sub- Judgment onthe short ground that since 
rahmariyam Chetty (10), Nassarvanji v. the appellant did not object to the juris- 
Kharsedji Dhunjishah (11) and Muhammad diction ofthe Court at the darliest, oppor- 
Habibullah v. Tikam Chand (12).] tunity, he fs now precluded from raising 
; that question on the principle underlying 
s. 2lofthe ©. P. OC. Under that sectioa, 
unless objactiqn is taken to the place of 


Mr. Varadachariar next. contends in the 
alternative that should s. 24 be held to 
apply tolexecution proceedings, they can be suing at the earliest possible opportunity, 
transferred only to Courts competent under no objection can be taken in appeal or in 
s. 39, O. P. O., to dispose of them. In revision. As contended for by Mr. Vara- 
other words, he urges that the only Courts dachariar in his able argument, the secticn 
, to which decrees can be transferred are in terms does not apply; but the decisions 

those mentioned in s. 39, bacause they are of this Oourt have on different occasions 
the only Oourts possessing jurisdiction. In applied the general principle underlying 
effect, his contention is that s. 39 gives to s, 21 to cases which do not fall strict!y 
the Oourt that passed the decree a power to within its scope. The most recent decision 
transfer, whereas s. 24 gives asimilar power on the question is the one reported as 
and no higher power to a superior Court. Chockalinga Pillai v. Velayudha Mudliar (3) 

This construction is far fetched and if by Phillips, J „ and my learned brother. do 
adopted will renders. 24 so far as execution that case a suit upona mortgage was in- 
proceedings are concerned almost useless, Stituted in the Kumbakonam Court when 
A-fourth point is raised by the learned that Court had jurisdiction over the place 
Advocate-General who appears for the res- Where the mortgaged property was situated, 
pondeat that on a right construction of Owing to the transfer of jurisdiction froin 
ss. 37, 38 and 39the Oourt which passed that Court to the Mayavaram Uourt, the 
the decree as gwellas the Court which has former Court lost the jurisdiction over the 
jurisdiction owing to territorial re-distri- Place where the mortgaged properties lay 
bution, both these Oourts have jurisdiction tthe time of the passing of the final decree. 
to execute the decree. This argument ex- NO obtection was raised as to the compe- 
tends to all decrees, money-decrees as well tency ofthe Court to pass the final decres, 
as mortgage-decrees. It is very difficult 12 & Suit brought to set aside the dedree 
to reconcile the decisions that have been ON the ground thatit was void for waut 
cited on the point and Seeni Nadan vy. Of jurisdiction, it was held that since the 
Muthuswamy Pillai (13)sa judgment of three Objection was not taken at the earMest pos- 
Judges, illustrates the range of conflict of sible opportunity, it“ must be deemed tOo 
opinion on this subject. As my decision have been. waived. Both the learned Judges 
onthe previous points disposes ef this ap- expressed the opinion that, though tue 
peal, I would prefer to express no opinion 5¢¢t0n in terms does not apply because it 
on this questiqgn. I may repeat what I said refers to the disallowing of the objections 
on a cognate matterin Chockulinga Pillai PY 8n Appellate Coprt or Revisional Court, 
v. Veloyudha Mudaliar (3) thau in view of still the principle is of general application 
the,great uncertainty that prevails on this 824 thatthe validity of the decree then 
subject, the Legislature should, in clear and Vader consideration could not be impeach- 
unequivocal terms, lay down as to which ° ed in & sult brought toset aside the decree. 
Oourt possesses jurisdiction in such cases, lt is stated by Phillips, J., that “thè prin- 
The'appeal fails and I wopld dismiss it with Ciple underlying the section is that waiver 
costs. oo ə Of territorial jurisdiction is recognised by 

i 6 law, whereas if has been consistently held 

(10) 23 Ind. Caz. 119, 39 M. 485; 29M L J. 172. shat other forms of jurisdiction, suck as 

(11) 22 B. 718, 11 Ind Dao. (N s) 1103, 


jurisdiction of the subject-matter or ecu- 
85 dnd U -, jurisalction Oft Ject-ya r pect 
ade o NES 6, 47 A.T, L. R. 6A. 103 Oiv; njary jurisdiction cannot be waived by 


(13) 53 Ing. Oas 213; 48 M. 821; 37 M, L. J. 284; 38 consent of*parties’. Kor holding tHat the 
M. L. T. 223, (1919) M. W. N. 640; 11 L. W. 83, principle underlying the section is ot geug- 
. 9 06. e z5 
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gal application, reliance was placed on 
the Full Bench rulirfg reposted as Zamin- 
edar of IAtiyaparam v. Chidambaram Chetty 
(2). In that case the Cort which passed 
the final decree in a mortgage suit had no 
jurisdiction to pass the decre$ and objection 
was taken in execution to the validity of 
the decree. sIn everruling the objection it 
was pointed out by the Fult Bench that 
“the effect of the section isthat objections 
“ which the Appellate or Revisional Court is 
thereby precluded from allowing must be 
considered cured for all purposes unless 
taken before the passing of the decree in 
the original Court, ‘The ordinary way 
of questioning a decree passed without 
jurisdidtion is on appeal or in revision, and 
that, if thisis forbidden, a Court of first 
instance cannotin execution do that which 


- the Appellate or revisional Court is preclud- 


ed from doing”. 
Mr Varadachariar's contention that since 
his plea as regards the want of jurisdiction 


could have been taken forthe first time 


only in execution proceedings in this case, 
8. Zl of the'O, P. O., which deals only with 
the objection as to the place of suing should 
not be applied, cannot be accepted. As 
pointed out by my learned brother, no 


- reason is suggested for placing this limi- 


tation upon the general principle underly- 
ing s. 21. The decision of the Privy Council 
as Setrucherla Ramabhadra v. Maharaja 
of Jeypore (4) does not support the con- 
tention of the learned Vakil for the appel- 
lant. In that case an order for sale ot the 
mortgaged property situated in a scheduled 
district to which the O. P. C., did not 
applyewas made by the Subordinate Judge's 
Oqpit of Vizagapatam. Jt was held by 
their- Lordships of the Privy .Council that 


e the order for sale was badas made under 


sections of the Code which did not dpply 
to the scheduled district, and that s. 21 of 
. the O. P. O. did not apply to the case. As 
pointed out by Wallis, O. J., they had not 
to consider the application ofs. 21, where 
all the mortgaged properties were within 
the jurisdiction of the Courts goverued by 
the ©. P.O. Jam, therefore, of opinion that 


e the appellant in this case is not now en- 


titled to take the gbjection that the Cougt 
had no jurisdiction to sell the property. 
I do not express any opinion on the other 
ta dealt with by mẹ learned brother in 
is Judgment, ? 
y.N. Y, 
oR. ln 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No. 13 of 1925. 
: March 19, 1926. å 
Present :—Mr. Kinkhede, Officiating A. J. 0. 
Musammat MULIA BAI AND ANOTHER 
— DEFENDANTS Nos. 2 AND 3— APPELLANTS 
VETSUS 
A MRU ANDOTHERS—PLAISTIRFI— DEFENDANTS 
Nos 4 To 6—RESPONDRNTS, 

Will, oral—Preof, necessary—Adverse possession 
against lrfe-estate-holder—Reversioner, whether affect- 
ed—Pleadings and proof, variance between 

Tho propoundeys of an oral Will must establish it 
by proof of ths precise words of the testator with 


hae circumstance as to the place and time. [p. 19, 
col. 1 


Se S 6 
Baboo Beer Pertab Sahee v. Maharajah Rajender 
Pertah Sahee, 12 M LA. Lat p 2,9 W. R. P.O. 15 
2 uth. P C.J 114: 2 Sar. P. C. J. 316, 20 E R. 241 
and Dhurt Lal v Dhania, 3 Ind. Cas. 59; 5N L.R. 
85 at p. 86, approved i - 

The title of & reversioner is not extinguished ‘by 


adverse possession against the life-estate-holder. 
|p 19, col. 2.) 


Ganga v. Kanhai Lal,47Ind Oas. 222; 41A 154 at 
p. 157; 17 A. L, J. 44 and Sitaram’ Sheokaran v. 
Rajaram ad as 48 Ind. Cas, 230; 17 N. L. R. 18 at 
p. 19, approved. 


The fundamental rule of law is that a claim should 
be decided secundum allegata et probata and that 
proof must accord to pleas and a party cannot be 
allowed to shift the ground of his attack on his ad- 
r R 18, col. 1] 

Nathu Piraji v. Umedmal Gadumal, 1 Ind. Oas, 456; 
33 B. 35; 10 Bom. L. R. 763, followed. 

Appeal against a decree of the Sub- 
ordinate Judge, Jubbulpore, dated the l4th 
October 1924, in Oivil Suit No. 34 of 1923, 

Messrs. M. B. Niyogi and N.G. Bose, for 
the Appellants. 

Sir B. K. Bose and Messrs, V. Bose and 
J. Sen, for the Respondents. 


JUDGMENT.—The points of contest 
between the parties to this appeal have now 
been reduced practically to three i 

The first point is whether the plaintiff 
having admitted in his deposition as P, W, 
No..1 that his father was never separate 
from Gillu may be said to have given away 
his claim as the next reversioners The 
fundamental rule of law is that a claim 
should be decjded secundum allegata et 
probata and that proof must accord to 
pleas. The cage as set up in the pleadings 
is clearly on& o& a reversioner suing to 
enforce his right to succeed and we cannot 
read into it anything which the plaintiff 
chose to say or admit in the witness-box 
which is inconsistent with it. Moreover 
it was never the case of thé present appel- 
lanta that the plaintif was joint and that hg 
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got the property by survivorship on Gillu’s 
death. Such a plea if it had been raised in 
the Court below would have negatived the 
defence of an oral Will by Qillu which 
is the main plank “in the defence. In 
view of Nathu Piraji v. Umedmal Gadu- 
mal (1) I cannot allow the appellants to 
Bhift the ground of their attack on the 
plaintiff's case. They must succeed or fail 
on the case set up by them. ° 

The second point is ahout the alleged 
oral Will. It has been discyssed at great 
length in the judgment of the lower Court. 
There is a sufficiently clear and exhaustive 
discussion of the oral and Sther evidence on 
record and I do not think I can usefully 
add anything to it. The nature of the 
disposition set up on the face of it stands 
selfcondenined, There is such divergence 
in the testimony of witnesses examined in 
support of the Will, that it is not possible 
to hold that the propounders of the oral Will 
have established it by proof of the precise 
words of the testator with every circum- 
stande as to place and time as is required by 
their“Lordships of the Privy Council, to be 
given, as laid downin Baboo Beer Partab 
Sahee v. Maharajah Rajender Partab Sahee 
(2) quoted with approval in DaAuri Lal v. 
Dhania (3), Oneef the witnesses examin» 
ed by the appellants has clearly admitted 
that there was no talk as to what wae 
to happen in case Bari Bahu, the widow 
of Gillu, were to re-marry. This takes 
the very sheet anchor, out of the defend- 
ants’ case and lays it open to the attack 
of being a tissue of falsehood. Then 
egain in 1905 Bari Bahu made a gift of a 
house to Ohandan as per Ex D-1 where 
there is absolutely no mention of the so- 
called oral Will. The oral evidence édduced 
in the case is discrepant and unreliable and 
I do not think that the findings of the first 
Court are in any way unsound. It is, how- 
ever, argued that the plaintiff's own ad- 
missiow in connection with the arbitration 
proceedings clearly points to the existence 
of an oral Will to his knowledge and that the 
oral Willset up by the appellants should, 
therefore, be held proved. I de pot think any 
«uch inference is possible‘to be drawn from 
the sd-called admfssion. It does not in any 
way support the disposition of the nature 


(D 1 Ind. Oasa 456! 38. B, 35; 10 Bom. L. R. 768. 
2) 12 M. I A.J atep. 38; 9 W. R. P. C. 15 
Suth. P. O.J. 114; 2 Sar, P. O. J. 348; 20 I. R, BAL, 
(3 3 Ind, Cas, 59; 5 N. L, R, 85 at p. 86, 
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pleaded by the appellants and‘is, therefore, o 


irrelevant and does not help them, 

The oral Will failing, no question of limita- 
tion arises because the property admittedly 
passed by inheritance to Gillu’s widow, 
Musammat Bari Bahu, and onthe latter's 
re-marriage im 1y01, it passed to Musammat 
Chandan and on the latter's death to plaint- 
iffand other kinsmen. The death of Mu- 
sammat Ohandan having taken place in 1923 
no, question of titte by prescription having 
accrued to Musammat Bari Bahu on 
account of her exclusive possession since 
1901, so as to defeat the present plaintiff's 
suit .arises as adverse possession*if any 
against a life-taker like Musammat Chandan 
would not be adverse possession against the 
present plaintif. Cf. Ganga v. Kanhai Lal 
(4) and Sitaram Sheokaran v. Rajaram 
Latryee (5). 

The appeal as pressed fails on all the 
points argued before me and the same is 
dismissed with costs. 


Q. R. D. Appeal dismissed, 
4) 47 Ind. Oas. 222; 41 A. 154 at p. 157: 17 A.L, 


'(5) 48 Ind. Cas, 230; 17 N. L. R, 18 at p. 19, 





ALLAHABAD HIGH COURT, 
First O1rvin APPRAL No. 465 or 1922, 
March 24, 1926. 

Present:—Sir Grimwood Mears, Kt,, e 
Ohief Justice, and Mr. Justice Lindsay, 
Lala DURGA DAS AND OTHERS-— 
PLAINTIFEFS— APPELLANTS 


versus 
MUHAMMAD NAWAB ALI KHAN anf 


OTHERS—-DEFRENDANTS——-RESPONDENTS. 
Muhammadan Law—Inheritance~Shia School-~ 
Widow's right to lands of her husband—Usuyrectuary 
mortgage, widow's right to. 
Under Shia Law a childless widow is not entitled 


toa share in the value of anyeland left by her deceased ` 


husband even where the land forms the site of a 
building. But she is entitled to a one-fourth share in 
the proceeds of sale of the building. [p. 20, col. 1.] 

Aga Mahomed Jaffer Bundanim v. Koolsom Beelve, 
25 O. 9; 241. A 196; 1 C. W.N. 449; 7M. L J. 115, 7 
Sar. O.J. 199; 13 Ind. Dee. (Nn. sg) 7 (P. C$ fol- 
lowed. 

A usufructuary mortgage executed in favourof a 
deeeased Shia is not immovaab 
of land so as to disentitle his widow to any share in 
it. 'Bhe widow is entitled to her proper share in ale 
debts which are owing tqher deceased husband whea 
ther they are secured by .usufructuary mortgage 


otherwise. , col, 2.) ° 


First appeal from a decree of the Subordi-s 
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property in the sense? 
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“ Ahmad,“ for the Appellants. 
Messrs. B. E. O' Gonor’and S. A. Haider, 
for the Respondents. , 
J UDGMENT.—The omer of the Sub- 
ordinate Judge in this case dismissing the 


` suit of the plaintiffs is erroneous and must 


be sétaside. The suit was a*suit for parti- 
tion the plaintiffs being the assignees of the 
interests ofa lady named Musammat Kaniz 
Sughra inthe estateof her deceased husband 
Mr. Hamid Ali Khan. Mr. Hamid AliKban 
died in the year 1918. He belonged to the 
Shia persuasion and the law which regulates 
the course of inheritance in this case is the 
Shia Law. The heirs left by Mr, Hamid Ali 
Khan were his brother Nawab Ali Khan, 
his’ sister Musammat Salim-un-nissa and 
his widow Musammat KanizSughra. Admitt- 
edly the share of the widow in the inherit- 
ance isa one-fourth share according to the 


Shia Law where the widow is childless as. 


Kaniz Sughra is. 

On the 22nd of December 1920 this lady 
assigned the wholeof her interest in this 
inheritance to the plaintiffs in consideration 
of a sum of Rs. 15,000. The deed of transfer 
is printed at page 43 of the record. It ap- 
pears that out of this Rs. 15,000 the plaint- 
iffs were to be allowed to retain a sum of 
Rs. 7,500 for the purpose of fighting out 
certain cases in which thelady was interest- 
ed. As regards the balance it was to be 
recovered from the transferees after the 
passing of a decree in their favour. 

It is on the basis of this deed of transfer 
that the plaintiffs came into Court asking 
for a@artition of the estate of the deceased 
and claiming that they were entitled to a 
one-fourth share in certain property, both 
moveable and immoveable. 

At this stage it may be observed at once 
that the plaintiffs are not entitled on the 


. basis of this transfer in their favour to any 


share in any land left by the deceased. The 
Shia Law is thatthe childless widow of a 
Shia.is not entitled to a share in the value 
of any land belonging to her husband 
including land which constitutes the sites 
of buildings. Her one-fourth share includes 
a share in the progeeds of the sale of the 
buildings. Therefore, when the plaintiffs 
set up aclaim to a one-fourth share in ceréain 
Ikeded properties, theig claim twas unsus- 
tainable. TE 

` Wariofis pleas were put forward by the 
defendants inorder to defeat the suit and 
these seem to have found favour with the 


DURGA DAS ¥, MUHAMMAD NAWAB ALI KHAN, 
Messrg. Surendra® Nath Sen and Iqbal 
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learned Judge of the Court below, who 
arrived at the conclusion that the plaintiffe 
were not entitled to maintain the suit for 
partition, which he dismissed *entirely. In 
doing so the Subordinate Judge was clearly 
wrong, and the reasons given by him ip 
support of his finding are altogether unac- 
ceptable, It is necessary, therefore, for us tc 
send the case back to the Subordinate Judge 
in order that-he may pass a proper pie: 
liminary decree in the partition suit and 
proceed thereafter to ascertain the value of 
the share whéch the plaintiffs can claim,as 
being assignees of Musammat Kaniz Sughra. 

We wish to lay it down for the guidance 
of the Court below that the Shia Law de- 
clares, as we have stated above, that while 
the childless widow is not entitled to a 
share in the value of any land even where 
the land forms the site of a building she 
is entitled to a one-fourth share in the 
proceeds of sale of the buildings. : This 
was the view of the law which was laid 
down by their Lordships of thé Privy Ooun- 
cil. in the case reported as Aga Mahomed 
Jaffer Bindanim v. Koolsom Beebee (1) 

We also have to point out for the guida- 
nce of the Court below that the decision 
of the Subordinate Judge regarding the 
plaintiffs’ interest in certain usufructuary 
mortgages is erroneous. The Subordinate 
Judge seems to have thought that the 
usufructuary mortgages executed in favour 
of the deceased owner constituted immove- 
able property inthe sense of land, so as to 
disentitle the widow to any share in proper- 
ty of thisnature. Thisis an erroneous view 
of the law. The lady is without doubt 
entitled to her proper share in all debts 
Which were owing to her deceased husband 
whether these debts were secured by usu- 
fructuary mortgages or otherwise, Her share 
in the debts must be deglared and award- 
ed. 

A plea was also taken in the Court be- 
low to the effect thatthe widow was already 
in possession of moveables belonging to her 
deceased husband the value of which far 
exceeded the total value of her share of the 
inheritance. Some evidence was given be- 
fore the Subordimate Judge ; we are notin 
& position to say whether de believed - it or 
not, but at any rate, the question whether. 
this lady has this property in her posses- 
sion is one which must be investigated be- 
fore a final decree. for partitign is passed, 


200.9; 24I. A. 196; 1G. W.N. 449:7 M. L.J, 
Sar, P. O J, 199; 13 Ind, Dee. (N. 8.) 7 (P, Q.) 
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nd she: will without doubt have to account 
‘or all property in her possassion and bring 
t into hotchpot in order to endble a fair 
nd proper partition to be made. è 

We should. like to add for the direction 
af the Oourt below that if the defendants 

ut forward, as they would be well-advised 
o do, an timate ofthe value of the build- 
mgs as separate from the land, this valua- 
ion would be considered by the plaintiffs 
s3 an alternatve to a sale ;-but if the par- 
leg cannot agree as to what is the fair one- 
courth value of the buildings as distinguish- 
sd fromthe site, then the properties will 
nave fo be brought to sale. fn that event 
here might also be an agreement that the 
and and the buildings shduld be sold as 
ene lot there being an apportionment as to 
he value ofthe buildings and the value of 
he site, otherwise if the value of the build- 

g3 alone is put on to the market the result 
may be that the price fetched will ba very 
mall. We make these observations in the 
nterests of the defendants who should en- 
Heavour to come to a settlement with the 
plaintiffs’ asto the valuation of the build- 
nga #f they can possibly do so, so as to 
uverit a sale. 

We allow the appeal, set aside ths decree 
of the Gourt below and send the case back 
„© the Court of the Subordinate Judge for 
he preparation of a proper preliminary 
decree. The preliminary decree having been 
passed, the Court will then take such pro- 
ee a3 are necessary for the preparation 
of the final decree. Oosts here and hitherto 
will abide the result including in this Court 
Fees on the higher scale. 


R. L, Appeal allowed. 


CALCUTTA HIGH COURT. 
ORIGINAL OivrL Surrs Nos. 2821 or*1923 
AND 446 or 1922, 

° June 29, 1925, 
” Present:—-Mr. Justice Page. 
JOHN BATT & Oo. (LONDON), Lrp.— 
PLAINTIFFS * 


. VETSUS 
KANOOLAL & Oo.—]Qeranpayts. 

Arbitration Act (IV-of 1899), s 4 (b), interpretation 
of—Nectessity of written submission to arbitration — 
Award under English Law, suit on—Award, setting 
side on plea’ of enisconduct—English awards, filing 
07, am Indian Courts. | 

It is an essential jngredient in a valid submission 
«O arbitration alke under the English Arbitration Aot 
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7 e + 
and under the Indian Arbitration Act, that the agres- 
ment to arbitrate should be ‘contained Ww 
document signed by the parties to the qubmission or 
by their agent or agents duly authorised in that 
behalf fp. 24, col. 1.j 

Ram Narawn-Gunga Bissen. Liladhur Lowjee, 33 
O. 1237; 10 0. W. N Rl4, Firm Sukhamal-Bansidhar 
v. Babu Lal Kedia & Co, 59 Ind Oas 75; 44 A. 525, 
18 A. L. J. 652, 2 U. P. L R. (A) 243, Caerleon 
Tinplate Co. v. Hughes, (1891) 60 L J. Q. B. 640, 85 L. 
T, 118 and In re Lewis, Ex 
B.D. 724; 45 L.J. Q. B. 816, 35 |. T. 857; 24,W. R. 
1017, referred to. 

An award under the English Arbitration Act duly 

made ın accordance with the English Law can be 
enforced by a suitgn a, Court Mm India and cannot be 
set aside by an Indian Court on any ground of mis- 
conduct or irregularity on the part of the arbitrator. 
[p. 24, col. 2, p. 25,col. 1] 
. Oppenheim & Co. v. Mahomed Haneef, 74 Ind Cas. 
616, 45 M. 496, 26 O. W. N. 642; 16 L. W. 33, 30 M, 
L. T. 291,4 U. P. L R. (P. O.) 36; A I R. 1922 P. 0. 
190: (1982) M. W. N. 396; 43 M. L J. 422, 24 Bom. 
L. R. 1245; 36 O. L. J. 444, 49 L A. 174 (P. O), refer- 
red to 

Only an award made pursuant to a submission under 
the Indian Arbitration Act can be filed in a Court in 
India, for it 18 only over such an award that the Court 


_ has complete control, Awards made in England under 


the English Law cannot be go filed in India. [p. 25, 
col.1.] 


Oppenheim & Co. v. Mahomed Haneef, 74 Ind. Oas, 
616: 45 AL 496; 260. W N 642; 161, W. 33, 30M. 
L. T. 291; 4 U. P. L, R. (P. 0.) 36; A. I. R. 1922 P. O. 
120; (1922) M. W N. 306, 43 M. L. J. 423; 24 Bom. L, 
R. 1245, 36 O. L. J. 444; 49 L A. 174 (P. O), referred 
to. - 


Messrs. S. M. Boseand B. Basu, for the 
Plaintiffs. 

Messrs. H. D. Bose, A. K. Roy and B. C, 
Ghose, for the Defendants. 


JUDGMENT. —This case raises the 

uestion whether an agreement to submi? 
L nedi to arbitration under s. 4 (b) of 
the Arbitration Act (IV of 1899) must be 
signed by both parties to the submission, 
or by their agent or agents duly authorised 
in that behalf. i 

By s. 4 (b) ib is provided that “submis- 
sion” means “a written agreement to- sub- 
mit presentor future differences to arbitra- 


in a written è 
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tion whether an arbitratpr is named therein . 


or not.” 

The question has arisen in this way: On 
the 30th November 1916 the plaiatifs wrote 
to the defendants a letter in these terms:— 

ii Messrs. Kanoolaland Co. œ 
; Calcutta. 
Dear Sirs, e. | 

Please favour us with information about 
yout firm and indicate the contemplate 
transactions We are only open,for busindss 
on a large scalo, and” each party acting as, 
principals, ° l = 

e 


mo 


` 


. 


'H 


“Wa ship ethe artickes spetified by you 
and many others, for example, Oopper, 
Y-Metal, German-silver, Aluminium, Build- 
ug materials; Machinery, Cement, Sugar, 
etc. Are you interested imany of these? 

If our selling terms are suitable, please 
return the formal confirmation. We shall 
then send the requested quotations and 

- Rrepare codes and other preliminaries. 
A ‘ Yours faithfully, 
For John Batt (London), Limited. 
» Enclo: Re-terms and confirmation, 

Enclosed in the Jetter were the terms 
upon which the plaintiffs Statéd that they 
would transact business with the defend- 
ants. After stating that business would 


only be carried on with the defendants as - 


principals, and setting out various selling 
conditions relating to the mode of pay- 
ment, policies, loss caused by mistake, etc, 
it was provided that— 

“Any disputes must be submitted to 
arbitration in the usual manner, namely, 
each party nominates one arbitrator within 
two months of a written notice; in default 
of such nomination the other party may 
nominate a sole arbitrator; the two arbi- 
trators to be merchants residing in London; 
when two have been nominated they appoint 
an Umpire; the award states by whom the 
costs are to be paid.” 

On the Ist January 1917 the defendants 
replied to the said letter and memorandum 
in the following terms:— 


Messrs. John Batt & Oo. (London), 
, Limited, 
° 39, Old Broad Street, London, E. O. 
Dear Sirs, 
We (1) acknowledge your memorandum 
of conditions, dated Ist January 1915, and 
accppt the same for all transactions between 


e usuntil others have been substituted by 


e mutual consent, 
š , Yours faithfully, 
Kanoolal & Oo. 


On the lst May 1918, the plaintiffs wrote 
to the defendants: 
Dear Sirs, 
This serves to advise the following en- 
closures, which speak for themselves:— . 
Copies of last mail. 
Cable translations (none). 


° Invoices as pêr list (none). j 


O/Report (none). 
e, Memo.—Indian produce. 
° Quotattons—Steel, Iron, Chemicals, 
- ,. Reports—Steel,Sugar. e 


JORN BATINÉ CO. 
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Textiles—Rules and conditions, 
Memo.—Sugar conditions. 
. Yours faithfully, 

John Batt & Co. (London), Limited, 
j (Sd.) A. Hoclam, Director, 


Among the conditions relating to the sale 
of textiles set out im the memorandum 
enclosed in the said letter were the follow- 

g:— ; 

“Our sales of textile goods c. 1. f. Indian 
conditions are subject to those of the 
Indian Piece “Goods Association, namely, 
complaints as to quality, finish, colour, 
design or execution, must be notified within 
30 days of arrival. Any claims or disputes 
must be decided in accordance with the 
Sarvey and Arbittation Rules of the Indian 
Piece Goods Association at the place of 
destination or Port of Discharge. Failing 
such Association, the Survey or Arbitration 
must be referred to the nearest Chamber 
of Commerce. The decision of the Arbitra- 
tors or Surveyors or of the Umpire shall 
be final; in all other respects, the Indian 
Arbitration Act (IX of 1899) shall apply.” 

For reasons which will appear hereafter 
it is unnecessary for me to consider’ the 
meaning and effectof this arbitration clduse. 

On the 5th July, the defendants wrote to 
the plaintiffs: — 

Dear Sirs, 

We have pleasure to owa receipt of your 
valued favour of the Ist May with all the 
enclosures, for which we thank you and 
which are receiving our best attention, 

We remain, 
Dear Sirs, 
Yours faithfully, 
Kanoolal & Co, 


On the 25th November 1919, the defend- 
arts bought from the plaintifs certain 
textile goods, namely, 30 cases of Hercules 
cloth. Neither in the original contracts 
which were made by pera iba nor in the 
bought and sold notes confirming the con- 
tracts was any mention made ofan agree- 
ment to submit to arbitration disputes 
arising in respect of the said transactions. 
In the events that happened the contracts 
relating to 20 cases of Hercules cloth: were 
cancelled by consent of both parties: The 
defendants, hevayer, refused to take de- 
livery of the remaining I) cases, and a 
dispute arose as to whether the contract 
with respect to these 10 cases‘ also had 
been cancelled, .or whether the “plaintiffs 
were entitled to recover damages lor the 


* 
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réfusal of the defendantg to take delivery 
of the same. On the 26th October 1920, 
the plaintiffs, in respect of the said dis- 
pute, cabled to the defendants:—. | 

“Accapt @ur drafts without prejudice, 
otherwise appoint arkitrator in London in 
accordance with the agreement.” 

On the 4th November, the defendants 
wrote to the plaintiffs:— 

“We have gone through, all the rules and 
conditions of your textiles department, 
dated lst July 1913, sent to us at the com- 
mencement ofour business relations with 
you, and find that we are notin any way 
tobe held liable for these goods, as we are 
racting reasonably and legadly and are abid- 
ing by the rules of the Bengal Ohamber 
of Commerce. We arealways ready and 
agreeable to put the matter before the 
Bengal Ohamber of Oommerce but not 
before the arbitrators in London as desired 
by you in your wire of the 26th ultimo. 
Any and all disputes regarding any goods 
are settled by the Bengal Chamber of 
Cammerce here, whose decision is to be 
reganded as final and bindingon both the 
parties " 

On the 3ist January 1921, the defendants 
up till that time not having appointed an 
arhitrator in London, the plaintiffs cabled:— 

“We shall nominate sole arbitrator in 
accordance with your agreement if you do 
aot appoint as per our telegram z6th 
October.” 

On the 3rd February 1921, the defendants 
seplied:— 

“Reference your telegram 31st you cannot 
appoint: strongly object see our letter 4th 
November.” ° 

On the 17th February, the plaintiffs wrote 
o the defendants:— : 
daar Sirs, ° 

“In default of your nomination within the 
wrescribed time we hereby give you,notice 
hat we have appointed Mr. H. Slater of 
Aessrs. Gilbert & Knolles, Ltd., 3 Union 
Yourt, J.C , as sole arbitrator in accordance 
vith the agreed conditions, 

Yours faithfully, 
John Batt & Oo. (London), Limited.” 

On the 2lst February 1921, Mr. Slater 
wrote to the defendants:—,« 96 
Year Sirs, r 

“Re; Arbitration—John Batt & Oo. 
(London), Ltd. . 

Against. 
- Yourselves 
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in the above dispute, I hereby give yow? 


notice that I shall attend at the office of 


the British Chemical Trade Association.’ 


No. 80, Fenchurch Streét, London, E. O., on 
Monday, the 9th May, at 2-30 in the after- 
noon, for the purpose of hearing the parties 
or their representatives and taking their 
evidence, ° _ ? 
Yours faithfully; 
(Sd) H. Slater.” 


The defendants took no part in the ` 


arbitration proceedings, and on the 10th 
May 1921, the arbitrator issued an award in 
favour of the plaintiffs for £1,744-13, plus 
bill stamp 183, plus interest at Eastern 
Bank rate atthe date of paymentein ex- 
change for the documents covering the 
goods in question, or, alternatively, if the 
goods had been disposed of, the proceeds 
on the realization of same to be deducted 
from the amount of the award, and further 
awarded that the costs of the reference 
should be borne and paid by the respond- 
ents. By consent of the parties the 10 cases 
of Hercules cloth in suit were sold for 
whomsoever it might concern, and realized 
Rs. 7.733 0 9, after deducting the costs and 
charges incidental to the sale, 

Ono the 91h November 1923, the plaintiffs 
filed the present suitin this Court for the 
amount due under the award of 10th May 
1921, or, in the alternative, for damages for 
the alleged failure of the defendants to 
accept and/or take delivery of the 10 cases, 


Two preliminary issues fall for deter- 


mination in this suit:— 

(1) was there a valid submission for 
arbitration in London; and 

(ii) if yea, was the said submission tuly 
ean‘elled? ° ° 

As regards the first question, I am clearly 
of opinion that there was a valid submis- 
sion for arbitration in London contained in 
the memorandum and letter covering it, 
dated 30th November 1916, and the letter 
in reply thereto of lst January 1917. 

As regards the second question, a sub- 
mission to arbitration is irrevocable unless 
a “different” (s. 5. Arbitration Act, 1899) 
or a “contrary” (s. 1, Arbitration Act, 1889) 
intention is expressed therein. 

Now the intention of the parties as ap- 
pears from the letters to which I have 
referted was that the conditions set out i 
the memorandum seat to the defendants of 
the 30th November ‘1916 (which included 
the submissifn to arbitration) should 


“Having been appointed sole arbitrator , govern all transactions between the partie” 


? 


od 


“antil others have been substituted by 
mutual consent”. Thédeféndants, however, 

- ¢ontend that the terms of the arbitration 
clause contained in the tektile conditions 
enclosed in the plaintiffs’ letter of the Ist 
May.1918 were substituted Yor the terms 
of the earlier submission. Now an altera- 
tien, or añ amendment, or a variation of the 
terms ‘ef a submigsion constittites a fresh 
submission; a fortiori, where the terms of 
the earlier submission are to remain in 
force “until other terms have been sub- 
stituted by mutual consent of the parties’. 
In my opinion it is an essential ingredient 
in a valid submission to arbitration, alike 
under the English Arbitration Act and 
under the Indian Arbitration Act, that the 
agreement to arbitrate should be contained 
in a@ written document signed by the par- 
ties to the submission, or by their agent or 
agents duly authorised in that behalf. 
Ram Narain Gunga Bissen v. Liladhur 
Lowjee (1) and Firr %“hamal-Bansidhar v. 
Babu Lal Kedia & Co. (2). 

In Caerleon Tinplate Co. v. Hughes (3), a 
Divisional Oourt of the King’s Bench 
Division placed the same construction upon 
s. 27 of the Arbitration Act, 1889, as I have 
placed upon the corresponding words in s. 
4 (b) of the Arbitration Act of 1899: see 
also In re Lewis, Hx parte Munro (4); Forder 
v. Whittle (April 18th, 1907, unreported) 
cited in Halsbury'’s Laws of England, Vol. 
I, at page 441; and Annual Practice (1925), 
page 2231, where the rule is stated in 
s#milar terms. 


The opinion which I. have expressed as 
to the meaning and effect of s. 4 (b) of the 
Arbitr&tion Act is not only in consonance 

e with the authorities in India, but is, I 
* think, also sound in principle. “The object 
“of the Legislature in prescribing that a 
submission to arbitration should be con- 
tained ina written agreement was to pro- 
wide clear and unmistakeable-evidence of 
the submission to which the parties had 
agreed. The desired result, however, would 
not be obtained unless the parties or their 
agentssigned the agreement to arbitrate, 
for thè terms of an unsigned memorandum 
“in themselves create neither a submission 
tg arbitration nor sey other agreement, ande 


o 33 o 1237; 10 C. wv. N. 814. e 
nd. Jas. 75; 42 A. 525, 18 A. L. J. 659. 
P. Č R. (A.) 243.0 s AR ene 


o rasreyt Q B, o 640; 65 L. T. 118. 
JB. ; 3.8. B. 816: 35 L. 
T. 897; 24 W. R. 1017, R- B. 816; 35 L 
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it is for this reason that I hold that a valid 
submission emust "be signad by both the 
parties, or by their agent or agents autho- 
rised in that behalf. No doubt a party to 
an unsigned submission may hawe so con- 
ducted himself that he is precluded from 
alleging that the submission has aot duly 
been made, as was the case in Baker v. 
Yorkshire Fire Assurance Co., (5), where the 
pla ntiff' who was suing on a policy of 
insitrance was held to be estopped from 
asserting that he had not assented to an 
arbitration clause which was one of the 
terms of the po#icy. In that case the matio 
decidendt was based upon estoppel: see also 
Hickman v. Kent er Romney Marsh Sheep 
Breeders’ Association (6) and Anglo-New-_ 
foundland Development Co. v. Reg. (7). The 
dicta to be found in the English ‘cases are 
not always consistent, but in India, in my 
opinion, it must be taken as settled that the 
true construction of s. 4 (b) is that which 
I have placed upon it, and that the general 
rule is that which I have stated. 


Now it is plain,—indeed I do not unaer 
stand that it was contended to the contrary 
—that after the Ist January 1917 neither 
the parties to the earlier submission nor 
their authorised agents in any further 
written agreement “pursuant to the Arbitra- 
tion Act” agreed to submit anew to arbitra- 
tion their disputes in connection with the 
said contracts, and it was conceded 
that they did notin express terms agree 
in such manner or at all to cancel the 
earlier submission to arbitration; while in 
the circumstances of this case there is no 
room for the doctrine of estoppel to operate 
against the plainbêfis, nor was any Issue in 
that behalf raised; on the contrary, by de- 
fending the suit as framed the defendants 
are not rfow entitled to claim that the dis- 
putes in question should be settled other- 
wise than in a Court of Law (s. 19 of the 
Limitation Act, 1908). The result is that the 
submission to arbitration in London re- 
mained in force. The award in favour of 
the plaintiffs under the English Arbitra- 
tion Act of 1889, which I find was 
duly made in accordance with English 
Law, can be enforced by a suit ih this 
Court, and could*not be set aside by an 


® . 
5) (1892) 1 Q. B. 144; 61 L J. Q.B. 838; 68 L. T. 
161. - 
(8) (1915) 1 Ch. 881; 84 L. J. Ch. 668; 183 L. T. 159; 
59'S. J. 478. i 
(7) (1920) 2 K. B. 214, 89 L. J.K.°B. WO; 122 L. Ty 
731; 84 J. P. 121. ‘ 
e 
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Indian Oourt on any ground of misconduct 
or irregularity on the‘part of the arbitrator 
[Oppenheim & Co. v. Mahomed Haneef (8).] 
Io these circumstances there must be a 
decree im favour of the plaintiffs, and it 
becomes unnecessary for me to consider 
what «the position would have been if the 
award had not been made pursuant to a 
valid submission, or whether in that event 
the plaintiffs would have been entitled to 
recover damages for the alleged breach of 
contract by the defendants in refusing to 
take delivery of the goods in suit. 
will be a decree for the gum agreed upon 
between the parties in favour of the 
plaintiffs. 
[His Lordship passed the following judg- 
ment in the cross-suit :—|] 
Page, J.—I refer to the judgment which 
I have delivered in Suit No. 2821 of 1923 
John Batt and Co. (London), Ltd. v. Kanoo- 
laland Co. An award under the English 
Arbitration Act (52 and 53 Vict. Ch. 49) 
was issued by the arbitrator on 10th May 
1921. The award was in favour of the 
defendants. Pursuant to the provisions of 
ll of the Indian Arbitration Act (IX of 
1849), the arbitrator at the request of the 
defendants filed the said award in this 
Court, In this suit the plaintiffs pray that 
an ordermay be made that the said award 
be removed ftom the file of this Oourt. In 
my opinion the Court should accede to the 
plaintiffs’ application. Having regard to 
the provisions of the Arbitration Act (IX 
of 1899), I am clearly of opinion that only 
an award made pursuant to a submission 
under the Indian Arbitration Act can be 
filed in this Oourt, for it is only over such 
an award that the Oourt has complete con- 
trol, the provisions of the Act in many 
respects being inapplicable to awards made 
under any other Act, whether in England 
or elsewhere: Oppenheim's case (8). There 
will, therefor’, be a decree in this suit in 
favour of the plaintifis. 
Order accordingly. 


R? I 
53) 74 Ind. Cas, 616; 45 M. 496, 26 O. W. N. 643; 16 


L. W. 33; 39 M. L. T. 291; 4 U. P.L. R (P. 0.) 36, A. 
I. R 1922 P.O. 120, (1922) M. W.N. 396, 43 M. L. J. 
422; 24 Bom. L. R 1845; 36 Œ. L J. 444; 49 I. A. 174 
P. O). 
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LAHORE HIGH COURT. 
Civit Revision Batirion No. 546 or 1995. 
April 27, 1996. . 5 
Present :—Mr, Justice Campbell. ° 
Tun Fiems DIWAN SINGH-TIRLOK 
SINGH, ragouea DIWAN SINGH — 
PLAINTIFF9— PETITIONERS 


VETSUS è F 
SAUDAGAR SINGH—Dzrenpant— 
RESPONDENT. j 

Limitation Act (IX of 1908), Sch I, Art. aoe uit 
for price of gram sold and delivered—Acknowl dyne nt 
of receipt—Burden of preof. 

A suit for” thé price of in sold and delive ed 
where there is no indication in plaintiff's account bo ks 
that the contract was to return the grain in k.nd 
falls under Art. 52 of Sch. Ito the Limitation Act. 


Ganga Ram v. Nanda, 65 Ind. Cas. 687, 2 L L J. 
191, Muhammad Din v. Sohan Singh, 65 Ind Cas 6)1; 
4 L. L J. 288, referred to. 

Where the defendant admits having signed ‘he 
acknowledgment inthe plaintiffs’ account book ‘he 
burden is on him to prove that the grain was 106 
delivered. 


Petition under s. 25, Act IX of 1887, čer 
revision of a decree of the Subordincte 
Judge, exercising the powers ofa Judge, 
Small Cause Court, Hafizabad, dated the 4th 
June 1925. 

Mr. Anant Ram, for the Petitioner. 

JUDGMENT.—The lower Oourt has 
held that the claim regarding the advance 
of grain is barred by time because it was 
brought more than three years after the 
alleged advance. The Article applicable, 
however, is Art. 52 of the Limitation Aci 
the period under which was enlarged to sin 
years by the Punjab Act of 1904 which Act 
was Act in force when the suit was brought. 
This is made clear in Ganga Ram v. Nandu 
(1) and Muhammad Din v. Sohan Singh (2). 
The suit was for the price of graifi sold ¿nd 
delivered and the plaintiffs’ allegation te 
this effect in the plaint was not denied by 
the defendant. The entry in the plaintiffs’ 
account book moreover contains ho indica- 
tion that the contract was to return the 
grain in kind. e i 

The lower Court has also said that the 
advance was not satisfactorily proved but 
the defendant admitted signing acknow- 
ledgment in the plaintiffs’ account book 
“and the burden was on him to prdve that 
the grain was not delivered. 4 

I accept the revis®n and decree the suit 
with costs throughout, 


R. L, Revision accengerl. 
(1) 65 Ind. Oas. 587, 2 L. L. J. 291. : 
(2) 65 Ind, Oas. 691; 4 L. L. J. 263, , MY 
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MADRAS HIGH COURT. 
Orvin Revision PETITION No, TL or 1924, 

m a. Jànuary 25, 1926. 4 : 
Present:—Mr. Justice Madhavan. Nair. 
KAVALAPPARA MOOPIL NAIR alias 
APPU KUTTAN UNNI alias KARAKKAT 

© KUMARAN RAM AND snoTHER— 
PLAENTIRPS—~PETITION BRS 
e versus 5 
AMMALU AMMA AND OTHERS — 
. De z 
Act (VII of 1 , 8. 4¢-—~]KLan om 
ee Sk E payable. l 
Tn a suit to redeam a kanom mortgage, the question 
litigated is the pluintifi's right to redeem and the 


Oourt-fee payable by the plaintiff should be in accord- 


with the provisions of s.7 ix of the Oourt Fees 
het. ‘The fact that the plaintiff refers to his titls in 


the plant does not make it obligatory on him to pay 


dditional Court-fees. 
Sy morn of Calicut v Surya Narayana Bhatta, 5 M, 


4; 2 Ind. Dec. (N. 8) 198, followed. 
i Petition, under s. 115 of Act V of 1908 and 


s, 107 of the Government of India Act, pray- 
ing the High Court to revise an order of 
‘the District Court, South Malabar, dated the 
4th September 1923, in O. M. A. No, 40 of 
1922 presented against the order of the Court 
of the District Munsif, Pattambi, dated the 
17th March 1923 in O.8 No. 73 of 1920, 

Mr. C. V. Ananthakrishna Iyer, for the 
Patitioners Bi | 

JUDGMENT.—This petition raises the 
question as regards the Court-fees that 
should be paid by the plaintiff The plaint- 
iff's suit was one for redemption of a 
kanom, dated 3rd November 1899 (see 
para. % of the plaint). In para. 11, it is 
stated that the cause of action arose since 
4th November 1911, that is, after the expiry 
of 12 years from the date of kanom. It has 
been held by this Court even since Zamorin 
of Calicùt v. Surya Narayana Bhatta (1) 
that, in suits to redeem akanom mortgage 
the Court-fee payable by the plaintiff should 
be in accordance with the provisions of 
el. ix s. 7of the Oourt Fees Act. There 
is no ‘question that that fee has been cor- 
rectly paid by the plaintiff in this case. 
The fact that he refers to his title in the 
` plaint does not make it obligatory on him 
to pay y additional Court-fee. The 
question litigated is his right to redeem. 

The real question for decision has no 
been censidered by the ‘wer Courts. As 
a matter of fact in obedience to the order 


of the G@qurt the plaintif has paid some 


amount “by way of additional Gourt-fee 
As he has paid the Oourt-fee required by 


(1) 5 Ma 284; 9 Ind, Deo, (N. B) 108, 
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cl.ixs. 7 the lower Courts’ order asking 
him to pay additional» Qourt-fee should-be 
set aside, 4 

The findings on issues Nos. 7 and 8, there- 
fore, are setaside. The District Mynsif is 
directed to receive the plaint and proceed 
with the case. : ; 

Costs will abide the result. 

V, N. V. Petition allowed, 


ALLARABAD HIGH COURT. 
ExecurroN Seconp Oivi APPgaL No, 1395 op 
— 1925. 
March 25, 19260, l 
Present: —Mr. Justice Sulaiman, 
SAKLU CHAUDHARI AND ANO BR— 
Decrre-HoLpERs—APPELLANTS 
versus 
Chaudhri HARBANSDEO RAT~ 
JUDGMUNT-DHBTOR —Onsecrorn— 
RESPONDENT., | 
Execution of decree—Application for transfer of 
decree—Application for ereculion—Cogtinuation of 
previous application 
An application for execution of a dacras is of an 
entirely diffarent nature fiom an ‘application fer a 
traosfar of the decies from one Court to another, and 
Gin in no sense be treated a9 one in continuation of 
ths application for transfer of the decree 
Khe pal v. Tikam Singh, 14 Ind. Qag 172;9 A. L J, 


333; 34 A 36, followed. 
Umrao Singh y Lachm: Narain, 26 A 361, A. W.N. 
1904) 51; 1 A L.J. 8) aad Ben: Madho v. Sheo 
aman, A. W.N (1907) 1461; 4 A. L. J. 403, dis- 


tinguished. ; 
Execution second appeal against a dec- 


ree of the Subordinate Judge, Gurakhpore, 
dated the 27th March 19/5. | 

Mr. Shankar Suran, for the Appellants. 

Mr. U. S. Bajpai, for the Respondents. 

JUDGMENT.—This isa decree-holdars 

appeal arising out of execution proceedings® 
The Kayesth Banking and Trading Cor- 
portion obtained asimple money-decree on 
the l4th of August, 1911, against Harbana, 
The Corporation hay, transferred the decree 
to the present appellafits. It is not dis- 
puted that the execution ofthis Mecree was ` 
kept alive till the 14th of August, 1923 
when the present appellants made an appli- 
cation in theCourt thal passed the decree 
for transfer of that decree to another *Mua- 
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sif. This application, however, was made 
on the last day of the expiry of 12 years from 
‘the date of the decree, Thére was natural- 
ly some delay in making the order which 
was made subsequently. The decree was 
transfefred to Dearia and in this latter 
Court the appellants put in the present 
application on the Sth of May 1924 for 
execution of that decree. Both the Courts 
below have held that the application is 
barred by time. . 

Although the application -for transfer of 
the decree, dated 14th August, 1923 was 


itself not an application for execution of 
the decree, it might very*well be treated as. 


an application for taking a step-in-aid of 
execution. But this*circumstance cannot 
extend the period of 12 years fixed by s. 48 
of the C. P. O. The only way in which the 
learned Advocate for the appellants finds 
it possible to argue the case is that the last 
application of the Sth of May, 1924 was in 
continuation of the previous application of 
the 14th of Augnst, 1923. He relies on the 
case of Umrao Singh v. Lachmi Narain (1) 
and the case reported as Beni Madho v. Sheo 
Narain (2). In these cases the application 
was governed by Art. 118 of the old Limita- 
tion Act corresponding to Art. 183 of the 
new Act which gives 12 years from the 
date of the revival of a jugdment or decree 
or order of aourt established by a Royal 
Charter or an order by His Majesty in 
Council. That Article obviously is not ap- 
plicableto the present case. 

The application for execution was of an 
entirely different nature fromthe applica- 
tion for the transfer of the decree to the 
Dearia Court and, therefore, the latter can in 
no sense be treated aseone in continuation 
of the former application. I am fortifigd in 
this view by the opinion of the learned 
Judges who decided the case reported as 
Kheipal v. Tikam Singh (8). 

The appeal js accordingly dismissed with 
costs. 

N. L. Appeal dismissed. 

(a) 26 A. 361; A. W. N. (1904) 51; 1 A. L. J. 80. 


9) A. W. N. (1907) 164; 4 A. L. J. 405. 
g 14 Ind. Cas. 172; 9 A. L. J. 365; 34 A. 396. 
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OUDH CHIEF COURT. |, 
Sgoonp Ojvin Apemat No. 299 op 1995, 
e April 19,1926. % ° 
Present:—Mr. Justice Misra and 
Mr. Justice Raza. 
Mahani, PARK ASHDAS—PLantirs— 
APPELLANT 


° VETSUS | . . 

Mahant JANKI BALLABHA SARAN— 

DEFENDANT— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. bi 4—~ 
Hindu Law—Religious institution—Idol—Mahant, 
position of —A dveree pomession—Parti land—Presump- 
tion—-Delivtry Of possession through Court, effect of. 

An idol installed in a particular asthan ig a juridical 
person capable of holding property and getting it 
managed through its manager, shebait or mahant. 
Such a manager, shebatt or mahant would represent 
the idol or the institution for the time being com- 
pletely, and possession, if adverse, against the mahani 
for the time being must be deemed to he adverse 
ns et the idol or the institution, unless the character 
of the alienation under which possession waa taken 
could be deemed to enure only for the lifetime of A 
particular manager, shebait or mahant Adverse 
possession in such a case begins to run from the date 
when the alienee takes possession of the property 
alienated and each succeeding manager, shebait or 
mahant cannot get a fresh start so far as the question 
of limitation is concerned, upon the ground of his not 
deriving title from any previous manager, the reason 
being that the succeeding managers, shebaits or 
mahants form a continuing representation of the idol 
or the institution to which the endowed property has 
been dedicated. ([p. 30, col 2.] 

Abhiram Goswami Mohant v. Shyama Charan 
Nandi, 4 Ind. Cas. 449: 36 L A. 148, 360. 1003; 100, 
L. J. 284; 6 A.L J. 857; 11 Bom. L. R. 1234: 19 A. 
L. J. 530; 14 O. W. N.1(P O.), Iswar Shyam Chand 
Jiu v. Ram Kanai Ghose, 10 Ind. Cas 683, 38 I. A 76: 
38 O. 526; 15 O. W. N. 417; 9M. L T. 448, 8A L.J. 
528; 13 Bom. L. R. 421; 14 O. L J. 238, (1911) M W. 
N. 281; 21 M, L. J. ga oe OJ), Subbaiya Bon aram 
v. Mahamad Mustapha Maracayar, 74 ad Cas. 492, 
50 LA. 295; 48 M. 751: 21 A. L. J. 730: A. I. R. 1923 
P. ©. 175; 45 M. L, J. 588; 25 Bom L. R, 1275, 18 L, 
W. 903; (1924) M. W. N. 65; 28 ©. W. N. 493; 2 Pai. 
L. R. 104; 33 M. L. T. 285; 400. Ix J. 2œ(P.C ph 
Nilmony Singh v, Jagabandhu Roy, 23 0. 536, 12 Ing. 
Dec. (N. s ) 357, Abdul Rashid v. Janki Das, 66 lad. 
Oas. 941; 9 O. L. J. 2; A. I. R. 1922 Oudh 24: 4 U P, 
-L, R. (0.) 61, Gnanasambanda Pandara Sannadhi v. 
Velu Pandaram, 23 M. 271; 2 Bom, L. R. 597:4 C. W. 
N. 329; 27 L A. 69: 10 M. L. J. 29; 7 Sar. P. C.J. 671: 
8 Ind. Dec. (N. 8.) 591 (P. 0), Damodar Das v. Lakhan 
Das, 7 Ind. Oas. 240; 37 I. A. 147; 37 O. 885: 14 C. W, 
N. 889; 12 O. L. J 110; (1910) M W. N 308; 7A L 
J. 791; 8 M. L. T., 145: 20 M. L. J. 624; 12 Bom. L. R. 
632 (P. O.) and Badri Narayan Singh v. Kailash Gar, 
93 Ind. Oas. 303: (1926) Pat. 37, relied on. 

* Vidya Varuthu Thirtha Swamigal v. Balusami 
Ayyar, 65 Ind. Oas. 161; 48 L A. 302; 44 M. 831; (1941) 
M. W. N. 449; 41M. L 4 346; 3 U.P. L. R. (P.O) 
62; 15 L W.78; 30 M. L. T. 68; 3P. L.T. 245 So 0, 
W. N. 537; 24 Bom L. R. 629; 20 A. L. J. 497; A.L R. 
©1922 P. 0. 123 (P. O.), distinguished e° 
If a particular land bears the, character of purti 
land, jungle land or tank land thə owner of such land 
is not regulpd, in view of the charactêr of the land, 
to prove his possession over the same by prpving 


d 


+ 
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vert agts of possession. The law presumes his pos- 
een = Ne til he is disposseased, which dis- 
gsession can only “take place if gnother person 
asserte’clearly thd he claims the right to hold posses- 
sion a8 owner or shows by his conduet an intention 
to exclude the actual owner. [p. 29, cols 1 & 2.) : 
Where, therefore, a mortgagee of a plot of partt 

d after having foreclosed the mortgage takes 
formal delivery of possession of the plot through Oourt, 
he muspbe deemed to havo dispossessed the mort- 
gagor of the said land, and such delivery pt posses- 
sion would, inthe eyes of the law, be deemed to have 
destroyed the resumption as to the continuity of 
possession in favour of the actual owner and the 
ssession of the mortgagee or, his representative-in- 
interest would become adverse not from» the time 
when overt acts of physical possession are committed 
by him, but from the date when delivery of posses- 
gion of the property is taken from the Court. [p. 29, 


1. 2 ; 
aa AA Sheo Marain Singh v. Bodal Singh, 8 O. O. 


177, followed. 
Second, appeal from a decree of the 


Officiating District Judge, Fyzabad, dated 
the 3rd March 1925, in Regular Oivil Ap- 
peal No. 94 of 1924, upholding that of 
the Munsif, Fyzabad, dated the 22nd of 
December 1923. 


Mr. Niamat Ullah, for the Appellant. 
Mr. M. Wasim, for the Respondent. 


JUDGMENT.—tThe suit, which has 
given rise to this appeal, was brought by 
the -plaintiff-appellant in the Court of the 
Subordinate Judge of Fyzabad for posses- 
gion of a plot of land measuring 6 biswas in 
area out of kishtwar No. 114 and abadi 
No. 344 situate in Mohalla Ramkot in 
Ajudhia. The suit was originally brought 
by one Mahant Sita Ram Das, who died 
during the pendency of the suit in the 
Court of the Munsif and since his death 
has been represented by the present appel- 
lant Mqhant Parkash Das, Mahant Bita 
Ram Das, who originally brought the suit, 
claimed the plot in suit as a mahani of 
Birakt Asthan to which the land in suit is 
alleged to belong. The position of the 
plot in suit is shown clearly in the plan 
prepared by the Oommissioner. The de- 
fendant is the mahant of another institu- 
tion called Asthan Mangal Bhagwan and 
claims the land through a deed of wakf 


executed eby one Shiam Lal on the 24th | 


October, 1920. It appears that on the 4th 
May, 1870, a decree in respect of the plot in 
dispute was passed by thb Settlement Courts 
in favour of one Ram Das who was then the 
mahafisof Birakt Asthan. Several mahants 
succeeded one afttr another And it is neces- 
sary to mention only one of them, namely, 
Mahayt Dharam Das, who waa removed 
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from his post of the mahant of the said 
Asthan owing to his misconduct and in 
whose place the‘ original plaintiff Mahant 
Sita Ram Das was installed in the year 
1909. Dharam Das had made several trans- 
fers relating to the property appertkining 
to the said Asthan and one such transfer 
was in the shape of a possessory mortgage 
(Ex, A-7), executed by him on the 29th 
September, 1902,in favour of a mahant of 
Hanuman Garhi known also as Sita Ram 
Das alias Sur Das in respect of some pro- 
perty including that in dispute. The said 
mortgage contained a condition as to fore- 
closure. In the yedr 1906 proceedings for” 
foreclosure of thesaid mortgage were taken 
by the mortgagee and 4 preliminary decree 
for foreclosure was passed on the 9th April, 
1906, (Ex. A-9) and that decree was made 
absolute on the 3lst October 1906), 
(Ex A-10). On the 30th January 1907, 
Mahant Sur Das got formal delivery of 
possession of the said property through the 
Court. On the Ist June 1912, the successor 
of Mahant Sur Das sold the property to 
one Bhagat Sunsun Ram, (Ex. A-12), who 
obtained permission from the Municipal» 
Board to construct an ahata round the» 
land in dispute and obtained the said per- 
mission on the 8th August 1912, (Ex. A-1). 
On the 10th April 1916 Bhagat Sunsun 
Ram sold the property to oneShiam Lal, 
(Ex. A-3), who subsequently on the 4th 
October 1920, as stated above, made a wakf 
of the property in suit in favour of Asthan 
Mangal Bhawan of which the defendant is 
the mahant, It is said that the property 
in suit along with other property was in 
possession of the Maharaja of Tikamgarh 
and in order to recovet possession Mahant 
Sita Ram Das, the original plaintiff, had 
to bring a suit against the said Maharaja 
which suit Was decreed on the 14th May 
1921, and this decree was confirmed in ap- 
peal by the date Court of the Judicial Com- 
missioner of Oudh on the 31st March 1922, 
(Ex. 35). On the 21st May 1921 he tqok 
dakhal dehani on the basis of his decree, 
but on the objection raised by the defend- 
ant the Court restorgd to the latter posses- 
sion of the property in dispute on the 26th 
November 1921, (Ex. A-19). The preseht 
Ay has been broufhteon the 6th October 
1922. ° . 
Two main pleas were taken in defence, 
one was to the effect that the plaintiffs 
title to the plot in dispute was denied and 
the other that the plaintiff had net been 
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in possession of the property in suit within 
limitation. F 

The Trial Court, the Munsif of Fyzabad 
to whêse Court the case was transferred for 
decision, found, that the plot in dispute 
appertained to the institution known as 
Birakt Asthan and the plaintiff was, there- 
fore, entitled to recover it. He, however, 
dismissed the plaintiff's suit on the ground 
that his possession withiu limitation had 
not been proved. The matter was carried 
further in appeal by the plaintiff-appellart 
‘and the learned Subé@rdinate Judge of 
Fyzabad, who heard the appeal concurred 
with the findings arrived at by the Trial 

Oourt and, therefore, dismissed the appeal. 

The plaintif-appellant has now come up 
to this Court insecond appeal and the main 
point which has been argued by the learn- 
ed Advocate for the appellantis the ques- 
tion of limitation. The argument advanced 
by him was to the effect that the plaintifi’s 
title having been established his possession 
over the plot in dispute ought to be presumed 
inasmuch as it was parti land; and the 
. defendants possession could not be con- 
sidered to be adverse because after taking 
formal delivery of possession on the 30th 
January 1907 no overt act had been com- 
mitted by the defendant except the con- 
struction of an enclosure (ahata) on the land 
in dibpute in the year 1912 in pursuance of 
a permission having been obtained from the 
Municipal Board. It was contended that 
the suit having been brought in 1922, that 
is, within 12 years of the overt act mention- 
ed, above, was within limitation. It was 
also argued that afermal delivery of pos- 
sion in the year 1907, which had been taken 
out against the predecessor of the plaintiff 
Sita Ram Das, was of no avail because he 
had succeeded as mahant only in 1909. 

The case was argued before, us at great 
length and we have taken time to consider 
our judgment. Asto the first contention 
that the land in dispute being parti land 
and that the plaintiff's possession should 
consequently be presumed to continue we 


are of opinion that after the formal delivery” 


of possession in favour of the defendant on 
the 30th January 1907*no such presump- 
-tion can ke made. The proceedings for 
delivery of possession through Court musi 
be deemed in law to have destroyed the 
presumption as to the continuity of plaint- 
iff's pogsession. It is true that if a parti- 
cular land bears the character of a parit 
land, jungle land or tank land the ovwder of 
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such land ib not reguired, in view of the 
character of the land, to prove his p-as” 
sion over the sade by proving overt acts 
of possesgion. To expect such a proof iem 
the owner of the land would be fern 
to asking him to prove which is almc- 
impossible to prove. THe law, thérefoic 
presumés his possession to continue tili le 
is dispossessed, which dispossession can 
only take place if another person as eris 
clearly thathe clatms the right to bold px s- 
session as owner -or shows by his con luct 
an intention to exclude the actual ovuicr, 
We are supported in our view by a deci- 
sion of a Bench of the late (ourt of the 
Judicial Commissioner of Oudh reported as 
Thakur Sheo Narain Singh v. Bodal Sinh 
(1). Itis, therefore, clear that When ibe 
defendant's predecessor-in-title Mahant Sur 
Das after having foreclosed his mortvave 
took the formal delivery of possessien 
through Court of the plotin suit he inst 
be deemed to have dispossessed the institu- 
tion known as Birkat Asthan of the saicl 
land. The said delivery of possession should, 
in the eyes ofthe law, be deemed to nava 
destroyed the presumption as to the con- 
tinuity of possession in favour of the actual 
owner. We, therefore, hold that the po-ses- 
sion of the defendant in respect of the plot 
in suit became adverse, not from the veer 
1912 when overt acts of physical possessi n 
were committed by the defendant's pre- 
decessor-in-title, but from the year |!07 
when delivery of possession of the pr®reity 
was taken by Mahant Sur Das from the 
Court. 


Asto the next contention that adverse 
possession &gainst the Mahant Dhafam Das, 
who was succeeded by the plaintiff, ejuld 
not be deemed to be adverse against the 
plaintiff, we are of opinion that the argu- 
ment is not sound. The learned Advi: ate 
for the appellant relied strongly on a‘case 
reported as Vidya Varuthu Thirtha Swami- 
gal v. Balusami Ayyar (2), to show that the 
possession of each succeeding mahant was 
merely for life and if any act constituting 
adverse possession was committed agzciust 
one mahant it could not be deemed tu” Le 
adverse against the succeeding ma'aizt 
whose possession must be deemed to have 


9 

(1) 80 O. 177» ý *. 

(2) 65 Ind. Case 161; 48T, A, 302; 44 M. $31, 192) ) 
M. W. N, 449, 41 M. L. J. 346; 3 U. Pal, Rad t2, 
15 L. W. 78; 30M L T. 66, 3 P. L, T. 245; 26C u N, 
587; 24 Bom. L. R. 629; . 3.497; A. IR 1022 
P. O. 123 (P. O.). ' 
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commenced from the date when he succeed- 
ed the previous mahant. In our opinion 
this case dealt with an alienation under a 
permanent lease which under thg law could 
eenure only for the granter’s lifetime. It 
was, therefore, clearly a case in which 
advefse possession could not commence 
against a-succeeding mahant before he had 
actually succeeded to his office as a mahant. 
This case cannot be considered to be an 
authority for holding tht where the aliena- 
tion is not by way of a lease but by way 
of acamplete transfer under a foreclosure, 
decree, which cannot be presumed to be 
a good only for the life of the mortgagor bat 
also against the succeeding Mahant as well, 
the possession cannot be deemed to be 
adverse from the date that an alienation of 
a complete character takes place. This 
would be clear by an earlier decision of 
their Lordships of the Privy Council re- 
ported in Abhiram Goswami Mohant v. 
Shyama Charan Nandi (3), where their 
Lordships held that a mukarari patta was 
not tantamount to a conveyance in fes 
simple and the grant of such a patta of en- 
dowed property enured only for the lifetime 
of the granter. The same view was taken 
by their Lordships of the Privy Council in 
Iswar Shyam Chand Jiu v. Ram Kanai 
Ghose (4), and in Subbaiya Pandaram v. 
Mahamad Mustapha Maracayar (5). In the 
last case their Lordships clearly pointed 
out that the case reported as Vidya Varuthu 
Thirtha Swamigal v. Balusami Ayyar (2), 
was a case which related-to the effect of an 
attempt on the part ot a trustee to dispose 
of the préperty by a permanent mukarri 
lease, eThis, their Lordships said, he had 
nd power to do, though he has had liberty 
to Gispose of it during the period of his 
life and a grant made for a longer period 
may be good, but good only to the extent 
of his own life-interest.. Their Lordships 
further observed that possession in such a 
case - could not be treated as adverse and 
the succeeding trustee would be at liberty 
to institute proceedings to recover the estate 


(3) 4 Ind? Caa. 449; 361, A. 148; 860. 1003; 10 0.” 
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and the Statute wouldonly run sgainst him 
as from the time when he assumed the 
office and that such an argument had no 
relation to the case where the property had 
been acquired under an execution sale and 
possession retained throughout. In ouropin- | 
ion an idol installed in a particular Asthan is: 
a juridical person capable ofholding property 
and getting it managed through its manager 
shebait or mahant. Such a manager, shebatt 
or mahant would represent the idol or the 
"institution for the time being completely, 
and possession, ff adverse, against the 
mahant for the time being must be deemed” 
to be adverse against*the idol or the institu- 
tion .unless the character of the aliena- 
tion, under which possession was taken 
could be deemed to enure only for the life- 
time of a particular manager, shebait or 
mahant. The adverse possession in such a 
case begins to run from the date when the 
alienee takes possession. of the property 
alienated and each succeeding manager, 
shebait or mahant cannot get a fresh start 80 
far as the question of limitation is. con’ 
cerned, upon the ground of his not deriving 
title from any previous manager, the reason 
being that the succeeding managers, shebatis 
or mahanis form & continuing representa- 
tion of theidol or the institution to which 
the endowed property has been dedicated. 
Weare supported in this view by a cage 
decided by Banerji and Gordon, JJ., of the 
Oaleutta’ High Court reported in Nilmony 
Singh v. Jagabandhu R 6) and another 
case decided by Lindsa T . and reported 
in Abdul Rashid v. Janki Das (T) - 
Gnanasambanda Pandura Sannadhti v. Velu 
Pandgram (8), the same principle was laid . 
down by their Lordships of the Privy 
Council. Ins that case the manager of a 
particutar religious foundation sold 
certain lands belonging to thee endowment 
to another person and delivered possession 
thereof. lt was held that possession delixer- 
ed to the purchaser waa adverse to the 
vendor anda suit brought by a subsequent 
manager of the endowed property for posses- 
sion of the property sold after the expira- 
tion of 12 years from date of the sale was 
berred by the Law bf Limitation. In that 
case the plaintiff had sued for possession of 


6) 23 0. 536; 12 Ind. Des, (N. e) 387. ° œ 

(7) 66 Ind. Cas. 941; 90. L. J. 2; A. I R 1922 Oudh 
24; 4 U. P. L. R. (O0) 6. +. x 

M. 271; : EIE DoS Rr a eat 
Dee, (x, a.) S81 (P, O a 
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hereditary cffica and also for the property 
alienated whieh had originally belonged to 
the endowment. ‘The Lordshaps observed 
that there was no distinction between the 


office and the property of the endowment, . 


the one being attached.to other, and that 
the plaintifs suit having been brought after 
12 years adverse possession was barred under 
Art. 14t of the Limitation Act. In Damodar 
Das v. Lakhan Das (A) their Lordships took 
a similar view. That was a suit brought 
by the mahant and shebatt of the Sadabart 
Math of temple of Thakur Sri Gopal Ji 
situate at Bhadrak in the District of Bala- 
sore to eject the defendant from certain 
properties which wer alleged to belong to 
the idol and the math and had been invalidly 
assigned in his favour by a previous mahani, 
The defendant set up limitation as his de- 
fence and the High Court of VUOalcutta 
allowed it to prevail. On appealtheir Lord- 
ships of the Privy Council observed at page 
151 thatin point of law property in dispute 
should be deemed to have vested not in 
the mahant but in the legal entity, the 
idol, the mahant being only his represen- 
tative and manager. ‘They, therefore, held 
that possession of the defendant was adverse 
to the idol because the mahant represented 
the idol and his exclusion virtually meant 
the exclusiozw of the idol; and on this ground 
their Lordships held that the suit was 
barred by limitation. 
_ The view which we have taken of the 

various cases decided by their Lordships 
of the Privy Council is the view which was 
recently taken by their Lordships of the 
Patna High Court in a case reported as 
Badri Narayan Singh v. Kailash Gir (10) 
. decided by Mullick and Kulwant Sahay, JJ. 
We, therefore, hold that the possession 
which wastaken by the defendant's predeces~ 
sor-in-title Makant Sur Das during the time 
that Mahant Dhamani Dhoram Pas was the 
Mahant of Birakt Asthan was adverse not 
only to the said mahant but to the asthan 
itælf and that the Courts below have cor- 
rectly decided that the plaintiff's suit is 
barred by limitation. e 

The appeal, therefore, fails and is dis- 
missed with costs. ee 


G, N. 
"4, K. T Appeal dimissed. 
(9) 7 Ind. Cas. 240; 371. A 147; 37 O. 885; 14 C. W. 
N. 889; O.,el,. J. 110; (1910) M. W. N. 303; 7 ALL. J, 
791; SM. L. T. 145; 20 M. La J. 624; 12 Bom, L, R. 682 
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ALLAHABAD HIGH COURT. 


Exnocrion Seconp Crviu‘Apprau No, 44, gr < 


“ Å‘ 1925. 
February 3, 1926. 
Presert:—\Mr. Justice Kanhaiya Lal 
and Mr. Justice Boys. . 
MOHAMMAD YOSUP—dvupe ment-DE! TOR 
° — APPELLANT = 
versus 
Musammit AMTUL HABIB— e 
Decrer-HoLprr— RESPONDENT. 

Res judicata * Execution proceedings 

Whers an lxecution Oourt has decided the quesfion 
relating to the true construction to be placed ma 
deras or order, the decision becomes final bety ven 
tha parties as an interlocutory order in the suit an | 
ths matter cannot be re-opened in sub#quent cx ru 
tion proceedings. [p 32, col 2] 

Execution second appeal against a dec- 
ree of the Additional District Judge, 
Saharanpur, dated the llth February 1925. 

Messrs. P, L. Banerji and Mushtaq Ahm id, 
forthe Appellant, 

Mr. S.A. Haidar, for the Respondent. 


JUDGMENT.—This appeel arises out 
of an execution proceeding, and the preli- 
minary question for consideration is wne- 
ther the decree-holder has realised the 
decretal money in whole or in part by sell- 
ing a portion of the property, which was 
liable for its payment. The decree-holder, 
Musammat Amtul Habib, is the widow of 
Rahim Baksh, who died leaving certein 
heirs who took possession of his estate. 
Musammat Amtul Habib filed a suit for tne 
recovery of her dower against them and got 
a decree for Rs. 5,000 on the 15th July 1912 
enforceable against the assets left by Rahim 
Baksh deceased. Inthe plaint the lady is 
said to have stated that if, after the pay- 
ment of her dower debt, any assets Sf heg 
deceased husband were left, she would 
afterwards sue for the recovery of her one- 
fourth share of thesame. 

This decree has been under execution 
more than once. “The judgment-debttrs 
paid Rs.4,268 on the 7th October1912, and 
subsequently sold certain property left by 
Rahim Baksh to the extent of their three- 
fourths share therein. An applicatjon was 
made hy the decree-holder for the recovery 
of the balance of her decree which was m :t 
by the judgment-debfors with the plea that 
the balance represented the one-fourth 


Share of her own liability for the dapsetal 


debt chargeablé, on that*portion of the 
estate to which she was entitledeas a widow 
of Rahim Baksh under the Muhammadan 
Law, The Court exeeuting the decree &l- 


= 
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lowed that objection bat on gppeal that 
Order was Set aside. There was a further 
appeal io this Court which by its decision 
dated the llth May 1915 upheld the order 
of the lower Appellate Court, subject to the 
condition that inthe event of a suit being 
brought by the present decree-holder to 
recover her share inthe estate of her de- 
ceased husband, of which she alleged her- 
sélf not to be in possession, the matter in 
dispute would be adjusted, or in other 


words, the liability of the *dedree-holder, , 


for the one-fourth shareof the dower debt, 
chargeable on that portion of the estate, to 
which shg would be entitled under the 
Muhammadan Law, could be taken into 
consideration. 

Further proceedings in execution were 
thereafter taken by the decree-holder; and 
in one of:those proceedings an objection 
was again filed by Muhammad Yusaf, one 
of the judgment-debtors, that the decree- 
holder had already transferred by mort- 
gage and sale her share in a portion of 
the property left by her husband and that 
the decree has in effect thus been discharg- 
ed. That objection does not appear to 
have been pressed before the Subordinate 
Judge of Saharanpur, in whose Oourt the 
execution proceeding was pending, and 
was disallowed by him on the 14th January 
1919, In 192] there was another applica- 
tion for the éxecution of the decree and it 
is admitted that that application was struck 
offfor default on the 25th May 1922. 

The present application for execution 
was filed on the 5th July 1924 for the reali- 
gation of the balance of the decretal money, 
said, to amount to Res. 1,880-4-0, by the 
arrest and imprisonment of Muhammad 
eYusaf, one of the judgment-debtors. The 
allegation :of the decree-holder was that 
Muhammad Yusaf had dishonestly trans- 
ferred the estate, which had devolved on 
him, to some of his relations witha view 
to evade the payment of the money due 
under the present decree, and that he was, 
therefore, personally liable for the payment 
of theeremaining amount unders. 52 of the 
.C.P. 0. To this application Muhammad 
Yusaf filed certain Aha only one of 


which forms the subject matter for consi-* 


derationin the present appeal. That ob- 
jetjion was that the decree-holder had 
realised the “amount decreed by several 
transactidns, the details of which were 
giwen by the objector in his petition of 
objection, The dates of these transactions 
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were not given; but *we are informed that 


some of these transactions were of dates 


subsequent to the 19th September 1918, the 
date on which the objection dispoged ofon 
the 14th January 1919 was filed. 

The learned Gounsel*for the decree- 
holder, however, points out that in the 
execution proceedings instituted in 1921 
an objection was filed by Muhammad Yusaf 
on the 5th November 1921, objecting to the 
décree being executed against him and 
asserting that the decree-holder had realis- 
ed the balance of the decree by the sales 
of certain property appertaining to her 
share, which was liable for the payment of 
the decretal money ‘along with the rest of 
the property left by Rahim Baksh, her 
husband. It appears that that objection 
was disallowed on the 6th May 1922 partly 
on the ground that it was doubtful whether 
the decree-holder had succeeded in obtain- 
ing possession over her fall share of the 
property and partly on the ground that 
although she had madecertain transfers of 
the property left by her husband, a Court 
executing the decree could not go behind 
the decree in an execution proceeding, and 
that Muhammad Yusuf could be made liable 
to the extent of the property of the deceased 
parted by him under s. 52 of the O. P. 
O. That order does not specify the dates 
of the sales which were then in question. 

It is urged on behalf of Muhammad 
Yusuf that even since the date of that 
order there have been other sales effected 
by the decree-holder, which ought to be 
taken into account in reducing his liability 
under the decree. Butas pointed out by 
their Lordships of the Privy Oouncil in 
fam Kirpal v. Rup Kuari (1) where a 
Court decided the question raised in the 
course of ån execution proceeding relating 
to the true construction to be placed ona 
decree ororder that decision becomes final 
between the parties as an interlocutory 
order in the suitand the matter cannot be 
re-opened in a subsequent execution ẹro- 
ceeding. Rightly or wrongly the Court 
executing the deeree came to the conclu- 
sion when it passed its order of the 6th 
May 1922, that the sales could not be taken 
into consideration’ In reducing the amount 
due under the decree; and that order hav- 
ing become final, the principle then recog- 
nised operates as a bar to the détermination 
of the same question the pregent execution 


(1) 6 A. 269; ILL A. 37; 4Sar.P. ©, £. 489; 3 Ind, 
Dep. (N. 5) 718 (P. O). . 
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proceeding. It appears that the judgment- 
debtor has paid the amount dor which exe- 
cution was applied forinto the Court below 
and the payment of that amounf has been 
held in abeyance pending the disposal of 
this appeal. Theobjection now raised be- 
ing nat maintainable, the decree-holder is 
entitled to the amount deposited and no 
further action is necessary. We dismiss 
the appeal with costs including fees in ume 
Court on the higher scale, 
N., H. Appeal emed. 





MADRAS HIGH COURT. 
SECOND Orvit. APPBAL No. 1427 oF 1923. 
March 17, 1925. 
Present:—-Mr. Justice Odgers. 

V. GOPALA CHETTI—DEFENDANT— 
APPELLANT 


` VETSUS 
V. NARAYANASWAMI CHETTI— 
PLAInTIFF—RBSPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 143-- 
Executor dg son tort-—-Person taking possession of 
estate, liability of —Suit for accounts by legatee—Mesne. 
profits, clatm of —Limitation. 

Where an executor does not enter upon his duties 
and a third person takes possession of the property of 
the deceased and remains in management of it, with- 
out the consent of*the executor, he must be held to 
be an executor de son tortand a suit against such a 
person for accounts is governed by Art. 123 of Sch I 
to the Limitation Act and he is lable to account for 
aT al profits for a period of 12 years before suit. [p. 
34 col 1. 

Article 123 of Sch. I to the Limitation Act applies to 
all suits for legacies against any person rightly or 
wrongly in possession of the estate under such cir- 
cumstances that he is bound&to deal with if as the 
estate of the deceased. |p. 33, col 1.) 

Sacond appeal against adecree of the 
District Court, Bellary, in A. S. No. 81 of 
1922, preferred against that of the Court 
of the Subordinate J udge, Bellary, i in O. 8. 


No. 19 of 1922. e 


A 


e- 
BOPALA GAETTI V. KARAYANASWAMI CARTTI. ° 


_ Mr. V. S. Narasimhachari, for the Appel- ` 


lant. . 

Me K. Sundara kao, for the Respond- 
ents. 

JUDGMENT. —This was a suit brought 
by the plaintiff who attained his majority 
in 1916- for an account of the,properties left 
by his grandfather, Kåsturi Chetty, who 
died on.1912, add for division of the same 
between the plaintiff and the defendant 
and for acéounts and mesne profits. 
Kasturi Chetty left self acquired properties 
which he Uividéd equally between his 


v 
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grandson, the pla ejani and his own third 
son the defendant. The dbfeydant raised . 
a number of pleas including a prior divi“ 
sion and the issueS were D whether the 
division pleaded by the defendant is true? 
(2) whether the defendaut is accountable to 
the plaintif as claimed in the, plaint? If 
so, to what extent and (3) is the claim to. 
mesne produits barred by limitatiorf. 

It appears from the judgment of the 
Subordinate Judge that there was no final 
division of the immioveable properties as 
alleged by the defendant and that as to 
the 2nd issue a plea was taken that the de- 
fendant was the guardian of the plaintiff 
and kept him under his protection. This 
is fouud against. 

On the 3rd issue, the question wag whe- 
ther Art. 123 of the Limitation Act applied 
to the facts of this case and the learned 
Subordinate Judge held that as the de- 
fendant must be held to be at best an in- 
termeddler or an executor de son tort and as 
Art. 123 of the Limitation Act does not 
apply to an executor de son tori, the plaint- 
iff was only entitled to recover mesne pro- 
fits from the defendant for three years prior 
to suit, On appeal to the District Judge he 
held that Art. 123 did apply to the facts of 
the case, that the defendant wasan executor 
de son tort and, therefore, liable to account 
for 12 years mesne profits. Two points 
have been taken before me on second appeal, 
namely, (1) that the District Judge was 
wrong in holding that the defendante was 
an executor de son tort. It isadmitted that, 
if he was an executor de son tort, Art. 123 
applies by reason of the recent Privy Coun- 
cil ruling which has confirmed the @ecision 
of this Court reported as Parthasarathy > 
Appa Rao v. Venkatadri Appa lao (1). 

The second point takenis that if he is not? 
an executor d2 son tort he isin the position of 
a mere accountant and, therefore, he is only 
liable to account forsix years under Art. 120 
ofthe Limitation Act, no reliance being 
placed on s. 10 of the Limitation Act before 
ms. It has been somewhat strenuously con- 
tended that this defendant is not an exe- 
cubor de son tort, or at any rate, if he? was, 
he certainly was not such between 1912, ° 
the date of Kasturi Ghetty's death, ang 
1915, the date of his widow's death. There 
is po question but thatthe widow Venkam ma 
was appointed exgcutrix by the testafer, 

70 Ind. Gas. 689; 43 M. L J. 488; (1822) AL, W. 
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butel rather doubt if she really entered on 
her duties at all. It is pointed out that 


~ the Subordinate Judge found tlfat she took 


® lands. 


charge of the estate and managed it till 
her death in 1915 being helped ly her sons 
in the collection of rents from ediouses and 
The learned District Judge finds 
that the evidence shows thatthe defendant 
has been managng the estate pf Kastuii 
Chetty since his dedth, I cannot say he is 
wrong. lJ have been referred to the evi- 
dence and it appears {hat the widcw was 
in a poor state of health veryescon after the 


death of her husband and unalle to move” 


about. A legal point is taken that the de- 
fendant cannot be an executor de son tort 
as long as*the widow is alive. Reliance is 
placed on the Succession Act, s. 265, which, 
of course, does not apply to a Hindu Will. 
The section says: “A person who inter- 
meddles with the estate of the deceased...... 
while there is no rightful executor or ad- 
ministrator in existence.” As I said the 
section has no binding character in the 
present case; but what 1 think the section 
really means is not that the executor has to 
be alive but must not have disclaimed; and 
that, of course, is the difficulty ina Hindu 
Willin the mofussal where there are no 
means of finding out whether an executor or 
anexecutrix has formally disclaimed or not. 
It was further attempted to be argued that on 
the findingsofthelearned SubordinateJ udge 
the defendant had in fact acted as an agent 
or under the authority of the rightful exe- 
cugr@x. I very much doubt if this point 
bas been agitated in either of the lower 
Courts and the finding of the District Judge 
is certajnly against it. There is, of course, 
no doubt that where a person has been per- 


* mitfed by the executor to obfain possession 


pf part of the assets of the testator he will 
not be executor de son tort to the original 
testator or of the executor even if he retain- 
ed those assets after the executor’s death 
when there is no personal representative of 
either. See Tomlin v. Beck (2). It is further 
urged that under the circumstances of 
this case the defendant is only liable for 
meeng profits for six years; and a number 


„of cases were referred to beginning with 


Gajanan Vinayak v. Waman Shamrao (3). 


That is a decision*by a Single Judge.. 


There the contest was between s. 10 and 
At%e120 of the Limitation Act. It was hdd 


(2) (1823) 37 E` R. 1160; Turn, & R. 438; 94 R. R- 


. 


(3f 8 Ind. Cag. 180; 12 Bom. L, R. 891. 
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that the plaintiff could not take advantage 
of Art. 123 but was restricted to accounts 
forsixycarsonfy. The main argument seems 
to have been on the applicability of-s 10. 
The suit brought by the plaintiff for asbare 
in the estates in question was bréught 21 
years afier the aeath of the testator ta 
the present case, it 18 said that the fatt that 
jor some little ume the Will was disregard- 
ed and the legatees and others lived toge- 
ther as a joint Hindu family, must have the 
effect of depriving the plaintiff of the bene- 
fit of Art. 123 and must reduce him tosix 
years’ mesne profits under Art. 120. I am 
quite unable to s8e on what principle of law 
and justice this can be effected provided 
the defendant is am executor de son tort, 
and as to this I am unable to say that the 
District Judge is wrong either in his" view 
of the evidence or in his decision on the 
law. Ifthe defendant was an executor de 
son tort from the death of the testator I 
cannot see any reason why he should be 
allowed to put several years! mesne pro- 
fits into his pocket by virtue of availing 
himself of the provisions of the residuary 
Art. 120. In a case of pure accounting sueh 
will, of course, be the consequence, as for 
instance in Baroda Prasad Banerji v. Gajen- 
dra Nath Banerji (4), where the Judges 
refer to the suit as "a suit for accounts pure 
and simple of the descriptiqn now before 
us’, and they beld that it could not be 
treated as a suit against the trustee for the 
purpose of following the trust property. 
‘There again s. 10 came up for consideration 
in Hemangint Dasi v. Nobin Chand Ghose 
(5), there was a period of Lb years be- 
tween the death of the testator and the 
institution of the suit by one of the annuit- 
antg claiming a share under the Will and 
asking for a partition. There it was 
held thatein taking the accounts only six 
years would be allowed on the authority 
of Saroda Pershad Chattopgdhya v. Brojo 
Nath Bhuttacharjee (6). Parsotam Hao 
Tantia v. Radha Bai (7) a similar decisiof 
was come to, but the facts of the case geem 
to be peculiar. There a widow of one of 
the members of the family sued to recover 
fiom the manager of the family, and the 
term “manager” js used not in the sense in 


o 


Ar I Ind. Oas. 289; 13 C. W. W. 557; 9 0. L.J. 


(5) 80. 788, 110. L. R. 370; 7 Ind, Jur 17; 4 Ind. 
Dec. (N. 8) 509. . 
(6) 5 C. 91v; 6O L. R. 195; 2 Ind, Deo. (N. s ) 1188, 
(7) 28 Ind. Cas. 933; 37 A. 318.13 A. a. J. 407, 
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which we usually use it but in reference to 
the Individual to whom titis particular 
family. entrusted the management of its 
alfairs, The question was whether it was a 
suit for nfoaey hal and received or a suit to 
which Art. 120 applied. It remains to note 
that the case in Parthasarathy Appa Rao 
v. Venkatidri Appa Rio (1), which has 
been approved by the Privy Council, was 
followed by a Bench of the Lahore 
High Uourt in Gurbaksh Singh v Bhagwan 
Singh (8), and in the Madras Law Journal 
case [Parthasarathy Appa Rao v. Venkata- 
drieAppa Fao (1)] Schwane,*0. J., said: “In 
my view, Art. 123 applies to suits for 
legacies agalost any person rightly or 
wrongly in possession of the estate under 
such circumstances that he is bound to deal 
With it as the estate of the deceased” I 
think on the finding of the learned Dis- 
trict Judge that exastly describes the posi- 
tion of the defendant in this case. Tne 
defendant will, of course, ba accountable for 
sums that have actually come into his 
hands under the ruling in Ponaka Subba 
Rapi Reddi v, Vadamadi Seshichellam 
Chetty (9), and will be entitled to all due 
allowances for payment made to or on 
behalf ofor for the benefit of the grandson 
of the testator. With these modifications of 
the testator, I think the District Judge was 
right. I think, as the appellant has failed he 
must pay costs in this Court. 

The second appeal is dismissed with 
costs. 

Vv. N. V. 

Z. K. Appeal dismissed. 

(8) 75 Ind Cas"931, A. I. R. 1924 Lah 531 


(9) 5 Ind. Cas. 79, 33 M. 35), 7 AL L T. 137; 20 M, 
L. J. 328. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT.. 
Srconp OIVIL APPEAL No. 386 or 1925. 
March 31, 1926. 
~ Present :—Mr Hallifax, A. J.O. 
GANGADHAR—PLuntirg—APPELLANT 


VETEUS 


BHANGI SAO—Dersnpanr — RESPONDENT. 

Contract Act (IX of 1872), 8 78—Criminal Pro- 
cedure Code (Act V of 1898), 83.°8¢5, 546-A--Wrong- 
ful act—Damages, whether caf be recovered—Prosecu- 
tion ~ Costs of proseøeution, whether can be recovered. 

Where d complainant has prosecuted an accused 
pee for a wrongful act and obtained a conviction, 

6 can 1n a subsequert suit recover the amount of the 
costs incurred by him in the prosecution of the 
criminal case in addition to damages for the injury 
done to him by the aceused, [p. 36, col, 1] 
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l i . 
Ifa man does any wrangful act of which the dires t 
rəssulb is losser injury to anoth@r, he must make 


compensation in money to the latter, ifthe extent of¢ 


ths loas or injury can be meisured in monay The 
act must be wrongful but it need not come within tha 
detinition of ang otfence. [p 36, ci 2] 

Appeal against a dssrea vf the Aldi- 
tional District Judge, Riigur, dated the 
22nd June 1925, in Civil Appeal Na. 116 of 
1925. $ : 

Massra, K. V. Deostarand Y. G. Rajim- 
wale, for the Appellaat. 

, Messrs At Vt Khare and W. B. Pen- 
dharar, for the Respondent. 


JUDGMENT .—The pliintif- appellant, 
Gangadhar, fled a second suit exactly 
similar to that out of which this appeal 
arises, Claiming damages against Baasinath 
Sao, father of the respondent Bhaugi Sa), 
and his appeal in that suit (Sacond Appeal 
No 327 of 19:5) will bs considered in this 
judg nent Evidence was separately ie- 
corded in the two suus but it is all vominon 
to both Tne allega ions of the plilatif in 
regard to the incideuts that started the 
litigation have been found proved in the 
lower “Appellate Court, and are stated as 
follows in the judgment of that Court, the 
person called the defendant being Bhangi 
Sao:— 

‘Toe plaintiff and the defendant are both 
Brahmins, who lived in 1923 at Dhamtari 
in houses facing eich other,a road runn- 
ing between the two houses. Defendant's 
house was double-storeyed and the verarfdeh 
of its second floor which overlooked the 
plaintiffs court-yard, was closed with 
Taitahs, Plaintiff alleged that ig July 
1323 he observed the defendant making 
gestures to and throwing tooth-brushes’ at 
his wife from tne balcony of his house with, 
vicious intentions and that while he was 
relating thisincident toanel-Jerly lady of one 
Lalji Sio’s family, who was related both to 
him and to defendants father, the defend- 
ants father, Bansinath Sao, overheard the 
talk, and that upon that instead of ad- 
monishing hisson, he retorted to plaintiff in 
the words, ‘mind, you have to deal, with 
Bafsinath Sao. I shall now make my son 


remove all Tattahs and dance naked’, that” 


efter having retoried to*plaintiff in this way, 
he issued from his house and proceeded to 
hifson Bhangi Sao’s (defendant's) house gad 
addressed him frém the road as follows: 
“Beta (my son) remove all the Tatéahs and 
dancenaked ‘in the gallery. Anybody, who 
objects toyour doing so, will loge his life 


~~» 


e road 


6 
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36 : 
ard ihat cn thisthe defendant replied “1 
shall removegll tLe Taiiahsand dence naked. 
This nanga sala (meaning the plaintiff) 
will find 3t difficult to live in his house 
and will not be able to stand sale on the 

a and will not go alive frcm Dhem- 
tari. $1 f 

Gangadhar instituted criminal proceed- 
ings, which were very protracted, and resulted 
in the conviction of Bhangi Sao under sa. 
506 of the Indian Penal Code for criminal 
intimidation and of Bansingth Sao under 
s. 004 for insulting Cangadhar with the 
intention of provoking a breach ofthe peace, 
Hach defendant was fined Res. 260, of 
which it was ordered under s. 545 of the 
Cr. P. O. that Rs. 100 should be paid to 
Gangadhar “for defraying the expenses 
incurred by him in the prosecution of the 
case’, Each of them was also ordered under 
s. 046-4 of the Or. P. O. to pay Gangadhar 
Rs. 6, the amount of the Court-fees paid by 
him, 

In the two plaints it was stated that the 
plaintiff suffered a loss of Rs. 200 in pro- 
secuting his complaint in the Criminal] 
Court against Bhangi Sao and of Rs. 100 
in the case of Bansinath Sao, and damages 
of that amount were claimed against them. 
In the first Court it was held that asuit to 
recover ‘damagesfor the costs incurred in 
the criminal case could not be maintained 
in a Civil Court, and the Pleader for the 
plaintiff admitted in the lower Appellate 
Coust that that was correct. The decision 
and the admission of ita correctness are 
based on the judgment of Ismay, J, O., in 
Doma Teliv. Jagannath (1). 

That” judgment is perhaps stated widely 
enough to cover the proposition that has 
been accepted in this case as correct, but 
“the facis of the case and the whole of the 
reasoning show beyond doubt that it Jays 
down no more than this, that a Court can- 
not grant costs which another Court had 
the power to grant but refused or omitted 
io grant.: In respect of the expenses 
incurred in a prosecution, that would cover 
only those mentioned in s. 546-A of the 
Cr. F: C,; that it cannot cover those nfen- 
tioned ins, 545 is put beyond all doubt by 
the words of s. 546p which would otherwisg 
Le meaningless. The appeals in the lower 
Appellate Court and in this Court did sot 
a aoe this part of theclaim ; the amount 
claimed ‚in each case was reduced, but the 
less’ amount covers damages ef every kind, 

(2) 15 C. P, L. R, 190, 
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The 1est of the claim in each case was 
for moretary compensation for loss caused 
by the wrongful acis of the defendant. 
From Bhangi Sao the amount originally 
claimed on this account was Rese &00 and 
from his father Rs. 400.. In appeal to the 
Court of the District Judge the . whole 
amount claimed from the son was reduced 
to Rs. 5U0 and that claimed from the father 
to Rs. 400. The amounts claimed in this 
Céurt are the same, Re. £00 and Rs. 400. 
In respect of the claim fordamages other 
than the costs of the criminal proceedings 
the learned Additional District Judge has. 
held that what either defendant eaid or 
did to the plaintiffe did not amount to an 
assault nor to defamation, and, therefore, 
the plaintiff is not entitled to any damages. 

I am unable to agree in either finding as 
to the nature of the defendants’ acts, but the 
malter is entirely irrelevant. The acts 
outside the definitions of assault and de- 
famation for which damages are payable are 
many more than those coming within them. 
Tbe rule is perfectly simple, and is stated 
in 8. 73 of the Contract Act, of which the 
gecond part makes the first a compendious 
statement of the law of tortin India. Ifa 
man does any wrongful act of which the 
direct result is loss or injury to another, he 
must make compensation in money if the 
extent of the loss or injury cån be estimated 
In money. The act must be wrongful but it. 
need not come within the definition of any 
offence. a 

In this case what the defendants said 
and did to the plaintiff was beyond doubt 
wrongful. That there was injury caused to 
him by those acts and words, in addition to 
the Icss of the money he had to pay for the 
proeecution of the criminal case, is proved 
by evidence which will be discussed later. 
The criminal proceedings began in July 
1923 and the appeals against the convic- 
tions were dismissed in Atigust 1924 by the 
same learned Judge against whose judg- 
ments the present appeals are filed. 

The length of the proceedings wa? due 
entirely to the defendants who used many 
artifices to profrect them, all futile except 
for that particular purrcee. The case care 
to this Court moje than orce during its 
tiial. The statement in the two plaints is 
that the lees suffered by the plaintiff in 
having to pay the expenses of jhcse proceed-. 
ings was Re. 300, that is to say, tIfat he paid 
out Rs. £00. To this the defendants gave 


, no reply beyond a plea thet Re could not 
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claim his costs from them and a general 
denial of the amount of the damages 
claimed. 4 

The plaintiff appeared asa witnessin both 
cases. In the suit against Bansinath Sao 
he said: “I prosecuted the defendant and 
spent Rs. 2,500; and in cross-examination 
he said: “I alone spent R3 50J in pro- 
secuting this defendant. I have not claim: 
ed inthe suit Rs. 500 which L incurred in 
prosecnting the defendant. Ihave claimed 
Rs. 100. I don’t want to state that I have 
given up my claim forthe remaining amount 
of Rs. 409 incurred in prosecuting the de- 
fendant." Io the suit against Bhangi Sao he 
said: “I apent Rs. 1,200 r Rs. 1 300 in pro- 
secuting Bhangi Sao.and Bansinath butin 
prosecuting Bansinath alone [might have 
spent Rs. 600. Iclaim R3. 200 for costs of 
prosecution." In cross-examination he said 
he claimed as much as he could convenient- 
ly claim atthe time, as he then had not 
enough money to pay the Court-fees for 
any more. 

In Bhangi Sao’s case Bisalnath (P. W. 
No: 6) said: “ The plaintiff also spent a 
good deal in prosecution and in proving that 
he was innocent. He might have spent 
Rs. 1,5u0 in the Criminal Court But I say 
that Rs. 1,500 is the loss to reputation alone. 
The total expaases in all the three criminal 
cases ight have been Rs, 3,500." In 
Bansinath’s case Narayan Prasad (P. W. No. 
2) said “ I wasalsoa witness in the criminal 
case. Plaintiff might have spent Rs. 1,000 
in prosecuting the defendant.” 

There was then practically no cross-ex- 
amination in either case on the amount ex- 
pended, and neither defendant went into 
the witness-box. The course of the case,-as 
shown by the copies of parts of the pro- 
ceedings also indicates that they Were very 
costly. I have, therefore, no hesitation in 
finding that the plaintiff spent a great deal 
more than Rs. 300 in prosecuting Bhangi 
Sao ania great deal more than Rs. 200 
in pmsecufing Bansinath Sao, and his 
claim to be reimbursed Rs. 200 by the 
former and Rs. 100 by the latter on this 
account is established. 

There remains his claim in respect of the 
mental distress and the discomfort and 
trouble caused tehim by his degradation in 
the eyes of his fellows and also by having 
to prosecute the criminal case, Thedamag- 
es claimed for that are now Rs. 300 from 
each of the defandants? The plaintiff is a 
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ment servagt {a cferk in a*Tabsil Office) 
and his salary at that time was Rs 354 
month Both plainttff and defendants are 
Brahmins, and the sub-divisions of that 
caste to whith they belong are both among 
the ten thatare regarded as of the second 
class, the first comprising only three. The 
trouble and discomfort. arising ont of the 
criminal prosecution, apart from the actual 
expenss, must have been considerable. In 
respect of the other siffferings of the plaint- 
iff the evidence is as follows:— 

Gangadhar himself as a witnessin Bhangi 
Sao's case (P. W. No. 1) said: “By the 
word nanga sala [am put to great mental 
worry and all my castemen and friends 
began to look down upon me.... .. I am not 
outcasted. But I was not invited in social 
occasions after the abuses were given. Now 
again Iam invited. Those persons though: 
that I was rightly abused and so thev 
stopped their social relations with me. But 
owing to the decision of the Criminal 
Courts I am considered innocent. So they 
do not shun me now.” 

As a witness in the case against Bansi- 
nath Sao Gangadhar (P. W. No. 6) said 
“ By this abuse my friends talk ill of me. 
I suffered mental worry. My castemen 
began to think that my wife was of bad 
conduct. I did not enjoy the reputation 
which I did before. Even my father-in 
law did not take my wife..... I cannot esti 
mate what is actually the compensation for 
dishonour but I think it may be Rs 1,090 
or Rs. 2,000...... I lost reputation by abuses 
and also by the assault on my wife 
Kanhaiyalal, Dindayal and other castemen 


say that I mustturn out a wife who ismot o 


chaste. These are men of my caste 
Bhawani Singh is also a leading man of® 
my caste. My brother Ohandulal also told 
me to turn out my wife if she was of bad 
character. The defendant published this 
fact at Raipur and many persons from 
Raipur came to me and asked me to turn 
out my wife. Parasram and Bhulan were 
the persons before whom the defendant 
went and said that my wife was not cRaste. 
They are alive...... My castemen do not say - 
that I should get the cage proved in a Court 
&f Law. I do not know what the caste 

eople say about the truth of the rat 
Bat as I am innocgnt I think that I sMall 
not beoutcasted. I have not attempted to 
know whethey my castemen want tò obfect 
to my being in my caste.” 


malguzar of some’*substance and a Govern-e In Bhangi Saos case Hemnath Sao 
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(P. W. No. 4) a Brahmin and a distant 
~~ gelation of tke defendants said: ° "Owing to 
the abuses, the plaintiffs reputation has 
suffered. People began to talkill of the 
plaintiĝ’s wife. Plaintifi's relatives began 
® to look down upon the plaintiff...... I stopped 
all social conneetions with the plaintiff for 
about ten months. I did not, seni the 
plaintiffs niece to*the plaintiff's house, 
The plaintiff's niece is married tu a per-on 
of my family. She was called but 1 refused. 
I did nct send her to here futher even, 
because her father lived joint with the 
plaintiff...l-did not go tothe house of the 
plaintiff in Jeth last when his nephew was 
married. But I joined the marriage party 
for the other party. I did not see Gangadar 
there.» Marriage was performed at Girhola. 
T stayed for one nignt and | cannot say 
what men came from Kirwai. Now f have 
begun tg have social counections with the 
plaiwiff because after ingtuiry 1 found that 
the plaintiff was nut guilty.” l 
As a witness in the other case (Pi W. 
No, 4) Hemnath Sao taid: “ Gangadhar 
is lowered in the estimation of the castemen 
because of the abuses and beatings made 
by the defendant..... The plaintiff is lower- 
ed in estimation because of the quarrels 
and abivses, (Now gaye). He is lowered 
only because le was called ‘nanga ala’ 
alone ; and be was also called ‘budmash’, 
There was no panclayct. Tere was some 
-e]auge in our relatione because he was 
calet by bad werda, but now | find that 
the plaintiff was vet at fault so I treat 
him well. Wekvrow thatthe plaintiff is 
not at fault since aout four months.” 
Chandulal (P. W. No. 5) ancther Brahmin 
e malguzar said in Bhang? Sao's case: 
e‘ Gangadhar is a high class Brahmin. He 
has great respect. Owing to the abuses 
his reputaticn hss suffered much. The 
castemen hegan tc look down uran him. He 
has malguzari of three villages and cultiva- 
tion in other three villages. The loss to 
his reputation might have been of about 
Rs 1,000..... If the allegations of the defend- 
ant were true I would have Icoked down 
“upon the plaintiff. But I find the plaintiff 
is net guilty and so I do not think the 


piaintiff in the sum@way. Icame to knowe No. 5) a Brahmin sthekedar said: 


of tle innocence of the plaintiff by the 
jitlemert of the Criminal Court.” e 
fn the othercese thie whtnees (P. W. No. 3) 
raid: "© Gangedhar is lowered iu estimation 
of the people by the fact of bêing abused, 
Plaintiff hes some villages and lands, The 
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damage done to the, plaintiff's reputation 
might be abort Rs. 1,090...... Plaintif is 
lowered in, my estimation since 15 months 
when I heard about the abuses in Dhamtari 
from people. Plaintiff is lowerede because 
he was called ‘nanga sala, and because his 
wife was also assaulted. But his damage 
of Rs. 1,000 is due to his being called 
‘nanga sala’ alone. The words ‘nanga 
sala ‘alone affect the plaintiff's reputation. 
These facts are not brought before my 
Samaj. They may be brought before the 
Samaj afterwards...... The reputation was 
damaged when thè words ‘ nanga sala ' were 
stated.” 

Bisalnath (P. We No. 6) still another 
Brahmin malguzar said in Bhangi Baos 
caso: “ We heard of the quarrel betweer 
the partiesand in that case the defendant 
was fined. Gangadhir lost his reputation. 
The los3 to the plaintiff's reputation is 
assessed by me according to the status of 
the plaintiff. The plaintif hasa gieater 
status than I have. My loss to reputation 
under snuh cirsumstances would have been 
Rs. 1,500. Plaintiff's loes might be moye 
than that. I have a village share worth 
Rs. 25,000. Plaintiff's villages might be 
worth one lakh of rupees...[ was not present 
when the plaintiff was abused and insulted. 
| considered and found that the plaintiff 
lost his reputation. J formed my opinion 
from the judgment of the Criminal Court. 
The plaintiff is abused because his wife 
wis aisaulled, because the plaintiff was 
‘nanga sala’, and also because the plaintiff 
was threatened to be beaten. All these 
damaged the plaintiff's reputation. The 
saying of nanga sala alone caused the 
damage to reputation to the extent of 
Rs. 1,500. The plaintiff also spent a good 
deal in prosecution and in proving that he 
was innocent. He might have spent Ra. 1,500 
into the Criminal Court. But I say that 
Rs 1,500 is the loss to reput&tion alone.” 

Two other witnesses were examined only 
in Bansinath Sao's case. Narayan Prasad 
(P. W. No. 2) another clerk in the T&hsil 
Office said: “lam of the plaintiff's caste. 
The caste people’have now a low opinion of 
the plaintiff.” Lachhman Prasad (P. Be 
té e 
casteinen asked the plaintiff, io turn out his 
wife. Because the castemen told the plaint- 
iff to turn out his wife 1 thjnk-that the 
plaintiff was defamed. ° 

There is no rebuttal ofeany of this 
gvidence. The defendants preferred putt- 
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ing forward the totally untrue story that, 


the plaintiff had foully reviled them, not 
they the plaintiff, and neither of them 
entered the witness-box to support his case. 
The evidence here quoted is amply suffici- 
ent to establish that the monetary equiva- 
lent of the damage caused to the plaintiff 
by the words of the defendants is consider- 
ably in excess of Rs. 600, apart from his 
actual expenditure over the criminal pro- 
ceedings, and apart also from the distress 
caused by the imputation of unchastity 
made against his wife. It appears that she 
herself is euing for damages in that con- 
nection, and it seems advisable to say that 
no damages are awarded to Gangadhar on 
that account, but that, even if they were, 
her claim would not bs affected; his 
distress over having his wife defamed is an 
entirely different matter from hers at being 
defamed herself. : 

The decrees of the lower Appellate Court 
will be sat aside, ani in their places 
decrees will issue ordering the payment to 
the plaintif of Rs. 50) by Bhangi Sao and 
of Rs. 400 by Bansinath Sao. Oa both 
sums interest will be paid at nine per cent. 
per annum from the Ist of Dacember 1923 
till the date of payment. In each case the 
defendant will pay the whole of the costs 
in all three OSurts iacluding a Pleader's 
fee of fifty rupees for this Oourt. 

Z, K. Decrees modified. 


RANGOON HIGH COURT.. 
Civit MISORLLANEOuS APPHAL No. 135, 
oF 1925. 
September 16, 1925. e 
Present: —Mr. Justices Haald and 
Mr. Justice Chari. s 
MG, PO NYU N—AppauLant 
Versus 
“MA SAW TIN—Raspovpavr, 

r Civil Procedure Code (Act V of 1903), s. 54,0. XX, 
r. 18 (1)—Partuion—Padly holding —Proc2dure 

Saction 54 of tha O. PO tosvaich r 18 (1) of O. 
XX of the Code refers back, applies only in the case 
of estates assessed to revenue in one lu.np sum for 
the whole estate, and not to estgtes,eliks the ordinary 
paddy land holding in Burma, which are assessed at 
acre rates. 

Mr. Hay, for the Appellant. 

JUDGMENT.—Appellant had two 
wives of whon) respondent was one. Re- 
spondent sued him fof divorce and parti- 


tion of property iuder Burmese Buddhigte 


Law, and obtained a decree which was con- 
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firmed by this’ Court on #ppgal*. That 
decree is under appeal to His Majesty in 
Council and conditional orders for stay of 
execution by partition have been passed by 
this Court. 

Before those orders were passed respond- 
ent had applied for execution by partition 
of the property. The Executing Court 
directed that the decree be sent to the 
Collector to have partition made under s. 54, 
O. P. O, with regard to two holdings of 
paddy land. 

Appellant appeals against the order for 
partition by the Collector on the ground 
that such partition was not directed in the 
decres in accordance with the provisions of 
O. XX, r. 18(1). l i 

The Courts order for partition by the 
Collector was, in our opinion, clearly mis- 
taken. In our view s. 54 of the Code, to 
which O. XX, r. ls, (1) refers back, was 
meant to~be applied only in the case of 
estates assessed to revenue in one lump 
sum for the whole estate, and not tu estates, 
like the ordinary paddy-land holding in 
Burma, which are assessed at acre rates. 
We agree with the dictum of a late learned 
Chief Judge of the Chief Court in the case 
of Maung Po Win v. Ma Tin (1), where he 
said: “Section 54 of the O. P. C. only 
applies............ where land held jointly but 
assessed to Government revenue asa whole 
is to be divided up into two or more plots or 
portions between the sharers, to be helt b 
them thenceforth separately, in which case 
the plots or portions are thereafter separate- 
ly assessed,” ~ 

In these circumstances, we set astde the 
lower Oourt’s order for the decree to be sent 
to the Collector for partition. 


Asthe appeal has been heard ex parte,” 


costs on the undefended scale are allowed, 
Advocate’s fee to betwo gold mohurs. 
Z, K. a Order set aside. 
(1) 36 Ind. Oas. 335; 8 L. B. R. 338; 10 Bur. L T 
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. BOMBAY HIGA COURT.- 
LETTERS PATEN? Apreat No. 15 oF 1921, 
September 29, 1926. 

* Present:—Mr. Justize Fawcett and 
N Mr. Justice Madgavkar. 
ALAMKHAN MAHOMEDKHAN ana? 

OrHEas —PLAINTIFFS—APPBRLLANTS 








6 VETSUS s . . 
BANEMIYA RASUL—Dgrenpant— 
RESPONDENT. 


Malicious | prosecutton—Necessary ingredients — 


+ 
* 


4Q 


False complaint andsubsrratio®&—Malice, and want of 


wg jisient and reasonable cuse. 


Ina suit for compsnsitiona for mglicious prosecu- 
tion in ordar to sucosad tha plaiatit must prove (1) 
that be was innoccut anl thit his innocancs was 
conclusively made out; (2) that there as no reason- 
able or probablo cause for ths prosecution and (3) 
that the proczelings were instituted with a malicious 
spirit and got in furtherance of justice. {p 10, cul 
2.) — ° 5 


Baboo Gunnesh Dutt Singh v Mugneeram Chowdry, 
118. L. R. 321; 17 W R 283, 2 Suth P.O. J. 9147, 3 
Sar. P. 0O. J.179(P. O) Peston Muncherj: Hony Y. 

ueen Insurance Co., 25 B 232, 2 Bom. L R 939,4 

W. N. 781 (P. O), and Abrath v North Eastern Ry. 


Co., (1883) 11 Q. B D. 440, followed. 


The fact that the allegations in the complaint as to 
the mtention and motive of the plaintiff were false to 
the knowledge of ths complainant and that he supported 
his complaint by false evidence has an important baar- 
ing on the question of malice and want of probable 
and reasenable cause. [p. 41, col. 1] 

Letters Patent Appeal against the judgment 
of Sir Macleod, O. J., summarily dia- 
missing Second Appeal No. 819 of 1923, 
against the decision of the District Judge, 
Ahmednagar, in Appeal No. 32 of 1922, 
reversing, adecree of the Subordinate 
Judge at Sangamner, in Oivil Suit No. 599 
of 1920. 

Mr. G. N. Thakor, (with him Mr. H. B. 
Gumaste), for the Appellants. 

Mr. J. G. Rele, for the Raspondent. 


JUDGMENT. 

Madgavkar, J.—The question in this 
appeal 18 whether the plaintitfs-appellants 
are entitled to damages from the defend- 
ant-raspoodent for malicious prosecution. 
Thé@ appellants succeeded in the Trial Oourt 
but failed in firat appeal, 

The parties are Muhammadans of Sangam- 
ner, a town divided into several quarters. 
«I'he appellants are the Panghas for the 
‘quarter called Naikwadpura and they are 
im management of the burial ground ap- 
pertaining to the Municipality, to which 
they had, at the expenseof the Muhammad- 
ans of that quarter, made an embankment 
costing Rs. 3,000, THis they sought to 
realise by contributions from the Muham- 
malansof that quarter and had passed a 
rgsolution, which, however, is not in writing 
tó thapetfect. The respondent isa retired 
Polica Prosscutorand had ozcupied a house 
oubside that quarter bat has lately pur- 
ehfseda house which is just withio the 
quarter. Oa Octobar 19, 1918, the Se, 
entyanfant died He brought it for buria 
to the appellants’ ground but was informed 
that lke cd#uld not bury it withont payment 
of R3 25 as contribution towards the em- 
bankment. He declined to maks any psy- 
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ment whatsosvpr. The quarrel lasted for 
about five hours during which period the 
child lay uħburied. Ultimately, the father 
had recourss to Magistrates and Police. The 
appellants afterwards waived the amount 
and were willing to be edntent with any 
contribution, however nominal, on the re- 
spondent’s part This, too, the respondent 
declined to pay. Happily, a relative of his 
paid to the Panches Re. 1-4-0 and the child 
was buried Fifteen days afterwards, the 


-respondent lodged a’complaint underass. 147, 


297 and 384, Indian Penal Code, againgt 
the appellants, which ultimately resulted 
in theiracquittal. Hence this suit. 

The Trial Court was ofopinion that the 
appellants had proved the three ingredients 
which were necessary to succeed. In Baboo 
Gunnesh Dutt Singh v. Mugneeram Chowdry 
(1) and Pestonji Muncherji Mody v Queen — 
Insurance Co ,(2) it was laid down by their 
Lordships of the Privy Council, as in the 
casa of Abrath v. North Eastern Ry. Co., (3) 
upheld by the House of Lords in appeal 
Abrath v, North Eastern Ry., Co. (4) that 
in such cases the plaintiff, to succeed, hds 
to prove, first, that he was innocent and 
that his innocence was conclusively made 
out; secondly, that there was no reasonable 
or probable cause for the prosecution; and, 
lastly, that the proceedings were instituted 
with a malicious spirit and not in further- 
ance of justice. The District Oourt held 
that the appellants had no legal right to 
obstruct the burial; secondly, that technic- 
ally at least, the respondent had reasonable 
and probable grounds for bringing the com- | 
plaint under these sections; but thirdly, 
that malice has not Been proved. It, there- 
fore; dismissed the suit. 

There is divergence between the two 
Courts as tò the facts. It is clear, in our 
opinion, that on October 19, both sides 
bona fide believed in the right they sought 
to assert. The appellants thought that they 
had a right to levy the contribution, and 
the respondent thought that he had a right 
to bury without paying it. The question 
in the present appeal, however, is as tothe 
bona files of the respondent not on October 
19, but fifteen days later when he instituted 


tistargued that he felt the 
(1) ILB. L R. 331; 17 W. R. 28% 2 Suth. P. Œ J. 
547, 3 Sar. P. O. J. 179 (P.O). 
(2) 25 B. 232, 2 Bom, L. R. 939; 4.0. W. N. 781 


(P.O). 
(3) (1893) 11 Q. B. D. 440, 


(4) (1886) 11 A. O. 247, 55 L., JQ. B. 257; 55 L. T. 
63; 50 J. P, 659. aii a 
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indignity of his child's eorpse lying unburi- 
ed for five hours and considéred, perhips 
rightly, that the appellants had sno right 
to delay the burial. That, however, is not, 
I think, decisive. A discreet man like him, 
after fifteen days’ reflection, lodged aprosecu- 
tion under these three charges which in- 
volved motives onthe part of the appel- 
lants quite other than the desire to 
levy contribution. That is the substan- 
tial question to which the lower Court 
has not addressed itself with the necessary 
detail, Whatever doubt there might have 
beén on this point, it is we” think, set at rest 
by the fact that not’only did the respondent 
lodge his complaint after some days but 


that in the course of the prosecution he | 


` gave evidence himself and called witnesses 
to show that the appellants had kicked his 
child's corpse, had abused it and they 
threatened tothrow it into the river. Both 
the Magistrates who heard this evidence, 
as wellas the learned Subordinate Judge 
held it to be false. 
concile this evidence and the subornation 
with good faith on the part of the respond- 
ent. Similarly, he has supported his case 
in the Civil Court by bringing doubtful 
evidence in regard to the previous burials 
of his mother and other relatives in this 
burial ground.e Plaintiff No. 1 is. as a matter 
of fact, related tohim and we cannot, there- 
fore, believe thatthe plaintiffs were actua!- 
ed by any other motive except the desire 
to raise the contribution. Particularly, be- 
ing himselfa Police Prosecutor, itis difficult 
to believe that the respondent could have 
thongot that the Panchas were unlawfully 
assembled within the meaning of s. 147 or 
that they were attempting extortion within 
the meaning of s. 385 or that they desiret to 
offend his religious susceptibilities within 
the meaning of 3s. 297. Yet the respond- 
ent lodged his.complaint under -these ssc- 
tions and gotup false evidence in support 
of it., Thesa facts, we think, show not 
merely that hs hid not suffizient and 
reasonable cause but that he was aztuated 
by malics. Ifso, the appellants are entitled 
to succeed, 


As for the amount of dimages, the Trial 
Ooyrt has allowed the amount actually spent 
by the appellant io defending themselves 
against the prosecution. That amount is, in 
our opinidn, reasonabla. 


We allow the appeat, set aside the decree 
of the lower Appellate Court and restore the 
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decree of the Tyial Court with costs throu gh- 
out on the réspondent. ye ; 
Fawcett, J.—I wish only toadd that 
the District Judge has, I think, committed 
an error of daw justifying our interference 
in second appeal, for he has treated the 
issue as to reasonable and probable cause 
and malige merely on the basis. of the 
plaintiffs having no legal right’ to ob- 
struct the burial as they did. The ques- 
tion of reasonable, and probable cause 
depends wpom the plaintiff having a 
"reasonable bona fide belief in the exist- 
ence of such facts as would justify a 
prosecution: Hicks v. Faulkner (5); and these 
facts necessarily cover the intention or 
knowledge, which are necessary ingredients 
of any of the offences charged. It may, for 
instance, have been true that the plaintiffs 
had no right to require the money to be 
paid'before allowing the infant to be buried, 
But it does not follow that they did so 
dishonestly ; again, they may have caused 
some humiliation in not allowing the 
corpse to be buried at once, but it does not 
follow that they had the intention of wound- 
ing the feelings ofthe defendant or the 
knowledge taat his feelings were likely to 
be wounded so as to bring the case within 
The facts found by both the lower 
Courts go against any such intention al- 
though, no doubt, the District Judge finds 
that the demand for money, in his view, 
was technically dishonest. But the real 
intention clearly was not inthe ordinary 
s2nse a dishonest one, nor one to cause the 
insult to the defendant's religious feelings, 
which he alleges in his complaint “and 
the District Judge by excludifig con- 
sideration of* this particular portion of 
the facts, namely, the motives which could 
properly be attributed to the plaintiffs 
has omitted to consider what is really the 
most material question in this case. Again 
thea fact of the defendant making false 
allegations and giving false evidence in 
support of them, is a most material cir- 
cumstance, which has not been taken into 
consideration by the District Judge. 
“I, therefore, agree with the order prbposed 
by my learned brother. : 
e KL, e Appeal allowed 
(5) (1888) 8 Q B. D. 167 at p. 173; 51 L. J. Q. B. $68, 
39 W. R. 545, 
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CALCUTTA HIGH COURT. 
Civ’ Ruus No. 1284 or 1923. 
March 11,+192t: 
Present :—Mr, Justice Mukerji, 
SASI BHUSAN ROY CHOUSBHORY— 
PustnriFs—PsTITIONER 
. * versus 
Srimati‘KHIRODA, SUNDARI SUT AND 
oTHERS-—-Pro forma DEFENvANTS—OPPosITS 
. PARTIES. 

Bengil Tenancy Act (VIId of 1895),8 149-A—Suit 
for rent—Omission to state in plainte that plaintiff is 
entitled to sue for share of rent, effect of 

Ths mere omission to stats specifically in a plaint 
in a suit for rent that the plaintiff is entitled to sus 
for his share of the rent will not taxe the suit out of 
the purview ®f s 148-A ofthe Bəngal Tenancy Act, 
‘if, as a matter of fact, the ccntrary has not been proved 
in the cage. 'p 43, col 2 | 

NandeLaly Kula Chanl, 8 Ind. Cas 59, 15 0. W. 
N. 320, Brotmorand Nath Deb Surcar v, Hem Chandra 
Mitra, 23 Ind. Oas. 9S1; 18 C. W N 1016 and Profulla 
Chandra Ghose y Baburam ondal, 65 Ind. Qas. 1; 34 
O, L J 432, followed 

Ra: Baikuntha Nath Sen Bahadur v. Ramapati 
PRT 45 Ind. Oas. 767; 27 O. L.J. 101, disting- 
uished. 


Rule against an order of the Officiating 
Sub-Judge, Tipperah, dated the 22nd Sep- 
tember 1923, in RentAppealNo 299 of 1923, 
affirming that of the Munsif, First Court, 
Nabinagar, in Rent Suit No, 1125 of 1922, 
dated the 2lst May 1923. 

Babu Upendra Coomar Roy, for the Peti- 
tioner. 

Bibu Gopal Chandra Das, for the Oppo- 
site Parties. 


JUDGMENT. —This Rule has been 
issued to show cause why the decree ofthe 
Subordinate Judge should not be get aside 
and thate ofthe Munsif modified or such 

ther or further orders passed as to this 
Jourt may seem fit. , 

lhe suit was one in which plaintiff 
claimed a decree for rent against the 
tenants, defendants Nos. 1 and 4, alleging 
that he had a 4-annas, and the defendaats 
Nos. 3 aud 4 an 8 anna$ and the defendant 
No. 5a 4annas nishkar maliki right in 
cartain properties; that under the said 
nishkar, the defendants Noa. Land 2 held 
plots Nes. 232, 103) and 1013 anl a por. 
tion of plots Nos. 231, and 232, ata yearly 
rental of R3 12-116 payable to the 
16 atna m ilike; that the rents for the years 
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tain whether the rents dus, to his cə- 
siarer3 had been paid or not as the latter 
would neither give him the information 
nor join with him as plaintiffseand he 
stated that the said co-sharers were at 
liberty to get themselves transferred to the 
category of plaintifis if they so desired, in 
which case, he prayed that a decree for 
the entire rent might bs passed. 

It was stated in the plaint that the Jote 
as it wasoriginally held by the grandfather 
-of the defendants Nos. 1 and 2 consisted 
of plots Nos. 2320219, 1913, 1045, 1089, 408, 
231, 282 and 16419, that portons of the 
said Jote were gragually sliced off and 
passed on to different persons who were 
recognised as tenants by the different land- 
lords in this way: that is to say, plots Nos. 
249 and 1045 and apart of plots Nos. 281 
and 282 went to Prokas Sut, another part 
of plots Nos. 281 and 282 to Binandi Sut, 
plot No. 1649 to Udai Sut, and so plots 
Nos. 232, 1039 and 1013 and a portion of 
plots Nos. 281 and 282 came to be held by 
the defendants Nos. 1 and 2. ° 

The tenant-defendants did not contest 
the suit. The pro forma defendants, by two 
separate written statements, contested the 
plaintiff's right to geta decree for rent 
alleging in substance (and here I set out 
only so much of those statements as are at 
variance with the pleadings inthe plaint) 
that the allegation as to enquiries having 
been made by the plaintiff and the said 
defendants having refused to give him in- 
formation as to the rent due was totally 
false; and further that the lands of the 
jote in suit were no § in possession of the 
tenant defendants; that one Sarajuddi had 
been’long in possession of plot No. 108J 
having got bimself recognised in the sherista 
of the defendants Nos. 3 and 4; that some 
lands of plots Nos. 231 and 282 had been 
sold with the knowledge and consent of 
the plaintiff to one Gopi Charan Sut and 
the plaintiff had recognised the transfer; 
that the remaining lands of the jote had 
been purchased by the plaintiff's officer 
Govinda Chandra Singh in the name of 
his wife; that the defendant No. 2 was the 
tenant in respect ef plots Nos, 232 and 1013 
and the remaining lands of plots Nos 281 


1326 to 1328 and the Assar kist of 132). and 282 and the rent, theretor, was due 


were*gue, of which the o shure 
was Rs, 13-7-6 being the amount of 
rent’ tegether with cesses and gdamages. 
The plaintiff allegad that inspite of his 
endeavour he had not been able to ascer- 


from him to the defendants Nos, 8 to 5, but 
not to the plaintiff; thatthe said deféndant 
hid abandoned the portjon he was folding; 
that defendant No, 1 had no connection 
withe the jote in question; and that the suit 
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was a collusive and fraudulent one institut- 
ed with the object of gətting.a rent decree, 
under cover of which the remaining 
lands of the jote might be purchased by 
the plaiatiffs officer Govinda Ohaadra 
Singh. 

The, learned Munsif gave the plaintif a 
decree forthe amount claimed against the 
defendants Nos. 1 and 2 but declared that 
it should be treated as a money dec-ee. 
On appeal by the plaintiff the learned Sub- 
ordinate Judge held that no appeal lay as 
under the provisions of s. 153; cl. (b) of 
the Bengal Tenancy Aet, the Muasil’s 
decree was final. 


The plaintif has obtained the present 
Rule and his contention is twe-fold. It is 
contended that an appeal lay from the 
Munsif’s decision as the case came within 
the proviso to the section; it is further 
coutended that the suit in question was 
instituted in accordance with the provi-ions 
ot s. 143 A of the Bengal Tenancy Act and, 
therefore, the Munsif had no jurisdiction 
to refuse to pass a rent-decree. 


“As tothe first contention Iam clearly 
of opinion that in the pleadings of the 
parties n> question relating to title to 
land or to any interest in land as between 
parties having conflicting claims tnereto 
was raised thtrein, far less was any euch 
question decided in the decree passed by 
the learned Munsif. It was a simple deciee 
for money due as rent as claimed with 
a declaration that-the decree was to be 
treated as a money decree. The learned 
Subordinate Judge, therefore, was, in my 
opinion, right in holding that no appeal lay 
to him. 

As to the second contention, the suit as 
framed was no doubt a suit in accordance 
with the provisions of s. 148-A of tre Ten- 
ancy Act as it is in force in Eastern Bengal 
aud the cases of Nanda Lal v' KaldChand (1), 
Brohmonand Nath Dob Sircar v. Hem Chan- 
dra dlitra (2) and Profulla Chandra Ghose 
v. Baburam Mondal (3) fully support the 
plaintiff's contention. The distinguishing 
features of the ca-e of Hat Baikuntha Nuth 
Sen Bahadur v. Rumapati Chatterjee (4) do 
not appear in the present guit. ‘Ihe oppo- 
site party, however, contends that as there 
wgs no allegdtion in the plaint that the 


(1) 8 Ing. Cas. 50, 15 O W., X 6&2). 
ra 23 Ind. Cas, 981; 18 O0. W. N. 1018. 
(3) 65 Ind, Cam 1; 310. L. J. 462. 

(4) 45 Ind? Cas, 107; 27 0. L. J. 101. 
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plaintiff was entitled to sue for his olfre 


of the rent,separadtely ande inasmuch as 


the allegation asto the plaiftiff hivitig=" 


made enyquiriés ofthis co-shareis and the 
refusal on their part to supply him with 
the informf&tion has been found to be false 
and also because the lands in suit did not 
represent an entire tenancy the suit fuil-d 
to comply* with the provisions ofthat sec- 
tion. Of these three objections the first tio 
do not appealto me. Itis clear upon the 
written statements ef the defendants Nis. 
.3, dand 5 thaf the collections were separsie 
as they speak of the different sheristas of 
the plaintif, the defendants Nos 3 and 4 
and the defendant No. 5 respectively; ard 
1 am not prepared to hold that mere om: - 
sion to state specifically in the plaint that 
the plaintiffis entitled to sue for hi§sha e 
of the rent willtake the suit out of tle 
purview of the section, if, as a matter of 
fact, the contrary has not been proved in 
the case, Again, as to the allegations as io 
enquiry and refusal, even if they are fals, 
it isnot a matter of much consequence; 
for the same could be remedied by the co- 
sharer landlords disclosing the informaticn 
in the course of the pleadings and tlie 
plaintiff taking advantage of it by amend- 
ing his plaintif necessary. The third ol.- 
jection, however, seems to me fatal totle 
competency of the suit as a suit for rent. 
The learned Munsif had in the present case 
found the following facts: (1) ‘Differext 
parts of the fote as originally formed aie 
now with diferent persons who have &t 
their names substituted in the landlords 
sherista and plaintifi’s officer admitted that 
Binandi and Prokas Sut got thei» names 
registered wifh rerpect tosome paris cf 
ihe jote in the plaintifs sherisia 5 or 6 
years ago; still these parts were included 
in the suit;” (2) “ Evidence shows thet 
of the part of the jole also that is allege | 
at present to stand in the tenant-defendaut,, 
name in the plaintiffs’ sherista Dag No. 
1481 is with one Seraj-ud-din who has gıt 
his name mutated in the sherista of tle 
defendants Nos. 3 and 4 ; (3) “ The plaint- 
ifs officer Gohinda’s wife has punchasedl 
the whule of the land of the jute that 1a 
mained after the tengut defendants’ sal> 


*to o:hers who have got their names regis- 


pred in the sherista of one co-sharer 
landlord or another.” Of these findinggth > 
one numbered (1) above is based on a mis- 
apprehensign for the suit after the amend- 
ment of the plaint did not cover the land; 


44 >. . 
of Binandi and Prokas Sut, The other 


findings referred to above in my judgment. 


estroy the element of entirety of the hold- 
ing and the co-sharer character of the pro 
forma defendants in the tenangy in suit, 
ə Which alone can invest the decree with its 
character asa rent decree. The petitioner 
conténds that the previous ex parte decree 
for rent vould operate as res judicata as 
against the opposite party. In my judg- 
ment it would not. Jf upon no other 
ground, upon the mere fact that «the oppo- 
site party were pro forma defendants and 
that there was no relief claimed against 
them in that suit, and no question as be- 
e tween theglaintiff and the said pro forma 
defendants was decided therein, they are 
not bound by the decision in that suit. It 
has also been found that no summonses 
were served upon the opposite party in 
thatsuit. The decision in the said suit, for 
the -above reasons, had practically no effect 
as against them. The decree in that suit 
1s evidence against the tenant-defendants, 
and very likaly the present decree in so 
far as it is against them has been passed 
on the basis of that decree; for I do not 
find any proper findings in the judgment 
on which the decree against the defendants 
Nos. 1 and 2 can be supported. It has 
been argued that the very fact that the 
learned Munsif has passed a decree goes to 
show that he held that there was a tenancy; 
the answer to that is that the tenant de- 
fendagts not having contested the suit and 
there having been the previous decree 


against them, the Munsif felt bound to pass: 


a decree against them; but that does not 
mean that he found that there was any 
denaney in respect of which the plaintiff 
and the defendants Nos. 2 to5 were co- 
sRarers as landlords. in fact, the facts, 
such as they have been found, establish 
the contrary. The learned Munsif, there- 
fore, in my opinion wag right in refusing 
to grant a rent-decree to the plaintiff, 

The Rule accordingly is discharged with 
costs hearing fee two gold mohurs. 

5. D. Rule discharged. 


MAUNG THA‘LUN V. 8, K. R. 8. S. T, CHETTYAR FIRM, 
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RANGOON HIGH COURT. 
First OiviÉ APP?BAL No. 29 0F 1925. 

e August 31, 1925. ' 
Present: —J ustice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Chari. 
MAUNG THA LUN-—APPELLANT 


versus 
S. K. R.S. 8. T. OHETTYAR Frem— 


RESPONDENTS. 
Riparian owners—Owners of higher and lower lands, 
Sy eed of —Obstruction—~Inmnction, when can be grant- 
ed. 


Every owner of land is entitled to use his land in 
any suitable way so long as such user does not cause 
damage to the lands Bf the adjoiningowner and fo 
long as such usar does not interfere with a similar 
pases his own land by the adjoining owner. [p. 45, 
col 1. 

The natural right of an owner of higher land in 
respect of the drainage of his land only goes to this 
extent, that he is entitled without obstruction to a 
dramage of his water ın undefined channels along the 
lowar lands adjoining his land. After the water leaves 
his land, it is open to the owner of the lower land 
to allow the water to flow in any way that is conveni- 
ent to him so long as the flow of water on the higher 
a in undefined channels is not interfered with. 
íbi 
l jah KANG of land cannot erect a bund on his own 
land which will have the effect of interfering with 
the natural rights of the adjoining owner so as to 
throw the water back on his land. [p. 45, col. 2 ] 

Where an owner of land without wilfulness or negli- 
gence uses his land in the ordinary manner, though 
mischief thereby accrues to his neighbour, he is not 
liable for damages, but if with a view to use the land 
in an unusual manner he brings upoff his land water 


which would not naturally come upon it, he will be. 


liable for damages for the escape of the water into 
the land of his neighbour. [tbid ] 

An injunction can only be granted where damages 
will not afford an adequate remedy. [p. 46, col. 1.) 


Mr. Paw Tun, for the Appellants. 
Mr. Patkar, for the Respondents. 


JUDGMENT.—The suit out of which 
this „appeal arises was instituted by the 
plaintiff against the defendant Chettyar 
Firm for an injunction and the recovery 
of Rs. 2,360 as damages. The plaintiff is 
the owner of lands south of Kyanba waga 
There is also a creek running from sout 
to north and curving towards the west, 
called the Ale Chaung. The defendant be- 
came by purchase the owner of the land 
adjoining the plaintiff's land and extending 
from the point where the Ale Chaung curves 
to the west up to the Kyunba Chaung. 
To protect this "land and other lands of 
which he was the owner, thedefendant in 


- 


his own land made a channel connecting - 


Kyunba Chaung with the Ale Ohaung. In 
the southern extremity of the defendant's 
new channel there was an. old esiled up 
Chaung on Government land., The defend, 


[95 I U. 1926] 


ant connected his artificial channel with 
this Ohaung and by excavating it, connected 
his channel with the Ale Ohaung. The 
plaintiff claims that on accouft of this 
new Chawnel and the erection by the de- 
fendant of a bund on the western side of 
if, a great deal of water was thrown’ on 
the plaintifs land making some 40 and 
odd acres uncultivable and washing away 
the plaintiff's kasin which protected the 
rest of his lands. He, therefore, asks for 
a mandatory injunction ordering the de- 
fendant to re-fill the channel made by him, 
for a perpetual injunction restraining the 
defendant from re digging the said channel 
and for Rs, 2,360 as damages. 

The learned Additional District Judge 
in a well-considered judgment refused ihe 
injunctions prayed for and has given a 
decree for Rs. 650 as damages, Rs. 600 as 
costs for erecting a suitable bund on the 
plaintiff's own land and Rs. 50 for filling in 
ine eye which had formed in the plaintiff's 
and. 

The plaintif now appeals and urges 
before this Court that the learned Addi- 
tional District Judge ought to have granted 
the injunctions prayed for anu that the 
damages awarded are inadequate. 

There is no question of easement involv- 
ed and the only question for consideration 
inthe naturdl rights of the parties. The 
plaintiffs natural right in respect of the 
drainage of his land only goes to this 
extent, that he is entitled without obstruc- 
tion to a drainage of his water in undefined 
channels along the defendant's lands. This 
right has not in any way been infringed, 
because after the water leaves the plaintifi’s 
own land it does not matter to him how 
it is allowed to flow into the Chaungs. 
It ia open to the defendant tq allow the 
water to flow in any way that is convenient 
to him so long asthe flow of wateron the 
plaintiff's owg land in undefined channels 
ig not interfered with. Every owner of 
land is entitled to use the land in any 
suitable way so long as such user does not 
cause damage to the lands of the adjoining 
owner and so long as such user does not 
inian To with a similar user of his own 
an 


by thé adjoining owner. Itis perfect- 


ly clear from the evidence and the pro- 
céedings before the Revenue Officers that 
the new channel cut by the Chettyar Firm 
was a boon not only to himself but also to 
the other owners of land on the western, 
pide of the nety channel, All that the 
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Chettyar did was to collect the water frum 
the Kyunbg Ghaufig which used to flow 
over his own and other people’ lands ¢nd== 
divert if into’ a recognised channel on 
his own land. This could not possibly 
affect the pfaintiff and the only point for 
consideration is whether the cutting of this 
channel was a use by the Chettyar Firm of 
his own land in such a manner as damnifies 
the plaintiff and gives him a cause of action 
against the defendant. : 

It is clearly settled that an owner of land 
cannot eréct & bund on his own land which 
will have the effect of interfering with the 
natural rights of the adjoining owner so 
as to throw the water back on his land. 
Sankarappa Nwicker v. Pari Naicker (L). 
In the case before us the defendant has 
cut a channel in his own land, but this act 
may also have the effect of throwing water 
on the plaintifs land. 

Every owner of land is entitled to pio- 
tect his own interests. ‘ The true princiy le 
is that where the owner of land, without 
wilfulness or negligence, uses his land in 
the ordinary manner, though mischief 
thereby accrues to his neighbour, he is not 
liable for damages, but if with a view to 
use the land in an unusual manner he 
brings upon his land water which would 
not naturally come upon it, he will be liable 
for damages for the escape of the water 
into the land of his neighbour.” Kenaram 
Akhult v. Sristidhar Chatterjee (2). “1 
have always understood that everybody has 
a right on his own land to do anything 
with regard to the diversion of water, or 
the storage of water, or with regard to the 
usage of water, in any way he echooses, 
provided that, when he ceases dealing with, 
it on his own land, when he has made sucho 
use of it as he is minded to make, he is net 
to allow or cause that water to go upon his 
neighbour's land so as to affect that neigh- 
bour’s land in some other way than the 
way in which it had been affected before.” 
Per James, L. J., in West Cumberland Iron 
& Steel Co. v. Kenyon (3). Applying these 
principles, has the action of the defendant 
affected the plaintiff's land in some way 
other than the way in which it had been 
affected before? It gtands to reason that 
when & channel is cut adjoining the platnt- 


jff's land there is always the likelihood of 

(1) 21 Ind. (as. 62; 38 M. 149; (1913) M. W. W.° 640; 
25 M. L. J. 276. ° ° 

(2) 15 Ind. Cas. 543; 16 O. W. N. 875. : 

(3) (1879) 14 Ob, D. 782 at p. 786; 48 É. J. Ch, 793, 
40 L. T, 708. 
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water flowing into it. Bytag this channel 
is merely a gonhection betweenthe Kyunba 
Chaung aud the Ale Chaungand as these 
Ohaungs adjoin the plaintift’s land it cannot 
possibly be said that it throws gon his land 
any water more than before. Butthe plaint- 
iff may have dams along those Cnaungs 
strong enough to resist the encroachment 
of the water while the bund along the new 
channel which must necessarily bear an 
increased amount of pressure may not be 
strung enough to bear "that pressure. The 
plaintiff, therefore, has a cause of action. 
His claim for an injunction cannot be con- 
sidered for a moment, Ile is entitled to 
"an injunctéon only when damages will be 
an inadequate remedy. The new channel 
is a legitimate user by the defendant of his 
own land and whatever mischief such a 
user causes to the plaintift's land can be 
easily remedied by strengthening his west- 
ern bund which runs along the new channel. 
The learned Judge, theretore, rightly exer- 
cised his discretion in refusing an injunction 
to the plaintiff. 

As regards the damages granted it has 
been made a ground of complaint that it 
was inadequate. Mr. David, who is a 
builder, has been called to give evidence 
on this point. Heis not an expert in these 
matters. He is of opinion that a laterite 
bund is the proper iemedy against the 
encroachment of the water from the newly 
dug channel. A laterite bund will, in a 
senses be better, a stone wall would be 
betfer still. Itis not, however, reasonable 
to expect the defendant to provide tor such 
luxuries. The plaintif has been granted 
Rs. 600 “for the purpose of erecling an 
earthen bund, We agree with the Addi- 
tional District Judge that this is an ade- 
quate compensation to prevent the encroach- 
ment of the water. It has been argued 
that this is not a permanent protection. A 
little precaution before the rains set in, 
in filling up the breaches here and there 
would sufficiently protect the plaintiff. 
The learned District Judge has also given 
Rs. 50 as damages for filling up the bays 
in the flaintift'sland. The damages grant- 
ed by him are, in our opinion, more than 
sufgcient to compensate the plaintiff for 
any damuge that has been caused. 

Ne grounds have been shown for interfer? 
ing with the desision of the learned Addi- 
tional Distyict Judge and we accordingly 
dismiss the appeal with costs. ° 
2, Ky _ Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Execution SECOND Oivit APPEAL No, 74 
oF LYz6 . 
Apıil 1, 1926. 
Present:—Mr. Justice Sulaiman. 
BASAWAN DUBE-—-JUDGMENI-DeBTOR 
—-APPELLANT : 
TETSUS 
Thakurain ANPURNA KUNWAR 
AND ANOTHRR— RRBSPONDENTS. 
Civil Procedure Code (Act V of 1908), 8 47, O. 
XX1, r. 86—Uxecution of decree—Sale—Default of 
payment by auction-purchaser—Re-sale—-Discretion of 


Court —A ppeal, whether hes. a 
Under O. XXI, r. 86 of the O. P. C. the Court 1s 


not bound to order the property to be re-sold on 
default of payment by tke auction purchaser. It has 
a discretion to do s0 or not. 

Where the question arises between the judgment- 
debtor and the auction-purchaser, who is not the 
decree-holder but a stranger, the dispute does not 
fall within the purview of s. 47 of the OC, P. C., and 
no appeal lies from an order passed under r. 86 of O. 
XXi in such a case. 

Sucund appeal against a decree of the 
District Jude, Ghazipur, dated the 20th 
August 1920. 

Mr. 4. P. Pandey, for the Appellant. 

JUDGMENT.—This purports to beh 
second appeal from an original order of the 
Munsif refusing to set aside the sale on 
the ground that the auction-purchaser had 
not deposited the balance of the purchase-, 
money within 15 days, as required by r. 89. 

In my opinion, no second appeal lies at 
all UnderO. XXI, r. 86, the Court was. 
not bound to order the property to be re-sold 
on default of payment. It had a discretion 
to do so ornot. The expression ‘may, if the 
Court thinks fit,” has been substituted in 
place of the old word “shall”. The Court, 
therefore, was perfectly justified in exercis- 
ing its discretion in favour of the auction- 
purchaser when it found that the delay 
was due to the fact that the Civil Court it- 
self was closed. Even if that discretion 
had been wrongly exercised, i my opinion, 
no appeal lay to the lower Appellate Couit, 
asnoappeal frem an order parsed under 
r. 86 is provided for. The judgment-debtor 
had filed his appeal as an appeal under 
s. 47, which,in my @pinion, was not authoris- 
ed. The dispute in this case was between 
the judgment-debtor and the auction-pur- 
chaser, who was not the decree holder but 
a stranger, andthe dispute, therefore, did 
not come within the provisions of, 8. 47. 
Even if an appeal from the orde? had lain 
to the lower Appellate Court, jt is patent 
that that no second appeal would ije to the 
High Court. Second appeals from such 
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appellate orders are barred under s, 104,sub- 
C12) O2P. © . 

Tnere is absolutely no groñnd for inter- 
ference in revision Even if the oader pass- 
ed by ths firstCourt had not been accord- 
ing to law, that would not bring the case 
within sa 115, for that Couit had jurisdic- 
tion and has exercised it rightly or wiong- 
ly,and has committed no irregularity in 
the exercise of its jurisdiction, iam, how- 
ever, of opinion that on the merits also the 
case was justly decided dnd, even if the 
case had fallen under s. 115, I would have 
declined to interfere. The appeal is, ac- 
ore dismissed under O. XLI, r. H, 

SPO, 


Z. K, *Apreal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATH Decree No. 2429 
oF 1923. 

December 16, 125. 

Present :—Mr. Justice Cuming and 

$ Mr. Justice B. B, Ghose. 
DEBENDRA NATH HALDAR— PLAINTIFF 
; APPELLANT 
Versus 
PROSONNA KUMAR HALDAR AND 


OTHERS — DEFE DANTS— RBS PONDENTS. 

Contract siet UX of 1672), 8 69—Contrrbution, surt 
for—Decree for arrears of rent, patd of by one 
defendant— Contribution, surtt for whether maintain- 
able— Plea of want of interest in lands of tenancy, 
uhether relevant. 

A deciee for arrears of rent in respect of a tenure 
was obtained against the plaintifi and the defendant 
in execution of which the tenure was put up to sale 
and was sold. Plaintifi thereupon paid the decretal 
amount and got the sale seteaside. He then sued tho 
defendant for contribution. ‘lhe defendant pleaded 
that he had no interest whatever in the tenure and 
had never been in possession of the land: 

Held, (1) that it was immaterial wh&her the de- 
fendant had or had not any interest in the land which 
was the subject of the 1ent suit, it was sufficient to 
bring the defenddnt within s. 69 of the Contract Act 
that there was a decree against him, in other words 
that Poy was a payment of money which he was 
bound to make under the decree und the plaintiff 
was interested in the payment of this money because 
oe money were not paid his property would be 
50 d; . < 
(2) that, therefore, under s. 69 of ihe Contract Act 


the plaintifi was entitled to contribution from the 
defendant. y * 


Appeal against a decree of the Officiat- 
ing Subordiuvate Judge, Second Court, 24- 
Parganag, dated the zlst June 1923, afirm- 
ing that of the Munsif, Third Court at Ali- 
pur, dated.thé 10th February 1921. 


DEBENDRA NaTH HALDAR V. PROSONNA KUMAR HALDAR. 
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Mr. Jyoti Prasad Sarbadhikari and Ban 
Saroj Kumar Chatterjee, for éhe Appellan:. 

Babu Satindra Nath Movokefyce, Ior them 

Resvondents. -° . 
JUDGMENT. 

Cuming, d.— Tne facts of the case cit 
of Wich this appeal has arisen ale shoriy 
these: One Qunamani Dafsi obtained a 
Rent Decree No. 1170 oi 1912 against the pic- 
sent appellant and the respondents, lu ese- 
cution of this rent-decree the tenure wis 
put up to sale and was sold. The present 


appellant Paid the decretal amount and the 


sale was, therefore, set aside. He now suss 
his co-defendants in that rent suit for con- 
tribution. The case of the defendants was 
that they had no interest what&ver in tne 
land and that they never had any possession 
of tLe land. l : 

The ‘Trial Court found that the plaintiff 
had failed to prove that the defendants he d 
any substantial interest in the holding aud 
on this finding he dismissed the pjasulil. 5 
sult. This decree was upheld by the leari- 
ed Subordinate Judge who dismissed the 
appeal, 

Against the order the plaintiff has appec|l- 
ed to this Court. His case is shortly thro: 
That the present case comes Within ihe 
provisions of s. 69 of the Indian Contact 
Act. He contends that it is immaterial 
that it has been found in the present cae 
that the defendants-respondents have 1:0 
interest in the land. To succeed it is sufi- 
cient for him to prove that the decree hed 
been obtained against him and the ede- 
fendants. He argues that under the decrne 
the defendants were obliged to pay this 
sum of money. This payment hat the 
plaintiff made of the rent due under the, 
decree was a payment of money which thee 
defendants were bound by law to pay, be 
cause the rent-decree had been obtained 
against them and the plaintiff was interest- 
ed in the payment of the money, because f 
the money were not “paid the property in 
which he was co-sharer with the defendants 
was liable to be seld. 

It seems to me that this contention is cor- 
rect. So far as the present case is comccined 
it is immaterial whether the defendants 
have or have not any interest in the lard 
which was the subject of the rent suit. M is 
gufficient to bing the defendants withing. 69 
of the Indian Contract Act that there e&s a 
decree against them, in other words there 
was a payent of money which *they were 
pound to make under the decree and tls 
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plaintiff was interested in the payment of this 
money becauseeif the mBney*were not paid 
“his propert$ will be sold. Therefore, under 
s. 69 of the Contract Act be was entitled to 
bere-imbursed by his co-defendants in that 


The result, therefore, is that this appeal 
mugt succeed and the plaintiff's suit will be 
decreed “with costs, both here and in the 
lower Courts. 

“Ghose, J.—I agree. 


Z. K. e Appeal allowed. 





ALLAHABAD HIGH COURT. 
SeconD CIVIL APPEAL No. 1103 oF 1923. 
. March 26, 1926. 
Present: —Mr. Justice Kanhaiya Lal 
and Mr, Justice Ashworth. 
RAM AUTAR CHAUDHURI AND OTHARS 
— DuFrENDANTS~- APPELLANTS 
VETSUS 
KASHI CHAUDHURI AND oruers— 
PLAINTIFFS—~ RESPONDENTS. 
Agra Tenancy Act (II of 1901), s 194—-Co-sharer 
landlords—Tenant, wnterest of, purchased by co-sharer 


—-Ejectment—Procedure. l i 
A tenant cannot deny the title of his lessor during 


the subsistence of the tenancy. 

A co-sharer landlord who purchases the interest of 
a tenant in a holding is entitled to the benefit of 
the provisions of s. 194 of the Agra Tenancy Act 

If two co-sharers are not agreed as to the eviction 
of a tenant, the tenant must stay on and it makes no 
difference that the tenant happens to be one of the 


co-ahayers themselves. 
Second appeal against a decree of the 


District Judge, Gorakhpur, dated the 29th 
March 1923. 
Mr. Haribans Sahar, for the Appellants. 

e Mes Shiva Prosad Sinha, for, the Respond- 

“enis, 
“ JUDGMENT.—These two second ap- 
peals arise out oftwo suits brought by the 
plaintiffs-respondents against the defend- 
ants-appellantsfor their ejectment from two 
different holdings. The defendants-appel- 
lants were originally non-occupancy tenants 
of the holdings and the plaintiffs-respond- 
ents were their landlords. Subsequently 
the defendants acquired a share in the 
mahal in which both the holdings are 

_situated. The plaintjffs are suing to eject 
thèm. The defence is that under s. 194 all 
oo-gharers must join in a suit for ejectment, 
at afly rate, unless there, is a lambardar 
who represents all the co-sharers. It is 
admitted fhat there is no lambarglar in this 


mehat, 


è 
. RAM AUTAR OHAUDHURI V. KASHI OHAUDHURI, 
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The first Court held that ihe defence 
was valid. The Additional District Judge 
of Gorakhpur has dissented ftom this find- 
ing and allowed ejectinent. The grounds 
for bis decision are briefly as follaws: The 
defendants having obtained possession as 
tenants cannot now claint that they occupi- 
ed the holdings otherwise than as tenants. 
With this conclusion we agree. A tenant 
cannot deny the title of his lessor during 
the subsistence of the tenancy. The Ad- 
ditional District Judge, however, has gone 


. onto hold that the defendants, being ten- 


anis in respecteof the land in questign, 
cannot cleim any right whatever as co- 
sharers, and in particular they cannot claim 
the right given to co-sharers by s. 194 that 
no tenant shall be ejected except with their 
concurrence in the suit. With this we 
cannot agree. The Additional District 
Judge appears to have applied the legal 
maxim that no onecanatthe same time be 
tenant and landlord ‘nemo potest “esse 
tenens et dominus.” But the defendants re- 
present two different juristic units. Alone 
they are tenants. Along with the plaintiffs 
they are the landlord. The same juristic 
entity is notlandlord and tenant. To hold 
otherwise would ineffect meanthata ten- 
ant could not purchase a proprietary share 
in the mahal in which he was tenant, and 
that if he did so, he could ob®ain no advant- 
age from doing so, or at least could not 
obtain the particular advantage described 
in 8.194. It appears to us clear that s. 194 
will prevent the plaintiffs obtaining a 
decree in the present suit, Nor again does 
there appearto be any injustice accruing 
from this fact. Iftwo co sharers are not 
agreed asto the eviction of a tenant then 
the tenant must stay on, and it does not 
appear to us to make much difference that 
the tenant’ happens to be one of the co- 
sharers themselves. We may mention that 
no special custom has been set up whereby 
the plaintifs alone are entitled to collect 
the whole rent of these holdings. A share 
in their mahal was sold in execution to dhe 
defendanis. The plaintiffs originally had 
no co-shares and naturally collected the 
whole rental. The right to collect the 
whole rental disgppeared when a share in. 
the mahal was sold fo the defendants. For 
the above reasons we allow’these appedls 
und dismiss both suits with costs, to the 
defendants throughout includirfg gosta in 
this Oourt on the higher scale., - 
Z. Ky ` Appealeatlawed, 

t o 
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BOMBAY HIGH COURT. 
ORIGINAL CRIMINAL JURISDICTION APPRAL 

No. 1 or 1926, 

(Oxown Sips.) i i 
February 2, 1926. 

Present: —Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
MAHOMEDALLI ALLABUX— OPPONENT 
—— Â PPELLANT 

| Versus "i 

ISMAILJI ABDULALI—APPLIOANT-— 

RESPONDENT. 

Criminal Procedure Code (Act W of 1898), se 491, 
491A—Order by Single Judge issuing writ of habeas 
corpus—Appeal—Habeas corpug—Bombay Haigh Court's 
Common Law Jurisdiction. 

An order by Judge directing a writ of habeas 
corpus to issue is not an order made in the exercise 
oe ae jurisdiction and is open to appeal. [p. 49, 
col. 2. 

The High Court of Judicature has under its Com- 
mon Law powers jurisdiction to issue a writ for the 
production of a person outside British India provided 
it 18 satisfied that he is in the custody or control of a 
person within its jurisdiction The enactment of 8. 
491, Or. I’. O., cannot be said to have affected this 


ae Law jurisdiction of the High Court. [p. 50, 
GO lak. 


Mr, B. J. Desai, for the Appellant. 


Sir Thomas Strangman (with him Sir 
Chimanlal Setalvad, Messrs. M. C. Setalvad 
and Kanga, Advocate-General), for the Re- 
spondents. ° 


i JUDGMENT. 

Macleod, C. J.—Ismailji Abdulali, 
the father of three children under the 
age of eighteen, viz., Amina, Hussena and 

ariam, applied to this Court, under the 
provisions ofs.491 of the Or. P. O., for 
an order for the production of the child- 
ren against Sardar Syedna Taher Saifuddin 
Mullaji Saheb. A Rule nisi was issued for 
the production of the minors, and When the 
matter first came on for hearing, Mariam, 
the youngest ef the three sisters, was 
actually before the Court and there being 
no question between the parties with regard 
to the proper custody of Mariam, the Judge 
ordered Mariam to be entrusted to the cus- 
tody of her father. ° 

On the affidavits it appeared that the 
other ‘two children were outside the limits 
of the appellate jurisdiction of this Court, 
so the Judge allowed the petition to be 
amended by making it clear that it was 
a petition ndt only under s. 491, Cr. P. O., 
but also for the exercise of the Common 
Law power of thie Coutt to issuea writ of 
habeas corpus, Mahomedali Allabux wase 
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added as respondent? No. 2,and the Rule 
was served upon him. 5 7 

Weare not concerned with the facts of 
the case for the purpose of this appeal. It 
is only necedsary to mention that the peti- 
tioner had some time ago handed over the 
custody of hia daughters “to” the lst re- 
spondent, and that he was now gmnxious 
to get back possession of his children. The 
Rule was discharged against the lst re- 
spondent, and made sbsolute against the 
2nd respondént,’ and it was further ordered 
that he should produce in Oourt or in 
Ohambers the minors, Amina and Hussena, 
on January 18, 1926. 


e 

Many points were raised before the learn- 
ed Judge, but only two points have been 
taken before us in appeal, viz, (1) whether 
the powers granted to this Court by the 
Oharter of 1823 have been abrogated by 
the provisions of ss. 491 and 491A of the 
Or. P. O.; and (2) what is the extent of the 
powers of this Court under the habeas corpus 
jurisdiction granted by the Letters 
Patent. Buta preliminary point was taken 
by the respondents that no appeal lay from 
the order of the learned Judge. That was 
in effect an order directing a writ of habeas 
corpus to issue, 

It was contended that, under cl. 15 of 
the Charter of 1865 as amended in 1919, no 
appeal lies from an order of one Judge of 
the High Court “in the exercise of crimi- 
nal jurisdiction,” and that the order mada 
in this case was such an order. Incl. 
of the Charter before the amendment the 
words were “not being a sentence or order 
passed or made in any criminal “trial.” 
In my opinion’ it is extremely doubtful 
whether any restriction on the rights of 


appeal from the judgments of a Single” 


Judge of the High Oourt was intended to 
be made by the substitution for those 
words of the words ¿“in the exercise of: 
criminal jurisdiction." However that may 
be, Ido not think that it can be said that 
the order of the Judge directing a writ of 
habeas corpus to issue was an order made 
“in” the exercise of criminal jurisdiction." 
The sole foundation for that argument 
is that the office of theHigh Court, which 
concerns itself with the issue of such a 
witt, is the office of the Olerk of the 
Orown. : ° : 
In Inthe matter of Narrondas Dgnji (1), 
an applicatiof§ was made under s, 491, Or, 


(1) 14 B, 658; 7 Ind, Dea, (m s) 834, 


+ a 


aa 


0 


50 
P.d). when the application was pa an 
appeal was filed, and B&rgent,.C. J.; 


om. (page 007* 2 — 


“The petitioner seekato appesl from an 
order discharging the Ralé which she ob- 
tained on the 2ad Apiil. Thdt Rule’ calls 
upon Dossa Jewan to show cause why the 
minor Narrortdas 
delivered to the petitioner. 
raised by it, therefore, 
parties, is as to the right to the possession 
of the. child. That question was discussed 
at the argument o 
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British India, provided it is satisfied that he 
is in the custody or control of a- person 
withjn ita jurisdiction, it cannot be said that 


gs, 41l Gifectly deprived the High Court of 


Dhanji should not be ’ 
The question | 
as between the’ 


the Rule, and the- 


Judge decided it against the petitioner, 


holding thatshe was not entitled to the 
child, and he discharged the Rule which she ` 
had obtathed. 

“We think that this order of d ischarge was 
a judgment within the meaning of the 
words incl 15 of the Letters Patent, 1865. 
The judgment there mentioned is not neces- 
sarily a final judgment. That is clear from 
the express use of these words in cl. 39. 
But the order of the 2nd May ‘was. cer- 


wT 


+ 


tainly ʻa decision or determiration affecting - 


the rights’ of the-petitioner, and is a judg- 
ment within the definition of that term 
which we adopted in Sonabai v. Ahmedbhat 
Habibbai D) Ne 
‘We thi | therefore, that the appeal is 
competent. 


that jurisdiction. 

The appellant's Counsel was, therefore, 
forged to argue that because ceitain- of the 
Common Law powers-already possessed by 
the igh Court were expressly granted by 
an enactment of the Indian Legislature, it 
must necessarily follow thatthe rest of those 
powers which were not expressly so granted 
were thereby withdrawn. We cannot accede 
to that argument. “In my opinion it would 


not. be possible to deprive this Court of any — 
‘_powers granted logit by its Charter except, 


by direct legislation. 

Then the next question is, whether ive: 
High Court under its Common Law powers, 
which gave a jurisdiction to issue writs of’ 
habeas corpus, had jurisdiction in this case 
toissuea writ. In the case of Barzardo v. 
Ford (3), wbich is a direct authority on the 
point, the head-note* says:— 

“On an application by the parent for a. 


_writ of habeas corpus in respect of a child, 


directed to the- head ‘of an institution for 


: destitute children in whichthe child had 
“been, placed, it appeared that before the, 


By the Charter of 1823 there was given : 


to, the Okief Justice and puisne Justices of 
the Supreme Court such jurisdiction and 
authority as Justices of the Oourt of King’s 
Beach had, and might lawfully exercise 
within that part of Great Britain called 
England as far as circumstances would 
permit,, The High Court still retains such 
, powers as were granted by .the Supreme 
. Court Charter of 1423, as were not incon- 
sistent with the Charter of 1865 or have 
not been taken away by subsequent legis- 
lation. It was argued that the Legislature, 
enacting s. 491 of the Or. P. O., limited 
ə Common Law powérs which the High 
Geurt had with regard to the issue of writs 
of habeas corpus. The question is only im- 
portant because in this ease the children, 
whom ethe respondent is asked to produoe, 
are not only outside the limits of the ap- 
pellate criminal jurisdiction of this Court, 
but are even outside British India. Assum- 
ing fora moment that this Court has undar 
its Yemmon Law powersjuyisdietion to issue 
a writ for the production ef a person outside 
(9) $B. sa R. 398 at p. 405. 
gso f 


proceedings began hehad without authority. 
from the -parent handed- over the child to | 
another person to be taken fo Canada, and 
he alleged that he did net-know the address 
of.such person or where he or the child was. 
The Oourt of Appeal affirmed an order: 


` absolute of the Queen's Bench Division that 


the writ should issue.’ 

It was held by the House of Lords, affiirm- 
ing the decision of, the Court of Appeal, 
but without expressing any opinion as to 
the circumstances under which the child 
was sent tp Oanada, that the writ ought to 
issue on the ground that the applicant was 
entitled to require a return to be made to 
the writ in order that the facts might be 
more fully investigated, 


Tt was not suggested before the leased 
Judge in the Court below, that, when the ` 
application for a Rule was made, the child- 
ren ‘were not within the custody of there- 
spondent. So that this -is not a case in ` 


e which a person fn whose custody the child- 
‘yen were at one time had, before notice 


of the application for a writ, ‘ceased to have 
any custody or control over the children 
an Le C. 326; 61 L. J. Q. B. 728; 1 R. 17; 
W. R. 333: 56 J. P. 699. 
as (189%) A, 0. 
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*Ileged to be detained. ,We are not con- 
Cerned with the events which Have happen- 
ed since. Mr. Justice Shah made the order 
now under appeal. It would be for him 
to considef on thereturn of the writ whe- 
ther it is satisfactory or not. In Barnardo 
v. Ford '{3), it does not appear that the ap- 
pellant made any attempt in the course of 
the argument to suggest that the fact that 
the child had been taken to Canada was 
any obstruction tothe exercise of the jurisdic- 
tion of the Court. It is obvious that if that 
had been a ground for depriving the Court 
of its jurisdiction, the pofnt would have 
been taken, and from the report of the 
‘arguments it would appear that it was 
conceded on all sides that even though 
the child was in Canada, the Court had 
jurisdiction. 

Certain remarks of Lord Herschell in giv- 
ing judgment are extremely pertinent to 
the circumstances of this case. His Lordship 
first dealt with the contention which had 
been raised that no appeal lay from an order 
that a writ of habeas corpus should issue. 
It had been pointed out that a Rule or order 
calling on a person to show cause why 4 
writof habeas corpus should not issue was 
of modern origin, that application for the 
writ was formerly made ex parte and that 
the service of the writ was the first step 
which affected the party alleged to be de- 
taining another in illegal custody, and it 
was contended that the order made by a 
Oourt or Judge that a writ of habeas corpus 
should issue was not a ‘judgment or order’ 


within the meaning of the appeal section of. 


the Judicature Act. But his Lordship did 
not think there was any difficulty in holding 
that an order for the issue of a writ of 
habeas corpus, even when madeex parte, was 
an ‘ order’ within the purview of the appeal 
section of the Judicature Act, After referr- 
ing to the decisiqn in R. v. Barnardo 2 
and after expressing his disapproval of the 
law as laid down therein, his Lordship con- 
tinued (page 339*) :— 

“ But the question remains whether, even 
assuming that the decision in Reg. v. Bar- 
nardo [Tye’s case] (4) was not well-founded, 
the appellantis entitled to have the order 
that the writ should issue fischarged. I 
have already given my reasons for thinking 
that this House cannot rejéct as incom- 
petent an appeal against an order for the 


(4) (1889) 23 Q..B. D. 305; 58 L. J. 553; 61 L. T, 
47:37 W.R, 780° e 


- *Page of (1602) A. O.—( Hid, "ee 
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issue of a writ of haleas corpus; but*] 
feel moststiengly fhat suc’? appeals ara 
not to be encouraged. Where any Tribunal 
believes that a persoh is or may be under 
detention in unlawful custody, and issues 
a writ of habeas corpus accordingly, no 
Court of Appeal ought lightly to interfere 
with the issue of the writ, The order for fts 
issue ought only to ba set aside if there be, 
beyond question, no ground for it. If, for 
example, in the present case it had been an’ 
admitted fagt that before notice of the ap- 
plication for the writ the appellant had 
ceased to have the custody of or any control 
over the boy alleged to be detained, that 
might have been ground for revergiug the 
order of the Queen's Bench Division But 
where the Court entertains a doubt whether 
this be the fact, it is unquestionably entitl- 
ed to use the pressure of the writ to test 
the truth of the allegation, and to require a 
raturn to be made to it. Now,itis impossible 
to read the judgment of the Lord Chief 
Justice without seeing that he did entertain 
such a doubt. and that he wasnot prepared 
upon the affidavits to accept as conclusive 
the statements of the appellant. At your 
Lordships’ Bar the Counsel for the respond- 
ent contended that they had a right to cross- 
examine the appellant, and that the proper 
occasion on which to try the question was 
when he had returned to the writ that he 
was not detaining the child, and that it 
was not, at the time the writ was issued, in 
his custody, power, or control. I think this 
view is the correct one; the truth of tlfe 

eturn may, no doubt, be putin issue, and 
Í feel myself unable to advise your Lord- 
ships that the Queen’s Bench Division were 
not in point of slaw justified in issuing éhe 
writ. I must not be understood as indicat- 
ing that I think the story toid by the ap- 
pellant is untrue. But, as the matter is to 
undergo further investigation, it would 


obviously be imprope, to enter upon any. 


discussion of the statements contained in 
the affidavits, or to express any opinion 
upon them. I come to this conclusion with 
some regret, as the question intended to 
be taised by this appealis one of no &mall 
importance. But, in my opinion, it was pre- 
mature to raise it at thes present stag>, and 
1 think it very important not to seta pre- 
ce@ent which might prove prejudicial 
the liberty of the subject of which the Wat 
of habeas corpus ig the most effectual safe; 
nard.” s i n 
Every word of that passage in the judg- 


+ 
2 


go .° ® . 


e 

ment Ihave yead is pertinent to the present 
ease. Cestainly, there was every justifica- 
tion for the Judge directing the issue of 
a writ, and itis only onthe return of the 
writ that these questions, whieh were sought 
to be raised before the learned .Judge, can 
be dealt withe 

think, then, that this appeal must be 
dismissed with costs. 
, Coyajee, J.—I am of the same opinion. 

R. L ə Appeal dismissed. 


kaa A anan hak ail 
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LAHORE HIGH’ COURT. 
Criminal Revision Paririon No. 963 
oF 1925. 
November 21, 1925. 

Present :—Mr. Justicé Harrison. 
EMPEROR—CoMPLAINANT—PETITIONEB 
Versus 
AKBAR ALI SHAH—Accusgsp-— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 195-—~ 
Criminal Procedure Code (Amendment) Act (XVIII of 
1928), s. 47—Case instituted before amending Act— 
Procedure. “i 

A case instituted in compliance with provisions of 
s. 195, Cr. P. O., before its amendment by Act XVI 
of 1923, is governed by the provisions of the old 
section and the Court has jurisdiction to proceed 
with the trial to its logical conclusion. E: 52, col. 2.] 

Jawahar Lal v. Jaggu Mal, 88 Ind. Oas. 523; 6 L. 
41; A. I. R. 1925 Lah. 330; 26 Or. L. J. 1163 and 
Muthiah Gouhdan v. Chinna Nallappa Goundan, 83 
Trai. Cas. 702; 19 L. W. 392; (1924) M. W. N. 358; A. L 
R. 1924 Mad. 615; 26 Or. L. J. 142, referred to. 


Petition for revision of an order of the 
Sessiogs Judge, Gurdaspur, dated the 24th 
March 1925. sis 
ala Jagan Nath Bhandari, for the Gov- 
eernment Advocate, for the Petitioner. 

Lala Mehr Chand Mahajan, for the Re- 

spondent. 

JUDGMENT.—On the 6th of May 1922 
the Sessions Judge of Gurdaspur acquitted 
mine accused persons, including one Gobind 
Singh, who had been sent up for trial on a 
charge of murder. On the 4th of December 
1922 the successor of that Sessions Judge 
gave sanction under s. 195, Or. P. O., to 
the prosecution of, six of the witnesses, 
ho had appeared for the Orown. On the 
4th of June 1923, or on the last day,of 
tifpesix months the present complaints were 
instituted inthe Court of a Magistrate in 
Gurdasptr. At this time the amendment 
in the Cr, P, O., had been passed but had 
not come into force and did not do so ‘until 
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September 1923. After a considerable delay 
which was due to irregular proceedings in 
the Magistrate's Court and to the return of 
the case afterit had been committed, Mr. 
Skemp, Sessions Judge, by his order of the 
24th of March 1920 discharged the .accused 
holding that the case was governed by the 
new section and that in the absence of a 
complaint by the Court he had no jurisdic- 
tion. His judgment shows that he under- 
stood that he was following the view taken by 
the Ohief Justice of this Court in Jawahar 
Lal v. Jaggu Mal (1) and dissenting from 
Muthiah Goundan v. Chinna Nallappa 
Goundan (2) a decision of a Division Bench 
of the Madras High Court. The question is 
whether when the sanction has been given 
and the case has been instituted before the 
amendment comes into force, the case can 
proceed to its logical conclusion or whether 
further proceedings must be stayed and a 
fresh complaint presented under the present 
səction. 

Counsel for the Crown contends that the 
view taken in Jawahar Lal v. Jaggu Mal 
(1) so far from being opposed to the case 
proceeding when once instituted is directly 
in favour of it and this on the principle 
of unius inclusio, alterius exclusto, or, in 
other words, that if a complaint subsequent- 
ly instituted does not 1i8, it follows by 
implication that, if instituted before the 
amendment came into force, it does. He 
also contends that the view taken in Muthiah 
Goundan v. Chinna Nallappa e is correct. 
As against this all that Counsel for the res- 
pondents has-been able to urge is that in 
Webster's Dictionary the word “cognizance” 
in its legal sense is defined as meaning 
“hearing and deciding.” This is not the ex- 
clusive sense in which the word is used in 
the Or. P. O., nor indeed as far as [am aware 
in any legal enactment, and is at once too 
wide and too narrow, In 8. 190, Or. P. O. 
we find that “a Magistrate may take cogni- 
gance of any offence (a) upon redeiving ` 
complaint, etc, etc,” so in 8.4, sub's. (5) 
offence cognizable by the Police, 4. e., re- 
garding which the Police can take action 
without a warrant. : The present s. 195, as I 
understand it, add, in my opinion, this is also 
the view taken in Jawahar Lal v. Jaggu 
Mal (1) lays down the conditions on which 
the Court may take cognizance, that is to 


(1) 88 Ind. Cas. 523; 6 L. 41; A. I, R. 1925 Lah. 330; 


$6 Or. L. J. 1163. : 
` (2) 83 Ind. Oas. 702; 19 L. W, 302; (1924) M W. NY’ 


* 308; A, I, R. 1924 Mad, 615; 26 Or, L, J, 142 
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pay, the conditions precedent must be fulfill- 
ed and then the Court will function. So 
where the Court has taken cognizance be- 
fore the present section was in force, these 
restrictions do not apply and the old Oode 
governs the case. I hold, therefore, that 
the Sessions Judge had jurisdiction to try 
these cases. 

Oounsel contends that even so the order 
passed was tantamount to an order of 
acquittal and as the Crown has not appealed, 
it had no right to apply for revision in the 
present form. ‘The order was in terms one 
of discharge. I think the present applica- 
tion is inorder. Further, Counsel contends 
that the sanction having been obtained by 
a private individual and the earlier pro- 
ceedings having been taken by him it was 
not for the Crown to take over the case at 
a later stage. Ido not think there is any 
force ian this contention as the Crown is 
technically the complainant or the prosecu- 
tor in all criminal cases. 

Finally it is contended, and I thing with 
great force, that whatever view be taken of 
the law, this is not a case in which proceed- 
ings should now be re-started. I have gone 
through the original judgment in the 
murder case, which gave rise to the original 
application and taking every thing into 
account, the great delay in instituting 
the proceedings the subsequent delay 
caused by various reasons, the great 
difficulty of proving a negative of rather 
proving affirmatively that the men have 
committed perjury when all of them told 
one story, I do not think it advisable to 
re-start the case. The judgment of the 
Sessions Judge after dealing at unnecessary 
length with the shortconfings of the Police, 
gives a definite finding that a man Gobind 
Singh has established his alibi. Regarding 
this alibi the Judge's successor, Who gave 
sanction writes as follows:—“So far as 
Gobind Singh ise concerned, there’ is some 
evidence which appears to be reliable to 
prove that he could not have been present, 
etc., etc.’ This is not very positive, and 
taking every thing into account, I do not 
order further proceedings eto be taken in 
spite of the grave nature of the case in 
which the perjury issaid to pave been com- 
mitted, ? 

8.8. 


Order accordingly. 
Nuch, 
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RANGOON HIGH COURT. 
OrtmInaL Revision No, 91-B ow 1925, , 
September 10, 1925. 
Present:—Mr, Justice Doyle. 
MA & SEIN-—PstitIonar 
l versus 
MAUNG HLA MIN— RESPONDENT. 


Buddhist Law, Burmese—Marriage—Consent of pa- 
rents or guardians, whether neceseary—Implie® consent 
-Elopement with intention of marrying—Marntenance, 
liability to pay—Criminal Procedure Code (Act Y» 
of 1898), 8. 488. ó 

Under Burmese Buddhist Law there is nothing to 
prevent a boy of the age of 16 from contracting 8 
valid marriage without the consent of his parents or 
guardians. . 53, col. 1.]- 

In the case of a virgin under 20 years of age tho 
consent of her nts or 1 is newsssary to 
constitute a valid marriage but the consent may be 
implied from their conduct and the consent, gi 
subsequently given or implied, would convert the 
connection into a valid marriage which the Courts 
would recognise with effect from the date of the in- 
ception of the connection. [p. 54, col. 1] 

o constitute a valid marriage, elopement with the 
intention of marrying and consummation of the mar- 
riage are sufficient, [ibid.] | , 

A boy, 17 years of age, oloped with a girl of the 
same age with the intention of marrying her and 
cohabited with her, without any objection from the 
girl's relatives: : 

Held, that there was a valid marriage and the boy 
was liable to pay maintenance to the girl under the 
provision of s. 488 of the Or. P.O. [p. 54, col. 1] 

Criminal revision of an order of the 
First Additional Magistrate, Rangoon, in 
Or. M. No. 335 of 1924. 

Mr. U Ba Thein II, for the Appellant. 


Mr. Davies, for the Respondent. 


ORDER,.—It was held by the Firet 
Additional Magistrate of Rangoon that Ma 
E Sein, a young Burmese, woman of 17 
years, had eloped with Maung Hla Min, a 
young Burmese lad of the same age, and 
that thefr intention was to marry. 

It is not denied that they cohabited to-. 
gether. 

The First Additional Magistrate, however 
was of opinion that, as the elopement ha 
not been followed by” the consent of their 
parents, there was no legal marriage. 

Mg. Ba, J., who reviewed this judgment, 
was of opinion that there was nothing to 
prevent a Burmese boy of the age wf 16 
from contracting a legal marriage and refer- 
red to a Full Bench the question— 

° «Except in the cabe of widows ard 

divorces can a girl under 20 years of age 

contract a valid marriage without the edn- 

sent, either express or infplied, of her 

Poon or gyardians under BurmaBuddhist 
we” 


a 


+ 
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" from the date of 


Bd . 5 


the ‘parentser guardians wassnecessary, but 

“that the’consent was to be implied from 
their conduct and that the consent, though 
subsequently given or impligd, would con- 
vert the connection into a valid marriage 
which the Courts would, no ‘doubt, recog- 
aise with effect from the time of the elope- 
men tie a 

As to who was the actual guardian of ihe 

girl at the time of the elopement, there is 
Bome doubt; but it*is clegr from the evi- 
dence that the relatives, who could have 
acted as guardians of the girl, have acquiesc- 
ed in the marriage. In these circum- 
seme it would appear that an implied 
consent has converted the connection, so 
far as the girl's side of the question is 
corfcerned, into a valid marriage. So far 
as the hoy is concerned, it is not seriously 
disputed that he eloped with her with the 
‘intention of marrying her, that he lived 
` with her as man and wife and that he only 
| broke off the union under the suasion of a 
masterful mother, 

To constitute a valid marriage, elope- 
ment with the intention of marrying and 
consummation of the marriage are suffi- 
cient 

Iconeur with the views of Heald, J, in 


. Maung Nyein v., Ma Myin (|), which have 


been approved by Mg. Ba, J., in the refer- 
ence guofed, thata Burmese youth of over 
16 years ofaze can .gontract 4 valid mar- 
ria .e. 

e It must be held that Mg. Hla Min and 
Ma E Sein -are man and wife and that 
Ma E Séin is,“therefore, entitled to main- 


- tenance, 


elt is argued that merely nominal main- 
tenance should be given as Mg Hla Min ig 
a young boy.. Mg. Hla Min would have no 
difficulty in finding remunerative work if 


. he made serious endeavour to obtain it. 


Maintenance at the rate of Rs 12 a month 


he first application is, 
therefore, granted. Je 


akas Application granted, 
(1) 46 Ind. Oas, 421; 3 U. B. R. (1918) 75. 
2 : . 


SMPRROR Y, ABDUL BAYAD IMAM. 
_* The Full Bench held that the consent of 


[95 L O. 1926] 


BOMBAY HIGH .COURT. 
OURIMINAL APPRAL No, 502 oF 1925. 
° January 26, 1926. 
Present :—Jus.ice Sir Ambersou Marten, 
Kr., and Mr. Justice Madgavkar. 
EMPEROR PROSECUTOR 
versus 
Sayad ABDUL SAYAD IMAM— 


ACOUSBED. 

Penal Code (Agt XLV of 1860), 8. 75—Offence come- 
mitted before conviction—Hnhancement of sentence. 

An offence committed by an accused subssquent to 
the one he is being charged with but before conviction 
for the same, c#hnot be taken into consideration for 
ae eae an enhanced sentence under s.75, Penal 
Code 


Criminal appeal froma conviction .and 
sentence passed by the Sessions Judge, 
Poona. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 


JUDGMENT. 

Marten, J.—The offence of burglary of 
which the accused was convicted in the 
present case was committed by him on July 
13, 1925. He was convicted by the Bes- 
sions Judge on November 4, 1925. After 
the date of this first offence, but before his 
conviction for that offence, he committed a 
second offence of burglary, viz, on August 
1, 1925, for which he wae sentenced by the 
Magistrate, on August 20, 1325, to two years’ 
rigorous jmprisonment. 

Now, when the Seasions Judgein the pre- 
sent casecame to sentence the prisoner, he 
considered that he was entitled to take into 
consideration the conviction in respect of 
the second offence of Angust 1, and to 
give him enhdnead punishment under 
s. 75 of the Indian Penal Code. ° Ac- 
cordingly he passed a sentence of five years’ 
rigoros imprisonment to take effect on the 
expiry of the Magistrate’s sentence of two 
years for the second burglary, and to be 
followed on release bya notitication of his 
residence for five years under s. 585 of the 
Or. P.C. If, however, one eliminates the 
conviction for the second burglary, the 
four previoug convictions of the accused 
were only for petty thefts as pointed out by 
the Magistrate, and the longest previous 
sentence was onky for two or four months’ 
rigorous imprisonment. l 

In my opinion, the learned Sessions 
Judge was notentitled, unders 75 of the 
Indian Penal Code to give enhanced punish- 
mentin respect of the second offence of 


August 1, 1925, because it was not an offence 
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coming within the operation of that sac- 
tion. In Reg: v. Sakya (1) it Was held that 
8.75 did not apply where the gffence for 
which the sentence was passed was not 
committed subsequent to any conviction, 
That section runs»— 

“Whoever having been convicted...of an 
offence. shall be guilty of any offente ..shall 
be subject for every such subsequent 
offence to” ete. 

But here when the accused committed 
the second offence, he had not been convict- 
ed of the first offence. Congequently the sec- 
tion did not. apply to it. 

If then the Sessions Judge was only en- 
titled to look at the folir previous convic- 
tions, which were for petty thefts, we think 
that the sentence passed was excessive. In 
fact this sentence when added to the Magis- 
trate’s sentence for the second offence 
amounted to this that the accused was to be 
either in prison or under Police supervision 
for a period of twelve years. In Gala Mana 
v. Emperor (2) attention has been drawn 
to the undesirability of inflicting unduly 
sévere sentences. Inthe present case, we 
think, that the ends of justice will ba met 
if the sentence is reduced to one year's 
rigorous imprisonment to take effecton the 
expiry of the existing sentence of two years’ 
rigorous imprisonment, and that on release 
the aceused should notify his residence 
under s. 965 for another two years. The 
order of the learned Sessions Judge of 
Poona.will be varied accordingly. 

MadgavkKar, J.—I agree. 

R. L, Order varied. 

(1) 5B H. 0. R. Or, œ 38. 

(2) 86 Ind. Oas 343, 26 Bom. L. R. 431; A. I R. 
192! Bom. 453, 26 Cr. L J. 759. 





LAHORE HIGH COURT. 

CRIMINAL REVISION PETITION No, 1660 oF 

a i 1925, 
January 29, 1926. 
Present :—Mr. Justiee Broadway. 
HAZARA SINGH AND ANOTHBR—OoNVICTS— 
=- © PETITIONERS 
versus 
EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), a3. 342, 
439—Failure t examine accused—Revision—Prejudice 
to accused. 2 - 

It isnot incumbent onthe High Court in revisicn 
to cet aside a ccnvicticn in every case where an 
illegality has Leen ccumitted, cepecially when eno 
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i ss 55 
prəjudios is shown to have bsan caused by $i 
WEKA ah © ; 

he High Court in revision ia not ound-to insere ~ 
fere ina case in which g Magistrate has once exan in- 
ed the accused under s 342, Or. P; O., but has failed 
to examine him a second time on his taking further 
evidence for tie prosecution, unless it is satisfied taat 
ths petitioner has been, as a fact, prejudiced there oy. 
Ghulia v. Emperor, 4t Ind. Oas*18f; 1 P. R. 1918 > 
Or.; 19 Or. L J. 280 and Ala Dya v. King-Empero:, 5 
P. R. 1906 Or. 4 Or. L. J..75; 118 P. bk. R. 1997, 
referred to, 


Petition for revision of an order of the 
Additiona? Sessions Judge, Lahore, dated 
the 26th August 1925, affirming that of the 
Magistrate, First Olass, Kasur, District 
Lahore, dated the 21st July 1925. 

Dr. Nand Lal, for the Petitionets, 


JUDGMENT.—The point for determin- 
ation in this case is whether the failire on 
the part of the Magistrate tocomply strictly 
with the provisions of 8.342 of the Cr. P. C. 
vitiates the trial in toto. 

~It appears that the petitioners were fully 
examinedon the lstof July prior tothe charge 
being framed against them. Subsequent ta 
the framing of the charge some of the pro- 
secution witnesses were further cross-cx- 
amined on the 4th of July 1925 and on the 
6th July a witness named Chaudhri Ali 
Gauhar was examined on behalf of the 
prosecution. Without any further examina- 
tion of the petitioners they were called 
upon to enter upon their defence. It has 
been urged before me that the fact that 
after the examination of Chandhri Ali 
Gauhar the petitioners were not exarfiin- 
ed by tha Magistrate vitiates the entire 
trial, and in support of that contention 
Dr. Nand Lal has drawn my attention to 
various autherities, the authority of. this, 
Court being Ghulla v. Emperor (1). ine 
that case Emperor v. Savalya Atma Pastifu 
(2) was referred to and followed, and it 
was held that the failure to comply with 
the provisions of s. 342 raised the presum)- 
tion that the present accused had been pre- 
judiced and rendered a re-trial necessary. 
Suraj Pandey v. Emperor (3), Mazahar Ali 
v. Emperor (4), Promotha Nath Mukhopo- 
ahya v. Emperor (5) and Dibakanta Ghatter- 


() 44 Ind. Oas. 181; 1 P, R. 1918 Cr; 19 Or. L. J. 
s). : 
; 9 Bom. L. R. 356; 5 Or. L. J. 332. 


° (3) 58 Ind. Oas. 521; 21 Or. L. J. 793; (1920) Pyt s23); 
1È. L.T A 
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7. 41 
(4) 71 Ind. Cas, 662: 50 C. 223; 38 O. L. J. 417, 970. 
W. N. 99; 24 Or. L.J 198; A. I. R. 1993 @al. 196. * 
(5) 71 ind. Cas. 792; 500. 518: 270. W, N 339; s. 
I, R. 1923 Cal. 470; 24 Or. L. J. 248, 
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jee v. Gour Gêpal Muktrjee (6) were the 
other authorities cited. An examination 
of the authorities shows*that the view taken 
-by Mr. Justice Scott-Smith in Gulla v. 
Emperor (|) is the correct ‘view and were 
1 sitting as a Court of Appeal as Mr. 
Justice Scott-Smith was, I shotild feel com- 
pelled to adopt the course taken by him 
and order a rè-trial, Sitting asa Court of 
Revision, however,I do not feel pressed 
with the necessity of adopting that course 
anless I am satisfied that the petitioners 


‘were, aga fact and not presumably, pre-. 


judiced by the failure on the part of the 
Magistrate to examine them for a second 
time after the evidence of Ohaudhri Ali 
Gauhar had been recorded. I asked Dr. 
Nand Lal specifically to explain to me in 
what way his clientas had been actually 
prejudiced and all that he could say was 
that the last witness examined, namely, 
Ohaudhri Ali Gauhar was an enemy of an 
‘ancestor of the -petitioners and that this 
matter could have been explained on theif 
being examined and they would have been 
Jin a position to prove the fact. I am un- 
able to see that this explanation has any 
weight. In Ala Dya v, King-Emperor (7) 
it was held by Sir Olarke, Kr., O. J., and 
Mr. Justice Lal Chand that itis not in- 
cumbent on this Oourt on revision to set 
set aside a conviction in every case where 
an illegality has been committed, especially 
when no prejudiceis shown to have been 
caused by such illegality. Itis, of course, 
imperative that Magistrates should carry 
oué very strictly the provisions of the Cr. 
O. when trying cases but it seems to 
me that in a case like the present when no 
actual prejudice has been shown I am 
„justified in following the course adopted in 
e Ala Dya v. King Emperor (7) and I, there- 
fore, decline to interfere. The petition is 
dismissed. 


8. 8. Petition dismissed. 


“(6) 75 Ind Cas 715; 50 09939; 27 O. W. N. 743; A. 
1. R. 1923 Cas. 727; 25 Or. L. J. 27 


(7) 5P. R. 1908 Cr; 4 Cr. L. J. 75; 116 P. L.R, 
1907. : 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIMINAL APPEAL No, 15 oF 1925, 
March 23, 1926. 

Present:—Mr. Kinkhede, Officiatitg A. J. O. 

DANAJI—Accusap—APPELLANT 
VETSUSE 
EMPEROR—OpPProsITE PARTY. ' 
` Criminal Procedure Code (Act V of 1898), 83 486, 
437—Discharge—Revision—Further enquiry—Reasona 
to be given—Trial of accused by Magistrate directing 
further enquiry, legality of. 

It is the duty of a revisional authority to record 
its reasons for setting aside an order of discharge 
and to show that the order of discharge is improper 
and such revisional jurisdiction cannot be said to 
have been properly exercised without assigning solid 
and sufficient reasons fr doing so, inasmuch as the 
High Court cannot, in the absence of such reasons, 
exercise supervision over the proéesedings of Magis- 
trates and Judges and also because it is fair to the 
person whose liberty is going to be affected by such 
ordar, that he should have notice of the grodnds on 


pe the further enquiry is going to be made. [p. 57, 
col. 1. 


Abinash Chandra Mitra v. Emperor, 1 Ind. Cas. 415; 
13 O. W. N. 76; 9 Or. L. J. 303, Hart Dass Sanyal v. 
Saritulla, 15 ©. 608 at 


p. 621; 13 Ind. Jur. 55; 7 Ind. 
Dec. (Nn. 8.) 989 and Wahed Ali v. Emperor, 32 O. 1090; 


80. L. J. 43; 3 Or L. J 120, followed. n 

A District Magistrate deciding to set aside an order ` 
of discharge in the exercise of his revisional jurisdic- 
tion under s. 436 or 437 of the Cr. P. O., should 
ordinarily confine the exercise of his powers of inter- 
ference to those powers which are expressly specified 
in those sections and should not take upon himeelf 
the duty of trying the accused persons and convicting 
them asa Magistrate exercising original jurisdiction, 
though such a course would not in any way bei 
[p. 57, col. 2; p. 58, col, 1.) 

Oriminal appeal againat ajudgmentof the 
District Magistrate, Betul, dated the 2nd 
January 1926, in Criminal Revision No. 21 
of 1925, 


Mr, G. P. Dick, for the Crown, 


JUDGMENT.—This appeal and sister 
Appeal No. 16 of 1926 have been preferred 
respectively by Danaji and Dasri against 
the conviction and sentence of five years’ 
rigorous imprisonment passed against each 
of them by the District Magistrate, Betul. 
Proceedings commenced by him in the exer- 
cise of what is described as his revisional 
jurisdiction under s 436, Or. P. O., on the 

round that the appellants were improperly 

ischarged by Mr. Alay Hasan, Sub-Divi- 
sional Officer, Multi, another Magistrate of 
co-ordinate jurfsdietion was empowered 
under s. 30, have culminated in a con- 
viction by him under what (though not so 
described) really was his criginal jurisdic- 
tion as a District Magistrate with 30-section 
powers. The appellants are’convicted by 


a > 
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the District Magistrate of an offence punish- which the further enquiry is going to þe 


able under s, 307, Indian Penal Code, which 
was exclusivély triable by a Oourt of 
Sessions in the ordinary course of things. 
The District Magistrate however writes 
presumably by way of justification of his 
procedure that as ‘he considered that the 
case was triable by the Oourt of Sessions or 
the District Magistrate empowered under 
s. 30, Or. P. C., he examined the prosecution 
Witnesses afresh, framed a charge under 
s. 307 and proceeded to try the case, But 
before doing this he did not pass any order 
getting aside the previous ogder of discharge 
to clothe himself with jurisdiction. He 
no doubt explains the omission in the 
following words: “As I myself was making 
further enquiry the framing of charge was 
tantamount to an order setting aside a pre- 
vious order of discharge.” must here 
point out that when the District Magis- 
trate issued notice to the accused to show 
cause why the order of discharge should 
not be set aside, he gave them notice of this 
exercise of his jurisdiction as a Revisional 
Court either under s. 486 or 487, Or. P. ©., 
and not as a District Magistrate exercising 
original jurisdiction under s. 30 of the 
said Oode. The stage at which and the 
moment when, as also the order or procedure 
by which the District Magistrate sitting as 
a Oourt of Revision transformed himself 
into a Court of original trial could have 
been best notified to the accused through 
the medium of a properly drawn up order 
setting aside the order of discharge and 
taking the case on his own file as District 
Magistrate with s. 30 powers. It is the 
_bounden duty of the reyisional authority to 
record its reasons for setting aside the 
order of discharge, and to show how the 
order of discharge was improper, cf. Abinash 
Chandra Mitra v. Emperor (1). Such re- 
visional jurisdiction cannot be said to have 
been properly exercised without having and 
assigning solid and sufficient reasons for 
doing so: Hari Dass Sanyal v. Saritulla 
(2).° The object of this rule is that the High 
Court in the absence of such reasons can- 
not exercise supervisiow over the Magis- 
trates or Judges’ proceedings, and also þe- 
cause it is fair to the persqn whose liberty 


is going to be affected" by such order, that” 


he should have notice of the grounds on 
mo l Ind. Cas. 415; 130. W. N. 76; 9 Or. L. J. 


(2) 15 C. 608 at p, 621; .13 Ind, Jur, 55; 7 Ind, Dec, 
(m, 8.) 989, 


made: Wahed. Ali v. Emperor (3). In 
Najendra Nath Sen v. Mr. Bord (4) tue 
order was set aside hy the High Court as 
the order passed by the Sessions Judge in 
that case dad not set forth proper grounds 


for ordering further enquiry. There is a e 


total absence of any statetnent of gqu-h 
grounds for further enquiry and the cx- 
planation -given isa very meagre apology 
for the omission or mistake in recording 
his reasons for settigg aside the order of 
discharge.* ° 

Under these circumstances I felt inclined 
to and would have set aside the convicticns 
and sentences on this technical ground, 
but taking into consideration thé fact tliat 
all District Magistrates being invested w:th 
s. 30 powers are legally competent fo iry 
all offences not punishable with death, Í 
have refrained from doing so. Section 30 
must, of course, be read as qualifying or 
controlling the provisions of s. 28 which 
in its turn makes reference to col. 8 of 
the Second Schedule. An offence under 
s, 307, Indian Penal Code, is shown in col. 
8 of the Schedule as triable by a Court of 
Sessions. When read with s. 30 of the Cr. 
P. O., the provision means that even a 
Magistrate empowered under s. 30 could 
try such an offence. The District Magis- 
trate while exercising his revisional juiis- 
diction has several courses open to him 
to adopt according to the merits of ech 
case. He may proceed under s. 436 or s. 437, 
In the present case he must have appargnt- 
ly thought that the case was one which 
called for action merely under s. 436. He 
must be deemed to have considered that 
though the offence was triable by a Court 


of Sessions, the case was not of such im-° 


portance as should be tried exclusively by 
the Court of Sessions. It is just possible 
that he considered that this case did not 
eall for any order of commitment to the 
Sessions. It was open to him to take such 
aview. It may be useful to point out that 
whenever a District Magistrate decides to 
exercise his revisional jurisdiction under 
s, 436 or s. 437 he should record his reasons 
for setting aside the order of discharge and 
ordinarily confine the exercise of his power 
of interference to thos® powers which are¢x- 

ressly specified in those sections, and not 

ke upon himself the duty of trying dle se 
persons and conyicting them as a Al fcis- 


9) $2 0, 1040; 3 O. L. J. 43; 3 Or. L. J9120 . 
i 8 O. W. N. 456; 1 Or. L. J. 355, 
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® ł 4 
trate exercising original jurisdiction. For 
distinctiom between ‘enquiry “and ‘trial’ I 
rely on the view taken by the majority of 
the Full Bench in Hari Dass Sanyal v. 
Saritulla (2). As I donot, hatvever, think 
any useful purpose would be served by 
my directing ‘the District Magistrate now 
to proceed against the appellants strictly 
aceyrding to the pfocedure contemplated by 
s. 436 or s. 437 I decline to follow that course, 
as I am convinced that the decision of the 
District Magistrate is correct or the merits, 

As regards the rest of the grounds they 
raise questions of appreciation of evidence 
recorded by the District Magistrate. I have 
studied ‘the record carefully and [ think 
that the District Magistrate has taken a 
correet view of the law and the evidence in 
The evidence of Manko was cer- 


£30. 
ae believable. The conclusion stated 
in para. 8 of the judgment under appeal 


ives a concise version of what happened 
and I fully endorse every word of it. 

In the matter of the sentence, I think the 
District Magistrate has himself shown leni- 
ency and I do not think there is any ground 
for further leniency in this case. 

The appeals fail and are dismissed. 

G. R D. Anpeals dismissed, 

Z. K, 
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BOMBAY HIGH COURT. 
CRIMINAL ApegaL No. 464 or 1925. 
February 3, 1926. 
Present :—J astice Bir Amberson Marten, 
Kr., and Mr Justice Madgavkar. 
EMPIEROR—APrELLANT 


hi versus ° 
. KAIKOBAD SORABJI—Accuszp— 
RESPONDENT. 


l apang Act (IX of 1890), s 108—Communication 
ige es of—Valuadles left at platform, 
whether reasonable and suficient cause. 

Section 108, Railways Act, 18 primarily intended for 
the protection of the personal safety of passongers 
who are travelling in the train , The mere fact ofa 

rson leaving his coat containing valuables on the 
Piattorm is not a reasonable and sufficient cause 
eatitliag him to pull the communication cord of the 


“Oriminel appeal by the Government of 


Bombay, from an order of acquittal of the 


Class Magistrate, Jalalpore. ` 
KA S S Patkar, Government Pleader, fær 
wo. °* 
ni, for the Accused. 
Messrs. Crawford, Bailey &°Co., for the 
Bombay, Baroda & Central India Railway. 


“ BMPRROR Y, KAIKOBAD BORABIY, 


‘(08 1, 0, 1926] 
JUDGMENT, 

Marten, ‘J.—This is an appeal by Gov- 
ernmentagainst the acquittal of the accused 
on a charge under s. 108 of jhe Indian 
Railways Act of having without reasonable 
and sufficient cause pulled the communi- 
cation cord in a particular train. The 
question turns on whether there was suffici- 
ent evidence before the Magistrate to justify 
him in finding that there was reasonable 
and sufficient cause. It is admitted that 
the accused pulled the emergency chain 
and that he djd so, because he had leit 
his coat behind on the platform. He further 
alleges that the coat contained valuables. 
For the purposes*® of this case we may 
assume that that was so. 

Primarily, s. 108is intended for the protec- 
tion of the personal safety of passengers 
who are travelling by train. But this com- 
munication cord might result in endanger- 
ing the sefety of passengers either in the 
train in question orin some other train, if 
it became at alla habit for passengers to 
pull the emergency chain and thus bring 
a particular train to a standstill automdti- 
cally, unless there was some serious reason 
for eo doing. In other words the practical 
working of the Railway might be endanger- 
ed, or at any rate made difficult, if such a 
habit as this prevailed. ° l 

In our view, the mere fact that ihe 
accused left his ccat on the platform was not 
8 reasonable and sufficient cause within the 
meaning of s, 108, and accordingly. there 
was no evidence which in law enabled the 
Magistrate to hold that the accused came 
wilbin the exception to that section. In 
our judement, theréfore, the accused should 
bave teen convicted. We accordingly ` 
allow the appeal and convict the accursed 
under the*recticn, 

But, as regards the sentence, we recognise 
that it is human to err, and.that it was not 
an unnatural act for a man to do on the 
spur of the moment. Further, there are 
no surrounding circumstances which neces- 
sitate the maximum fine. Accordingly we 
think justice willbe met in this particular 
case by inflicting a fine of Re. 1 having: 
regard to all the circumstances and bearing 
in mind tbat tHe case is in the nature ofa 
test case, and thatthe accused has had to 
employ Couneel in the Bombay High 
Court to defend him. That*accordingly 
will be our order. | 

Madgavkar, J.+I agree, 
sack Appeal allowed. 


ë i . 
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NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 
CRIMINAL APPRAL No. 23 of 1926. 

. March 18, 19.6. 
Present:—Mr,Hallifax, A. J.C, and 
Mr. Kinkhede, A. J. C. 

DADI LODHI—Acousgp—APPRLLANT 
versus 


EMPERO R--RESPONDENT. 

Evidence Act (I of 1872), .s6. 8, 11h—Accused in 
Police custody—Confession before AMagistrate—Pre- 
sumption—Criminal Procedure Code (Act Y of 1898), 
8. 162—Statement made to Police, mnadmissibility of — 
Objection, whether applies to coPfesston— Proof of guilt, 
how far influences measure of punishment. 

The mere fact of an accused being in Police custody, 
ig not a good basis for a presumption, that any con- 
fession he may make before the Magistrate is caused 
by an inducement, threat or promis3, having refer- 
eace to the charge aginst him proceeding from some 
Police Officer and sufficient to make him believe that 
he Na be benefited in the trial by making it. [p. 59, 
30. 

No statement made tothe Police by any person, 
whether accusad or witness, during an investigation 
can be even mentioned in evidence except to the 
extent and under the circumstances stated in s. 162, 
Or P. O, but it would bə admissible if it formed part 
of a confession by the accused before the Magistrate. 
[p 80, col 1] 

If the evidence ina case affords such a degree of 
certainty of the guilt of the accused as 1s mentioned 
ins, 3 of the Iividence Act, the sentence including 
that of death must be based on the facts found proved 
by howsoevar little the proof of them exceeds the 
standard stated*in the section, otherwise the accused 
must be acquitted and the Judge or Magistrate con- 
tradicts himsgalf if he says that an accused person 1s 
proved guilty but should be lightly punished because 
the proof of his guilt is weak. |p. 60, col. 2.] 


Appeal against a finding and sentence 
passed by the Additional Sessions Judge, 
Jubbulpore, dated the 28th January 1926, 
in Sessions Trial No. fs of 1925. 


Captain S M. Wright, for the Appellant. 
Mr. G. P. Dick, for the Crown. 


JUDGMENT.—The appellant Dadi 
. Lodhi has been convicted of murder and 
sentenced to death, The first point taken 
by his learned Counsel is thatit is proved 
by Ex. P-3 that Jhunni (P. W. No. 4) did 
not mention the name of the appellant in 
the report he made åt the Barela Police 
Station. Itis apparent, if only from the 
fact that hewas accompaaied by the Kotway, 
now dead, that Jhunni knew all about 


what Raghunath (P. W. No, 6) and Chetie dence Act, but even if it is mede ip 
(P. W, Ne. 7) had said before he left the 


village about having seen Dadi that night, 
and itisargued that his failure to mention 


this at the Police Station proves that they 
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said nothing, If that isso, the depositiong 
of these two withesses mest be rejected, 
and they are no small part of*the prodf of 
the guilt of the appellant, 

Jhunni certainly failed to mention the 
matter, but we are unable to accept that 
fact as prof that Raghynath and Cheti” 
did not say at once that they had* seen 
Dadi. Tnere isa goad deal ofe other un- 
im peachableevidence proving that they did, 
aod the failure of Jhunni to make a delifite 
accusation against® any particular peiscn 
at that stage, although he knew all about 
the matter, is just what is to ba expected 
from a person of his class. 

It is next suggested that Johri'’s wife, 
Chhoti (P. W. No. a) and his brother J hunni 
(P. W. No. 4), being the first to reach Johri 
after he was struck, must have geen the 
murderer if any one did. On this it 15 
urged that Kaghunath and Cheti, who 
arrived there after Chhoti and Jhunni, can 
not have seen him and are lyiug when they 
say they did. Lhe plan filed as Ex, P-y, 
however, explains this, Raghunath and 
Oheti came from the direction 1n which the 
murderer or murderers went; Raghunath 
came from another direction and (bhoti 
from inside the house alung the side of 
which they went. The matter is a strong 
indication of the absence of concoction of 
evidence; if there had been anything ot that 
sort Chhoti and Jhunni, the first on the 
scene, would undoubtedly have said they 
had seen Dadi, whether the other two said 
Bo also or not. 4 

Objection was also taken to the admis- 
sibility in evidence of the confession made 
by the appellant to the Tahsildar on the 
ground that it was “not voluntary”, the 
somewhat vague term ordinarily used in 
place of the words of s. 24 of the Evidence 
Act. It is fiequently assumed that the 
mere tact of a person being in custody is 
a good basis for a presumption that .any 
confession he may make is caused by an 
inaucement, thieat or promise having re- 
ference to the charge against him proceed- 
ing from some Police Othcer and sufficient 


*to make him believe that he would be 


benefited in the trial by making it. That 
is nota justifiableeinference according to 
‘the principle stated ins, 114 of the” Ervi- 
this 
case there is plenty of good evid@yce to 
rebut it, and we are satisfied that the ccn- 
fession was not made under the influence 
of any such inducement, threat or promise 


60 


ns is mentioned in s. 24°of the Evidence 
ete 

eon inadmiésible evidence of what the 
appellant told the Police about the “balua 
concealed in his house" has been let in. 
The terms of s. 162 of the Or P.O. are 
perfectly clear, and no statement made to 
the Police by “amy person", whether accused 
or witness, during an investigation can be 
even mentioned in evidence except to the 
extent and under the circumstances and 
conditions stated in that section. The fact 
that the balua was found gongealed in 
Dadi’s house can be taken into considera- 
tion, but the fact that he or anybody else 
said so to the Police must be entirely ex- 
cluded, There is, however, a fact in this 
connection of the same sort which can be 
considered as evidence, and is perhaps more 
significant. That is that Dadi was telling 
the Tahsildar at Jabalpur exactly where 
this balua was hidden during the same 
day and possibly the same hour in which it 
was discovered at Bilgada nineteen miles 
away, though he was arrested in the morn- 
ingafter the murder. _ 

The facts proved against the appellant 
are that he was going away from Johris 
house a few seconds after the murder was 
committed, with a weapon in_his hands, 
that he told Premlal (P. W. No. 17) very 
soon after that he had committed it and 
advised him to burn the balua which he 
had borrowed from him and then returned, 
that he concealed his own balua which 
had blood on it in his own house before he 
was frrested, that is to say during the same 
night or early the following morning, and 
that there was blood on his angocha. These 
facts would be sufficient for his conviction 
hy themselves, but the certainty of his 
guilt is made greater by his confession to 
thé Tahsildar. 

The proved circumstances of the murder 
include none that would justify the Court 
in refraining from pagsing sentence of 
death. The finding and sentence are ac- 
cordingly maintained and the appeal is 
dismissed. Da h 

The learned Additional Sessions Judge 
has constdered a plea taken on behalf of* 
the accused that sentence of death should 
not be passed on him because the evidence 


. is mainly or wholly circumstantial. There 
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to justify the passing of an irrevocable 
sentence. Even that.is not correct, as it 
is not the senténce that is irrevocable, but 
the execution of it. 

Tf the evidence in & cese affords such 
a degree of certainty of the guilt of the 
accused asis mentioned in s. 3 of the Ervi- 
dence Act, the sentence must be based on- 
the facts found proved, by, however, little 
the proof of them exceeds the standard 
stated in that section; otherwise the accused 
must beacquitted. A Judge or Magistrate 
who says an accused person is proved 
guilty, but should be lightly punished 
because the proof òf his guilt is weak, con- 
tracdicts and stultifies himaelf, 

To this undoubte@ principle, that the 
facts found proved must bo accepted as 
facts in estimating the severity of the sen- 
tence that ought to bs passed, by, however 
little that proof exceeds the minimum laid 
down ins.3 of the Evidence Act, sentence 
of death is not an exception either at the 
trial orin appeal. If there is nothing in 
those facts to justify a sentence of trans- 
pee for life, sentence of death must 

6 passed at the trial and maintained in thd 
appeal, 

But the law naturally makes full pro- 
vision for the undoubted fact that a capital 
sentence dilfers from all others in being 
irrevocable after it has been ecarried out. 
That provision is to be found in Ch. XXVI 
of the Cr. P. O. Ifthe High Court ought 
to be guided by the same considerations in 
maintaining or altering a sentence under 
s.423 as those governing the confirmation or 
refusal to confirm under s. 378, the whole of 
Oh. XX VII would be otiose and futile except 
in the very faw case3 of sentenca of death 
in which no appeal is filed and in cases 
submitted by a Magistrate of the third class 
under s.562.e Chapter XXVII of the Code 
speaks of a necessary preliminary only to 
execution of the sentence, and contemplates 
proceedings subsequent to the disposal of 
the appeal. ° 

If then we leave out the matters to be 
considered under s. 423, there is nothing 
left for consideratiqn under s. 376 except 
the one matter mentioned, whether the 
certainty of guilt ig sufficiently in excess 
af the minimum c&rtainty required bys, 3 
of the Evidence Act to remove the danger 


is a want of precision and almost of mean- eof the carrying out ofthe sentence pn an 


ing inthis common statement of the plea, 


innocent person. That danger ts present 


but it comes to this that the certainty of in the execution of any sentence, but in all 
the guilt of the accused is not sufficient others the mistake oan be- rectified, in 
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theory completely and in practice almost 
completely. It can never be entirely absent, 
as absolute certainty is impossible’ in human 
affairs, Wut before inflicting an irrevocable 
penalty we require a nearer approach to it 
than we do for a revocable penalty. 

It can, therefore, safely be said that this 
matter must be left out of consideration 
at the trialin passing the sentence and in 
the appeal in maintaining it, but it must 
be considered in the proceedings on the 
reference under s. 374 and there is no other 
Nemes that arises in tose proceedings, 
tis certainly convenient to discuss it in 
the judgment in thee appeal, as is being 
done here. But that has led to its being 


regarded asa matter for consideration in- 


the appeal and even at the trial, as was done 
in this case and is frequently done in other 
Cases, 

In the present case the guilt of Dadi 
Lodhi ig finally put beyond reasonable 
doubt by his confession to the Tahsildar, 
The sentence of death, which has already 
been maintained in this judgment, will, 
therefore, be also confirmed in the proceed- 
ings on the reference under s. 374 of the 
Or. P. O., for the reasons here stated. 

G. R. D, Appeal dismissed, 


CALCUTTA HIGH COURT. 
CRIMINAL Rurgrence No. 142 or 1925. 
July 20, 1925. 

Present :—Mr. Justice Suhrawardy an 

Mr. Justice Duval. > . 

EMPEROR—-PRO8ECUTOR 
versus 
MIAJAN AND oraBRs—ACOUSED. 

Criminal Procedure Code (Act V of 1898), 5 428— 
A tal—Setting aside conviction—Re-trial—Sub- 
ordinate Court's discretion, 

An order passed by an Appellate Court ona con- 
sideration of a point of law only and without record- 
ing any finding on the merits ef the case to the effect 
“The conviction and sentence are set aside. As 
regatds the expediency of a re-trial, I leave the matter 


to the learned District Magistrate’ does not amount, 


to an order of acquittal, but simply quashes the pro- 
ceedings and gives a discretion tothe Magistrate to 
order re-trial or discharge the accused. [p 61, col. 2 | 

It isngt ilegal for an Appeal Court quashing 
proceedings to leave ıt tothe Subordinate Court to 
re-try the accueed at its discretion. 

Bent Madhab Kandu v. Emperor, 49 Ind, Cas. 848; 
29 0. L, J. 34; 23 O, W., N. 94; 20 Cr, L, J. 225; 44 O. 
812, referred to, = 
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“ Oriminal, referefice made by the District 
Magistrate, Hooghly, dated tHe 16th May 
1925, ` i 

Mr, A. K. Basu (with him Babu Suty- 
endra Kishore Ghose), for the Accused. 

JUDGMENT. 

Suhrawardy, J.—In this case the 
accused were convicted under s9. 147, 323 
and 325 of the Indian Penal Code, and 
sentenced to various terms of imprisén- 
ment. There was art appeal by the accused 
to the Sessions Judge of Hooghly, and the 
learned Judge passed an order simular 
to the one which we have considered in the 
other case(Revision Case No. 270 of 1925. 
An objection in this case was taken before 
him on the ground that there was no suf- 
cient compliance with the provisions of 
s. 360 of the Or. P. O. The learned Sessions 
Judge gave effect to this contention and 
passed the following order: “I have care- 
fully considered the circumstance urged 
and in my considered opinion I hold that 
I have no other alternative but to allow 
the appeal. The conviction and sentences 
are set aside. As regards the expediency 
of a re-trial, I leave the matter to the learn- 
ed District Magistrate, inasmuch as any 
opinion passed by me, one way or the 
other, would prejudice the result of a re- 
trial.” When the matter went back to the 
learned District Magistrate, he ordered tliat 
the case should be re-tried. It went back 
to the Magistrate who had originally heard 
it, and was transferred from his file to “the 
file of an Honorary Magistrate. The Trial 
Magistrate, beingof opinion thatthe order 
passed by the Sessions Judge wasevirtua!ly 
an order of acquittal, refused to proceed 
with the case and sent the papers to thé 
District Magistrate with the remark that, 
in his opinion, the accused had been ac- 
quitted by the Sessions Judge, and they 
could not be tried again for the saine 
offences. The learned District Magistrate 
ceuld not agree with the view taken by the 
Honorary Magistrate, and has referred this 
mattar to us under s. 438 of the Or. P. C. 
His recommendation is that the order made 
by the Sessions Judge didnot amount to 
an acquittal of the gccused, and that, in 
the circumstances of this case, andin view 
eof the evidence, it was in the intere of 
justice that the accused shpuld be re®tried. 
I think that thereference should be esc- 
cepted. What the Sessions Judgt did, 
as appears from his judgment, was to giva 
effect to the objection taken on behalf of 
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thetaccused that the provisions of s. 360 
of the Or. P. G. were fot observed, and 
thers being this material irregularity the 
whole trial was vitiated The learned Judge 
in his judgment did not discuss tha evi- 
dsnoca or record any finding on the merits of 
the case, as is apparent from the latter part 
of theorder in which he says that he leaves 
the matter éo the learned District Magistrate, 
inasmuch as any opinion passed by him, 
one way or the other, would prejudice the 
result of a re-trial. The learned Judge 
himself might have ordered a re trial, but 
for some reason best known to him he left 
it to the discretion of the District Magis- 
„trate. By yirtue of the discretion thus 
left in the District Magistrate, that officer 
has now ordered that there should be a 
re-trial.°It does not appear that there is any 
illegality in thisorder. But it is argued 
by the learned Oounsel, who appears for 
the accused, that the order of the Sessions 
Judge amounted to an acquittal of the 
accused in law. This argument is based on 
the wording of the judgment which says 
that the conviction and sentences are set 
aside. Itis maintained that, if the learned 
Judge was ofopinion that there should be 
a re-trial, he was the only persen who could 
order it, and that he was not correct in 
leaving the matter to the discretion of the 
District Magistrate. I think this contention 
should not prevail. Ordersin the form in 
which the present order is passed are fre- 
quently passed by Appellate Courts. The 
reas@én is that in some cases the Appellate 
Oourt thinks it proper to leave the question 
of re-trial to the discretion of the author- 
ities who might not consider it worth while 
tọ preceed with the matter» further. A 
question similar to this came up for con- 
sideration of this Court in the case of 
Beni Madhab Kundu v. Emperor (1). There 
a Bench of this Court, in setting aside the 
conviction and sentence of the accused pass: 
ed by the Assistant Sessions Judge, in a 
trial held with the aid of a Jury had passed 
the following order: ‘it will be open to 
the Orown to proceed further with the case, 
ifit be %o advised”. A similar objections 
was raised that the order operated as an 
acquittal. The learned Ohief Justice held 
that it was virtually an order for retrial, 


and that this Court must be taken not toe 


have efnally disposed of the matter but left 
jt tothe Crown. I fully erdorse the view 


(1) 49 Ind. Cas. 849; 29 O, L. J. 34; 230, W. N. 94; 
20 Cr, L J, 225; 48 0,212, 
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expressed therein, and I think that tha 
ordar ofths District Magistrate for re-trial 
was with jurisdiction and the reference must 
beascepted. L2t the papers be sent down at’ 
once. . 

Duval, J.—I agrae. .The only point 
that arises is whether the order of the 
Sassions Judge amounted to an acquittal, 
The order may not be very happily worded, 
but it is clear, reading it as a whole, that 
there was no intention by the Sassions 
Judgs to acquit the accused. It was left to 
the District Magistrate to decide whether 
he would, considertng the evidence that had 
been adduced; proceed with the case or 
not; and I bold thate the Magistrate had 
full jurisdiction to act in the way he did. I, 
therefore, agres that the reference should ` 
be accepted. 


8, 8. Reference accepted. 


katatanan adhan anan ên aatinaa) 


BOMBAY HIGH COURT. 

OrtuinaL Revistonau APPLICATION No. 48 

oF 1926. 
February lu, 1926. 
Present: —Justice Sir Amberson Marten, Kr., 
and Mr. Justice Co¥ajee. 
Inre MALLAPPA BASAPPA 
KURNAHALLU—-APPLIOANT. j 

Criminal Procedure Code (Act V of 1898), ss. 107, 

145—Dispute about land—Question to be determined— 
Breach of peace, likelihood of—Remedy. 
_ A Criminal Court should not ordinarily in proceed- 
ings unders 115, Or. P.O, go into question of title 
but should concern itself with the question of possés- 
sion ([p. 83,col 1.] . 

Where it is probable that parties to a land dispute 
will break the King's peace before the decision of the 
Civil Court can be given, the danger may be guarded. 
against by an drder under s, 107, Čr. P. O. [ibid.] 


Oriminal revisional application against 
an order of the First Olass, Magistrate at 
Bijapur. 

Sir Thomas Strangman, (with him MreA. 
G. Desai), for the Applicant. : 

JUDGMENT. 

Marten, J.—This isan application in 
revision with reference to a complaint 
under s. 145 of the Or. P. O. The First 
@lass Magistrate has gone in great detail 
into the title of the property in dispute. 
Indeed the twenty-five typed pages of his 
judgment are mainly concerned ‘with this 
question of title, In the result he held that 
the Civil Court was the proper Tribunal 
to decide the real dispute hetween tha 
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parties, He also found that the Hindu 
family in question wad still joint, and that 
the lands and houses concerned in this 
proceeding were jointly in the possession 
and management of the applicant and op- 
ponents, and that consequently ss. 145 and 
146° did not apply.” 


The grievance now urged before us by’ 


the applicant is that the learned Magistrate 
should not have gone into the question 
of title, but should have concerned himself 
only with the question of possession, and 
that he has consequently approached the 
case from a wrong angle. eTo a consider- 
ablé degree I accept that argument. In 
the view I personally take, s, 144 is fre- 
quently misapplied in practice, and Magis- 
trates in Criminal Courts occupy a large 
amount of timein going into questions of 
title with which they are not concerned, 
and which ought properly to be decided by 
the Civil Courts of the land. My brother 
Ooyajee has pointed out that sub-s. (4) of 
ps, 149 recognises by the use of the words 
‘if possible” that the Magistrate may be 
unable to decide a case in the summary 
manner contemplated by that sub-section 60 
as to say who is in possession of the land. 
Accordingly in the present case we have 
either got a definite finding that both the 
parties were in possession of the land, or 


alternatively ths Magistrate has not been . 


able “fo determine that point. But it is 
cléar that he considers the dispute to be one 
for the Oivil Court. - 

Under these circumstances, we think, that 
theré is no sufficient cause shown for us to 
interfere in revision with the actual decision 
which the Magistrate arrived at. And in 
saying what I have as regards the improper 
use Of s. 145, I may draw attention to s. 107 
which gives Magistrates a general power 
of binding over parties to keep the peace in 
certain events, Consequently, if it is prob- 
able that the parties toa land dispute will 
break the King’s peace before the decision 


of the*Civil Oourt can be given, that danger . 
can be guarded against by an order under . 


5. 107 in an appropriate case. 

I also wish to add this, Because I see so 
many, instances of parties trying to.use the 
Criminal Courts for the settlement of what 
are really civil disputes. In effect, litigants 
in the Oivil Courts pay in Court-fees for the 
costs of the Oyiminal Courts in this country, 
- apart froni fines levied in criminal cases. 
Oonsequently, when parties endeavour to 


got the decision of a Oriminal Courton these 
a + = e «6 
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questions of title, they are, in fact, shirkimg 
the just contributi8n in feea which they 
ought to make towards the civi? litigatidn 
of this land. This isan additional reason, 
I think, which should make Magistrates 
careful not tô be induced by the Pleaders 
before them into allowing what is really a 
civil case to be argued in a Criminal Couit, 
with aconsequent waste of public time and 
to the detriment not only of other litigants, 
but also of the learned Magistrate himself, 
I would accordingly dismiss this applica- 
tion. 7 = 

Coyajee, J.—I entirely-agree with the 
opinion expressed by my learned brother 
as to the scope and applicability pf s. 145 
of the Cr. P. O, 


R. L. Application rejected. 


¢ 





LAHORE HIGH COURT. 
CriMiINAL Rayision PETITION No. 1224 
oF 1924. 

November 22, 1924, 

-` Present:—Mr. Justice Harrison. 
FAKHR-UD-DIN alias SANNA-—ACOUSED 

i i —PETITIONER 

g VETEUS 5 
- EMPEROR— RESPONDENT, 

Evidence Act (I of 1872), a. 80—Warrant case— 
Trial, meaning of—Joint trial—Confeasion by ope 
accused, whether admissible against co-accused. 

In a warrant case the trial covers the whole of the 


proceedings. [p. 64, coL 2,] 


Where in a warrant case a co-accused pleads guilty 
to the charge and makes a confessional statement 


which woula justify his conviction on the chargesthe e 
gainst hig co- ° 


statement is admissible in evidence a 
accused unders. 30 of the Evidenca Act. |p. 64, col, l.fe 
[Oase-law referred to.] 


Petition for revision of an order of the 


‘Bessionsd udge, Delhi, dated the 4th August 


1924, affirming thatofthe District Magis- 
trate, Delhi, dated the 18th July 1924, 
Mr. Abdul Aziz, for the Petitioner. 
Kanwar Dalip Singh, Assistant Legal Re- 
membrancer, for the Respondent. ý 


JUDGMENT.—Three men named An- 
drews, Ahmad Din and Fakhr-ud-Din atras 
Sanna, kave been convicted under s, y (e) 
ofẹ the Opium Act, I of 1878, and sep- 
tenced to varying terms of imprisonmégt; 


-and Ahmad Din and Fakhr-ud-Din have 
also been ordered to pay fines, Their-ap- 
peal waa rejected by the learned Sessions 


, e 
. ° . 
64 4 
Judge, and op revisian the two points 
urged areethat the confessioh made by 
Andrews and his plea of guilty at the trial 
should not have been taken into account 
against the other two co-accused, inasmuch 
ag the trial only commenced afler the 
plea, had been‘recorded and all three were, 
therefore, not jointly tried; and further 
that there is not sufficient corroboration of 
the nature describedin Kehr Singh v. Em- 
peror (1) to justify a sopviction. 

All three men were sent up for trial and 
proceedings began against them all. When 
questioned, Andrews said that he was guilty 
and subsequently pleaded guilty after the 
charge hel been framed. He said, how- 
ever, that he wished to produce witnesses, 
and these witnesses as to character he did 
produce. He was, therefore, not sentenced 
at once. His confession has been taken 
into account against both co-accused, name- 
ly, Ahmad Din and Fakhr-ud-Din, and 
constitutes, in fact, the most important 
evidence against them. There is no doubt 
that this confession fulfills the requirements 
laid down in Chunt Lal v. Emperor (2) 
as it justifies the conviction of the confessor. 
The question, however, is whether it can 
be said that all three accused were jointly 
tried and the requirements ofs. 30 of the 
Evidence Act have been fulfilled. I find 
in a very recentauthority aclear exposi- 
tion of the law on the subject with which 
I entirely agree. In In re Vempallt Bali 
Redgly (3) Ayling, J. explains that the au- 
thorities quoted before him to the effect 
that the trial begins afterthe plea, relate 
only to trials before a Sessions Court where 
the plea is recorded at the outset of the 
$rial. “ “No doubt,” he says, “a prisoner, who 
then pleads guilty and is convicted on his 
plea, cannot be held to be tried jointly 
with others (co-accused) against whom the 
case proceeds under s. 272. But the present 
cake is quite different. All the accused 
were jointly tried before the Magistrate and 
their pleas were not recorded until after 
the close of the prosecution evidence, and 
after the recording of their statements now 
in question”. These remarks apply ex- 
actly to the present case. I find that this 
view of the meanin# of the word “trial” 


t 6 
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as Yeluchuri Venkatachennaya v. Emperor 
(4). In that case the word “trial” as used in 
5. 900 waseheld to cover proceedings under 
s. 107. Similarly in Sahib Din v. Ewperor (5) 
it was held that in s. 350 the word “trial” 
covered the whole of the proceedings in a 
warrant case. It follows, in my opinion, 
that if this be the meaning of the word 
in s. 350 of the Or. P. O., there is not only 
no reason why it should not be read but 
every reason why it should be read in pre- 
cisely the same sense ins. 30 of the Evi- 
dence Act. I think it is clear that so-far 
as ordinary warrant cases are concerted 
the Legislature contemplated the taking 
of proceedings and’ the hearing of evi- 
dence against two or more men jointly, and 
not merely the concluding stage of the 
proceedings after the framing of the charge. 
Such proceedings and such taking of evi- 
dence cannot be said to occur in a Sessions 
Court against a man who pleads guilty 
at the.outset and is convicted and the dis- 
tinction, therefore, is more apparant than 
real. The evidence of Andrews, therefore, 
I hold to be admissible against the two cò- 
accused. 

The only question remaining is whether 
there is sufficient corroboration against both 
these men. The facts are simple. The 
Excise Inspector and the Inspector of Police 
having reason to suppose that a Eurasian 
named Andrews was concerned in the 
smuggling of opium on avery large scale, 
went to his roomin the Albion Hotel at 
Delhi. Andrews admitted what he was do- 
ing and that the three boxesin the room 
contained opium. He also said that Ahmad. 
Din was his principal and that within an 
hour a servant of Ahmad Din, named Fakhr- 
ud-Din, would come bringing the keys of 
the boxes.* This is exactly what happened. 
The keys were found to fit the boxes and 
@ vast amount of opium, more than 14 
maunds was found inside. These keys 
were admitted by Ahmad Din to be. his. 
This is a peculiar and, to my mind, a 
convincing piece of corroboration. It is 
true that although the Police and the Ex- 
cise Inspector had failed to open the boxes 
with the keys which Andrews had in “his 

° possession at the time, a subsequent attempt 


is confirmed by that taken in a Full sate in Qourt showed that one of these keys 


dec®ion of the Madras High Court reporte 


1) 59 Ind. Cas. $13; 22 Or, Le J. 161; 11 P. W.R, 


1921°Cr ° ‘ 
2) 60 Ind. Oas. 660; 22 Cr. L. J. 260, 

3) 22 Ind. Cas, 157; 88 M, 302; 14 M, L, T, 453: 
ko Or, L. J. 18, : 


(4) 56 Ind. Cas. 50; 43 M. 511; 11 Lie W. 435; en 
M. W. N. 280; 38 M. L. J. 370; 21 Or. L. J. 402: 9 
M. L. T. 178. | 
(5) 66 Ind. Cas. 826; 3 L, 115; 23 Cr, L. J. 380; A, 
t 
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would openone ofthe boxes, It is also 
true that these keys opened+other boxes 
belonging to Ahmad Din which were found 
on search of the premises, which he oc- 
cupied. Making every allowance for these 
facts I consider thjs piece of corroboration 
to be extremely valuable. It is not denied 
that this Fakhr-nd-Din is Ahmad Din’s ser- 
vant and it is admitted by Fakhr-ud-Din 
that he made over these three boxes to 
Andrews a couple of nights before. This 
is the second piece of corroboration. I 
find that these two pieces of corrobo- 
ration combined with the statement of 
Andrews conclusively prove the guilt of 
Ahmad Din, è 
As regards Fakhr-ud-Din, the evidence 
is not so strong. It is conceivable, and, 
indeed, possible that his master did not 
disclose to him what the contents of the 
boxes were and that he was acting through- 
out asa mere innocent tool, As pointed 
-out by Counsel for the Crown, the circum- 
‘stances should have aroused the suspicions 
of any ordinary man, but this is not, I 
think, sufficient reason for interfering that 
he must have verified or acted upon his 
suspicions and discovered what were the 
contents of the boxes. I give him the bene- 
fitof the doubt, accept his application for 
revision, and acquit him. 
rhe application of Ahmad Din is dismiss- 
ed. 


2K ` 
Application of Fakhr-ud-Din accepted. 





RANGOON HIGH COURT. 
CRIMINAL MISCELLANEOUS APPLICATION 
No. 26 or 1925. 

October 13, 1925. 
Present:—Mr. Justice Brown. 
SWA LAY- TEONG—PE8TITLONER 
versus 


YEO BOON LAY— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 3. 491— 
Habeas corpus proceedings—Dispute as to custody of 
children—Procedure—Discretion of Court. 

The proper method of having a bona fide dispute 
as to the guardianship of minor children between 
their, parents settled, is by way-of application under 
the Guardians and Wards Act and not by way of an 
application under s.491 of the Or. P. O. Where an 
application is made under the latter section and the 
Court is of opinion that the applicant has another 
remedy open to him under which the rights of the 
_ parties can be more satisfactorily settled, ıt has power 

to refuse to exercise its discretionary an under 
the provision of 8.491. [p. 67, cols. 1 & 2.] 

ý as 


v- 
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“Abdul Razzak. The 


G5 
Application made under s. 491, Or, P. <. 
(Habeas corpys) . 
Mr. Judge, for the Petitioner. ° 
Mr. Paul, for ihe Respondent. 
JUDGMENT.—The applicant, Swi 


Lay Teong, 4 Chinaman, has filed an appli- 
cation under s. 491 of the Gr. P. C., for 
an order on the respondent, Yeo Boon Lar, 
to make over to him the custody of his male 
child, Wet Kyi. 

According to the application, the appli: 
cant was married to Burmese woman, Ma 
Lon Tin, and divorced her on the 19th of 
April, 1922. He then made over the child, 
Wet Kyi, a boy then aged three, to the 
respondent, the respondent agreeing to 
peep the child until the applicant wanted it 

ack. 

About six months ago the applicant's 
Chinese wife came to Rangoon, and the ap- 
plicant has now asked therespondent to 
restore the child to him, which the respond- 
ent has failed to do. 

The respondent admits that Wet Kyi is 
the son of the applicant, and that Wet Kyi 
is in lis custody. 

He denies, however, that Wet Kyiis the 
legitimate son of the applicant. He further 
says that, when the applicant separated 
from Ma Lon Tin, they jointly gave the 
child to him in adoption, and that it was 
agreed that, if, at any time, either the 
applicant or Ma Lon Tin should take the 
child back, they would compensate the 
respondent to the extent of Rs. 60 per 
mensem for nursing, feeding and medieal 
charges. 

This is, so far as I am aware, the first 
case in which an application has been made 
to this Court for the exercise of its poyers | 
of habeas corpus under the provision of o 
s. 491 of the Cr. P. O., and the first questions 
for decision is whether the case is one in 
which the Oourt should exercise the dis- 
cretionary powers given to it by that sec- 
tion, There are, of course, no judicial 
pronouncements of this Court to help me in 
my decision. 

In the case of Zara Bibi v, Abdul Razzak 
(iban application was made under «. 491 
of the Gr. P. C. by the mother of two minor 
Muhammadan a eae Serene the father, 

al order passed fn 
that case was that the children should be 
restored to the legal guardianship of th8ir 
mother;but it was only afte® considerable 


(D 8 Ind, Cas, 618; 12 Bom, L, R., 8913 11 €r L, 
J. 687, 
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hegitation that the learned Judge who 
decided the case, passed the order he did, 
and he appears to have beer? greatly in- 
fluenced by certain rules issued by the 
High Court of Bombay which he held to be 
binding on him, e 

It was argued on behalfof the respondent 
in that case that the application was an 
abuse of the process of the Court; that 
there was a bona jftde dispute between the 
father and mother of the boys as to the 
guardianship of the person of the minor 
boys; and that the petitioner should have 
made an application under the Guardians 
and Wards Act. The learned Judge ex- 
pressed himself as strongly in sympathy 
with thise contension, but he nevertheless 
held that, under the rules framed by the 
High Court, he had no option in the matter. 

In an earlier case of the same High Court 
In re Saithri (2) a similar application had 
been made under s. 491 for the delivery of 


-= a minor child to the custody of ils mother. 


In a lengthy judgment various English 
authorities on the point were discussed. 
It was held that, under the circumstances 
of the particular case, it was not in the 
interest of the minor that the order desired 
should be passed. 

The question as to whether the High 
Court was bound to come to a decision as 
to the proper custody of a child under 
s. 491, or could, in the exercise of its dis- 
cretion, leave the parties concerned to the 
ordinary remedy in the QOivil Courts, was 
not, discussed. 

similar application was dealt with In 
the matter of Joshy Assam (3). In that case 
the natural parents of a girl were found to 
have måde over the custody of their child 


ein adoption to the respondents and it was 
found that it was, in the interests of the 


Child, that it should remain with the re- 
spondents. The Court, therefore, refused 
to pass an order for the restoration of the 
child to its parents. -° 

In that case also it does not seem to have 
been suggested that the provisions of s. 491 
eould not suitably be applied, and that the 
parties should be referred to the Oivil 
Courts. l 

The result of these authorities would ap- 
peer to be that this @ourt certainly has the 
power to order the respondent in this case 
10 wegtore the child to the applicant; and 
tha if it weresproved that the child was 


' (9) 1B B. 367; 8 Ind.. Dec. (N. a.) 683. o 
{3) 23 O. 290; 12 Ind. Dec. (N. 8.) 194. 


[95 I. O. 1926! 


the legitimate son of the applicant, and it 
were not shown thdt it was, in the interest 
of the child, that it should remaia with the 
respondent the Court should exercise its 
discretionary powers and pass he orders 
asked for. r 

The questicn of the’ legitimacy of the 
child has been raised and it is clear that 
this Court can puss no order for delivery of 
the child to the applicant unless satisfied 
that the applicant is legally entitled to the 
custody. It is not alleged by either side 
that the child will not be properly and 
decently lookedsafter if kept in the custody 
of the. other. This being the position of 
affairs I huve thought it proper to have the 
mother of the child added as-a party to 
the proceedings and to call for affidavits 
from the parties on the subject of the legi- 
timacy of the child, and the existence or 
otherwise of an alleged adoption by the re- 
spondent Yeo Boon Lay. The mother Ma 
Lon Tin when she appeared in Court stated 
that she wished the child to remain where 
it is. She has filed no written statement 
in the proceedings but has sworn an afi- 
davit in which she strongly objects to the 
orders asked for. It is admitted that the 
petitioner and Ma Lon Tin lived together 
from about the year 1918 until the year 
1922, when they separated and executed a 
deed of divorce or separation. It was at 
the time of their separating that the minor 
in question was made over by both its 
parents to the custody of the respondent 
Yeo Boon Lay. The petitioner and the 
respondent Yeo Boon Lay are Chinese Con- 
fucians. Ma Lon Tin in her affidavit de- 
scribed herself asa Chinese halt caste and 
a Buddhist. The applicant has filed a num- 
ber of affidavits by persons who swear that 
they were present at a wedding ceremony 
between Ma Lon Tin and the applicant. 
Ma Lon Tin, however, denies that there 
ever was such a ceremony and avers that 
she was never legally married to the appli- 
cant. Were the parties both Burmese Bud- 
dhists, the question would be comparatively 
simple, but they are not Burmese Bud- 
dhists, and in deciding whether or not 
there was a legal marriage difficult ques- 
tions oflaw and fact arise. After a caraful 
consideration of the circumstances of the 
case, I have with some hesitation come to 
the conclusion that this question of the 
legitimacy of the child cannot “be tatisfac- 
torlly settled in the present proceedings. 
1 do not thinkit would he denied that if 


«a 
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the applicant's claim isa valid one, he can 
seek his remedy in the Original Civil Side 
of this Court*either under the Guardians 
and Wards Act or by means of a regular 
suit. It ig only recently that this Court 
has been empowered with the powers of 


WA LAY THONG Y. YEO BOON’ LAY. 
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the only authority in support of this cop- 
tention isa passagesefrom page 170 of Notcs 
and Comméhtaries on Ohinese. Orimingl 
Law by Alabaster, which run as follows :-- 
“An illegitimate child follows its father, 
is to take his name and be supported by 


habeas corpus at all and I see no reason to him or, if he be dead, by his family.” This 
Suppose that the fact that these extra- passage certainly does suggést that tLe 
ordinary powers now exist takes away from “contention put forward on behalf of fhe 
litigants their ordinary rights which they applicant is correct. But I should‘hesitate 
previously had under the civil law. A before holding on an insolated passage of 
refusal to exercise powers under s. 49lof this sort that the illegitimate child of a 
the Or. P. C. will not, therefore, deprive Chinese Confueian father and a Chinese 
the applicant of any rightg he may have. half-caste Buddhist mother in Burma must 
The result of such refusal will merely be of necessily be under the control of its 


that he will have to place his case beforea 
Tribunal the rules of procedure of which 
are suitably frained for the proper decision 
of complicated questions of law and fact. 
Procedure by affidavit is obviously a very 
unsatisfactory procedure for discovering 
the truth of any facts which are in dispute. 
No rules have as yet been framed by this 
Oourt under the provisions of s. 4yl (2) 
and the exercise of the power given by 
that section is entirely discretionary. In 
two of the three Indian authorities which 
I have referred to, the question as. to whe- 
ther the matter could more properly be 
decided by the Oourt acting under s. 491 


father rather than of its mother. 

The position of the case as it now stands 
19 this. The applicant claims that he is 
entitled tothe custody of the child., The 
respondent denies this and both on the 
facts and the law itis not clear that tlie 
applicant’s claim is valid. The child was 
admittedly given by the applicant himseif 
into the custody of the respondent some 
three years ago, and is now being main- 
tained by the respondent. There is 1.0 
suggestion that the child is not being pro- 
perly looked after and there are no special 
features of the ca3e which would justify 
the exercise of what may perhaps be called 


or by the Court acting in the exercise ofits the emergency powers of habeas corpus. 
civil jurisdictton was not considered and ‘The mother of the child expresses herself 
it is to be noted that in each of these two as strongly opposed to the application. In 
cases the Court actually decided not to all these circumstancesand in the absence of 
exercise its powers of habeas corpus. In any rules as totheprocedure to be adopted in 
the third case, that of Zara Bibi v. Abdul such cases, I am of opinion thatthe case is 
Razzak (1), the Court did pass an order not one in which the Court should exercise 
directing the restoration of the children to the discretionary powers vested in it under 


the -legal guardianship of their mother. 
But the learned Judges who decided the 
case expressed himself as strongly in sym- 
pathy with the contention put forward on 
behalf of the respondent that he proper 


the provisions of s. 441 of the Or. P. C. 
The applicant has another remedy “open to 
him under which the rights of the partics 
can be far more satisfactorily settled than 
under the present summary proceeding’ 


method of having a bona fide dispute as to Inallthe circumstances of the case I ain 
the guardianship of minor children between not satisfied that an order under the pro- 
its parents was by way of application under visions of s. 491 of the Cr. P. C., would be 
the Guardians and Wards Act. It was justified. 

only because of the existence of a special I have, however, come to no decision on 
rule framed by the Bombay High Court the merits of the case and I do not con- 


that action was finally taken in that cage 
under the provisions ofthe Or. P. CG. In 
Burta, as I have already, said, there are no 


rules as yet framed by th8 High Court on e 


the subject. It is contended on behalf of 
the applicant that under Chinese Customary 
Law the father is the proper guardian of 
his children and entitled to their custody 
whether they are legitimate or not, But 


sider that any order should be passed as to 
césts. 

I dismiss this application. 

Z, K. Application dismissed, 
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” BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FoR Revision No. 16 
- oF 1926. 

February 10, 1926. 
Present:— Justice 811 Ambemon Marten, 
Kr., and Mr. Justice Ooyajee. 

Inre PAMPAPPA BALLALRAO DESAI— 
g APPLICANT, 


" Penal Code (Act XLV of 1860), as. 211, 182~—Cri- 


_ minal Procedure Code (Act V of 1898), ss 200, 476B 


a Complaint dismissed without examination of com- 
plainant—-Caliing upon gomplainant io show cause 
against being proceeded agatnst—Dstpict Magistrate, 
-duty of, when making complaints. 
Jf a Magistrate without examining the co 
PATEH, which he is bound to dounders 200, Cr. P 
ismisses his complaint, the complainant cannot 
be called upon to show why he should not be proceed- 
ed against under s 211, Penal Code. |p. 69, cols. 1 & 2.| 
A District Magistrate when he 1s making appli- 
cations or complaints to judicial officers, should con- 
fine his statements strictly to matters which are 
Paitin and which are admissible in evidence. Ip. 71, 
col. 1. f 
Oriminal application against an order 
of the Sessions Judge, Dharwar, confirming 
that of the District Magistrate, Dharwar. 
Sir Thomas Strangman (with him Mr. 
A. G. Desai), forthe Applicant. _ 
Mr. Kanga, Advocate-General, (with him 
Mr. S. S. Patkar, Government Pleader), for 


the Crown. 


JUDGMENT. 

Marten, J.—On or about December 9, 
1925, Mr. Monteath, the District Magistrate 
of Dharwar, filed a complaint before Mr. 
Acott, the Sub-Divisional Magistrate of 
Dharwar, against the present applicant, 
Pampappa Ballalrao Desai, requesting that 
Pampappa be tried for an offence under 
s. 211 or 182 of the Indian Penal Code or 
such other offence as the inquiry may dis- 

*closé@during the trial. Pampappa present- 
dan appeal to Mr. Ferrers, the Sessions 
A praying thatthis complaint might 
be directed to be withdrawn. On January 
11, 1926, the Sessions Judge dismissed that 
appeal. Pampappa hes now presented two 
applications to this Gourt, viz, No. 9 of 
1926, for a transfer of the proceedings, and, 
No. 16 of 1926, praying that the complaint 
may ba directed to be withdrawn. I wijl 
deal with the latter application first, as it 
is the only one which has so far been argu- 
edebefore us. z 
The facts leading up to the above com- 


plaing are shortly as follows:—Pampappa, 


the ‘applicant, #@ppears to ke the Chairman 
of the Taluka: Development Association, 
and a share-holder in the Mango Joint 


, Ih PÈ PAMPAPPa BALLALRAD DESAI. 


° [95 L O. 1926) 


Oultivation Society of Aminbhav, Taluka 
Dharwar. He is dlso a Rao Saheb. On 
May 9, 1925, a large number of mango 
grafts on the lands of the Society were 
destroyed. The next day, viz., Sunday, May 
10, action was taken by the Secretary of the 
Society,and also bythe Rao Saheb. The 
Secretary lodged a formal complaint before 
the Patil which was sent the same day to 
the Subordinate Magistrate, and was sub- 
‘sequently transferred to the file of the 
District Magistrate. Theapplicant himself 
interviewed the District Magistrate the 
same day at the latter’s bungalow accom- 


0. panied by his Pleader. It is stated that 


the Rao Saheb only knows Kanarese, and 
that he did not know exactly what his 
Pleader stated to the Magistrate. Admit- 
tedly, however, the Magistrate’s interven- 
tion was requested in respect of the des- 
truction of these mango grafts. 


The applicant states that he never intend- 
ed that this should constitute a “charge” 
by him, or amount to the institution of any 
criminal proceedings within the meaning 
of s. 211 of the Indian Penal Code, The 
District Magistrate on the other hand took 
the view, as appears from the above com- 
plaint, that the applicant was making a 
formalchargeof destruction, and that the 
person accused of that destrfiction was the 
Sub-I[ospector of Police, Mr. Sumant. It is, 
however, clear, thatthe District Magistrate 
did not examine the applicanton oath, nor 
did he take down the applicant's statement 
in writing as he should have done under 
s. 00 ofthe Cr. P. O. What the District 
Magistrate did do was to cause an enquiry 
to be made into the matter by the District 
Superintendent of Police. But there again, 
the learned Magistrate does not appear to 
have recorded his reasons for postponing 
the issue of process and making that en- 
quiry ashe should have done*unders. 202 if 
the case was treated as being a formal com- 
plaint under the Code. ° 


What happened next was that the for- 
mal complaint filed by the Secretary of that 
Association was proceeded with, and eyen- 
tually it was dispxrissed on or about August 


“20. Then next, on October 19, the appli- 


cant was called on by the District Magis- 
trate to show cause why he should not be 
proceeded with under s. 211 or 182 of the 
Indian Penal Code. He made his answer, 
but after that he had been ‘heard the Dis- 
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trict Magistrate sent in tle above complaint 
on December 9.’ 

The papers before us introduce many 
matters whech, to my mind, are irrelevant 
or inadmissible, and I think it is essential 
for the Court to confine itsattention to the 
precise points beforeit, and not to wander 
off into the allegations and counter-allega- 
tions which have been made by the appli- 
cant against the Sub-Inspector of Police 
and vice versa as to matters prior to the 
dite of the destruction of the mango 
grafts. The argument ofethe applicant 
amounts in effect to this—Ono the Magis- 
trates own showing the applicant was 
making a “charge” within the meaning of 
s, 211, That being so, the complaint could 
only be laid under s. 2ll and not under 
s. 182 [see Apaya Tatoba Munde v. Emperor 
(1)] Butit was not legitimate for the pro- 
secution to institute proceedings under 
s. 211 for making a false charge before the 
proceedings in which that charge was 
actually made had been finally and properly 
determined according to law. Accordingly, 
it was not open to the District Magistrate 
to direct an enquiry in the way which he 
did, and to disregard the provisions of the 
Or. P. O, namely, not to examine the ap- 
plicant on oath, nor to take down his 
statement in Writing, nor to give the 
Magistrate's reasons fur the enquiry by 
the District Superintendent of Police. 
It was further argued thats. 211 is the 
nain charge laid in the Magistrate’s com- 
plaint, and that though s. 182 is mentioned 
it has really no more weight than the 
other sections referred toia general words 
by the Magistrate. In substance the charge 
was one under s. 211. 

As regards the decisions of this Court 
it has been held in Apaya Tutoba Munde 
v. Hmperor(l) thatif a case comes clearly 
under s. 211, tlre procedure to be followed 
should be underthat section and not under 
s. 182.- Thus, as regards the lodging ofa 
complaint for making a false charge before 
the original proceedings have been pro- 
perly determined there ig a recent deci- 
sion qf the Ohief Justice and Mr. Justice 
Shah reported as In re Ningappa Rayappa 
Ghotadki (2). There, a Magistrate without 
examining acomplainantas he was bound 
to do, ‘under 8. 200 of the Cr. P. O., dismis- 


j ved Ind. Cas. 747; 15 Bom. L R 574, l4 Cr. L. 
(2) 81 Ind. Cas, 608: 26 Bom. L R. 183; 48 B. 360; 


A. L R. 1994 Bom, 321; 25 Or, L, 4. 960, oe 
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sed a complaint, and hen called upon tho 
complainant tò show cause why ke shoulc&é 
not be prosecuted under s. 211 or 182. The 
Court held that this could not be done as 
the original c8mplaint had never been pro- 
perly dismissed according to lay. 
And if one considers the underlying 
principles, then surelyss. 200 and 203 of the 
Or. P.C. are perfectly intelligible. Thev 


merely lay down the elementary principle. 


that before you decide against a litigant: 
you shall! firgt Learhim. If,on the other 
hand, the Magistrate merely reads a com- 
plaint, and then proceeds to dismiss if 
without hearing what the complainant may 
have to say, then that may be said to be in 
general a denial of elementary justice. 

We recognise that in In re Ningeppa 
Rayappa Ghotadks (2) another authority in 
Imperatrix v. Jijibhai Govind (3) does not 
appear to have been cited to the Court. But 
there, as pointed out by Sir Thomas Strang- 
man, the case had been finally decided, and 
the accused heard and convicted. Gonse 
quently, different considerations would then 
arise, and mere irregularities in the earlier 
procedure would not necessarily result in 
the conviction being set aside, unless the 
Court came to the conclusion under s. 537 of 
the Cr, P. O., that they had occasioned a 
failure of justice, 

The Advocate-General was really unable 
to dispute the argument that if the Magis- 
trate was correct in thinking that a “charge” 
had been laid before him, then the pre- 
cedure actually adopted by the Magistrate 
for dealing with that complaint was irre- 
gular. Accordingly, in our judgmegt, the 
contention of the applicant, so far as it 
refers to s. 211, is correct, and consequerftly 


it was not open to the District Magistrate , 


to lodge a complaint for making a false 
charge until he had first investigated ac- 
cording to law the original complaint, 
which the applicant Had made. I should’ 
here mention that, asa preliminary point, 
the Advocate-General argued that noappeal 
would lie to us from Mr. Ferrer’s order as 
regards either s. 211 or 182. It was pojnted 
out that the old s. 125 (6) of the Cr. P.C, 
has been omitted in the amended Code, 
énd that there is now a flew s. 476B whick 
giyes a direct right to appeal to a superior 
Court from either admission or the rejet- 
tion ofa complaint in an irfferior Couft, 
It is further, pointed out that in¢he seo 


(3) 22 B. 596; 11 Ind. Dec, (x, a) 979, 
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tions giving this High Court certain powers 
ih revision—I refer to s. 439 (1)—the old s. 
195 has been omitted.” It is further argued 
that although this Court is bys. 439 given 
all the powers conferred on a Uourt of Ap- 
peal by s. 433 (amongst other sections) yet 
s. 423 would not enablethis Court to alter 
or vary Mr. Ferrer’s order. But, after 
listening toan interesting argument we 
think that there is jurisdiction under 
B. 423 (c) to treat the*present application as 
an appeal from Mr. Ferrer’s order, and in 
the words of thatsection “to alter or re- 
verse such order,” and further that we have 
power ugder sub-s. (d) to make “any in- 
cidental order that may be just and proper.” 
As we read the decision of the Chief Justice 
and Mr. Justice Shah as Somabhai Vallar- 
bhai v. Aditbhai Parshottam (4) they agree 
that the jurisdiction exists although it has 
to be sparingly exercised. 

Further, there is a news. 561A which 
provides that nothing in the Code.is “to 
limit or affect the inherent power of the 
High Court to make such orders as may be 
necessary to give effect toany order under 
this Oode, orto prevent abuse ofthe pro- 
cess of any Court or otherwise to secure the 
ends of justice.” It may, therefore, be ar- 
gued thatifthe original complaint by the 
accused was dealt with in a wholly irregular 
way by the judicial officer before whom it 


was laid, then we ought to have power to 


prevent any further proceedings being 
taken until thatcomplaint has been regu- 
larly disposed of. But, speaking from my- 
self, I am always rather chary of invoking 
the inherent powers of the Court, and none- 
thelgss so when we have had no opportunity 
of reconsidering the Supreme Court Charter 
ef: 1823, which may have some bear- 
ing on the powers we possess as succes- 
sors of the Supreme Court. But, as regard 
the form of the order asked for, viz., to 
direct the withdrawal of the complaint, 
Sir Thomas Strangman has pointed out that 
these very words are to be found in s. 476B 
as being one of the powers conferred on an 
Appekate Court. . 
Turning next from s. 211 to a. 182, 


tho real crux of the argument before us, 


hé@s been whether the prosecution are enti- 
tled to rely in the alternative on s. 189. 
Noy, I can quite see that on a certain view 
of this case fhe facts might fall within 
8. “182 anti not within s. 211, viz, if the ap- 

4) 81 Ind. Oas. 947; 26 Bom. L. R. : i 
ADR. 1924 Bom, 347; 25 Or. L. J, lies las 
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plicant only*gave certain information toa 
public sgrvant within the meaning of s. 182 
but did notin any way institute a charge 
under s. 211. If that were so, then it would 
be necessary for the prosecution to show 
that the information so given was false, and 
further that it was given with the inten- 
tion of causing such public servant to do 
or omitcertain matters mentioned in sub- 
section (a) of s. 182, or alternatively to use 
his lawful powers to the injury or annoyance 
of some person under subs. (0). Further, 
the Magistrate Ras referred in his complaint 
tos. 182 specifically and it may be that it 
would be pogsibleto confine the complaint 
by amendment or otherwise tos. 182. But 
here we have a different question of juris- 
diction, because: we have not on that hy- 
pothesis a complaint similar to that for 
which a direct appealis given by s. 476B 
to the Appellate Court. Section 476 
(1) only applies to offences referred to in 
8. 195 (1) (b) or (c), and though an offence 
under s. 211, Indian Penal Code, is within 
sub section (b), an offence under section 
182, Indian Penal Code, is referred to in 
sub-s. (a). 

Apart from that we feel the force of the 
argument for the applicant that in sub- 
stance this complaint by the District Magis- 
trate is founded on the view that there 
was a definite “charge” made by the appli- 
cant, and that the Magistrate has proceeded 
on that basis. On the whole, then we think 
it bettter to treat the complaint on the 
lines which the Magistrate himself has 
stated, viz., that in his view there was a 
charge, Consequenély, under the decision in 
Apaya Patoba Munde v. Emperor (1), the 
proper course to take would be to treat the 
case as one under s. 211 and not under s. 182. 
That being so, we think the better course is 
to direct the whole of this complaint to be 
withdrawn. Then, if the Magistrate so 
thinks fit, he will be at liberty by some 
separate document to institute a fresh com- 
plaint under s. 182, and to found it on such 
facts as in his view, if at all, support a 
charge under s. 182. At present the Magis- 
trate has really not applied his mind to the 
exact facts of the case so as to bring it pre- 
cisely within s. 182. In this particular case 
then and more especially as it is a criminal 
one, we think it safer on the whole to order 
that the present complaint be withdrawn in 
preference to it being amended, so that 
when any complaint comes eventually to be 
heard it will be directed specifically to the 
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particular section uoderwhich the appli- 
cant can (if at all) be legitimatély charged. 

I wish to add this. In my opinion the 
District Magistrate would bs well advised 
if, when he’ is making applications or com- 
plaints to judicial offisers, he confines his 
statements strictly to matters which are 
relevant and which are admissible in evi- 
dence. Thera isa great distinction between, 
for instanc3, what one Police Officer may 
say to another about a case and whata 
judicial officer may say’ Necessarily much 
information that pis3es between Police 
Officers is of acharacter thafis inadmissible 
io Courtsoflaw And similar observations 
may apply to Executie Offters. But 
when we come to the Courts of law, then 
1613 eisential that the accused should not 
be prejudiced by matters being introduced 
which if would be wholly inadmissible to 
tender in evidence, and in our judgment 
this applies no less to statements furnished 
to Subordinate Magistrate than to state- 
ments furnished tothe High Court. Speak- 
ing for mysslf, I have left a strong objec- 
‘tiof to the way in waich the two applications 
to this High Court for withdrawal and for 
transfer have baen overburdened with a 
large amount of het-rogeneous miterial 
which has little or no hearing on the dis- 
pute which weactually hava to decida, viz., 
wheather we ‘should allow this present com- 
p'aint to go forward, and ifso whether we 
should direct a transfer. Ovunsel, however, 
in their excellent arguments have confined 
their attention to the relevant points at 
issue. 

In the result we order that the complaint 
in question which has been mide by the 
District Magistrate be directed to be with- 
drawn, aid that the order of the Sessions 
Judge be discharged. . 

Coyajee, J.—I an of the same opinion, 
The reasons for.the order which we are now 
making have baen so fully expl uned in the 
judgment now delivered by iny learned 
brothsr that I-hiave nothing to adi. ButI 
desire to ass ciate mveelf in the observa- 
tions made by my learned prother regarding 
the advisability of c nfining the statements, 
in applications and complaints made to 
judicial officers and in petitions made to 
this Court, strictly to matters which are 
relevant and which are admissible in evi- 
dence. è : 


R. 4. Order accordingly. 
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RANGQON HIGH COURT. 
ORI MINAL APPBAL No. 1692 Sr 1925, ° 
-~  January’22, 1926. 
Present:—Mr. Justice Oarr, 
NGA PO KAUK AND ANOTHER—APPELLANT3 
versus 


EMPEROR—Responpant. ° 

Evidence Act (I of 1872), 8. 830—Confession of Ct 
accused, value of —Conviction based solely on such co: - 
fession, legality of. F 

| accused person can lawfully be convicted cn 
his own confeagion, even if that confession has heen 
pe if the Court is satisfied of itstruth. p 72, 
gol. 

The confession of an accused person, whether re- 
tracted or not, can be taken into consideration 13 
against his co-accused. But an accused pegson cannet 
be convicted solely on the confession or confessio s 
of his oo-accused unsupported by other evidenc:. 
Such confessions may be taken into.consideratjon ts 
lending support to the other evidence in the cas:. 
But if there is noother evidence it is not proper 
basis for a conviction. It is not strengthened by the 
fact that itis supported by other confessions, whether 
these have been made in such circumstances as to pr:- 
clude the theory that there has been connivance p+- 
tween the persons making the confessions or net. 
|p. 71, col. 2; p. 72, col. 1.] 


Oriminal appeal against a judgment of 
the Special Power Magistrate, Meiktila, in 
Oriminal Regular Trial No. 159 of 1925. 

JUDGMENT.—The two appellants 
have been convicted solely on the confessions 
of two other persons who were tried jointly 
with them. That those confessions coul:-l 
be taken into consideration as against the 
appellants is beyonddoubt. This is positive- 
ly laid down in s. 30 of the Evidence Acs. 
The question is whether a conviction based 
solely on those confessions isa proper one, 
This question was considered by the learned 
Judicial Commissioner of Upper Byrma in 
Nga San Nyein v. Emperor (|), and after a 
full consideration of numerous authorities ° 
he held “that the confession of a co-accns, 
ed person is not the same thing as the testi- 
mony of an accomplice and stands on a 
different footing. It may be taken into 
consideration as lending support to other 
evidence in the case. But if there is no 
other evidence, it is not a proper basis for a 
conviction. It 23 not strengthened by the 
fact that it is supported by other gonfes- 
sions, whether these have been made in 
such circumstances as to preclude the 

*theory that there has ‘been connivance he- 
tyeen the persons making the confessions 
or not.” °’ 

This isa very clear and Precise ruling. 


(1) 41 Ind. O&s. 150; 3 U. B R. (1917) 3; 18 Cr L J 
774; 11 Bur, L. T. 140, 


12. ` r 
«I'he Magistrate wes aware of and quoted it 
in his judgment and” was eyidentiy aware 
eof its eftct. He should have followed it. 
Instead by specious reasoning, which I am 
unable to follow fully, he evaded it and 
convicted the appellants on fhe confessions 
alone. 

To begin with, he stated incorrectly that 
the Judicial Commissioner had arrived at 
this conclusion by adopting the conclusions 

sof the Judges of the Ohief Court in Chit 
Tun v. Crown (2). What the learned Judi- 
cial Commissioner said (of page 8* of the 
report) was that he adopted the conclusions 
of the Judges of the Chief Court in Bait 
Tun'scase (2) astothe law relating to retract- 
ed conftssions—which is a different ques- 
tion altogether. The conclusion of the 
Chief Court had been that an accused per- 
son could properly be convicted on his own 
confession alone even though that confes- 
sion had been retracted, if the Court believ- 
ed that the confession was in fact true. 

Ths Magistrate then proceeded to quote 
Nga Aung Thein v. Crown (3), and to mis- 
apply it. He says that the effect of that 
case is “that a conviction based on the 
unsupported evidence afforded by the con- 
fessions of a co-accused would not be un- 
lawful.” This is placed within quotation 
mark and reads like a quotation, but I am 
unable to find these words, or anything 
resembling them either in the judg- 
ment, itself or in the head-note. What the 
learned Ohief Judge actually said 
(page 1367) “Isee nothing in s. 30 of the Evi- 
dence Act to exclude as against persons 
being jointly tried for the same offence, a 
confessjon made by one of the accused and 
duly proved, simply because,at the trial the 
e confession is withdrawn or denied”. 

e The effect of the three: judgments aa 
is as follows :— 

1. An accused person can lawfully be 
convicted on his own confession even if 
that confession has been retiacted if the 
Court is satisfied of its truth. 

2. The confession ofan accused person, 
whether retracted or not, can be taken into 
consideration as against his co-accused. . 

3. But an accused person cannot be con- 


victed solely on the coniessions or confes- , 


sions of his co-accnsed unsupported by 
other evidence. å 
(pt L. B. R. 238 
(3) 1L B R. 133. . 
*Page ot 4"U. P. T o 1917) [kd] 6 
{VPage ofl L.B. d l 
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I see no reason, to doubt the correctness. 
of any of these conclusions. Following the 
ruling of the learned Judicial Commis- 
sioner 6f Upper Burma in Nga San Nuein 
v. Emperor (1) I set aside the” convictions, 
and sentences passed en Nga Po Kauk and 
Nga Bu and direct that they may be acquit- 
ted and released. Ifthey have been releas- 
ed on bail,as ordered, their bonds must be 
cancelled. 


Z. K, Conviction set aside, 





BOMBÅY HIGH COURT. 
CRIMINAL APPLICATION For Ravision No. 74. 
òr 1926: 

March 3, 1926. 

Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Ormap. 
YHESHVANT SATYA CHAUGULE 
AND OTHERS~-APPLIOANTS 
versus 
EMPEROR— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), 8. 285— 
Unlawful assembly—Common object mentioned in com- 
plaint and found by Magystrate—Charge, common ob- 
ject not mentioned in. 

Where the common object of the unlawful assembly 
is set out in the complaint and is found by the 
Magistrate, mere omission of ıt in the charge will 
not vitiate the trial. p 73, col. 1.1 

Bastradd: v Queen-Limpress, 21 oO: 827; 10 Ind. Deo. 
(N. 8) 1182, followed. 

Sabir v. Queen-Empress, 22 O. 276; 11 Ind. De, 
(N. 8) 185, distinguished. 

Oriminal application against the order of 
the Sessions Judge, Sholapur, confirming 
that of the First Olass Magistrate at 
Pandharpur. 

Mr Ambedkar (with him Mr. B. G. Modak), 
for the Applicants.. 

JUDGMENT.—It is admitted by the 
Sessions Judge in his judgment that the 
common object of the unlawful assembly 
was not specified in the charge. The 
question then is whether the accused have 
been in any way prejudiced ‘in their defence 
by that omission, or whether they have 
been misled in any way, so that a failure 
of 5 ustice has been occasioned. The Judge 
said ;— 

“It is alleged ‘in the complaint that all 
the accused formed an assembly with the 
intention of obstructing the procession, and 
attacked the complainant and others with 
that intention. The Magistrate has recorded 
a finding that ‘the evidence. shows that 
the accused had premeditated an attack, 
and hence were collected in a body near 


the house of accused No, 5 and on the road 
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of the procession.’ I have gone through the 
record, and agree that the "evidence does 
justify that finding. That being so,.the 
defect in the charge, which does not appear 
to have prejudiced the accused in any way, 
does not vitiates the proceedings: see 
Basiraddi v. Queen-Empress (1)." 

In that case certain persons were charged 
with rioting and it appeared that the charge 
did not specify any common object, and 
that neither the judgment of the original 
Court nor that of the Sessions Judge in 
appeal found even what was the common 
object which made the assembly of which the 
prisoners were members an unlawful one. 
It was held that thdbe defects did not 
vitiate the proceedings, there being ample 
evidence on the record to prove what the 
common object of the assembly was, and 
to justify the conviction for the offence of 
which the lower Courts had found the 
accused guilty. 

Their Lordships said (page 831) :— 

‘Wethink that we ought not to grant a 
Rule:for such & purpose, unless we should be 
prepared, on the materials on which we grant 
it, to make it absolute, or, in other words, 
‘to acquit the prisoners, if no cause were 
shown againstit, and we certainly should 
not be prepared to acquit these persons, 
merely in coneequence of the defects which 
I have pointed out in the charge, and in 
both the judgments; because it must be 
evident that notwithstanding them there 
may beample material, in the evidence on 
this record, on which we should ourselves 
be prepared to convict the prisoners of the 
offence of rioting, and to inflict the same 
punishment, which hag been inflicted upon 
them by the Deputy Magistrate. We 
accordingly invited Mr. Apcar to place 
the evidence before us with the object cf 
showing us that, upon it, the prisoners 
ought not to ke convicted of rioting. He 
has doneso, to some extent, and we haye 
ourselves since examined it, and so far 
from thinking that we ought to acquit the 
prisoners, we think that there is ample 
evidence here, which wesee no reason to 
disbelieve, that they were members of an 
assembly, the common ohject of which was 
to prevent, by force, tradefs from resorting 
to the new hat.” 

It is clear then that that case was a far 
stronger one than the case before us. Here 
the complaint specified the common object, 
and both the Magistrate and the Sessions 


(1) 21 ©, 827; 10 Ind. Dec, (x. a.) 1182. WAH 
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Judge in appeal have found that that was 
the commofi object of the accused. a 


We have been referred to the case of 
Sabir v Queen-Empress (2), There was an 
appeal fron@a conviction upon the unani- 
mous verdict of the Jury that the accused 
were guilty under as, 148 and 149, Indian 
Penal Uode. Their Lordships sajd (pages 
23 4*, 285*):— : 

“Before we can say that there ought to 
be a conviction under s. 147, we must be 
satisfied that the Jury have found an unlew- 
ful common object, It 1s impossible for 
us to say, on the findings, whether they 
have given their verdict upon the unlew- 
fulness of the common object ‘to injure 
Nidu, or the unlawfulness of the common 
object to take the mangoes. It may well be, 
and, in dealing with these matters one is 
bound to consider the matter most favorur- 
ably to the accused, that they preferred to 
accept the view that the common object 
was to injure, Nidu, inasmuch as it did 
away with the necessity of coming to any 
conclusion on the question of the posses- 
sion ofthe orchard. If they found that the 
common object of the assembly was to 
injure Nidu, that would be enough, and 
they need not find the other. But there is no 
charge whatever on this head; an entirely 
different common object has been charged. 

“Our attention has been called tos, 225 of 
the Cr. P. G, which provided that ‘uo 
error in stating the particulars, required to 
be stated in the charge, and no omissiog to 
state those particulars, shall be regarded 
at any stage of the case as material unless 
the accused was misled by such error or 
omission.’ Ina case of this kind there may 
be evidence of a variety of common oWjecis,” 
but here, so far as we can see, it | 

mpossible for us, on the evidence as it 
stands and having the charge there is at 
present, to say that the Jury accepted either 
one or the other of those common objects 
They accepted one,it is true, but which 
they accepted it is impossible for us 
to say. It may make a difference in the 
case if,as amatter of fact, they agcepted 
the case that the common object was to 
injure Nidu But that was a common object 
that was never charfed at all and «the 
accused person had no opportunity of mec t- 
a ae 

1ng it. e° 

That seems tome to be & very différent 
case and it was Tag on its eown, facts. 

(2) 22 O. 276, 11 Ind. Dec (v8) 185. 

— *Pages of 22 C.—[Ed.] 


lae $ ° a ° 
I think that the decisign in Basiraddi v. 
Quyueen-Eempyess (1) is directly in point. 
Here there can be no doubt that the accused 
have been in no way prejudiced by the 
omission in the charge of tke common 
object of the unlawful assembly, and there 
is ample justification for applying the 
provisions of s. 225. We, therefore, dismiss 
the application. - 

JB. L Application dismissed, 
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Evidence Act (I of 1872), s8 114, Ml. (b), 188—Ac- 
complice--Presumption—Corroboration, what amounts 
to. 
As a generalrule there is a presumption that an 
accomplice is unworthy of credit, unless he is cor- 
roborated in material particulars. [p. 75, col, 2.] 

The existence of general hostility, general enmity 
and a desire however strong, or & motive, however 
effective, to procure the death of another person may 
be a piece of circumstantial evidence, but is not 
corroboration of a statement of participation in a 
particular crime. Oorroboration must point indubitab- 
ly to the identification of the person charged with 
the particular act with which the direct evidence 
contecta him. [p. 76, col. 1.] 

Oriminal appeal from an order of the Ad- 
ditional Sessions Judge, Cownpore at Banda, 
dated the 23rd December 1925: 

, Six C. Ross Alston, Mr. F. Owen O'Neill, 

eOaptain K.Q. Carleton and Captain K. D. 

Garleton, for the Appellants. 
The Government Advocate, 


Crown. 


JUDGMENT.—This isan appeal by 
five men, who have been convicted ior par- 
ticipation ia a murder. Two ofthe appel- 
lants, who are unrepresented, viz., Kaliwa, 
who confessed and whose confession has 
taken freat prominence in the evidence dt 
the trial and in the consideration of the 
case in Court, and dasila, have been con- 
demned to death. Against them there is 
positive evidence, in addition to the con® 
fessidn of Kalua, going to show that they 
were seen coming away from the scene of 
the cfime. Bhure Singh, also ufrepresent- 
ed before us, has been convicted under 


for the 
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ss. 460 and 302, read with s. 109 of the 
Indian Penal’Code, and sentenced to trans- 
portation, for life upon the statement of 
the confessing accused who testified to 
his presence at the commission of the crime 
and whose evidence against Bhure Singh 
is clearly corroborated in a manner im- 
possible for the appellant to get over. The 
two remaining appellants, both of whom 
have been convicted and sentenced to 


` transportation for life, have been found 


guilty of abetment in a sense of instigation 
and counselling, largely also upon the 
direct evidence of the confession and such 
other circumstances as the Judge thought 
sufficient to justify “his OP E, the con- 
fession against these two men. These two 
men have been represented by Counsel: 
Jagmohan by Mr. O'Neill and Brij Narain 
by Bir Charles Alston, and their cases, no 
doubt, present some difficulty and have 
caused us to examine very closely the 
grounds upon which the learned Judge con- 
victed them. Four persons were also charg- 
ed but acquitted, the charge against'them 
being in substance the same as against 
Jagmohan and Brij Narain, namely, that 
they were instigators and took part in the’ 
preparation and counselling of the crime. 
Three things must be said at the outset. 
We desiretosay, whether we agree with 
it in every portion or whether we disagree 
with certain conclusions in it, it would be 
difficult to find’in a case by no means easy 
a more admirably expressed, clearly 
reasoned and well-stated judgment than the 
judgment of the learned Sessions Judge in 
this case. Secondly, we agree in the view 
he took, which induced him to express his 
appreciation of the excellant work done by 
the Police in a case where probably most 
of the villagers were sympathetic with the 
murderers, and by no means sorry that the 
principal victim had been gotrid of. We 
agree with the compliment, which the 
learned Judge has paid to Police Officers 
in the case and it will follow from those 
observations that, aftera very careful ex- 
amination of the yecord, in which we had 
the assistance of Mr. O'Neill, we come to 
the conclusicn that the investigation in 


ethis case, though slow and difficult and to 


some extent certainly unsuccessful, was 
fair and straight forward. Thirdly, we are 
satisfied that the two men, who have been 
condemned to death and who are a Chamar 
and a Dhobi respectively, were mere dupes 
or instruments of persons of influence and 
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capacity and probably a not imconsiderable 
number of them, who were working to- 
gether behind the scene to ensure the death 
of the déceased man. In that sense the 
result of the case is tosome extent unsa- 
tisfactory, because the two men who have 
been condemned to death are to some ex- 
tent more sinned against than sinning; 
but, if this view of the case is correct, and 
it is the one which the prosecution and 
the Police and the Judge agreed in taking 
throughout, it is probable that the actual 
crime, a8 committed by tke two or three 
men who used the instrument of death, 
far exceeded the original intention of the 
conspirators. If the theory, which we 
accept, be correct, there was reason, Or 
those who decided upon it thought that 
there was reason, why the deceased Baij- 
natb, a prosperous and tyrannical zemindar 
should be put out of the way for all time. 
But there was no reason, whatever, why his 
wife and his maid-servant should also have 
been brutally murdered, and the pro- 
bebility, therefore, is that, while two of the 
men condemned were doing the part of 
some body else behind the scene, they 
were actually guilty of acts far beyond their 
original instructions from the instinct of 
preservation, which led them to hope that 
by destroying the lives of the women they 
might escape detection. 

Having said this much, we may add that 
it is hardly necessary to goin detail which 
weshall have to do in considering the other 
two cases to which we have already refer- 
red into the evidence given in the Oourt 
below in its bearing on Kalwa, Rasila and 
Bhure Singh. Kalwa’s confession, if true, 
and we are satisfied that in the main and 
probably in most of its details it is true— 
is amply sufficient for his conviction and 
his petition of appeal lends no assistance 
either to himself or any body else, consist- 
ing of elaborate legal and technical criti- 
cism of the evidence obviously written for 
him by a lawyer who had either not read, 
or was unable to understand, the case. 
The evidence of Kamts Prasad is con- 
clusive against Rasila and amply corrobo- 


` rates the confession of Kalwa if, as we do,, 


we believe that confession to be substantial- 
ly . true; and his petition of appeal does 
not differ from that of Kalwa. The evidence 
against Bhure Singh, who is included in 
the story of murder given by the confes- 
sion of Kalwa, corroborates that confession 
and, indeed, requires no discussion, because 
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his own statement under s. 164 is sufficient 
in itself to afford corroboratien. These 
three appeals must be dismissed and the 
convictions and sentences affirmed and the 
latter carried out according to law. l 

We feel the same degree of certainty 
about the conclusion we have come to, m 
the case of Jagmohan as we do in the case 
of three appellants with whom we have 
already dealt. He is clearly entitled te 
an acquittal. It wasenot until the Govern- 
ment Pleader as called upon to state what 
really were the circumstances upon the 
evidence, which could be said to corrolo- 
rate the confession of Kalwa, that we re- 
alised how totally they were abserit. Noth- 
ing is to be gained by discussing the £o- 
called suggestion against Jagmohan. The 
view we take is this that in differing from 
the legal proposition, which now has stood 
for many years, laid down in the case of 
Emperor v. Kehri (1) we prefer to follow the 
view of Chief Justice Grath in Empress v. 
Ashootosh Chuckerbutly (2), quoted in the 
judgment in the case of Emperor v. Kehri 
(1), to the view taken by the members of 
the Oourt in Kehris case (1). Asa matter 
offact, ifit has not already been pointed 
out, it is as well to point out that in the 
judgment in Kehrv’s case (1) in the passage 
where Mr. Justice Knox differs from Chief 
Justice Grath and gives his reasons for so 
doing, he has committed himself to a mis- 
atatement of facts with reference to the 
confession, which was the one under epn- 
sideration, having been made in the pre- 
sence and hearing of the co-accused. We 
prefer to follow the old established practice, 
a practice glmost invariably followed 
throughout India even by those who atcept? 
the decision in the order against Kehrj, 
which is well-expressed in Illustration B 
to s. 114 of the Evidence Act, namely, that 
amongst the presumptions a Court may 
make is the presumption that an accomplice 
is unworthy of credit, unless he is cor- 
roborated in material particulars. That is 
a direction of law or of practice—it matters 
not which, which we ourselves eShould 
give to every Jury In any case in which 
we had to direct them upon the law and 
which in matters of fact we oursesves 


should follow. Applying that principle to 


the case of Jagmohan, we acceps cMr. 


(1) 29 A. 434; 4 A `L. J. 319; A. W. N, (1907) 140, 5 
Or L. J, 360° a 

(2) 4 O. 483; 30. L. R.270; 1 Shome L., R., Cr. R 
79; 2 Ind, Deo, (N. 8.) 307. . 
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O'Neill's contention that there is nothing 
in the case, outside the confession point- 
ing to his complicity in this particular 
crime. We are not really in substance de- 
parting or differing from anything which 
the learned Sessions Judge has done, 
although the result of our judgment is to 
revefse his decision. He has acted, as we 
read his judgment, in. condemning Jagmohan 
upon the authority of Emperor v. Kehri (1) 
and he was perfectly within the law in 
doing so. He has justified hipise]fin doing 
so by referring to the enmity, which it 
appears Jagmohan entertained in general 
or, one might say, in sympathy with 
other members of his family, against 
the deceased men. We do not correct 
the learned Judge, because he does not 
say that that in itself was accepted by 
him as corroboration. We merely observe 
in passing that the existence of general 
hostility, general enmity and a desire 
however strong, or a motive however effect- 
ive, to procure the death of another person 
may bea piece of circumstantial evidence, 
but is not corroboration of a sworn state- 
ment of participation in a particular crime. 
Corroboration must point indubitably to 
the identification of the person charged with 
the particular act, with which the direct 
evidence connects him. We, therefore, 
come to the conclusion that onthe mere 
confession of Kalwawethink that Jagmohan 
is entitled to an acquittal, and we allow his 
appeal and direct him to be discharged. 
Tis brings us to the somewhat difficult 
ease of Brij Narain. Every thing that 
could be said on his behalf has been rsaid 
and whatewe have said above with regard 
to Jagmohan, and motive and temptation 
is’ equally applicable to Brij Naraian. We 
dæ not disagree with the Judge that there 
may have been motive for Brij Narain 
to desire the death of the deceased 
man. There were cirgumstances, which 
in the main would be sufficient motive to 
induce him to murder Baijnath. He had, 
undoubtedly, a grievance against him in 
relation to the agreement which he had 


come to*with reference to the management” 


of some share of the family property, which 
he held with the decgased man. If this 
were’a case of circumstantial evidence, 
accepjing the view which the learned 
Judge, has taken, we could not hold that 
that was not a motive pointing to the pos- 
sibility ‘of Brij Narain being guilty. But 
we accept the argument addressed to us 
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on that point and we regard that subject as 
totally irrelevant. Thatis to'say, general 
hostility er general enmity towards a par- 
ticular individual for past conduat cannot 
be considered to be corroboration of a direct 
statement connecting hint with a particular 
crime; but the case against him is clear 
and conclusive, if the statement of Kalwa 
describes in picturesque detail not merely 
the antecedent preparations and conspiracy 
which went on before the night of the 
crime in which, according to Kalwa, this 
appellant was eygaged, but describes with 
considerable detail the performance of the 
crime, the unusual route by which they 
went, aroute requifing some agility, the 
Instruments which they used, and the 
route by which they returned, and it is 
in these matters that one has to look to 
see whether there is corroboration in sup- 
port of the statement of Kalwa, because if 
there is, we are satisfied that the proper 
resulb is that the conviction should be 
upheld. We feel little doubt that there 
were persons behind the actual men who 
committed the crime, that there was a con- 
spiracy of the kind described by Kalwa 
and that in substance there is no reason 
for doubting that he has told the truth. 
The important part of the corroboration 
against Brij Narain is the passage of the 
murderers over the route fairly accurately 
described by the confessing accused, and 
carefully investigated by the learned Judge, 
(who is deserving of every compliment for 
the trouble he took in going to the scene, 
taking down evidence, experimenting with 
the route and writing a clear note of in- 
spection) and also the*finding of the learned 
Judge in the judgment, Kalwa says that 
they climbed the wall from the old ruins 
and got on to the roof of Brij Narain. 
There was a sort of sloping roof, over 
which they had to walk at an angle and 
then by holding on to the wall helped. 
themselves along another slope facing the 
other direction at right angles to the 
original slope over which they had passed 
and so reached ths staircase leading to 
the victim's house. That roof passed over 
Brij Narain’s house. Although the learned 
Þudge has omitted to refer to the circumst- 
ance in his judgment and in the reasons 
#which he gives for convicting Brij Narain, 
which are substantially his obetlience to 
Emperor v, Kehri (1), he comes to the con 
clusion in his note of the sesult of th 
Inspection that the breaking of the tile 
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must surely have o a good deal of 
noise at all night. No body can doubt that 
this is a correct conclusion, and that find- 
ing of fact in his notes of inspection 
really takes as important a part in the 
‘judgment as if it were contained therein. 
Obviously at that time of night all would 


be still, and if any body were awake, and ` 


particularly the owner of the house to which 
the tiles and the roof belonged, it is in- 
conceivable that, if he was in the near 
neighbourhood, he was not well aware that 
the tiles were being broken or that people 
were passing over the roof,*that is to say, 
were committing night trespass upon his 
premises. He himself ewas the first man 
to discover the fact and that is another 
important feature in the consideration of 
his case. He happens to have made one of 
the most detailed and elaborate first re- 
ports for a man, who knew nothing ex- 
cept what he could gather from inspection 
which we have ever seen; and in describ- 
ing to the Police how the murder appears, 
as the result of his detective energy, to 
have been committed, he dwelt upon the 
fact that on the north side of the house, 
where there is the house of Lala Kamta 
Prasad, tiles were seen broken, and on the 
southern side of the residential house also 
a few, tiles werg seen broken. He evidently 
thought, and rightly thought, that that was 
the route that the men had taken. That 
being so, it threw at any rate a certain 
amount of onus upon him if that expres- 
sion can be legitimately used in a criminal 
case to explain how it was that his atten- 
tion was not drawn at night to this unusual 
trespass. He might have been asleep; he 
might have been out; he might be a sleeper 
so sound that people walking on the roof 
either over his head or in his immediate 
neighbourhood and breaking even some 
tiles, would not be likely to disturb him. 
He has remained absolutely silent upon 
the question. According to hisown account, 
we dd not know now whether he alleges 
that he was asleep at the time of the murder 
or whether he was elsewhere or awake on 
his own premises. Wemrfst assume, with- 
out some evidence to the contrary, that 
he was either in or close to his premises in 
the middle of the nightin a normal state 
of things, and we think that the learned 
Judge is right in saying that this act of 
trespass and the breaking of the tiles must 
have made so much noise as to be almost 
certain to direct the attention of at least the 
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owner of tha houge over which the nien 
were passing. We think this circumstance, 
unexplained by Brij Narain, presses heavi- 
ly against him. The second circumstance 
is even mọre significant. Kalwa and 
Rasila, who have justly been condemned 
for the murder and for having passed over 
this roof are, as we have said, men of fow 
caste. We find ourselves unable to resist 
the pressure of the question, especially in 
village life in India, how was it pessible 
for these two men: a Chamar anda Dhohi, 
to undertake this venture, and this route 
over Brij Narain’s premises, without his 
tacit acquiescence, or without a knowledge 
of his previous authority? We come to the 
conclusion that it is impossible to draw the 
inference that this was an unauthorized 
trespass by these two men. Mr. O'Neill 
observed that, if Brij] Narain was at the 
head of the conspiracy, or, at any rate, 
taking a prominent part and allowing his 
premises to be used, the construction of his 
own premises and the facility for closing his 
door and at the same time allowing access 
to Baijnath Singh’s premises made it mure 
likely that he would select the inside of his 
house. Itis conceivable; but speculation, 
where matters of crime are concerned, is 
difficult. It is obvious that the gathering 
for the commission of the crime, and for 
the return to report after the satisfacto.y 
completion of their errand, if located on 
the premises of Brij Narain, and some ac- 
cident should cause an immediate hue and 
ery, would render his escape almost if- 
possible; and, therefore, it seems to us that 
either alternative was one which required 
his knowledge and acquiescence amd that 
the one actually selected was the one which » 
held out the least personal danger of dis- ° 
covery to Brij Narain himself, 9 

Three points arise upon the first report, 
none of which appear to have occurred to 
the learned Judge. He (Brij Narain) was 
avery near, if not the nearest, neighbour 
and a very near relative. He would be the 
first to notice that the occupants of the 
house were still and silent at day-breek 
instead of opening the door and begifining 
their work, as usual, and he did notice the 
fact. The door was fastp,closed; not a sound 
was to be heard. They were called out 
from the door, says Brij Narain in kis 
report, but no reply was received. Acchsl- 
ing to the same repert, he had left his uncle 
at 10 r. 3x., the night before in thé best of 
health and had been sitting and talking to 


78 
han. His description of his own conduct 
for the next few minutes it must have been 
even more than afew minutts is almost 
inhuman in its departure from the natural 
and ordinary conduct of a cousin sleeping 
next door, who finds his thcles house 
silent and unresponsive early in the morn- 


é ` 


ing next day. Whenno reply was receiv- . 


ed, the ọbvious thing to do was to rush into 
the house by any means available and 
obviously there were means available and 
find out why there was no reply, instead 
of that, Kalwa Chamar and Bhagwan Das 
were caused by this appellant to go up 
to the third storey of another house and 
the occupants were called from there. Why? 


Of courde no reply was received; they were . 


dead. Then Jugul Prasad Brahmin was 
sent for from his house. Why? There was 
no difficulty then, and suspicion, if not 
certainty, must have been present to his 
mind and an entry could have been made. 
Not content with these two.steps, Kalwa 
and Bhagwan Das were sent up to the third 
storey of another house, andthey came down 
and said that they could see a chadar smear- 
ed with blood. One would have thought 
that that was sufficient to stimulate into 
activity the patience of Brij Narain. 
Not at all: He must needs go up to the 


-house himself with Jagu, the Brahmin who 


had then arrived, and another person, and 
see the chadar smeared with blood for 
himself. For aught he knew, realising that 
there bad been some blood-stained work, 
seme of the occupants were still alive and 
immediate assistance might have saved 
their lives. Then a rope had to be sent for 
and Bhagwan Das and Kalwa are caused 
to descend into the house by a rope and 
theh, after all these theatrical proceed- 


singg, the main door is opened and the two 


men, who had descended, come out from 
the door and say that all the three inside 
are dead. We can only say that this cir- 
cumstance arouses Strong suspicion and 
establishes from the mouth of the appel- 
lant’s conduct, in our view, inconsistent 
with that of a man who had no knowledge 
at all, of what had happened over-night. 
Secondly; there is in this report an even 
more remarkable circumstance in fact, a 
carcumstance possibly unparallelled in the 
history of reports of this kind—the three 
vfcéims had been severely hacked about, “It 
is*now known, if the „confession is true, 
as we think, that a sword and a pharsa 
had been used. It would be reasonable 
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to suppose, if the murder had been thought 
out, that a syord would be the first weapon 
to use, being likely to be More effective . 
and easier to handle; hut one can under- 
stand two or three men not being content 
with one effective weapon; they did not 
know what degree of resistance they were 
likely to meet and another heavy weapon 
like an axe might be quite useful; but 
reading Kalwa's account, it is a legitimate 
inference to draw that the sword was to be 
the weapon of the act and the pharsa would 
be called in in case of need. Kalwa has 
described what, took place and the doctor 
has described the victims’ appearances, The 
head of one victim, Baijaath, was only 
hanging by a piece of flesh or skin, and 
the wife's intestines had been excavated. 
It is obvious that a sharp and heavy 
instrument had been used, and that was 
what the doctor thought when he wrote his 
post mortem report: “Death might have 
been caused by wounds in the head, face, 
neck and abdomen, as all these wounds 
were fátal and caused by some heavy sharp 
weapon”. It would be practically impos- 
sible for any one with a condition of bodies 
such as these to commit himself as to the 
nature of the weapon that had been used. 
When in the handsof a trained lawyer he 
was shown a sword, he said what we would 
expect a doctor to say, “I ¢annot tell whe- 
ther the injuries were caused by this sword. 
They could be caused by a gandasa,” and 
to another Pleader, “They were probably 
caused by a sword or a phasra like Ex. 10”. 
Brij Narain knew better. The first man 
to arrive at the scene, without any medical 
assistance or any sort of official examina- 
tion of the three bbdies, he reported to the 
Police that the wounds appeared to have 
been caused by a sword. They undoubted- 
ly were; but what there was in the wounds 
themselves, apart from previous knowledge 
on the part of the man who formed that 
Opinion, to cause him to tell the Police that 
they appeared to be caused by a sword, 
from the first to last in the case, is not 
shown. We think that this circumstance 
also must press heavily against Brij Narain 
and indicates that he had reason to believe 
that a sword had been used. 

Finally, the fast sentence in this report 
says that he suspected that the murder had 
been committed owing to this enmity, re- 
ferring toa quarrel, which had taken place 
between his uncle and a zemindar in an- 
other village. There was no ground for 
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suspecting that the actual crime was due 
to that enmity that night more than to 
any thing else. Indeed the victims had just 
returned from that very village? There 
were no grounds in our view other than 
previous knowledge,to justify the inference, 
when Brij Narain first arrived on the 
scene, that the murder had not been com- 
mitted by dacoits. The ornaments had 
been robbed and removed; a list of them 
was given in the same report. He was right. 
The murder was due to enmity. We think 
the inference from this statement in the 
report is the same as theeinference to be 
drawn from the careful way in which he 
stated again at the end pf the report the 
route by which the murderers came and 
went, namely, that he knew well from his 
own hnowledge and his complicity in the 
circumstances of the crime. 

We may, finally, observe with reference to 
the paragraph at the end of the first report 
. that, if Brij Narain was drawing the ordin- 
ary inference of an expert detective from 
the indications on the tiles as tothe route 
by .which the murderers came to the scene 
of the crime, he had absolutely no ground 
to suppose that they went back by the same 
way as they came, and yet in the first 
report he goes cut of his way to say that 
“They came and went from the side of the 
ruin after climbing up the tiled shed.” 
None of these corroborating circumstances 
by itself may be sala to be very weighty, 
but we think the cumulative effect of them 
all is sufficient to corroborate the statement 
of Kalwa, and the appeal of Brij Narain, 
therefore, fails and the conviction and sent- 
ence are affirmed. P 

Z. K. 
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CALCUTTA HIGH COURT. 
CRIMINAL REVISION Cass No. 822 or 1925. 
December 9, 1925. 
: Present:—Mr, Justice 0. ©. Ghose 
and Mr. Justice Duval. 
P, BANERJEE, SANITARY INSPEOTOR, 
HOWRAH MUNICIP? TY— 
CoMPLAINANT— PETITIONER 


VETEUS 
BIPIN BEHARY GHOSE AND ANOTHER— 
AcotsED—OPpposiTs PARTY. 
Criminal Procedure Code (Act V of 1898), 8. 403— 
Acquittal for want of sanctton—Sanction obtatned— 
Subsequent trial, whether barred. < 
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A verdict of acquittal in a case is immune from 
challenge, but it is onlyewhen the accused has been 
“tried” and acq@itted of an offence that the immunify 
arises. [p. 80, col. 1.] , 

Where an accused persoħ is acquitted on the ground 
that the prosecution has not obtained the neces ry 
sanction for inditution of the proceedings, a sub 
sequent trial of the accused after obtaining the neces- 
sary sanction, is not barred by the provisions of s. 403 
of the Or. P. O. [ibid] e 

Criminal revision against an order of the 
Deputy Magistrate, Howrah, dated the 25th 
August 1825. : 

Mr. Narendra Kumar Basu and Babu 
Syamdas Bhatatharjee, for the Petitioner. 

Mr, B. C. Chatterjee and Babu Lalit 


Mohan Sanyal, for the Opposite Party. 


JUDGMENT.—This Rule wads issued 
calling upon-the District Magistrate and tl:e 
accused why the order of the 25th August 
referred to inthe petition should not be set 
aside and the case tried according to law. 

The facts are as follows :—It appears that 
on the 8th November, 1924, the Sanitary 
Inspector of the Howrah Municipality filed 
a complaint before the Deputy Magistrate of 
Howrah against the accused under s. 21 of 
Act VI of 1919 (the Bengal Food Adultera- 
tion Act 1919)for selling adulterated milk in 
contravention of s. 6, sub-cl, (1) of the said 
Act. The prosecution of the accused was 
under the orders ofthe Chairman of the 
Municipality and at the time the prosecu- 
tion was instituted there was no order or 
consent in writing of the Municipal Com- 
missioners of Howrah within the meaning of 
a, 15 of the said Act. In that state ofthings the 
Deputy Magistrate, before whom the case 
was pending, passed the following order :— 
“The offence as taken cognizance of, stands 
ipso facto vitiated for want of a valid 
sanction under the recent ruling of the High 
Court. The subsequent confirmation ofthe, 
Ohairman’s action by the Municipal Com- 
missioners cannot cure the inherent defect of 
the present proceeding as it is. Accused 
dequitted, s. 245, Or. P. O.” This was on 
the 27th March, 1925, On the 15th May, 
1925, the Municipal Commissioners of How- 
rah passed a resolution at a meeting sanc- 
tioning the prosecution of, among qthers, 
the said accused under the said Act. Accord- 
ingly on the 15th June, 1925, a petition of 
tomplaint against the a€cused persons was 
filed before the Deputy Magistrate, but on 
the 25th August the Magistrate acquitted 
the accused by the following order :—" l 
find that the, present accused was acquitted 
by Babu D. R. Ghose, Deputy Magistrate, on 
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th8 27th March, 1925, ip a previous case 
which was brought against bim by the 
Mùnicipality for committing the very same 
offence with whichhe is'charged in this case. 
I do not think the accused can, be tried in 
this case for the same offence so long as 
the order of acquittal in a previous case 
is not upset by some higher Court. The 
case cànnot proceed any further. Accused 
acquitted, s. 245, Or. P. O”. 

* Against the last mentioned order the 
present Rule is direct&d and jt ig contended 
on behalf of the complainant that the pre- 
vious acquittal having been because of the 
want of sanction under s, 190f the Actand 
that defect having been now cured, there 
“was nothing to prevent the Magistrate going 
on with the present trial, as the, previous 
acquittal could not operate asa bar. It is 
also argued that there having been no 
“trial” within the meaning of s, 403, Or. P. 
0., of the accused in the previous case, the 
order of acquittal dated the 27th March, 


1925, could not stand in the way of the pre- 


sent trial. 

We think: that the contentions urged on 
behalf of the complainant are sound and 
ought to be given effect to. 
the Bengal Food Adulteration Act, 1919, 


runs as follows :—‘‘ No prosecution for any 


offence under this Act thall be instituted 


without the order or consent in writing of 
the local authority within whose jurisdic- 


tion the. offence is committed”. The ex- 
pression “local authority ” is defined in 
the Act itself as meaning in the case of any 
Municipality the Municipal Commissioners. 
It would, therefore, follow on the facts set 
ouf above that there having been no order 


. or cqgnsent in writing of the Municipal Com- 


e missioners prior to the 15th March, 1925, 
ganctioning the prosection of the accused 
for any offence under the said Act, the pro- 
secution of the accused undertaken pre- 
viously was incompetent and no cognizance 
could have been taken by any Court of any 
offence alleged to have been committed 
by the accused. It would further follow 
that in the circumstances mentioned above 
there ould have been no trial of the ac- 
cused within the meaning of s. 403, Or. P. 


©. A verdict of acqgittal is no doubt im-, 


mine from challenge ; but it is only when 
an „accused has been “ tried ” and acquitted 
of gf offence that the immunity arises. In 
this case no question of immunity can pos- 
sibly*arisé and we are of opinien that the 
previous acquittal cannot operate asa bar 


ACHHRU MAL V. BMPHRO?. 


Section 15 of 


(95 L O. 1926) 


to the present trial [see in this connection 
Umeruddin ve Emperor (1)]. .We, therefore, 
make the Rule absolute and send the case 
back to the District Magistrate for trial by 
such Magistrate as may be nominated by 
him. ` 

Z. K. Rule made absolute. 


(1) 2 Ind. Oas. 219; 31 A. 317; 6 A. L. J. 262; 9 Or. 
L, J. 526. 


LAHORE GH COURT. 
OBIMINAL Revrslon No. 1366 or 1925. 
January 8, 1926. 
Present:—Mr. Justice Martineau. 
AOHHRU MAL-—Pstirionge 
VETSUs 
EMPEROR—- RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 250—~ 
Discharge of accused—Order for payment of compen- 
sation, whether can be made subsequenily. 

Under a. 250 of the Or. P. O. it isonly the order 
calling upon the complainant to show cause why, he 


should not “pay compensation which is to be contain- 


ed inthe order of discharge. The order for pay- 


ment of compensation is necessarily a subsequent 
order. 


Oase reported by the Additional Sessions 
Judge, Ferozepore, with his No. nil of 1925. 

Mr. Sunder Das, for the P&titioner, 

JUDGMENT.—Narpat Rai v. King- 
Emperor (1) cited by the learned Additional 
Sessions Judge was a ruling under the 
Code of 1898. By s.250 of that Code the 
order for payment of compensation had to 
be made by the order of discharge, The 
law has now been amended, and by the 
present s. 250 it is only the order calling 
upon the complainant to show cause why 
he should not pay compensation which has 
to be contained in the order of discharge. 
The order for payment of compensation 
was necessarily a subsequent order. The 
Magistrate followed the correct procedure, 
and I decline to interfere. Let the records 
be returned. 

Z. K, Revision dismissed. 
a 57 P. R. 1905 Ore; 181 P. L. R. 1905; 3 Or. L., J. 
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BOMBAY HIGH COURT. 
SECOND CIVIL ArPRAL No 14Q oF 1924. 
September 30, 1925. 
Preseni:—Mr. Justice Fawcett and 
Mr Justice Madgavkar. 

GORDHANDAS KESHAVLAL SETH— 

APPELLANT 
veTSUS 
_ DHTIRAJLAL DALSUKHRAMW SETH— 
A f REsvoNDENT, 

Civil Procedure Code (Act V of 1908), s. 100— 
Second appeal—Document, construction of, when 
question of law 

The construction of a document, which is an instru- 
mezt of title or direct foundatzen of rights, is a 
question of law for purposes of second appeal. But 
the construction of a document which 18 not the direct 
foundation of law but only a Piece of evidence 1s not 
& qusstion of law unless the Judge has misdirected 

lf in dealing with it 
, Second appeal trum a decisionof the Joint 
Juige at Ahmedabad, in Appeal No. 205 
‘of 1922, reversing that oi the Suboidi- 
nite Judge at Aomedaba‘l, in Civil Suit 
No. 260 of 191. 2 

Mr. Jayakur (with him Mr. H. V. Divatia), 
for the Appellant. l 

Sir Chimanlal Setalvad, (with him Messrs. 
G.N Thikor and M. K. Thakor), fur the 


Respondent. 
l JUDGMENT. 
Fawcett, J.-Iu tui» case the question 
is wuetuer the plaintiff has estaulished lus 
title to a wall or kotda, anl a otrip of 
land adjacent to it measu'ing about nine 
feet in breadth. The Trial Court fuuud in 
his favour. The lower Appellate Court 
reversed that decree aud dismissed the 
plaintiff's suit with costs. The question 
of ownership mainly turns on the construc- 
tion of certain ducumentis, which were pro- 
duved in the Trial Gourt. The two Courts 
. have considered these documents in detail, 
and a question has been raised in this Court 
as to how far we are justified in second 
appealin disturbing the finding of the lower 
Oourt that the* documents and other evi- 
dence or circumstances did not establish 
the plaintiff's claim. That is a question 
waluh bas been dealt with recently by the 
Privy Council in Midnapur Zeminury Co., 
Lid. v. Uma Charan Madal (1) where it is 
laid down that:-— 

“To ascertain the date fte which a par- 
ticular holding first begon as a uefiuite 
hclding, is essentially a yuestion of fact, 


(1) 74 Ind» Cad 482; 25 Bom. L R, 1287; 21 A. UL. 
J. 723; A. I, R. 1923 P, O. 187; 1 P in T 627, 33M. 
L. T. 291; (1923) M, W. N. 832. 4a DL Le J 668, 40 
GL, J. 16; 39 0, WON, 131 (P.O), 0 
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. even if ifis entirely dependent on -docg- 


mentary evideoce aad no second appl 
hes to the Hh Court from the decision of 
the Districs Judge vy appeal upon such a 
question, uuless it can be shown that he 
has misdirected himself in point of law in 
dealing with it.” 

In the judgment it is said (page 12874). — 

“Now, to ascertain the date at which a 
particular holding fiist began to be held as 
a definite holding, is essentially a question, 
of fact, and must depend on evidence. That 
evidence may be, and naturally is, docu- 
mentary, but the documents admitted in 
evidence upon that question are. really his- 
torical materials, and although they have 
tu be construed, and if possible understood, 
they are not to be treated as involving 
issues of law merely because they haye to 
be construed. It is not as though they 
were being construed as instruments of 
title, or were contracts or statutes or other- 
wise the direct foundation of rights.” 

On the other hand, it has often been 
held by the Privy Council, for instance, in 
Fateh Chand v. Kishen Kunwar (2) that 
if the constiuction of a document is ueces- 
sary for deciding a material question, it 
is a point of law on which a second appeal 
can lie. But the latest decision draws a 
very definite line between cases where the 
construction is one that can be a question 
in second appeal and cases where it can- 
not, In the present case, so fur as the 
plaintiff-appellant bases bis claim on a title 
conveyed to him by the first document, Eg. 
90, I think it clearly is a question of con- 
struction of a document as an instrument 
of title, and so can be the subject ofa 
second appeal. ý 


As regards the other documents, whet is ° 


relied upon is that they do not contain any 
assertion of defendants ownership of this 
particular strip of land or the wall with de~ 
scription of boundaries, as might be ex- 
pected if they had really belonged to the 
defendant or his predecessor in-title, and 
that the lower Appellate Ouurt was wrong 
in not giving that importance to the omis- 
siop which the Trial Cuurt gave {to ik, 
That, I think, amounts to saving cnat these 
documents contain an inplied admis ton 
fhat che land is not the*defendint’s and it 


@) 16 Ind. Cas 67; 34 A. 379 14 Bom. L. R. 109); 
16806 W. N 1035; 2; M. ta J 339, II M. L T. Sy, 
(1912) M. W. N. 1085; WA. UL J. J, 17 0. LJ. L 
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reslly'is on the same footing asthe proved 
8mission of a party to do a certain act, 
which similarly is relied upon as going 
against his case. The sole question in such 
a case is one ofthe Weight that is to be 
attached to such an implied admission, and 
unless the District Judge has misdirected 
himself in. law asto how he should deal 
with that particular question, I do not, for 
myself, think that we would be justified in 
second appeal in upsetting his decree on 
‘the ground that we might take a different 
view as to the weight to be attached to the 
evidence, However, we have heard argu- 
ments at very considerable length on all 
these’ documents, and I also am not satisfi- 
ed that there has been any misconstruction 
by the lower Appellate Court in regard 
to any of these documents. I agree with it 
in holding that Ex.90 does notin fact evi- 
dence a family arrangement by which the 
plaintiff's predecessor-in-title was given 
this wall and strip of land. It seems to me 
that to give the word “tatha” the effect, which 
the Subordinate Judge did, is unjustifiable 
in view of the measurements not being 
given, so that there is no description of 
the area of the land referred to. In my 
opinion, it intended merely to refer to the 
land provided for building on, as in the 
other three cases where the measurements 
are similarly omitted, and the conjunction 
is used merely to connect two adjectival 
phrases, Against the construction contend- 
ed for. is the fact that where extra land 
was given in another case, this wascleaily 
provided for, as also the recital at the end 
about other lands being kept joint. As 
rezards the other docu nents, the District 
Judge points out that the boundary given 
is not complete, as is evident from the 
description given in the document itself, 
‘and itis entirely a matter of appreciation 
of evidence whether the omission to refer 
to this strip of land really amounts to an 
admission, on which the plaintiff can rely. 
Having heard all the arguments, | do not 
think that there are sutticient grounds for 
saying that it should be taken as such an 
adini-sion. This is particularly so in regard 
to thé’award, Ex. 94. It must be remembtr- 
ed that the arbitrators would not be co 
intent upon givin an exact descriptions 
at the house dealt with as upon deciding 
tos whom it should be allotted. Even if tke 
deééndant’s pxedecessor-in title had wanted 
the strip inserted in the’ boundaries, it is 
difftult to suppose that the arbitrators would 
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necessarily have given effect to bis desire. 
Similarly, in regard to the defendant's docu- 
ments, Exs. “122-124, there iin my opinion, 
no misdirection anywhere. The District 
Judge las dealt with them in para. 19 of his 
judgment, and it is correct to say that it is 
purely a negative piece-of evidence. 

In regard to the plan, Ex. 108, the Judge 
has rightly dealt with the matter in para- 
graph 20. The mere fact that the defend- 
ant admitted the plan to be correct does 
not suffice to establish an admission on his 
part that this wall was the plaintiff's. The 
plan was drawn for purposes quite apart 
from the issue‘in this suit, and if would be 
unfair, I think, to treat the statement, 
which is, in anyecase, of rather an am- 
biguous character, as an admission binding 
on the defendant. 

In these circumstances, I think that there 
is no sufficient ground to interfere with, 
the lower Court's decree, and I would dis- 
miss the appeal with costs. sy 

Madgavkar, J.—Asregards the con- 
struction of Ex. 90, both the learned Judges 
below who disposed of the case know 
Gujarathi and 1 will not, therefore, ven- 
ture to dealin detail with the Gujarathi 
construction. It appears to me that the 
single word tatha is entirely inadequate 
to bear the weight of meaning and infer- 
ence and construction sought to be placed 
upon it for the appellant. Obviously, one 
writer might use this phrase “open space 
for the construction of a Dehelun ad- 
measuring” without the word “and”, while 
another might inse:t the word “and” 
before the last word. It hardly appeurs, 
whether in English or in Gujarati, that the 
single addition of the word “aud” neces- 
sarily implies that the open space is to 
be unde:stood to be of the same measure- 
ments as the other open space awarded to 
other brothers. The lower Appellate Court 
was, therefore, right in hglding that the 
plaintiff-appellant had failed to prove his 
right to the portion AB UD in the, plan. 
As regards the other three documents, it 
appears tome very doubtful whether it is 
open tothe appellant to ask us in second 
appeal to consider their evidentiary value 
aud to arrive at a conclusion different 
from that arrifed at by the lower Appel- 
late Court. 

The appeal, in my opinion, fails and 
should be dismissed with costm . 

lt 1s unnecessary for the pul poses of ihia 
litigation te decide whether the whole 
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land A B O D is or is not joint. We, there- 


fore, do not express an Opiniononit.  . 
R. L. Appeal dismissed. 
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RANGOON HIGH COURT. 
Firsr Orvin Appgau No 210 or 1924. 
October 13, 1925, 
Present:—Sir John Guy Rutledge, Kr., 
Ofisiating Ohief Justice, and Justice Sir 
Benjamin Herbert Heald. 
Syed EBRAHIM—AppeLLant 
versus |. 
P.M. SYED KHAN—- RESPONDENT. 
Burma Laws Act (XIII of 1898), s. 18—Muham- 
mudan Law—Pre-emption by co-sharers—Right, whe- 
ther can be exercised in Burm; i 


A claim of pre-emption under the Muhammadan 
Law by reason of co-ownership is permissible in 
Burma by virtue of the provisions of sub-s. (J) of 8. 
13 of the Burma Laws Act. 


Appeal from thé judgment of the District 
Court, Pegu. 

Mr. Doctor, for the Appellant. 

Mr. Foucar, for the Respondent. 


JUDGMENT. —This is an appeal from 
a judgment of thé District Court of Pegu 
dismissing the plaintiff-appellant’s suit on 
a preliminary issue. 

The plaintiff is the’ son of one Katu Bava, 
who died in February, 1923, leaving, accord- 
ing to the plaintiff, as his heirs, himself 
and his sisters Syed Bibi and Rahima 
Bibi. According tothe defendants, deceas- 
ed also left a widow, Ayesha Bibi, as one 
of his heira, Subsequently, on the 16th 
August, 1923, by a registered instrument 
Rahima Bibi sold or purported to sell her 
Bhare in her father’s estate to the defendant 
for Rs 15,000. It appegra thatthe defend- 
ant's father was a brother of the deceased, 
Katu Bava, and that consequently he is the 
first cousin of the plaintiff. Admittedly he 
is not an heir of Katu Bava. 

The plaintiff alleges that her sale to the 
defendant was hot bona fide; that no con- 
sideration passed, and that it really was 
for ths purpose of harassing the plaintiff 
in his administration of the estate But 
the plaintiff for the purposee of the suit 
treats the sale as valid, anti claims a right 
of pre-emption over his sister's share. 

The learned District Judge framed a pre- 
liminary issue. 

“Is the plaintiff entitled to claim pre- 
emption of Rahima Bibi's share of inherit- 


ance in ‘her father's estate purporting to be | 


sold to the defendant by Ex, A?” 
' On this issue the learned District Judge 


EBRAHIM ».8YBD KHAN, e i 8 . 8 


held that pre-emption was not one of tht 


_ subjects to which MuRammadan Law applied 


under s. 13 of the Burma Laws’ Act and 
that, as the parties to the suit were Madras 
Muhammadans by origin, and as the Madras 
High Court ih the case of Ibrahim Saib v. 
Muni Mir Udin Saib (1) decided that the 


` right was not recognised in the Madsas 


Presidency and that it prevented freedorn 
of contract, it was inconsistent with equity 
and good conscience, The beginning of that 
judgment, however, shows that the pre- 
emption then clhimed was entirely different 
from the one claimed inthe present suit. 
In that case it was whether a Muhammadan 
can exercise the right derived from neigh- 
bourhood to insist upon the sale by a Hindu 
being madeto him instead of to another 
Muhammadan. We agree with the learned 
Judges in that case that pre-emption, ex 
jure vicinitatig may be very oppressive and 
not be encouraged. 

The right claimed in this case isnot by 
reason of neighbourhood, but by reason of 
being aco-sharer. From the terms of the 
sale-deed, Ex A, as well as from the plead- 
ings, it seems clear that the estate of Katu 
Bava, deceased, has not been partitioned 
between the heirs, and that they are con- 
sequently co-sharers; and, as the claim of 
pre-emption rests solely on the fact that 
the plaintiff and the vendor are co-heira 
to the estate of Katu Bava, we consider 
that it is one of the subjects to which 
s. 13, sub-s. (1), of the Burma Laws Act 
applies and that consequently it must be 
governed by Muhammadan Law. The same 
view is expressed in the case of Maung Pu 
Zu v. Ma Nge Ma (2). There ise ample 
authority for the proposition that there is a 
right of pre-emption in Muhammadan Law 
between co-sharers, and the parties tothe 
gnit are Sunni Musalmans governed by the 
Hanafi Law. See Hamilton's Hedara, Second 
Edition, page 518; Baillies Muhammadan 
Law Hanafeea, Second Edition, page 481; 
Tyabji's Muhammadan Law, Second Kditicn, 
page 660, ss. 523-B and 523-E ; and Wilson's 
Muhammadan Law, Fifth Edition, page 330, 
s8% 356 and 356-A. ® 

In these circumstances, we consider that 
the appeal must be allgwed with costs and 
that the case must be remitted to the Dfe- 


tsict Court for trial. 
Appeal allowed, 


Z. K. 
R. (1970) 164 af p, 


() 6M. H. O. R. 26." 
me 53 Ind. Cag. 4€6; 3 U, B, 
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e OUDH CHIEF:COURT. 
SECOND CIVIL APPHAL®No. 9246 oF 1924, 
. e February 12, 1826. 
Present:—Mr. Justice Razı. 
SHEO MANGA L—PLAINTIFP-— APPELLANT 


TETSUS 
MATA PERSHAD—DEFENDANT— 
i RESPONDENT. . 

Jurisdiction of Courts—Sutt to contest notice of 
ejectment—Hevenue Court, decision of—Subsequent 
su in Civi Court, whether maintainable—Oudh Rent 
act (XXII of 1886), 8. 108. ` 

Where in a suit to contest the notice’ of ejectment 
under s. 108, cL (8) of the Oudh Rent Acf, the Revenue 
Court decrees the suit holding the plaintiff to be a 
tenant-in-chief and nota sub-tenant, a civil suit by 
the defendant that he was the ténant-in-chief and 
that the plaintiff in the revenue suit was his sub- 
tenant is not maintainable, the sole object of such a 
guit DEDE to get the decision of fhe Kevenue Court 
set aside by the Civil Court [p. 84, col. 2.] 

Dilawar Khan v. Kulsum Bibi, 93 Ind. Cag 62; 3 
O. W. N. 210, Balju v. Mahipat, 49 Ind. Cas. 118; 41 
A. 203; 17 A. L J. 60, Ram Das v. Dubri Keort, 77 

nd. Cas. 139, 20 A. L. J. 606: A. LIR. 1922 All 336; 44 
A. 724 and Khaki Singh v. Bishunath Lal, 86 Ind. Oas. 
447; 2 0. W. N. 14 at p. 16; 12 O.E J. 86; L. RGA. 
(O.) 51; A. I. R. 1925 Oudh 388, relied on. 

Second appeal against the judgment 
and decree of the Sub-Judge, Partabgarh, 
dated the 22nd September 1924, setting aside 
that of the Additional Munsif, Partabgarh, 
dated the llth February 1924, 

Mr. Radha Krishna, for the Appellant, 

Mr. Hyder Husain, for the Respondent. 

JUDGMEN T.—This is an appeal from 
4 decree of the Subordinate Judge, Partab- 
garh, dated the 22nd September 1924, sett- 
ing aside a decree of the Munsif of Partab- 
garh, dated the 11th February 1994, 

, The dispute in this case reldtes to a plot 
dituated in village Tulshipur, District Par- 


_tabgar 


The plaintiff alleged that his brother 
lot in suit asa tenant, that the 
KT s father was his sub-tenant from 

efore the last Settlement, that after the 
death of his father, the defendant became the 
sub-tenant of the plot in suit, that the plaint- 
iff became the tenanf of the plot on the 
death of his brother, that he (plaintiff) 
issued a notice of ejectment against the de- 
fendant and that the defendant brought a 
buit ta, contest the notice with the result 
that the notice was cancelled by the Reve- 
hue Oourt. The 
for a declaration that the defendant wasg 
his sub-tenant. He prayed also that should 
thé defendant be not found to be a sub- 
tenant, then itmight be declared that be 
wae & trespasser. e 


The puit was resisted by the defendant, 


¥ 
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pipintiff, therefore, sued, 


lal 
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He alleged that ha and his father never 
held the plot in dispute as.a sub-tenant 
that he was the plauntiff's co-sharer in the 
holding, “that the décision of the Revenue 
Court was final and that the suit’ was not 
maintainable in the Civil Court. 

The claim was decreed by the first 
Court. The defendant appealed and his 
appeal was allowed by the learned Subordi- 
nate Judge on the findings that the suit 
was not cognizable by the Civil Court and 
that the defendant was not the plaintiff's 
sub-tenant as alleged. It was found also 
that the defendant was never a trespasser. 


I have examined the record and heard the 
learned Oounsel 8n both sides. In my 
Opinion there is no force in this appeal. 
The finding that the defendant is not the 
plaintifs sub-tenant as alleged in the 

laint is a finding of fact and cannot 

ə impugned in second appeal. The learn- 
ed Subordinate Judg® arrived at that find- 
ing having carefully considered the whole 
evidence on record and the finding must be 
accepted. Even if the finding of fact is - 
not accepted, I am not prepared to dis- 
agree with the finding of the learned Sub- 
ordinate Judge that the suitin the Civil 
Court was barred by the Revenue Court 
decision and was not maintainable. I had 
a similar case before me recently. The case 
was decided on the 2ist January 1926 [see 
Dilawar Khan v. Kulsum Bibi (4)], it was 
held in that case that where ina suit to 
contest the notice of ejectment under 
s. 108, cl. (8) of the Oudh Rent Act, the 
Revenue Court decrees the suit holding 
the plaintiff to be a tenant-in-chief and 
not asub-tenant, a ĉivil suit by the defend- 
ant that he was the tenant-in-chief and 
that the plaintiff in the revenue suit was 
his sub-tenant is not maintainable, the sole 
object of such a suit being to get the 
decision of the Revenue Gourt set aside 
by the Oivil Court. Iam still of the same 
opinion. Having failed in the Revenue 
Oourt the plaintiff instituted the present 
suit in the Civil Court with the sole object 
of gettiug the decision of the Revenue 
Court set aside by the Civil Court. If the 
Civil Oourt werg to grant the relief asked 
for the result would surely be aconflict be- 
tween the decision of Oivil Oourt and that 
of the Revenue Court. I think the rulings 
in Baljit v. Mahipat (2) and Ran Das v. 


1) 93 Ind. Cas. 63; 30. W. N; 310. 
8 40 Ind, Cas. 318; 41 A. 203; 17 A, L J, 60, 
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Dubrikoeri (3) help the defendant in this 
case. 1 should like to note that the ruling 
in Ram Das v. Dubri Koeri (3) referred to 
above was approved recently in Khaki Singh 
v. Bishunath Lal (4) 

I agree with’ the learned Subordinate 
Judge that the present suit is not main- 
tainable in the Civil Court and is barred 
‘by the Revenue Court decision. It is really 
& suit for setting aside the decision of the 
Revenue (Jonrt which has become final and 
is now binding on the parties, 

The result is that the @&ppeal fails and 
must be dismissed I dismiss the’ appeal 
with costs. The decree ef the lowet Appel- 
late Court is confirmed in all respect. 

N. H. Appen! dismissed. 

3) 77 Ind Cas, 139; 20 A. L, J. 8608; A. L R. 1922 
All. 336: 44 A. 724. 

. (4) 86 Ind Oas. 447; 2 O. W. N. 14 at p. 16;12 O. L. 
J. 86; L, R. 6 A, (0.) 51; A. L R, 1925 Oudh, 388. 





BOMBAY HIGH COURT. ` 
Soonp Civic Appgat No. 728 or 1924, 
September 30, 1920. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice 
Madgavkar. 
RANCHHODeMA YARAM—DEFENDANT 
——A PPELLAN®T 


versus 
BAI JAYANTI—PLAINTIFE— 
BSPONDENT. 

Hindu Law—Inam grant to goddess—Females, right 
of, to officiate as priest and manage property. 

Where there isa grant of inam to a family goddess 
and management vesta in the family, a Hindu widow 
or an unmarried daughter is not incompetent by 
reason of her sex from inheriting the service and 
emoluments ofa priestly ofice held by her husband 
or father as ths case may be. ut a married daughter 
by reason of her passing out ofthe family of the 
vahivatdar is not entitled to inherit the priestly office. 
[p. &6, col. 1; p 87, eal 1] 

[Oass-law reviewed.] o. 

Second appeal from a decision of the 
Joint Judge at Ahmedabad, in Appeal 
N> 347 of 1922, confirming that of the Sab- 
ordinate Judge at Godhra, in Civil Suit 
No 171 of 1921, 

Mr. G. S. Rao, for the Appellant. 

Mr. G. N. Thakur (with “him Mr. N. P. 


Desai), for the Respondents, 


JUDGMENT. 
Madgavkar, J.—There is a private 
temple of Mahalaxmi at Godhra in the 
ancestral house of the parties. Some land 


was assigned to the goddess in inam by the , 


Scindia Government and the grant was 
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confirmed by the British Goverament by. a 
sanad, Ex, 45, whichis as follows:— 

“It is hereby declared that the said land 
Shall be continued for ever by the British 
Gavernment as the nemnuk imam property 
of Shri Mahalaxumi Mata (goddess) un the 
following conditions : ~that is to say, the 
vahivataar of the said ‘goddess shall con- 
tinue faithful subjects of the British Gove 
ernment and shall make use of the income 
of the said dand for defraying the expenses 
of the said institution and for the continua- 
tion thereof. In consideration of the fulfil- 
ment of which conditions the said land shall 
be continued for ever as nemnuk inam 
and it is further declared that the said in- 
stitution cannot give the said land in sale, 
gift, or by a deed of inheritance, or other- 
wise to any other person.” 

The relationship between the parties is 
shown in the following genealogical tree :— 


DAYARAM 
Dalsukh, Mayaram 
died in 1909 A. D. 
_, Ambalal, == Ranchhod, Balkrishna, 
died in 1915, leaving (defendant). (now 
widow, Parsan, who deceased). 


died in: 1919, 
leaving 2 daughters 





—— 


Satyabhama, Jayanti, 
(who are the plaintiffs in the suit). 5 


Disputes arose between Dalsukh and his 
nephews, Ranchhod, defendant-appellant, 
and his brother Balkrishna now dedsased, 
Dalsukh objecting apparently to allowéng 
his nephews to officiate as sevaks and to 
share in the net profits of the inam ° 
lands.’ Apart from poasessory suits, in Snit 
No. 631 of 1901, under the judgment, Ex, 
66. the nephews succeeded in establishing 
their equal right with their uncie, and 
in Suit No. 32 of 1305 there was a similar 
judgment by compromise, the uacle and 
the nephew taking their turn every alter- 
nats year. i 

Dalsukh died leaving a son Ambalal, 
Ambalal died in 1915 leawing a widow, whg 
died in 1919 and two daughters, the present 
plaintifis respondents. The present snit was 
by tha daughters against Ranehhod Maya- 
ram to establish their equal right to manage: 
ment and net*profits. 

The appellant resisted their claim mainly 
on two. grounds (1) that, being females, they 


Ih 


were not entitled, both under the Hindu 
aw and “by the usage of the particular 
mple, to officiate and take the profits 
“and (2) being both married, they had passed 
out of the family and, therefore, could not 
officiate. Both Courts disallowed these con- 
tentions and decreed the claim. The de- 
fendant appeals. | 
On thefirst ground of disability by reasons 
‘of their sex, there is no decision of this 
Court. The point was left open in Keshav- 
bhat v. Bhagirthidai (1). But’ the compe- 
tence of women to inherit the hereditary 
“priestly office, in default of males, was 
` perhaps assumed in Sitarambhat v. Sitaram 
Ganesh (2). In Madras, an adverse opinion 
‘to such rights was expressed by Sadasiva 
Ayyar, J., in Sundarambal Ammal v. Yo- 
` gavanagurukkal (3). That decision, how- 
ever, was not followed by a subsequent 
Bench ofthe Madras High Court in Rajes- 
wari Ammal v. Subramania Archakar (4) 
and was overruled by aFullBenchin Annya 
Tantri v. Ammakka Hengsu (9) which de- 
cided that “a Hindu widow was not in- 
competent by reason of her sex from inherit- 
ing the service and emoluments of a priestly 
office held by her husband.” Although 
the question and answer are limited to a 
Hindu widow and to the priestly office 
held by her husband, the ratio decidendi 
‘of the majority extends equally to all 
Hindu women and to offices held by their 
father: Similary, the right of a woman 
te succeed as a shebait to her father appears 
to be assumed on the Bengal side: Maha- 
maya Debi v. Haridas Haldar (6). 


In Mohan Lalji v. Tikait Sri. Gordhan 
Lalji (7) the question was ak to the right of 
the sons of daughters to succeed to ghe- 
baitship and the property belonging to it, 
which, related to a Vallabha tem ple. It was 
held by their Lordships of the Privy Council 
that in view ofthe peculiar custom among 
the Vallabha Maharajas of marriage with 
Bhats and the fact that while the daughters 
although they married Bhat husbands, re- 


(1)°3 B. H. O. R. A. O. J. 75. : 
(a) 8 P. H 0. | R. A. O. J. 250. 
nd. Oas. 72; 3R M. 850, 28 M. L. J. 315. 
aL W. N.26: 1 L iba EN) 
4) 32 Ind. Cas 975: 40 M. 105; 30 ML. J. 999. 
5) 47 Ind. Cas. 341: 41 M. 886; 35 M. L J 195: 8 L 
S391, 24 M. L. T. 163; (1918) M. W. N seg ° 7 
i (8) 27 Ind Oks. 400; 42 O. .455, 19 0. W. N. 208; 20 


(1) 19 Ind Cas. 337; 354.283; IS Bom. L. Re: 
17.0, W. N. 741; 11 A L. d. 548: 17 0.1, F 612; 1913} 
M. W. N. 536; 14 M, L. T. 97; 401. A, 97 (P, O). 
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mained in their father's house, their sons 
did not so remain but became Bhats, and 
were disqualified from performing worship, 
the daughters’ sons were not &ntitled to 
officiate or to receive the emoluments. 

In the present case, although the respond- 
ents’ right to succeed was challenged on 
the score of their sex in both the lower 
Courts, it was conceded by Diwan Bahadur 
Rao for the defendant-appellant in this 
Court that he could not challenge the 
plaintiffs-respondents’ right on the ground 
of their sex alone. Theonly ground urged 
for the appellant is that by reason of the 
respondents’ marsiage, they have passed 
out of the family of the vahivatdar or 
officiating priest. . 

For the respondents it is pointed out 
that practically this ground hardly differs 
from the first ground of sex inasmuch as 
every Hindu woman in India is married 
at an early age; and absence of limitation 
as to women or daughters in the sanad is 
also relied upon. a 

As pointed out by their Lordships of ethe 
Privy Council in the case of Mohan Lalji 
v. Tikait Sri Gordhan Lalji (|), referred to 
above, the question is one of giving effect 
to the legel wishes of the founder as to the 
devolution, in other words, of construction 
of the grant. In the present case, the grant 
makes it clear, firstly that the property 
is an inam of the goddess; secondly that 
the. management is to be by the vuhivat- 
dar; and thirdly that the vahivatdars are 
not competent to sell, gift, bequeath or 
alienate the land. Astosex and the con- 
sequences of marriage the sanad is silent. 

There is no evidence of usage except that 
it appears that the respondents’ mother 
Parsan did officiate probably by a deputy, 
during the four yearsof her widowhood 
before her death in 1919. The fact is, how- 
ever, not decisive against the present con- 
tention of the appellant, thoughit is doubt- 
leas décisive against the contention a4 to sex 
which has been given up in this Court. 

The only other relevant circumstance 
appears to be that the goddess was origi- 
nally a private goddes and is still installed 
in a room in the ancestral house.. 

The respondents’ claim really rests upon 
the right now in question being treated 
as a heritable right in exastly the same 
manner as ordinary property under Hindu 
Law. But both by reason of the grant be- 
ing in favour of the goddess and particu- 

*Tarly the third condition of inalienability 


» 


. 
“ 
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by way of gift or deed of inhèritance, the 
right to officiate and to enjoy the pet pro- 
fits cannoybe placed absolutely on a par 
with the rights to sucéession in ordinary 

iadu private-property. The vahivat in 
the grant was, in-our opinion, meant to be 
assigned to the family of Dayaram; and the 
moment any descendant passed out of the 
family, as for example, by adoption or by 
marriage, the right, ipso facto, ceased. Any 
other view, such as the ons for which there- 
spondents contend, would nof only widen the 
succession beyond undue bounds but would 
also lead to difficulties even in carrying 
out the worship for which in this particular 
Case access to the joint family house is 
` necessary. The respondents’ sons, or daugh- 
ters, for instance, could not claim such 
access as a matter of right,‘and if the 
respondents' claim were allowed, in the 
absence of reasons analogous to the reasons 
in the Privy Council decision in the case 
of Mohan Lalji v. Tkait Sri Gordhan Lalji 
(7) referred to above, it would be difficult 
to disallow the claim of the respondents’ 
childrep. The case of a widow such as 
Paraan is different. She has entered the 
family of the original vahivatdar Dayaram 
and has remained there. None of the 
reasons given above against the respondents’ 
claim applied to their mother; and while, 
therefore, a daughter while unmarried or 
8 widow, being in the family of the vahivat- 
dar, could officiate, the respondents who 
are now both married and have now left 
the family of the vahivatdar, are not, in our 
opinion, entitled to officiate. 

The appeal must, thérefore, be allowed, 
the decree of the lower Courts set aside, 
and the suit dismissed with costs through- 
out against the plaintiffs-respondents. 

Macleod, C. J.—I agree. 

R. L. . Appeal allowed, 


CALCUTTA HIGH COURT. 
APPBALS FROM ÅPPRLIĦATE DEOREES 
Nos. 1916 Anp 1917 or 1923. 
December 11, #925. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Mukerji. 
MAHENDRA NATH SASMAL AND OTHERS 
A DEFENDANTS~~APrPELLANTS 


VETEUS 
PROBAL CHANDRA MUKERJEE— 
PLAINTIRE—- RESPONDENT, 


Bengal Tenancy Act (VIII of 1885), ee. 105, 106, 


s 4 
. 
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109—Resord of Rgghts, entry in—A iplication for core 
rection—Dismissal for default, effect of Rent sui’, 
maintainability of. å 

A suit for rent is a suit for relief against an alleged 
grievances which‘ethe plaintiff is entitled to institute 
under the general law. The suit does not concern any 
matter which may form the subject ofan application 
or suit under s 103 or s, 108 of the Bengal Tenaney 
Act, and, therefore, s 109 of tha Act cannot operate 
as a bar to the maintainability-of such a suit, merely 
bacause in dealing with the defence raised in the su:t 
the Court may have to decide on matters which were" 
the subject of an application under 8.105 or 109, 
[p. 83, col. i] ° e 

Saction 109 of the Bengal Tenancy Act is only a 
bar to the entertainment of an application or suit and 
ni 0 the entertainment of a defence to an action. 
tbid. 

Where an application under s. 105 or s. 108 of the 
Bengal Tenancy Act ia dismissed for default, the 
order does not amount to a decision, inasmuch as 
there is no adjudication on the merits. The effect of 
such dismissal is to leave the Record of Rights as it 
was finally published, but the record creates no title 
in favour of any body, and only raises a presumption 
as to the correctness of the entries therein, to avo.d 
which it is not necessary to institute a suit. The 
Record is always a rebuttable pieca of evidence. [ibid } 


Appeals against the decreesof the Sub- 
ordinate Judge, Second Court, Midnapur, 
dated the 7th March 1923, reversing those 
of the Munsif, Fourth Oourt, at Tamluk, 
dated the 13th February 1923. 

. Mr. S. C. Maity and Babu Apurba 
Chandra Mukerjee, for the Appellant. 

Babus Sib Chandra Palit and Shara- 

shija Kant Palit, for the Respondent. 


JUDGMENT.—These two appeals 
arise out of two suits for rent which were 
decreed by the Trial Court but were dis- 
missed on appeal. The suits were for two 
jamas, one being alleged to bear & rental 
of Rs. 19-3 ‘and the other of Rs.. 3-3 
and the claims were laid on the basis 
of the said rentals as the plaintiffs had 
previously obtained decrees at the said 
rates for the said two jamas. Subsequent 
to the said decrees the Record of Rights 
was published in which one jama cf 
Rs. 15-10 5 gundas was recorded for both the 
holdings. The plaintiff then applied under 
ss. 10 and 106 of the Bengal Tenancy Act 
but the applications were dismissed for 
default. The Munsif dismissed the suits 
sholding that s. 109 of the Bengal Tenangy 
Act is a bar to the maintainability of the 
efaims The Subordinate Judge has revprs- 
ed that decision and decreed the suxs. 
Hence these appeals by the defendants. , 

It ig conténded on the authority of the 
decision of the Full Bench of this Oourt 
in the case of Becharam Choudhuri v, Puran 


“and 166, a Civil Court shall nol 


kd ry 


o 88 


Chandra Chatterjee (1) that fhe suits for 
rent aie “nut entertainable by reason of 
the prov’sions of s? 309 of the Bengal 
Tenancy Act. That decision gy plied io the 
facte of these curses would supzort the 
position tiat unotwithetandirg the dis- 
massa] of tie aj plications under s. 105 
en- 
tertain any application or suit concern- 
“ing any matter which was the subject 
of these applications. A sulih for rent is 
for relief against an alleged grievance 
which the plaintiffis entitled to institute 
under the general law. It is not concern- 
ing any matter which may form the sub- 
ject of an application or suit under s. 105 
or s. 106, It is true that in dealing with 
the ‘defence in the present suit, the Court 
has to decide on mattera which were the 
subject of the said application, but as was 
pointed out in the case of Rajendra Narain 
v. Kalım (2) s. 109 is only a bar to the enter- 
tainment of an ap} lication or suit and not 
the entertainment ofa defence to an ac- 
tion. 


It is next contended that the orders dis- 
missing the applications for default operate 
as a bar to the trial of the very same 
question inthe present suite by reason of 
the provisions of section 107 of the Act, 
but the short answer to this contention is 
that that section only makes the procedure 
as laid down inthe CO. P C., forthe trial 
of- suits applicable to | roceedings under 
as. 105 and 106 of the Act. and as regar s8 
the decision in those proceedings operating 
a3 & decree, the orders purported to dismiss 
the application for default without there 
beng any adjudication on*the merits and, 
, therefore, do not amount to a decision; 
” Parbati v. Tolsi Kapi (3). The effect of 
such dismissal is to leave the Record of 
Rights aa it was finally pu! lished, but the 
record creates no title in favour of anvbod,, 

and only raises 8 presumpticn as to the 
correctness of the entry therein to avoid 
which it 1s not -necessary to institute a 
suit, The Récord is always a rebuttable 
piece of evidence. In .the present case, 
the learned Subordinate Judge has found 
that the entries ar® incorrect and have been 
hoes 


(1) 88 Ind. on 
A. I.R 1923 Ca 


837. 29 O. NG N. 735,41 C. L. J. 156; 
Bib; 52 C. 8B 


as 67 Ind. Cas. 813; 49 O. 875: 26. W. N 758; A, 


1. R. 1922 Cal 675 
a 20 Ind.. Cas. 1, 18 O W. N. 604; 18 C. L. J. 
12h - 
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Both the eontentions failing, the appeals 
must be dismissed with costs. 
rA: Appeals dismissed, 
d 





LAHORE HIGH COURT. 
SECOND O1vuL APPRAL No. 1772 or 1925. 
March 26, 1926. 

Presenta—Mr. Justice Jai Lal. 
BHANUN RAM AND aNoTaspR—PLAINTIFFS—~ 


APPELLANTS 
versus 
JIWANDA RAM AND OTHERS—DEBEFENDANTS 
— RESPONDENTS, 


Partnership dissolved—Bulance struck ly one 
sada) after ‘dissolutrzon— Liability of firm. 

A balance struck by a partner after the partner- 
ship had dissolved and accounts settled, is one with- 
vut authority and consideration and does not creata 
any liability on the part of the members of the 
defuuct partnership. 


Secouu appeal from a decree of the Dis- 
trict Judge, Multan, dated the Yth May- 
1325, . reversing that of the Subordinate 
Judge, fourth Class, Mukan, dated the 19ih 
Aa 19_ 4 

Diwan Mahe`h Das, for the Appellants, 

Mr. Jat Gopal Se:hi, for tue Reopsuuenta, 


JUDGMENT.—The appellants insti- 
tuted a sult aginst the responden:s for 
recovery of Rs, 705-6 6, being principa: and 
interest allege. to be dueon balance struck 
for Rs 521-96 on the 28th February 1yi7 
by Tota Ram. He was alleged to be a 
partuer in the firm which was jointly own- 
ed by the respondents. The plea oi the 
respondents was that the fiim ceased to 
exist in 1913 and that Tota Ram, therefore, 
had no authority to strike any balance on 
behalt of the firm. The liability also was 
denied on the merits for want oi cousidera- 
tion. Tota Ram, it may be imentioned, is 
un uncle of the plaintiff. The District 
Judge has held that the balance struck by 
Tota Ram was without authority and with- 
out consideratidn and was collusive. On 
benalf of the appellants it was contended 
that in the account books of the respond- 
enis, the amount claimed by them is shown 
to be payable by the respondents. On 
examination of the acccunt bovks and the 
evidence relating to the same it appears 
that these entries were alsoin the hand- 
writing of Tota Ram. A suit for the ac- 


*dounis of the dissolved partnership was 


2 r 
e 
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instituted by, the respondents against Tota 
Rim ia 1917 and the pleadings of Tota 
Ram were that the partnership ‘ceased ‘to 
exist in £914 and that all the accounts be- 
tween the partners were settled then. 
Under the circumstances mentioned above, 
I hold that the conclusions of the learned 
District Judge are quite correct and that 
the balance in favour of the appellants 
was struck by Tota Ram with 8 view to 
injure the partners and was without con- 
sideration. 

1 dismiss this appeal with costs. 

R. L Appeal dismissed, 


REN 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civiu Revision No. 264 or 1925, 
March 19, 1928. 

Present:—Mr. Kiokhede, Officiating A. J. [a] 
` “NAMDARKH \N—Daranpant No. 1— 
APPLIOANT 
Versus 
NANAOO —Puain- rer —Non-APPLIOANT, 
Civil Procedure Code (Act V of 1908), O XXIII, 
r, 8, Sch II, pora. 1--Arbditration in pending suit 
without leave ‘of Court, validity of—~Award, whether 

can be recognised as compromise. 

Wasn a Jvart is ssized of a causa, its jurisdiction 
cana >t ba ousted by the private and secret act of 
tha partes in referring the dispute to arb tration. if 
they desire to alter the Tribunal they must proceed 
according to tha law laid down in this connection 10 
ths Ssvsull Seaedule tothe C. P O. An award made 
by arbitrators appointed privately during the pan- 
dency of a suit relating to” the matter in dispute 
bstwean the parties cannot ba recognised as valid by 
the Gourt and cannot be enforead as such. If, how- 
ever, the parties areagrsed upon the terms of the- 
award the Court can embody it in a decree as a 
lawful omp romise within the meaning of r. 3 of 
O. XXIL ot the b PO. ip 3°), col. 2; p 90, col. 1] 

Application for revision against a decree 
of the Small Cause Court Judge, Harda, 
dated the 14th July 1925, in S. O. Suit No, 
221 of 1925, 

Messrs. 

* the Applicant. 
Mr. S. B. Gokhale, for the Non-Applicant. 
_ ORDER.—In this reviston, the decision 
of the Small Cause Court which accords 
with ‘the tarms of an award dated the 14th 
April 1925 made upon a private reference 
dated- the 7th April 1925 after the suit 
had -already. been instituted on the 16th 
March- 1925, without - any order of refe 
ence from“ the Court is being - af 


Fida Hussein] and J. Sen, for’ 


NAMDAREHAN W, NAMHOO, z 
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lenged one the ground that,the refer- 
ence on which the award is based is 
not valid so faras it relates to the matters 
in differenee in this litigation. This raises 
a very intricate question as to whether 
the decision of the Small Cause Court can 
be said to be not according to law td call 
for or justify any interference under s. 29 
of the Small Cause Courts Act. In Khatija 
v. Ismail (1) and Vyankatesh Mahedev v, 
Ramchandra Krishna (2) the principle that 
when once a Court is seized of a cause, 
its jurisdiction cannot be ousted by the 
private and secret act of the parties and 


that if they desire to alter the Tribunal e 


they must proceed according to the law 
laid down in this connection has been re- 
cognised. The Bombay High Court is no 
doubt divided against itself See Shavaksha 
Dinsha Dawur v. Tyab Haji Ayub (3), which 
however has been overruled in Mamlal 
Motilal v. Gokuldas Rowjt (4). The view 
taken in Vyankatesh Mahadev vw. Chandra 
Krishna (2) was however followed by Sir 
Stanyon, A.J.O.in Puhpi Baz v. Ansuya Bai 
(5) It was there held that the award made by 
the arbitrators without an order of refereuce 
from the Court was not one which the Court 
could recognise. This clearly shows that the 
parties cannot seek the help of the Court 
to have such an award filed and enforced by 
a decree. The Caleutta High Court has held 
in Amar Chand Chamaria v Banwari Lall 
Rakshit (6)tuiat wherein a pending suit the 
parties go to a private arbitrator without 
the consent of the Court the award cannot 
be enforced either under O XXII, r. 3° 
of the ©. P. O. or under the provisions of the 


Arbitrator Act, and that arbitration im the » 


course of litigation must be under the strict 
conditions and stipulations of the Sch. H of 
the ©. P. C. I have, therefore, no hesitation in 
coming to the conclision that for want of an 
order of reference to arbitration through 
Court the jurisdiction of the Court to decide 
the casé was not ousted in this case and 
that the award as such could not be filed 
under the provisions of the Second Schedule 
afid made theorder of the Court “But 1 
find that the Courts have given effect 


eto the award as if it wisan adjustment py 


common consent in the following cases. 
&ven Sir Stanyon, A. J. O, was ineliaga to 


(1) 12 M. 330; 4 Ind? Dac. (N a) 614. 
2) 27 Ind. Gas, 46: 38 B. 687: 18 Bom. L R 653 1 
3) 37 Ind. Cas. 110; 40B 386, 18 Bom. L R 539, 
4) 59 Ind. Oas 53; 45 B. 245; 32 Bom. L. R 1018, 
(5) 46 Ind, Oas, 902, 
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that view fn the case above’ cited and 
Prideaux, A.J. O, has-taken that view in 
Second Appaal No. 19 of 1915 decided on 
the 2lst September 1916 in Ghlnar v. Pur- 
shottam.. To the same effect are the 
decisions of the other High Oourts in Ga- 
jendra Singh v, Durga Kumari (7), Chinna 
Dorayya v Venkanna (8), Manilal Motilal v. 
Gokal Das Rowji (4) and Algu Pillai v. 
Veluchami (9). Ia the gase of C. C. Durayya 
v. C. Venkanna (8) it is obsefved that Mac- 
leod, O. J. poiated out in Manilal Motilal 
y. Gokal Das Rəwji (4) that whan the term3 
of the adjustment have been settled out 
of Court the parties may agree to ask for 
“songent decree’. In sucha case the true 
position appears to be that the Oourt will 
not look at the arbitration proceedings but 
only at the consent terms as it makes no 
difference whether those terms have been 
arrived by agreement between the parties 
acting by themselves or have been settled 
by a third party chosen by them. The 
power given by s. 2) of Sch II cannot, 
therefore, be said to override the general 
power given to partiesunder O. XXIII r. 3, 
O. P. O., toadjust their disputes by a law- 
ful compromise at any time after the in- 
stitution of suit. 

In this case the plaintiff's oral prayer at 
the hearing for a consent decree could 
virtually be treated as a prayer for record- 
ing the adjustment under O. XXIII, r. 3, 
thoagh it could not be strictly given effect 
to under Sch. If, r. 20. Under these cir- 
cumstances I think the lower Court's de- 
cisions could be supported under O. XXIII, 
T. 3. honge not under the ch. II of the 
©. P. O, 


e The decision is not contrary to law and 
I, therefore, decline to interfere. The appli- 
cation is rejected. Pleader’s fee will be 


Rs. 26. . 
Z. K. Aprlication rejected. 


(6) 69 Ind. Oas. 808; 49 O. 608 A. L R. 1932 Cal. 


404. - 
W 88 Ind. Oas. 768; 47 A. 637; 23 A. L. J. 561; A. 
T. R. 1926 All. 503. 

8) 76 Ind. Oas. 592 A. I. R. 1925 Mad. 59, 

9) 74 Ind. Oaa. 6)); 45 M. L J. 76, (1923) M. W, 
N. 331 & 533; 33 AL L. T.39; 18 L. W. 26, A. L R, 


1923 Mad. 576. 
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OUDH CHIEF COURT. 

Ssoonp Orvia Apegau No. 344 oF 1925. 

April 6, 1926. ° 

Present :—Sir [Luis Stuart, Kr., Chief 

Judge, and Mr. Justice Misra. 

Thahur GAYA DIN SINGH—DEFRNDANT 
— APPBLLANT 
versus i 
B. MAHABIR SINGA— PLAINTIF — 
RESPONDENT 

Defamation—Slen ler—Action for damages—Special 
damage, if tobe proved—Defeniant describin7 plaint- 
ifs wife as of low Mlass—Purty aggrieved—Cause of 
action. 

An action for damages for oral defamation is main- 
tainable, and affords a case for damages even inab- 
sence of proof of special damage andtherule of 
ha kag Law which prohibits, excaptin cartain cases, 
auchan astion unless spscial dumage is allaged, does 
net oe and should not be followed in India. |p. 91, 
col. 1. 

Parvathi v Nannar, 8 M. 175; 3 Ind. Dee. (Nn 8.) 121 
and Dawan Singh v. Mahip Singh, 10 A 425; A. W.N. 
(1838) 157; 6 Ind. Dec. (xN. s.) 288, followed. 

A statement by the defendant that the plaintiff had 
married an Ahtr’s daughter andshould be put out of 
caste, when the truth was that the plaintiff had married 
a high caste Thakur lady the words used by the 
defendant are not only defamatory of the plaintiff's 
wife but are also defamatory of the plaintif and give 
the latter a cause of action. [p. 91, col. 2 | 

Subbaiyar v. Kristnatyar, 1 AL 383; 2 Ind. Jur, 560; 
1 lnd. Dee (x.s.) 256, Luckumsey Rowji v. Hurbun Nur- 
sey, 5 B. 580; 6 Ind Jur. 138; 3 Ind Dee (N. 8.) 382, Daya 
y. Param Sukh, 11 A. 104; A. W. N (1888) 387; 6 Ind, 
Dec. (x. a ) 495 and Brahmanna v. Ramakrishnamu, 18 
M. at 5 M.L J. 89; 6 Ind. Dee. (N. 8.) 524, distingu- 
ishe 

Girwar Singh v. Siraman Singh, 32 O. 1060; 90. W. 
N. 847; 20. L J. 598 and Sukkan Teliv Bipad Teli, 34 
O. 48;4 O. L. J. 388, relied on, 

Appeal against the judgment and decree 
of the District Judge, Rae Bareli, dated the 
14th April 1925, cofifirming that of the 
Sub-Judge, Partabgarh, dated the 30th 


January 1925 
Mr. K. P. Misra, for the Appellant. 
Mr. Aditya Prasad, for the Reapondent. 


JUDGMENT.—This is d#second appeal 
ee a decision of the District Judge 
of Rae Bareli awarding the plaintiff damages 
for aslander found on the facts to have 
been made upon him by the defendant- 
appellant. The fifdingof fact is very clear. 
The plaintiff is a Rajput by caste belong- 


sing to the high əlan of the Tilok Chandi 


Bais. The defendant is proved on the 
facts to have stated that the plaintiff has 
married an Ahir’s daughter and that he 
should be put out of caste. There Was nota 
word of truth in the statement. The plaint- 
iff had never married an Ahirs daughter. 
‘Fh learned Counsel for the appellant at 
first was inclined to take the view that 


[95 I. O. 1926) 


no action for. slander could ‘lie in India 
without proof of special damages, Upon 
this point it is only necessary for us to 
State that we hold that the decision in 
Parvathi v. Mannar (1) which is to the same 
effect as the decision in Dawan Singh v. 
Mahip Singh (2) that therale of Engish Law 
which prohibits, except in certain cases, 
an action for damages for oral defamation 
unless special damage is alleged does not 
apply and should not be followed in India. 
Such an action, as the present action, is, in 
our opinion, maintainablé, and affords a 
case for damages even in absence of proof 
of special damage; but? the question is not 
very material inasmuch as the plaintiff has 
given proofof special damage. The next 
point taken by the learned Counsel, which 
was in fact his main point, was that no 
case lay because the defamation was not 8 
defamation of the plaintiff but the defama- 
tion ofthe plaintiffs wife. In support of 
this proposition he quoted the decision 
in Subbaryar v Kristnaiyar (3) where a 
- Benchof the Madras High Court held in 
1878 that a brother had no cause of action 
for damages because the defendant had 
slandered his sister. The doctrine laid 
down therein has very little bearing on 
the facts ofethe present case. He then 
referred to the decision in Luckumsey 
Rowji v. Hurbun Nursey (4) in which a 
Single Judge laid down that a cousin could 
not institute asuitfur damages in respect 
of the defamation of a deceased cousin 
after his death. This again has little 
bearing upon the matter before us. The 
next decision which he quoted is that of 
Daya v Param Sukh (5), in which it was 
laid down that a Hindu father could not 
bring a suit for damages in respect of 
defamation of his married daughter when 
he was not an, attorney for his daughter. 
We do not question the correctness of that 
decision but, as we shall show, the facis 
here are hardlysimilar. Thenext decision 
of the Madras High Court, which quoted 
with approval the three previous decisions, 
is in Brahmanna v. Ramakrishnama (6). 


(1) 8 M. 175, 3 Ind. Dee, (N. 8.) 191. a 


(2) 10 A. 425; A. W. N. (1688) 157; 6 Ind. Dec. (N. a.) 
886. 

(3) 1 M. 383; 2 Ind, Jur. 560; 1 Ind. Dec. (N. 8.) 
25 = 


4) 5 B. 580, 6 Ind. Jur. 188; 3 Ind. Dec. (x a) 382. 
G 11 A 104; A. W. N. (1888) 287; 6 Ind. Dec. (N. 8). 


; K 18 M. 250; 5 M. L, J. 89;6 Jnd. Dec. (ma) 


GAYA DIN BINGH ¥, MAHABIR BINGE, 


There the defendant had made a statement 
that the plaintiff's. wife had committed 
adultery with a low caste man, and that 
her three children were begotten by the 
low caste man and not by her husband. 
There the Bench, which decided the gase, 
found asa fact that there was nothing to 
show thatthe words implied that the hus- 
band knew of his wife's want of chastity 
and with that knowledge lived with her. 
The languages used was consistent with 
the plaintiff's belief in his wife's chastity. 
Holding that view as to the facts the case 
was undoubtedly rightly decided. None 
of these decisions really appear to us to 
affect the matter. The present case is a 
case similar to thecases quoted in Girwar 
Singh v. Siraman Singh (7) and in Sukkan 
Teli v. Bipad Teli (8). At page 1066* of the 
former decision Mukerjee, J., refera to cases 
where worda defamatory of A are also in- 
directly defamatory of B and give the latter 
a cause of action. Upon the facts of this 
case the words used by the defendant were 
not only defamatory of the plaintiff's wife 
but were also defamatory of the plaintiff. 
It is undoubtedly defamatory to a high 
caste Thakur lady to state that she is an 
Ahirin, butthe statement also defames her 
husband, It is pearfectly clear from what 
the defendant said that he considered that 
her husband should be outcasted because 
he was living with her, and the defendant 
thereby implied that he had done aneact 
disgraceful in itself in having the relation. 
ship of husband with a woman who was not 
a member of hisown caste. In gur opin- 
ion the defamation of the plaintiff is estab- 
lished. Not only his wife, he himself also 
was defamed. On the question of damages 
we consider that the lower Court has deter- 
mined the damages very correctly. The 
plaintiff is a man ofa very high caste and 
in a responsible Official position. The 
defamation was a very serious one to a man 
of his position and we do not consider 
that the damages awarded are in any way 
excessive. They have been very eclearly 
made out. We, therefore, dismiss this appeal 
with ccats, 


G. H. 4 e 
Appeal dismissed. 


7) 32 0. 1080; 9 O. W. N. 847; 20. L. J. 396, °. 
8) 31 O. 48; 4 O. L. J. 388, 
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MADRAS HIGH COURT. 
b FULL BENCH. 
Oiviu “REVISION PETITION No. 771 oF 1923. 
l February 8, 1926. 
Present:—Justice Sir William Phillips, KT., 
Mr. Justice Krishnan and Mr. Justice 
. ' Ramesam. j 
JAMMALAMADAKA SUBBARAYUDU— 
DEFENDANT —PETI1IONER 
= versus — 
IDUPUGANTI RAMASWAMI AND 
OTHERS—PLAINTIFFS— RESPONDENTS, 
Madras Estates Land Act (I of 1908), ss. 6, 8— 
“Acquired” in s. 8, whether covers case of sur 


` render. 
The word “acquired” in the exception tos, 8 of the 
Madras Estates Land Act covers a case of surrender, 


Per Phillips, J.——The so-called exception tos 8 of 
the Madras Estates Land Act is in effect a substan- 
tive provision and there is no necessity to qualify 
its meaning by the preceding clauses. [p 92, col 1] 

Pér'Ramesam, J—Section 6 (2) of the Madras 


Estates Land Actis not intended in any way to ` 


vern the exception to s.8or to control ita general 

guage and if there is any conflict the exception 
which refeis to inamdar3 only must be taken to over- 
ride the general provision in 8. 6, cl. (2) which refers 
to landholders generally, and not vice versa, [p. 98, 
cols. 1 & 2 | 

Petition, under s. 115of Act V of 1908, 
and s. 107 of the Government of India Act, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 
Guntur, in Appeal Suit No. 44 of 1922 (A. 5. 
No. 76, of 1922 on the file of the District 
Court, Guntur), preferred against that of 
the Court of the District Munsif, Tenali, 
in Original Suit No. 1229 of 1919. 

This petition coming on for hearing on 
the 2nd and 8rd of November 1925, upon 
perusing’ the judgments and decrees of 
¢he lewer Courts, and the nfaterial papers 
in fhe guit and upon hearing the argu- 
‘ments of Messrs. A. Krishnaswami Ayyar 
and Ch. Raghava Rao, for the Petitioner, and 


`- of Messrs. S. Varadhachariar and V. Govin- 


darajachar, for the Respondents, and the 
case. having stood over for consideration 
till the 13th of November .1925, the Court 
(Wallace and Madhavan Nair, JJ.) mad 
the following 


ORDER.OF REFERENCE TO A 
FULL BENCH. 
Wallace, J.—The point for decision in 
this case is whether-the exception tos. 8 o 
the Madras Estates Land Act applies to the 
eurrencer of the kudivaram right by a 
tendnbto his landlord, leading tg the result 
ihat the lend ceaces to be part cf the estate. 
The unhappy wording of ss, 8 and 6 of the 
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Act makes the guesflon a very dificult one 
to settle, and Benches of this Court have in 
consequertce taken varying views on the 
meaning of the exception. sf 

The wording of the section as it stands 
barely makes sense. A captious critic might 
contend “that shall cease to be part of the 


estate" means “shall cease to be an inam 


or the inumdar’s property at all” which is 
absurd It also seems absurd to speak of 
the acquisition by an 7namdar of the kudiva- 
ram interest “before...... the commencement 
of this Act" resulting in the land ceasing 
to be part of the estate, when ex hypothesi, 
the Act and, therafore, the definition of 
“estate” under it were non-existent at the 
time of the acquisition. And this anomaly 
applies to the land in this cass sincs the 
surrender was in 1888. I presume the langu- 
age is meant to apply in a case of this 
kind that the land does not form part of 
the estate and, therefore, never was, and 
elas can be within the operation of the 
eT. 

The real point, however, is whether sucha 
surrender falls within the term “acquired” 
in the exception. Itis argued on one side 
that “acquired” is confined to the modes of 
passing of the kudicaram right from the 
ryot to the landholder menjioned in the 
section (s. 8), to which the exception is ap- 
pended, that is, “transfer, successión or 
etherwise.”” It is contended on the other 
side that the phrase “or otherwise” will 
include a case of surrender, and that evenif 
it does not, the language used in s 6 (2) im- 
plies that such a surrander is a method 
by which the Jandhplder acquires an occu- 
pancy right with such effect that he can 
pass itontoaryot. Tothisit is answered 
that “or otherwise” can only import a 
species of passing of the kudivaram right 
ejusdem generis with transfer or succession 
and that the position of thé phrase, “sur- 
rendered or abandoned” ing. 6 (2 , in juxta- 
position to “comes into the possession of 
the landholder,” seems to imply that by 
surrender or abandonment the kudivaram 
right does not come into the possession of 
a landholder but remains suspended in the 


air, until an other ryot is admitted to the 


land, and that, therefore, these terms cannot 


fe be methods of acquisition of that right by 


an inamdar, : 

It muet be admitted that the loosé lengu- 
age employed in these sections gives plausi- 
bility to either view, and one has to: 
decide the case yather on the broad prige 
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ciples of the sections than on, their actual 
wording. Section 8 as a whole is obviously 
intended to cover cases in which the occu- 
pancy right is transferred to or comes into 
the possession of the laadholder, and to 
prevent him in such cases from using that 
merger to destroy the character of the 
land of ryott land. Tnat is, a landlord is 
forbidden to become his own occupancy 
tenant. It way evidently considered that 
in normal cases the landholder would be 
bound to adimit, and would admit, another 
ryot to the land, and that,ryot would by 
the very fact of admission siep iuto the 
occupancy right left which the landholder 
is forvidden to hold as” such. But, there 
are certain exceptions to the rule. One is 
set out in subs. (4) by way of giving the 
landholder some compensation tor value 
spent before tne passing of the Act on 
acquiriug the kudivaram right, and by way 
of giving some eltect to cases of successiva 
both before and atter the Act. The ex- 
ception to tne Act was, I think, intended to 
exempt inamdars alone among landholders 
froth the application of this principle that 
the landholder cannot be his own occupancy 
tenant, and to permit him to be so when 
the riguts of tne third parties were nut 
adversely affected. The effect of the excep- 
tion, waoatever Ms language is to. luke what 
was ryott land, in whicu the tauwmdur nad 
not, ex hypothesi the kudivaram rigut, out 
of the operation of the Act allogetuer, when 
the occupancy right had pu»sed to the 
tnumdar so that it ceased to be ryoti land 
and the na mdar could hencefurth deal with 
it unhampered by any of the provisions’ of 
the Act. ` 

That being so, there seems no obvious 
distinction 10 principle between the pass- 
ing of the occupancy right from the ryot 
to the inamdar py sale, gift or succession 
and its passing-by a deed of surrender. 
The test is obviously not the passing’ of 
consideration, because in & case of succes- 
sion there is no consideration. Nor 1s ita 
deed of transfer or a voluntary act, becau-e 
in the case of succession there may ve LO 
deed and inthe case of an intestucy there 1s 
no voluntary uct. I would qold then prima 
facie that woen a ryot has, by a voluntary 
act, transferred his 11ght to tue tnamdur 
or when the passing of that 1ight 1s the 
result of the legal right of inheritance, tne 
inamdar bas “‘acquirea” that right within 
the meaning of the phrase used in this 
excontion, 
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the phrase “or otherwise” ins, 8 (1) will 
include the baso of a surrender’ 

Tne case of an abandonment is different 
and more dificult and fortunately we a:e 
not concern@éd with it here. In such a 
case it is open to argument whether the 
occupancy right automatically reverts todhe 
landholder at all. That aright of accupau- 
cy can remain in suspense vested in no vie 
but ready to descend on the next coiner 8 
apparent from s.10 42) and may also he 
deduced frem g consideration of the con- 
ception of ordinary unoccupied ryott waste, 
the rigat of occ.pancy to which comes int» 
being ou the admission by’ the landholder 
ofa ryot thereto. I would leave that ques- 
tion open here, 

Against the vidw thus derived from thea 
general scope of s. 8 that the term “uc- 
quired” includes all case3 whereby th: 
right passes vy operation of a legal form? 
transfer trom the ryvt to the inamdar we 
are referred to the language of s. 6 (2. 
ic 15 argued that having regard to that 
language, cases falling within 8.3 (4) aud 
the exception to 8. bare species of metinud3 
whereby the rigot of occupancy ' Comes Into 
the possession vf the landholder”’ and aro 
categorically distinguished from cases of 
surrender and abandonment. There 143 
mucu to be said fur the view that abandon- 
wenk is Rot a method by which that right 
“vomes into the possession of the land 
holder”. Butit1s ditficult to see why sur- 
render, especially a surrender by deea as 
in this case is not, andl must simply re- 
cord my opinion that the language of y., 6 
(2) was not intended to convey the contrary. 
it is, moreover, doubtful if that language 
does draw the categorical! distinction plead- 
ed, for while the essence of the rule laid 
down ins, 8 (4) isthe method of transfer, 
the essence of the exception is not the 
method of transfer but the party in whi se 
favour the transfer is made, One cannot 
reasonably contrast 8 mode of transfer with 
a trapsteree. Again’ as pointed out by 
Mc. Varaiachari, 1t was uuneCessary to 
include tne exception to s. 8 in s. 6 (2), 
because by that exception the land is taken 
oùt ofthe ope:atin of the Act altogether 
ahd, therefore, s. 6 or any other section 
in the Act Will not apply to it. 

Again, if one gives. 8 (1) its full m æhħ- 
ing aud “otherwise woes uot “incluue sur- 
renuer, then, any aud every lortdhohker 
acquiring by surrender by which certainly 


To putit ina ‘different formp e whatever tight the eccupancy ryot had ig 
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passed on to him can hold the land as a 
ryot. This.is, I feel sure, contrary to the 
principles of the Act. 

The rulings of this Court have not been 
uniform on the interpretation of this excep- 
tion. In Adusumullt Suryanarayana vV. 
Achhutta Potanna (1) two learned Judges, 
Sadtsiva Ayyar and Spencer, JJ., differed 
as to whether surrender is included in the 
word “acquired”. In Ponnuswamy Pada- 
yachi v. Karupudayan (2), a third Judge, 
Miller, J., agreed with Spencer, J., and 
agreed that surrender is so included. In 
Upadrasta Venkata Sastrulu v. Devi Sita- 
ramudu (3), Seshagiri Ayyar, J., agreed 
mainly with Sadisava Ayyar, J., and in 
Zamindar Garu of Nuzvid v. Lanka Lak- 
shminaryana (4), Napier.J., expressed agree- 
ment in this view. That, however, was a 
case not of surrender but of abandonment, 
into which, in my view different consider- 
ations will enter. Inan unreported case, 
Second Appeal No. 1244 of 1919, Oldfield, 
J., adopted the view held by Spencer, J. 
There is thusa clear conflict of authority; 
and that being so, I think itis necessary 
to refer toa Full Bench the question whe- 
ther the word “acquired” in the exception 
to s. 8 covers a case of “surrender.” 

Madhavan Nair, J.—The defendant 
is the petitioner. The question for deci- 
gion in this case is whether the suit land 
is part of an “estate”, within the purview 
of the Madras Estates Land Act and the 
suit is not triable in a Civil Court. The 
lofar Oourts have found that the suit 
villaga is an estate under s. 3, sub-s. (2), 
ol (d) of the Estates Land Act, and 
this finding has not been attacked before 
us. e It has also been found that the kudi- 
varam interest of the tenant has been 
‘surrendered by deed to the landlord in 
1484, The learned Vakil for the plaintiffs 
(respondents) argues that, though ordinari- 
ly the jurisdiction of the Civil Court should 
be held to have been ousted because the 
suit village is an estate under s. 3, subs. 
(2), cl. (d), still the Civil Court has 
jurisdiction, because, by reason of the sur- 
rendért, the kudivaram interest in the 
village has been’ acquired by the inamdar 


<1) 22 Ind. Oas 339; R M. 603; 26 M. L. J. 99; 15 M° 
L. T. 268 


@) 24 Ind Oas. 217; 38 M 843; 28 M. L. J. 285; lal. 

fs; 15 M. L. T. 399. 

(3) 24 Ind. Cas°221; 38 M. 84l; 26 M. L. J. 585. 

4) H3 Ind. Oas. 376; 45 M. 39 at p. 5); (1921) M. W. 
N. 615; 15 L. W. 218; 42 M. L. J. 161;30 M. L. T. 188; 
A:L R. 1093 Mad, 981. 
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within the meaning of the exception tos. 8 
of the Act and the land has, therefore, 
ceased to be part of an estate. It is argued 
on behalf of the petitioner that surrender 
is not a mode of acquisition of the kudi- 
varam interest within the meaning of the 
exception. 

The short question for consideration is 
whether the inamdar in this case has ac- 
quired the kudivaram interest in the suit 
land within the meaning of the exception 
to 5. 8 of the Estates Land Act. Ifhe did 
s0 acquire, the land has ceased to be part 
of an estate ard the Civil Courts have 
jurisdiction to try thesuit. The exception 
to s.8 runs as follews:—'Notwithstanding ~ 
anything contained in this section where, 
before or after the commencement of this 
Act, the kudivaram interest in any land 
comprised in an estate falling within cl. 
(d) of subs. (2) of 8. 3 has been or is 
acquired by the inamdar, such land shall 
cease to be part of the estate.” Mr. 
Krishnaswami Ayyar argues that this pro- 
vision being an exception to a 8, the word 
“aequired” referred to in it must obviously 
refer to one of the modes of the acquisition 
of kudivaram interest contemplated by 
sub-s. (1) to (4) of s. 8 which do not 
refer to acquisition by surrender as a mode 
of acquiring the kudivaray interest. Re- 
ference has also been made to subs. (2) 
of s. 6 of the Act to support the above 
argument. ` 

Section 8 of the Estates Land Act deals 
with the merger of occupancy right. 
Generally stated,: subs. “(1) deals with 
merger of the entire interest of the land- 
holder and the occupancy right by transfer, 
succession or otherwise. Sub-section (2)° 
deals with the transfer of the occupancy 
right in any land to aco-sharer. Sub sec- 
tion (4) deals with the acquisition by the 
landholder of the kudivaram interest by 
transfer for valuable consideration or by 
inheritance. Surrender isnot specifically 
mentioned asa mode of acquisition ‘in the 
The kudivaram interest of the 
tenant acquired in any- of the aforesaid 
ways does not give the landholder any pri- 
vate rights of ownership, unless the land- 
holder happens ‘to be au inamdar and ac- 
quires the kudivaram interest in the way 
indicated in the various sub-sections re- 
ferred to above. Thisis the interpreta- 
tion put upon the exception by the learned 
Vakil for petitioner. Sub-section (2) ofa. 
Sof the Act relied on in support of thig 
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interpretation is in these terms: “where 
land held by a ryot with. a permanent 
right. of occupancy is surrendered or 
abandoned or, save in the eases fall- 
ing within sub s. (4) of s. 8, and the excep- 
tion to s. 8, comes into the possession of 
“the Jlandholder.,.,!........... “ It is pointed 
out that in this sub-section acquisition by 
surrender is putin a different category 
aa a acquisition under the exception 
to 8. &. 

The question is not free from difficulty, 
but I am inclined to hold that the argu- 
mentsjof the learned Vakil,for the petitioner 
should not be accepted. The object of 
s. 8 is to preclude the landholder, who 
acquires by transfer, “succession or other- 
wise the occupancy right in a holding, from 
treating it as his private land and prevent- 
ing the tenant from acquiring a right of 
occupancy init. But an exception has been 
deliberately made by the Legislature in the 
case of an tnamdar whose village is an 
estate falling within cl. (d) of sub-s. (2) 
of s. 3, when he acquires the kudiva- 
ram interest in any land comprised in the 
estate. When the intention of the Legisla- 
ture was to show this exceptional! favour to 
inamdars departing from its general policy, 
I do not see any reason why giving effect 
to this intention in all its fullness should 
be defeated by placing a narrow interpre- 
tation on the ‘word “acquired” so as to 
exclude acquisition by surrender. No 
reason is suggested for thus excluding “ac- 
quisition by surrender” from the scope of 
the exception. No doubt, the clause appears 
as an exception tos. b; but in giving effect 
to the intention of the Legislaturé to its 
fullest extent, it is not Tight to uphold the 
narrow construction suggested by the 
learned Vakil for the petitioner. Even if 
the exception is to be confined in its ope- 
ration to the modes of acquisition mention- 
ed ins. 8, itseems to me that the word 
“otherwise” in the exprejsion “by transfer, 
succession or otherwise” would include 
Within it, acquisition by “surrender™. In 
interpreting the word “otherwise” it is 
difficult to apply the ejusdem generis prin- 
ciple, for the mere reason that there is no 
similarity in the two modey of acquisition 
mentioned, namely, transfer and succession, 
except that,in the result, the landholder 
obtains a kudivaram interest. The one 
method denotes a voluntary act and con- 
sideration; the other method is purely ig- 


voluntary and has nothing te do with: 
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consideration. In euch circumstances, tt is 
difficult tg apply the ejusdem generis prin- 
ciple of construction in finding out what is 
meant by “otherwiée.” 

The contrast between the right obtained 
by the landlord through ‘surrender” and 
the right to kudivaram obtained under the 
exception tos.8 indicated in sub-s (2: of 
8.6 of the Act supports to some extent the 
argument advanced on behalf of the peti- 
tioner. Sub-section (2) of 5.6 states that 
in land surrenderetl or abandoned by a 
ryot, a landlord cannot obtain rights of 
occupancy before the expiry of ten years. 
It may be, as pointed out by Miller, J., that 
by referring to the exception to s. 8 in 
sub s. (2) of s. 6,the Legislature intended 
that, in construing the sub-s. (2) of s. 6, we 
should exclude surrender and abandonment 
from the methods of acquisition by which 
a landholder may acquire indefeasibly an 
occupancy right. However that may be, 
I do not think that it is permissible t 
adopt a construction of the exception to 
s.8 which would, by restricting the mean- 
ing of the word “acquired”, stultify the 
intention of the Legislaturein enacting tl.at 
exception. The difficulty felt in construin 
8. 6, sub-s. (2) and the exception to R 
together is due to the loose language em- 
ployed in sub-s, (2) of s. 6. As pointed out 
by the respondents’ learned Vakil, refe- 
rence to the exception to 8. 8 in sub-s, (2) 
of s.6is unnecessary because by that ex- 
ception land ceases tohe partof an estate 
and is thus taken out of the Act altogether 
and no section ofthe Act will, therefore, 
apply to such land. 

The view advanced on behalf “of the 
petitioner finds support in the opinian of 
Sadasiva Ayyar, J, in Adusumulli Surya- 
narayana v. Achhutta Potanna (1) buf 
Spencer, J., in the same case dissented from 
this view. Miller, J , in Ponnuswamy Pada- 
yachi v, Karupudaya (2) accepted the view 
of Spencer, J., while in Zemindar of Chel- 
lapallt v. Rajalapati Somayya (5) Seshagiri 
Ayyar, J., was inclined to follow the views 
of Sadasiva Ayyar, J , in Adusumulli Sur- 
yanarayana v. Achhutta Potanna (1) Rapier 
J., sitting with Sadasiva Ayyar, J., held 
that surrender is not aemode of acquiring 

udivaram interest within the meaningof the 
exception. It may be pointed out that ghia 
decision deals with lands ina gemindart. eIn 
the latest decision in 8. A. No, 1244 of 

(5) 27 Ind. Od. 77; 39 M. 341; 27 M. L. J. 718; 16 N. 
Yy. T, 578; (1015) M. W. N. 1: 3L, W. 17, 
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1919, Oldfield and Spegcer, JJ., upheld 
the view whieh found favour witheSpencer d., 
in Adusumulli Suryanarayana v. Achhutta 
Potanna (l). As the Judicial opinion is 
thus’ divided, I agree with my learned 
brother that itis necessary to refer to a 
Full, Bench the question whether the word 
“acquired” in the exception to 8. 9 covers 
a case of “surrender.” 

.I may state that the question whether 
abandonment is a mode of acquiring kudi- 
varam' interest by the znamdur within the 
meaning of the exception to 8,8 does not 

‘arise in this case though Mr. Varadachari 
for the respondent was willing to concede 
in the course of his arguments that acquisi- 
tion by abandonment does not come within 
‘the scope of the exception. 





This petition coming on for hearing on 
the 2.th of January 1926, upon perus- 
ing the judgments and deciees of the 
lower Courts and the material papers 
in the suit and the above said Order of 
Keference to a Full Bench and upon hearing 
the arguments of Counsel and the case 
having stood over for consideration till this 
day the Court expressed the following 

` OPINION, 

Phillips, J.—1he question thathas 
been reseised tor our Opluion is whether 
the word “acquired” in the exception to s. 
8 of the Madras Estates Land Act coveis a 
case ot “surrender.” That exception 1eads 
as, follows: 

“Notwithstanding anything contained in 
this section where, before or after the com- 
mencement of this Act, the kudivaram inter- 
est in any land comprised in an estate fall- 


° ing Within cl: (d) of sub-s. (2) Of s. 3 has been 


or is acquired by the mumuar, such land 
shall cease to be part cf the estate.” 

‘ It is not seriously disputed that the 
word “acquired” in its ordinary sense is 
wide enough to cover a case of acquisition 
by surrender or abandonment as well as 
any other form of acquisition. It is, how- 
bever, contended thatin this exception the 
word must be construed ina limited sense 
so as to exclude surrende: and abandcn- 
ment, and two grounds a:e put forward in 


‘support’ of this cdAtention.: The first ige 


ikat, inasznuch as the exception is an ex- 
ceéftion to s.S the modes of acquisition 
antet be limited to those mentioned in 8. 6, 
cl: (1), namely, © tuansfer, succession or 
etherwiee,’ and jt is argued? that these 
words epecifically exclude “surrender” and 
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“abandonment.” This was the view taken 
by Sadasiva sAyyar, J., in Adusumutr 
Suryanarayana V. Achnuttu Foieni (1) 
but openter, J., did not agree witn Lim. 
Since then there has beeu a cdutlict of 
Opinion in this Court. Sadasiva Ayyar, d., 
relied on the decisions ot Lhe Calcucia High’ 
Court in Badan Chandru Das v. Rajeswari 
Debya (6) and Muxctu Keshi Dast v. Pulin 
Behari Singh (7). ihe la ter purports to 
follow the uecis.on in the former and con- 
tains the remark— 

“in cous.ruing words like ‘or otherwise’ 
it has always vegn helu that the matters re- 
served must be ejusdem yeneris,’ aua bis 
is very clearly brought out in tue case of 
Badan Chandra Das v. Rujeswart Vebyu().” 

From a perusal of tue Juugiueut iu Budun 
Chandra Dus v. liajeswart Lebyu W) it 
voulu appear that tue nead-uote, wuich 
Yuus, “Lue beling transfer, sucGessich or 
otherwise’ iu 8. 22 (equivalent ws. ò (1), 
Estates Land Act) do not mean and inciuae 
a ‘surrender’; the expression ‘or otber- 
wise’ as used in the beGilun means ‘or in 
a similar way’” is worded in 8 cunsider- 
ably wider manner than the lauguage of 
the judgment, As, however, one or the 
Judges in Mukta Keshi Last v., Fulin 
Behari Singh (7) wasa pariy to the pior 
decision, we must take 1t {hat that was 
the meaning of the latter judgment, but 
it must be observed that tue judgment 
does not expressly lay down the proposi- 
tion, which can only be inferred trum 118 
general tenour, and there is no argument 
in the judgmeut to support such a plo 
position ; similarly the Juugment in Mukta 
Keshi Dasi v. Pulin Behari orngh (1) which 
purports to follow the former decision dues 
not contain auy argument. One aifiicully 
in the way of construing “or otherwise” ag 
limited to matters ejusdem generis is that 
it is very difficult tu imagine what other 
means of acquisition can be referred to 
wuich are of the same nature as “transfer” 
and “succession,” terms which in themselves 
arvealremely wide. Even supposing that 
the excepiion lu the section Musl be guv- 
erucu by tue urst cause therevi, it uocs 
not appear that tne word “acquired ' must 
be interj receu “lu a limited seL Sr, ev ab 10 
exclude sui 1 el: ati1 and abandonment. huw- 
ever thio may be, I am of opintun that 
the cxsepucn, bu called, is ineflect a sub- 
Btantive pivyision and there is no necesoity 

(6) 2 O. L, J. 570, 

e di) Lind, Cap, lbh; BO L, J, 824; 13 0, W, N, 19, 
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„to qualify its meaning by the-preceding 
clauses. i ; 


The second argument put fotward is 
that thelanguaga of s 6, cl. (2), shows that 
the Legislature intended to exclude “sur- 
render ” or “abandonment ” from the pro- 


visions of the exception to cl. (8). That: 


runs as follows:— 

‘Where land held by a ryot with a per- 
manent right of occupancy is surrendered 
or abandoned or, save in the cases falling 
within subs. (4) ofs. 8, and the exception 


to s. 8, comes into the possession of the 
landholder. . . .” 


This would seem to “draw a distinction 
between cases of surrender and abandon- 
ment and other cases in which the right 
of occupancy comes into the possession of 
the land-holder. The whole of this provi- 
Bion seems somewhat unnecessary in view 
of a. 6, el. / 1) which in effect deals with 
the same subject, butit has possibly been 
provided ex abundanti cautela. Whatever 
the reason for the provisiun, the language 
of a succeeding section, when itis clear 
in its terms, must be read as it stands, 
and should not be interpreted in a strained 
manner merely in order to bring it into 
consonance with a previous section. There 
is no ambiguty in the language of the 
exception to cl, 8 and there is, therefore, no 
reason why in interpreting it reference 
should be made to s. 6 (2). The word 
“acquired” has a very general meaning 
and would ordinarily include acquisition 
by surrender, and the only argument that 
has been advanced against this proposition 
is that when a tenancy’ is surrendered the 
tenant's rights under the lease are not ac- 
quired by the landlord but they merely 
cease to exist. Here, however, itis not a 
question of acquiring the tenancy rights, 
but itis a question of acquiring the kudi- 
varam interest, and that, L take it, means 
the right of occupancy inthe land and not 
merely 1ights undera particular lease. If 
this argument is rejected, ‘as it must be, 
we have the word “acquired” in its ordi- 
nary sense and that is wide enongh to 
include acquisition by surrender, In this 
reference, acquisition by abandonment has 
not been dealt with, but so far as the case 
has been argued before us it would aprear 
that the.tw6d modes of obtaining the kudi- 
taram right, numely, by surrender or 
abandonment, stand on the same footing, 

The question referred must, therefore, 


/ 
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8 
be answered in the affirmative and the 
civil revisidn petition will be remitted 
to the Division Banch for disposal accord- 
ingly, 

Krishnan, J.—The question raised in 
this reference is whether the exception to 
8.8 of the Madras Estates Land Act coyers 
a case of surrender or not. It has been 
answered in the affirmative by Miller, 


- Oldfield and Svencer, JJ., in Ponnuswamy 


Padayachi v. Karupudayan (2), Adusumuile 
Suryanarayana v. Achhutia Potanna {1) 
and S. A. No. 1244 of 1919, respec- 
tively, but in the negative by Sadasiva 
Ayyar, Seshagiri Ayyar and Napier, Jd, 
in Adusumulli Suryanarayana v. Achhut'a 
Potanna (|), Upadrasta Venkata Sastru'u 
v. Devi Sitaramudu (3) and Zemindan Garu 
of Nuzvid v. Lanka Lakshminarayana (4) 
respectively. It is on account of this direct 
conflict of opinion that the matter is re- 
ferred to the Full Bench, and we have to 
decide it on the section of the Act. 

The word “ acquired” in -the exception 
which is the word to be construed, it can- 
not be denied, isof wide enough import 
to include all cases of acquisition, by sur- 
render, abandonment or otherwise. The 
word is defined in Murray's Oxford Dic- 
tionary a8 meaning “to gain, to obtain, 
to getas one's own, to gain the ownership 
of, to come into possession of.” Is there 
any reason then why it should be restricted 
or cut downin its meaning in the excep 
tion? The object of the exception is clear- 
ly to exempt tnamdare as distinguished 
from zemindurs from the applicability of 
els, (1) and (3) of s. 8. There is pothing 
in the policy,of the Act so far as Iran 
see, nor in the language of the exceptidn to ° 
restrict the exception to cases other than 
those ofsurrender or abandonment. 

It is, however, contended that there are 
words in s. 8 (1) and ins. 6 2) which 
necessitate that weshould construe tke 
word “acquired ©“ inthe exception as not 
including casas of surrender and abundon- 
ment. It is first argued that the word 
“ otherwise " incl. (1) of s. 8 must he read 
“ejusdem generis" with the preceding 
words ‘‘ transfer or succession and that 
"go read it will not include cases of sgr- 
render or abandonment. It is then argued 
fhat as the exception in 8. Sis an excep- 
tion to cl. (1) it ghould also“he read as not 
including guek cases when the clanse itce!f 
does not include them. The whole of this 
argument turns upon reading “othorwise” 


| E 


¢8° 4 


e 
- as governed by the rule of “ejusdem generis.’ 
The word is wide enough toinclude all 
cases of the interestof the landholder and 
of the occupancy ryot becoming untied 
‘in the same person To read? it as ejusdem 
generis with transfer and succession thus 
excluding cases of surrender and abandon- 
ment will lead tothe result that the pro~- 
hibition init against a landholder holding 
«the land as aryot will not be applicable to 
cases where he obtains the ryoti interest by 
surrender or abandonment even when the 
landholder is a zemindar. This is clearly 
incorrect, for cl. (4) shows in what case 
alone an exception is allowed in the case 
of zemindars. l 

As my learned brother Phillips, J., ob- 
serves in his judgment, which I have had 
‘the advantage of reading, if the word 
“ otherwise” is limited to matters ejusdem 
generis with transfer and succession, it is 
difficult to see to what case it can possibly 
refer. The learned Vakil for the appellant 
‘ suggested thatit might refer to cases of 
acquisition of title by prescription, but 
they are no more ejusdem generis with 
transfer and succession then surrender can 
be said to be. I think the argument 
based on the language of s. 8 (1) is errone- 
ous. i 

The more difficult point, however, is the 
one raised on the language ofs, 6, cl. (2). 
That language, it is argued, suggests that 
the exception to s. 8 does not apply to 
oases of surrender or abandonment but only 
“to cases where the landholder comes into 


possession of the land in some other manner ' 


as tha saving clause which refers to the 
exçeption isnot applied to cases of sur- 
render or abandonment in the clause. If 
e we read the exception to apply to cases of 
surrender or abandoninent as well, it is 
‘argued that there will be a conflict bet- 
ween itand cl.2,' On the other hand if 
we are to restrict the exception as contend- 
ed for we will have to read into it the 
words ‘otherwise than by surrender or 
abandonment " after the word “acquired”: 
there is no warrant fo: doing this. The 
words “and the exception to 8.8" ine]. 2 
seem to be quiteagsuperfiuous as by the 
éxceotion to 8. 8 itselt such cases are taken 
enticely out of the Act. It seems to me 
thet s. 0 (2) ig rotintended in any way to 
govern the eaceplion te 8.8 or to control 
its gere*al language and that if there is 
any conflict the exception which refers to 
pramdare only must be taken to override 
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the genèral provision in s8. 6, cl. (2) which 
refers to landholders generally, and not 
vice versa, 

In the view Itake Isee nd difference 
between cases of surrender and of abandon- 
ment. I agree that our answer to the Re- 
ference should be that the case of sur- 


render is within the exception to s. 8. 


Ramesam, J.—I agree. — | 
V. N. V. Petition dismissed. 
Z, K, 





RANGOON HIGH COURT. 
MiISCELLANEOUS OIrviL APPBAL No. 59 
oF 1925. , 
January 21, 1926. 
Present:— Justice Sir Benjamin Heald, Kr., 
and Mr. Justice Chari. . 

K. RAM A. FIRM BY THEIR AGENT 
MEYAPPA CHETTIAR—APPELLANT 
veTsus 
MAUNG PO THEIN AND OTHERS 
—RgSPON DENTS. 

Specific Relief Act (I of 1877), 8 42-——Civil Procedure 
Code (Act V of 1808), O. XXI, r. 68—Hxecution of 
decree—Suit for declaration that property 18 liable to 
attachment, maintainability of —Diseretion of Court. 

A declaratory relief is a creation of statute and 
quent not to be arbitrarily extended. [p. 100, col. 


A-suit under r 63 of O. XXI ofthe C.P. C. is 
intended to be thesolé remedy of a decree-holder 
whose claim to attack property in execution of his 
decres is disputed or is likely to be disputed 
ands 42 of the Specific Relief Act ought not to he 
interpreted so as to cover such a case, since the 
decree-holder does not claim any right of his own in 
the property, and so far as he claims any right “as to” 
the property, provision has been made for his es- 
tablishing that right hy the procedure provided in 
O. XXI so that it would bs a wrong exercise of dis- 
cretion to allow him to claim a declaration under 8. 42 
of the Specific Relief Act. [1bid.] 


Mr. P. B. Sen, fur the Appellant. 

Mr. Atyangar, for the Respondent. 

JUDGMENT.—In Civil Suit No. 8 of 
19240f the Sub- Divisional Court of Myinmu 
the present &ppellants sued the present 
third and fourth respondents with one Ma 
Saw to recover Re, 1,058 8 0, alleged to be 
due on a promissory-note and qbtaincd a 
decree on confession. 

Jn the present suit appellants claim a de- 
claration of their right to attach certain 
properties in execution of that decree. They 
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allege that those properties originally be- 
longed to Ma Shwe Son, the” mother of the 
third respondent, and that the, third re- 
Bponden was Ma Shwe Son's sole heir, s0 
that the third and fourth respondents, who 
are husband and wife, are sole owners of 
the properties, They allege further that 
those properties are in the possession of 
the first respondent, Po Thein, the widower 
of Ma Shwe Son's daughter Ma Hman, who 
predeceased Ma Shwe Son, and of the 
second respondent who is ason of Po Thein 
and MaHman. They plead that the first 
and sacond respondents have no interest in 
the properties, or in the alternative that 
the second respondent's interest in Ma 
Shwe Son's estate would be one-féurth of 
the share which his mother Ma Hman 
would have taken had she survived, and 
they sue for a bare declaration of their right 
to attach the interest of the third and 
fourth respondents, their judgment-debtors, 
in the properties. 


An issue was raised in the trial suit aş to . 


whether or not the suit was maintainable, 
ahd the learned Judge on aconsideration 
of a, 42 of the Specific Relief Act and 
the cases thereunder, held that it was not 
maintainable. 

Appellants appealed to the District Court 
which found that the suit was maintainable 
and remanded it tothe Sub-Divisional Court 
for trial. 

The first and second respondents then filed 
& second appeal which came before a Single 
` Judge of this Court. He held that the 
suit was not maintainable, but on--appel- 
lants’ application declared that the case 
was a fit one for appeal toa Beoch under 
ol. 13 of the Letters Patent of this Court. 

Provision for declaratory suits is made in 
O. XXI,r. 63 0f the Code and ins 42 of 
the Specific Relief Act. The present sult 
admittedly does not fall within the pro- 
visions of O XXI, r. 63. Section 42 of the 
Specific Relief Act provides that any pér- 
son entitled to any right as to property 
may institute a suit against any person 
denying or interested te deny his: title to 
such right, and the Court may in its dis- 
cretion make a declaratign that he is so 


entitled, provided that no Court shall make” 


any such declaration where the plaintiff 
being able to seek further relief thana 
mere declaration of title omits todo £o. 
Order XXI provides for the attachment of 
. property in execution of decrees, for objec- 
tion to such attackment, fer an crdew eof 
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the Court on such objections, and for a 
suit to establish the right claimed where an 
objection has been rejected. It is clear, 
therefore, that the ordinary procedure in 
such a case as the present would be for 
appellants to apply for the attachment of 
the property and if the first and second 
respondents objected to the attachment suc- 
cessfully, to institute a suit under r. 83. 
They havenot followed that procedure and 
the question which is before us is whether 
the procedure.which they have adopted can 
and should beallowed. 

Before appellants can succeed they must 
show that they have aright “as to the 
property” in suit. The only right which 
they claim is-aright to attach that pro- 
perty under a decree for money. They do 
not claim that they have themselves any 
title to the property or to any part of it. 
All that they are seeking to establish is that 
their judgment-debtors have rights as to 
the properties. 

Appellants rely on the, decision of a 
Single Judge of the late Chief Court in the 
case of Chan Tat Thai v. Ma Lat(1) which 
was not officially reported. In that case 
there wa3 an attachment which was with- 
drawn, and the learned Judge held that 
the decree-holder, having withdrawn hig 
attachment, could not file a suit under O. 
XXI, r. 63, but could claim a declaration 
under 8. 42 of the Specific Relief Act. Wa 
are not concerned to decide in this case 
whether, where property has been attached 
and the attachment has been withdrawn, 
the decree-holder is or is not entitled to 
institute a suit under O. XXI, r. 63, though 
we think it desirable that we should in 


this connection refer to the decision’ of g 


Bench of the High Court of Calcutta in the 
case of Nagendra Lal Chowdhury v. Fani 
Bhusan Das (2). All that we have to de- 
cide in this case is whether where there 
ha3 been no attachment, the decree-holder 
ought to be allowed to sue for a deolar- 
ation under s, 42 of the Specific Relief Act 
and in so faras that ruling suggests that 
such a suit should be allowed, we ere not 
disposed to follow it. 

Appellants rely also on the case of Societa 
Coloniale Italiano v. Shwe Le (3) but in 
that case too there had actually been an 
“attachment, andit was admitted thef the 
suit could not be bicught Within the ‘pur. 


(1) 33 Ind.eOng. 124; 9 Bur. L. T. 89, g z 
(2) 44 Ind. Cas 265; 45 O. 785; 23 C. W, N. 373, 
(3) 4 L. B. R. 259; 16 Bur, L. R, 135, 
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_vfew of a 42 of the Specific Relief Act. 
What the learned Judges theye held was 
_ that independently of s.42 ofthe Act and 
_of the -provisions of b, 283 (now O. XXI, 
yr. 63), a decree-holder provjded that he 
has attached the property and that his 
.Yight to attach ‘has been disputed, has a 
“right to sue for a declaration of his jae 
“ment-debtor'’s title, From that view we 
feel bound to dissent Itseems to us to 
overlook the fact that relief by way of a 
‘declaratory decree is a creatiop of Statute, 
vide the case of Deokali Koer v. .Kedar 
Naih (4) and ought not to be arbitrarily 
extended, and that there is an essential 
difference between the position of a person 
who is claiming a declaration of his own 
‘right, and thatof a decree-holder who claims 
a detlaration of the right of his judgment- 
debtor. But even if that decision were 
‘correct its terms would not cover thecircum- 
stances of the present case, since in this case 
the decree-holder has not attached the pro- 
perty. 


* Reading O. XXI, r. 63, and s. 42 of the 


Specific Relief Act (including of course the 
" proviso) togéthér, we are of opinion that a 
‘suit under O. XXI, r. 63, is intended to be 
‘sole remedy of a decree holder whose claim 
.to attach property has been disputed, and 


' that s. 42 ought not to be interpreted so as 


to cover such a case, since the decree- holder 
‘does not claim any right of his own in 
‘the property, and so far as he claims any 
‘right “as to” the property, provision has 
‘been made for his establiching that right 
by the procedure provided in O. XXI, so 
that it would be awrong exercise of dis- 
‘cretion to allow him to claim a declaration 


e undere, 42. 


We, therefore, hold that ‘hie decision of 

“the Judge of this Court was correct and we 

dixmies the appeal, Advocate’s fee to be five 
‘gold mohurs, 


Z K. - Appeal dismissed, 


(4) 15 Ind Cae, 427 39 0, 704; 16 C. W. N 838, 
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the claim was barred by limitation. 
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ALLAHABAD HIGH COURT. 
SECUND Civiu APPEAL No. 665 or 1923. 
March 22, 1426. | 
Present:— Mr Justice Kanbaiya Lal and 
Mr. Justice Ashworth.’ 
KHAN SAHAI AND aNOTHER—-PLAINTIFFS— 
' APPRLLANTS 


Ver EUS 
,MAHURMUN AND otngrs—Derandants— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts, 182, 147— 
Mortgagee, not put in possession—Suit for money — 
Limitatton—Scope of Art. 14? 

A suit for recovery of money due on a mortgage 
where the mortga&ee was never put in possession, 
though the mortgagor had covenanted to do so, is 

overned b k years’ limitation under Art. 132, 

imitation 


- Article 147, Lain Act, is only applicable to a 


suit on an Englis h mortgage, that is to say, a suit in 
which the plaintiff is entitled to claim either fore- 
closure or sale. [p. 101, col. 1.) 

Vasudeva Mudaliar v. Srinivasa Pillai, 30 M. 426; 
li O. W. N. 1005; 4 A. L. J. 625; 6 C. L., J. 255; 2 M L 
T, 333. 9 Bom. L. R. 1104; 17 M. L. J. 4414; 341 A. 1&6 
(P. 0.), followed. 


Second appeal-from a decreeof the Addi- 
tional District Judge, Aligarh, dated the 
30th January 1923. 

Mr. S. B. Johari, for the Appellants. 

Mr. Binod Behari Lal, for the Respond- 
ents. 


J UDGMENT.—This was a suit for the 
recovery of money due on a mortgage pur- 
porting to have been effected by Chunni, 
Sitaram, Nekram and Bhagirath, sons of 
Harimal in favour of Sumer; on the 8th 
January 1874, The mortgage-deed provid: 
ed for the paymenteofthe mortgage-money 
within 15 years and it further contained a 
provision that if the money was not so paid 
the mortgage will be deemed to operate as 
asale. The mortgagor had covenanted to 
deliver possession over the mortgaged pro- 
perty, but the finding of both the Courts 
below is that for some reason or other the 
mortgagee was not given possession. The 
defendants first pariy are the descendants 
of the original mortgagor. ‘Their main 
plea was that they had been in adverse pos- 
session of the disputed property and ie 

wo 
of the defendants further suggested that 
the sons of tHe original mortgagee lad 
purchased the mortgaged property after 
getting the same sold by auction in gatis- 
faction of some other debt, but did not take 
any steps to take possession of the mort- 
‘gaged property and that their title as pur- 
shageres had Japeed by reason of limitation, 
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ki the mortgage itself had become ex- 
luct. r ; : 

- Tne ‘plaintiffs claim to be the purchasers 
of the momgayee rights from some of the 
descendants or successors-in-interest of the 
original mortgagée. The Trial Court found 
that the ‘contesting defendants had failed 
to establish that the mortgage had been 
extinguished by a purchase of the mortgag- 
ed property by the sons ofthe mortgages. 


lt, however, proceeded to find that as the’ 


mortgagee did not obtain possession over 
the mortgaged property, the claim was 
barred by limitation. The lower Appellate 


Oourt upheld that finding. As held by | 


their Lordships of the “Privy Oouncil in 
Vasudeva Mudaliar v. Srinivasa Pillai (1), 
Art, 147 is only applicable toa suit on an 
English mortgage. that is to say, a suit in 
which the plaintiff is entitled to claim 
either foreclosure or sale. The mortgage in 
question does not provide for sale. The 


suit was not for’ foreclosure or sale, and: 


O XXXIV, r. 4 (2) of the O. P, O., has, 
therefore, no application. The cause of 


actién arose in- 1894. The mortgagee or’ 


his heirg never got possession of the mort- 
gaged property. The claim was, therefore, 
clearly barred by time.” The appeal is dis- 
missed with costs including fees in this 
Oourt on the higher scale. 
R. L. Appeal dismissed. 
(D 30M 426; 11 0. W. N 1000:44.L J. 625: 860, 


L J 255; 2M. L T. 333; 9 Bom. L, R. 1104; 17 M. L. 
J. 4it; 34 I, A. 138 (P. OL). 


` 
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CALCUTTA HIGH COURT. 
APPHAL FROM APPRLLATHR DRORUR No. 2426 
_ OF 1923. 
December 15. 1925. 
Present'-—Mr. Justice Onming 
and Mr. Justica B. B. Ghose. 
SADANANDA MANDAL AND ANOTHER— 
DEFENDANTS Nos, 1 AND 2—APPELLANTS 
VETEUS 
Kumar JYOTISH KANTA RAY —PLAINTIFER 
AND OTHHRS— Pro forma DEFENDANTS— 
RESPONDENTS? 
Landlord and tenant—Death of tenant—Rent receiv- 


ed from person claiming as heir—'Marfatdari” re- 


ceipts, effect of—Recognition—Limitation Act (IX of 
1908), Sch. d, Art. 144—Tenancy, whether can be 
acquired by adverse posession. 

Vhere rent receipts are granted by a landlord with 
the word ‘marfatdar' the Court must determine whe- 


e 4 
BADANANDA MANDAL Y. JYOTISH KANTA RaY¥, 


KN 
ioi, 


can be drawn that there has been a recognition of 
the person ‘paying the rent, establishingdhe relation- ` 
ship of landlord and tenant between the parties 
Where rent has been paid for a period of 16 years 
by a person claiming to be the successor of a deceased 
tonant and has bæn accepted by the landlord, although 
the rent receipts have “been given to such person as 
‘marfatdar, a legal inference can legitimately ba. 
drawn that such person has been allowed to renmin 
in possession as a tenant. {[p. 102, cola 1 &2] . 
ere after the death of a tenanta person claiming 
to be his heir is allowed to remain in possession of, 
the tenancy fora period of more than 12 yeara and 
rent is accepted from him, he obtains the status of a 
tenant by advérse ‘possession. [p. 102, col, idi , 4 
Appeal against a decree of the Additional 
District Judge, Khulna, dated the 30th of 
Jane 1923, modifying that ofthe Addition- 
al Subordinate ‘Judge of that place, datéd 
the 12th of January 1422. | l ; 
Dr. Sarat Chandra Basak (with him Babu 
Hemendra Chandra Sen), forthe Appellants. 
Dr. Dwarka Nath Mitter (with him Babu 


Manindra Nath Banerjee), for the Respond- 


ents. 
JUDGMENT. 

Ghose, J.—lhis appeal is on behalf of 
the defendants and arises out of a suit for. 
recovery of-khas possession of 1613 bighas of ` 
land on the allegation that the defendants’ 
have no title to hold these lands after the 
death of the two lessees of the land, namely, 
Sambhuram and Danka. Sambhuram obtain- 
eda lease for this property in 1875 fiom 
the owner at that time.’ The proprietary 
interest appears to have passed subsequent- ` 
ly into the hands of three persons and in 
1894 Sambhuram and his brother Darika ex- 
ecuted three separate kabuliyats in favour of 
each of the three proprietors to the extent of 
hia one-third share of the land, that ia to say 
53 bighas odd, and the rent payable for the , 
etitire land was also split up into three 
shares payable to each separately. Sym-e 
bhuram died in 1902, Darika died in 1918 
and the present suit has been brought in 
the year 1920. The plaintiff derived his 
title to the entire land by virtue of a parti- 
tion between him and his other two co- 
sharers under which the entire mouza with- 
in which these lands are situate fell to the 
plaintiff's share. The Subordinate budge 
decreed thesuitin part only declaring the 
title of the plaintiff as the sole zemindar of 
the suit lands, but his claim ‘for khaa posteg- 
sign was dismissed on the finding that the 
defendants had a permanent heritable iter- 
est. On appeal by .the plaintiff that-deciee 
was reversed,so far as the claim for %hasq ds- 
session had been dismissed. The Additicna} 


ther on a consideration of all the facts a legal inferenees District 77 


— 


102. | 


the Plaintiff for khas possession and also for 
mesno profits directing that the mesne 
profits should be ascertained afterwards. 

The defendants in their appeal to this 
Court urged three grounds firstlyẹthey urged 
that one of the kabultyats Ex. 8 (D) executed 
in favour of Kali Prosanna one of the co- 
sharér proprietors, showsthat theinterestcon- 
ferred upon the lessees was heritable; second- 
ly, it is urged that the landlords having 
accepted rent from the defendants since the 
death of Sambhuram ih 1902, had recognis- 
ed the defendants as their tenants; and 
the third ground is that at any rate the de- 
fendants having been in possession of Sam- 
bhuram's share since 1902 in the assertion 
of their rights as tenants on the land 
have acquired the limited interest of a 
tenant with regard to that share by adverse 
possession. 

It seems to me that the learned Judge is 
wrong in his construction of the kabuliyat 
executed by Sambhuram and Darika in 
favour of Kali Prosanna, It is true that 
the various clauses in the kabuliyat are not 
incompatible with the construction that a 
mere grant for life was intended, but cl. 15 
expressly provides “We as well as our heirs 
and representatives shall be bound and 
liable in the same manner as we are, by all 
the termsand conditions of this kabuliyat”. 
This clause, in my opinion, clearly implies 
that heritability was contemplated aad it 
cannot be said that the tenancy came to 
an end at the death of.Sambhuram and 
Darika. The plaintiff's claim for khas pos- 
session with regard to that portion of the 
land must, therefore, fail, ` 

The “ second and the third contentions 
are eonnected together... It iS not always a 
fact that where rent receipts, are granted 
With the word “marfatdar’. it is conclusive 
that there was norecognition by the land- 
lord of the person who pays the rent as a 
tenant, as was observed by Sir Lawrence 
Jenkins Chief Justice in the case of 
Probhabatt Dasi v, Taibaturinessa Chaudhu- 
rani (1) but the Court should determine 


“ in each case whether on a consideration of 


MG 20 Ind. Oas. 664; 17 0, W, 
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all the facts a legal inference can be drawn 
that there has been a recognition establish- 
ing the relationship” of landlord and tenant 
between the parties. Here it appears that 
one pf the tenants died in 1902 and rert 
has been pad with regard to his share, 
from that date till 1918, although the rent 


N, 4088; 19 0, Lg, 
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receipts have been given to the defendants 
as marfatdars. From this a legal inference 
can legitimately be drawn that the laud- 
lords who “were entitled to take possession 
of the share of Sambhuram in the lease- 
hold-to the extent of two-thirds did not do 
go but allowed the heirs of Sambhuram to 
remain in, possession and recelved rent 
from them and such conduct amounts to 
recognition of the tenants. 


The third contention of the appellants . 


seems fo me to be equally cogent. Sam- 
bhuram having died in 1902 the landlords 
were entitled tottake khas possession with 
regard to his share in the lease-hold. Limi- 
tation would ordinarily run as against 
them from that date with regard to that 
share. lf the defendants had refrained 
from payment of any rent or repudiated the 
right of the landlords they would have 
obtained # complete title by adverse posses- 
sion of the share which belonged to Sambhu- 
ram; but the defendants did not claim that 
rightbut*only claimed to remain on the 
land as tenants and, therefore, they acquired 


only a limited interest as tenants with re- | 


gard to that share 

The result, therefore, is that the appeal 
should be allowed in part and the decree 
of the Additional District Judge be modi- 
fled in this way, that the plaintiff's right 
as zemindar be declared with regard to all 
the lands in dispute; his right to recover 
‘possession with regard to the one-third 


share which belonged to Kali Prosanna, that - 


is to say, with regard to 53 bighas 184 cot- 
tahs must be dismissed. Further his right to 
khas possession with regard to the half share 
of the other two-thirds proprietary interest, 
that is to siy, another 53 bighas 184. cottahs 
must also be dismissed and he will be de- 
clared to have the right to khas possession 
of the remaining one-thirds share of the pro- 
perty claimed that is to say 53 bighas 18} 
cottahs and he will recover possession of the 
same. The plaintiff will also be entitled 
to recover mesne profits with reference to 
the share with regard to which he has got 
a decree for khag possession that is, one- 
third share. The costs will be in proportion 
to the success ofeach of the parties in all the 
Courts. i j i 
Cum 9 J. & eg, 
Z. K. 4 id Appeal allowed. 
Decree modified. 


A 
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ALLAHABAD HIGH COURT. 
SEGOND CIVIL APPRAL NO. 850 or 1923. 
March 23, 1926. °_ 
Present:—Mr. Justice Kanhaiya, Lal 
and Mr. Justice Ashworth. 
B. KANHAIYA LAL AND oraexs— 
PLAINTIFFS —~APPBLLANTS 


VErsUus . 
L. NANAG RAM AND otiter8—DEFENDANTS 
— RESPON DENTA, 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Arrears of revenue—Land made over by Collector to 
third person for definite period—Possession held after 
expiry of period, nature of—Adrerse possession—Sutt 
by owner to recover possession— Limitation. 

The zemindar of o particular thok allowed his 
revenue to fall into arrears and the land was taken 
under the direct management ofthe Oollector. Sub- 
sequently it was made over to the defendant, a co- 
Sharer of the mahal in which the thok was situate, for 
a certain periid on his agreeing to pay the arrears of 
Tevenue to Government. More than 12 years after 
the expiry of the period for which the thok had been 
made over to the defendant the zemindar sued to 
recover the land from the defendant: 

Held, that defendant’s possession was that of a 
lessee of the land from Government, and that when 
he held over at the end of the period for which the 
land was made over to him, his possession became 
adverse to that of the gemindar and that the present 
suit* was consequently barred by time. 


Second appeal against a decree of the 
District Judge, Agra, dated the 17th Feb- 
ruary 1923. 

Mr. N. P. Ashthana, for the Appellants. 

Mr S. K. Daa, for the Respondents. 

JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiffs- 
appellants for the redemption óf an alleged 
mortgage or charge in respect of certain 
thok or portion of a mahal. About the 
year 18/5 the zemindar of this particular 
thok allowed his revenue to fall into arrears, 
For a short time the arrears were taken 
under the direct management of the 
Collector and were subsequently made over 
to B Bishambhar Nath, a co-sharer of the 
mahal in which the thok was situated for 
Oy years on his payment or agreement to 
pay the Rs, 683, the arrears of revenue, to 
Government. The plaintiffs are the suc- 
cessors-in-interest of the zemindar Izat Rai, 
who defaulted in respect of his revenue in 
1875, and the defendants awa the successors- 
in-interest of Bishambhar Nath who is still 
in prossession of the thok The suit was 
in effect based on analleged mortgage by 
the zemindar Izat Rai to Bishambhar Nath, 
and alternatively on the allegation that the 
procedura of* Government in transferring 
temporarily to Bishamhbar Nath created a 
harge on the property in the hands of 
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Bishambhar Nath in favour of Izat Rat og 
his successors. Both the lower Courts have 
repelled these contentions, and have held 
that at the expiration of the 54 years Bish- 
ambhar Nath held the thok in adverse 
possession todzat Rai or his successors-in- 
interest. 

We consider that these find ngs are 
correct. The arrangement between Govern- 
ment and Bishambhar Nath cannot possibly 
be treated asa contract between Bisham-, 
bhar Nath and the zemindur Izat Rai, so 
that the suggestion of a mortgage is un- 
tenable. As regards the suggestion that a 
charge ar se hy operation of law, it appears 
sufficient to quotes. 157 of Act XIX of 1973, 
which was in force at the date of the trans- 
fer to Bishambhar Nath to meet the con- 
tention. That section is as follows :— 
“When the arrear is due in respect of a 
shure or patti of a mahal, the Collector of 
the District may, with the previous sanction 
of the Board transfer such or patli for a term 
not exceeding 15 years from the Ist day of 
July next after the date of the sanction, to 
any orall of the other co-sharers on condi- 
tion of their paying such arrear and on such 
terms as the Board in each case may think 
fit. 

“This procedure shall not affect the joint 
and several liability of the co-sharers of the 
mahal in which itis enforced.” 

lt is clear that the section does not 
provide for any charge coming into exist- 
ence. We have referred to the Board's 


Circulars in force atthe time, and do not 


find any provision that could have effected 
or created a charge, not have the appellants 
referred us toany documents in this par- 
ticular case on which the suggestion of 8 
charge could be based. There is moredver 
no authority shown to usin support ofthe, 
contention. 

It is evident from the terms of s. 157 of 
Act XIX of 1873 that Bishambhar Nath 
cuuld not have heen 4 co-sharer with the 
defaulting zemindury. Accordingly he got 
possession in his sole interest, His pos- 
session was that of a lesseeof the particular 
area from Government When ha held 
over at the end ot the 54 vears his posses- 
sion was adverse to that of Izat Rai who 
should have taken step#to-recover posses- 
sion. That adverse possession having been 
eSntinued more thin 12 years any claim{n 
respect of the thok by Aa successor-in interést 
of Izat Rai was rightly held toebe tine- 
barred. Accordingly we dismiss the appeal 


10h 


with costs to the respondents on the higher 
soale, i 5 


Z. £ ° Appeal dismissed. 





RANGOON HIGH COURT. 
Frast OivIL APPEALS Nos. 197 ann 201 or 1924, 
b August 26, 1925. 

Present, :—Bir John Guy Rutledge, Kr., 

Officiating Ohief Justice, and Mr. Justice 

í Brown. 

Y, P. R. V. CHOKALINGHAM OHETTIAR 
~—APPELLANT 1N BOTH ` 
VETEUSE 
MAUNG THO O AND OTHERS— RESPONDENTS 
IN F. A. No 197 oF 1924 
BANSILAL ABIRCHAND AND ANOTHER— 
REsPONDENTS IN F. A. No, 201 or 1924. 

Civil Procedure Code (Act V of 1908), 8. 11—~Res 
judicata—Mutter directly and substantially in issue in 
former suit—Subject-maiter of two surte different, 
effect of—Decis 014 final as against some parties— 
Appeal with regard to other parties, effect of. 

The decision of a matter which is directly and 
substantially in issue between the parties toa suit 
operates as ves judicata between the same parties or 
their representatives-io-interest in a. subsequent suit 
irrespective of the fact whether the subject-matter of 
the two suits is identical or is different. [p. 104, col. 2.] 

Wherea matter is decided between some of the 
parties to a suit and no appeal is preferred with re- 
gard to that particular decision, although there is 
an appeal relating to other matters between other par- 
tiesto the suit, the decision on the former matter 
operates as res judicata notwithstanding that the dis- 

ute with regard to the other matters is still the sub- 
fect of appeal and has not yet been finally settled Tte 
mere contingency that the Appellate Court might 
permit the parties to re-open the matter, the decision 
concerning which hes already become final, would not 
affedt the finality of such decision and such decision 
would operate as ms judicata even during the pen- 
dency of the appeal regarding the other matters aris- 
ing in the suit, [p. 105, col, 1.] 
Appeals from the decision of the District 
Court, Pegu. 


, Mr. Aiyangar, for the Appellant in both, 
In APPRAL No. 197 oF 1924. 
Mr, Rahman, for Respondents Nos. 1—7. 
Mr. Kya Garing, for Respondents Nos, 8—~13. 
IN APPRAL No? 201 or 1924, 
Mr. Cowasji, for Respondent No, 1. 
Mr. Foucar, for Respondent Ne, 2. 
JUDGMENT.—These are two appeals 
from tbe decision of the District Court of 
Pegu deciding thatthe questions in issue 
were res judicata by reason of the decision 
in Divil Regular-Nos. 18 and 19 of 1991 of 
the District Court of Pegu. the decision of 
which was confirmed on appeal to this Court 
in Ghokalingare Chetty v. Seetal Ache (1), 


(1) 84 Ind. Cas, 522; 3 Bur. | 
R. 1925 Rang. 108, ur. L J, 25992 R, 541; A.I 
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For the appellant it is urged that the 
decision of the. District Court of Pegu was 
wrong in that the subject-matter of the 


-suits was quite different and thatthe parties 


were not the same; but the main” conten- 
tion of the appellant is that, the decision of 
the District Court, in Civil Regular Nos. 18 


“and 19 of `192lis not final by reason of an 


appeal to the King in Council. 

With regard to the first point, it is true 
that the subject-matter of the two suits is 
different, namely, the lands in litigation in 
Suits Nos. 18 and 19 of 1921, are not the 
same as the larfls in the present suite. 
But this does not matter because, admit- 
tedly the defendants in the present suits, 
other than the first defendant, derived their 
title from the defendant Bansilall Abir- — 
chand who, in turn, derived his title from 
the K.P.” Firm. The matter directly and 
substantially inissue in Suits Nos 18 and 
19 was whether the transfer by the K.P. 
Firm to Bansilall Abirchand was valid, 
The District Court decided that it was. 
That is the matter which is directly and 
Substantially in issue in the present two 
suits; although the propertiesin these two 
groups of suits were different, they were 
all originally conveyed by the K. P. Firm 
to Bansilall Abirchand by the same con- 
veyance. Consequently the matter directly 
and substantially in issue in the present 
suits has been directly and substantially in 
issue in the former suits between the same 
plaintiff and the same defendant, or the 
defendant under whom they and each of 
them claim, That being so, we are clearly 
of opinion that, if the judgment and decree 
of the District Cours in Suits Nos. 18 and 
19 are final, the principle of res judicata 
must apply. A more difficult question 
arises upon the second argument. 

For respondent No. 1 in the second of 
these appeals Mr. Cowasjee (and the other 
learned Advocates for the other respondents 
have adopted his argument) contends, that, 
though the validity of the conveyance from 
the K P. Firm to Bansilall Abirchand was 
directly and substantially in issue in the 
District Court in Suite Nos. 18 and 19 of 
1921, and though the Court decided against 


ethe present appellant's contentions and 


held that the conveyance was perfectly 
valid, the appellant did not prefer an ap] eal 
so far as Bansilall Abirchand waa foncern- 
ed: and that consequently, the findings of, 
the District Court, on these issues, are final : 
that this Court dismissed the appeal which 
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“he present appellant preferred against the 
other respondents; that, though this Court 
has granted a certificate to appeal to the 
King in Coyncil, Bansilall Abirchand is not 
& party to that appeal, and that, conse- 
heal the finality of the District Court's 

ecree is not in question so far as Bansilall 
Abirchand is concerned. 

Mr. Aiyaugar draws our attention to the 
order of this Court granting a certificate to 
appeal in which we said that it is clear 
that the appeal does involve substantial 
questions of law, namely, whether or not 
this Court was right in holling that the 
appeals could not succeed in the absence of 
Bansilall Abirchand and R. N. M. K. Chetty 
Firm, as respondents, and whether it was 
right in refusing to allow them to be joined 
as respondents after the expiry of the 
period of limitation allowed for the institu- 
tion of appeals. He urges that, as there is 
a possibility of their Lordships of the Privy 
Council reversing the decision of the Ap- 
pellate Court and ordering that Bansilall 
Abirshand be made a respondent,—and if 
their Lordships should take this course,— 
the finality of the District Court’s ,decree 
would be no longer in existence, and he 
relies upon certain decisions reported as 
Nilvaru v. Nilvaru (2), Sheosagar Singh v. 
Sitaram Singh (dg and Balkishan v Kishan 
Lal (4). We do not think that those deci- 
sions touch the point before us. 


It is clear that so far as Bansilall Abir- 
chand was concerned, as the records stand 
at present, the finding with regard to the 
validity of the conveyance to him is not in 
question since he was not a party to the 
appeals to this Court, was not a party to the 
avplicition for leaveto appeal to the Privy 
Council, and is not and cannot be a party 
to the Privy Cuonnecil appeals. 
stands, so far as the records of this Court 
are coocerned, the decision is final; and 
the mara contingency or possibility that 
their Lordships of the Privy Oouncil may 
come to a decision on the appeal at pre- 
sent contemplated with the present re- 
spondents which may affect the finality 
of the District Oourt’s decree so far as 
Bansilall Abirchand is conctsned, iş, in our 
ovinion, too remote and too hypothetical 
for us to consider and hold that it, in fact, 

(2)6 B. 110; 3 Ind Dae (x. 8) 531 

(3:24 0 EBELA 50:16 W.N,297:7 Sar. P.O. 
J. 124; 12 Ind. Dee (N. 8.) 1079 (P. O.) 


(4) 11 A 118; A. W. N. (1889) 42; 13 Ind. Jur. 309; 6 
Tnd. Dee. (x 8) 533. 
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has made the judgmegt and decree of the 
District Courtenot final. . 

With regard to tha decisions in Nilvaru 
v. Nilvaru (2) and Sheosigir Singh v. Sita- 
ram Singh (3)ewhich were cited as author- 
ities for the proposition that, where an 
appeal was presented on two grounds and 
the Appellate Oourt decided only one and 
was silent as to other, the principle’ of res 
judicata did not apply in respect of the 
issuə not decided, wa need only say that 
the principle of. these cases cannot help 
the appellant in the circumstances of the 
present case, because, in those cases there 
were appeals and the parties were properly 
brought before the Court. In the present 
ease, BO far as Bansilall Abirchand was 
concerned, there was no appeal and. the 
Appellate Court was consequently not com- 
petent to come to any decision with regard 
to the subject-matter concerning him. 

For these reasons we consider that the 
appeal must be dismissed with costs. 

Z, K. Appeal dismissed, 
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LAHORE HIGH COURT. 
 Sgoond Crvit APPRAL No, 690 or 1922, 
March 23, 1926. 

Present:—Mr, Justice Broadway 

and Mr. Justice Fforde. 
KARMAN—DgFaNDANT—APPELLAND 
VET8US 
FAZAL HUSSAIN AND oTHErs— 
PLAINTIFFS —RESPONDENTS. 
Alinor—-Alienation by guardian—Payment of barrel 
debts -- Benefit of the minor. 
Payment of unenforceable debts on behalf of n 
minor cannot be regarded as beneficial to the miner 


aad does not justify an alienation of his property by a 
guardian. [p 108, col 2] _ 


Sscond appeal from adecree of the Addi- 
tional District Judge, Jhelum, dated the 
14th November 1921, modifying that of the 
Junior Subordinate Judge, Jhelum, dated 
the 3vth March 1921. 

; Sheikh Niaz Muhammad, for the Afpel- 
ant. 
Mr. Nanak Chand, for Whe Respondents. , 


JUDGMENT.—Io April 1914 one 
Karman bought one kanalof land. At th% 
time of mutation a man of the name cf 
Muhammad Khan was present and assent. 
ed to the sale*on behalf of the vendor. In 
1919, Fazal Hussain, Karamat Hussain and 
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thair minor brother Sardar Khan instituted 
a suit against the said Karman and 
Muhammade Khan for possessién of that 
one kanal of land. Ik was averred that 
Mibammad Khan had purported to sell 
ths land which belonged to thm plaintiffs 
and that Muhammad Khan had no author- 
ity to do so. The defendants pleaded 
that the sale had been effected by Fazal 
Hussain himself on behalf of himself and 
his two brothers who were minors and that 
owing to Fazal Hussain's absence Muham- 
mad Khan had repressnted hrm at the time 
of mutation. It was further pleaded that 
the sale in question had been effected to 

ay off certain debts due to the vendea 
Karona himself as he had paid off certain 
otber debts due by the estate of the plaint- 
iffs' father and that this sale was, therefore, 
for the benefit of the minors. The Trial 
Court found that Fazal Hussain had actually 
gold the land for himself and his two 
minor brothers and that the sale was for 
the benefit of the minora who were granted 
a decree for possession of their share of 
the land on payment of Rs. 190. Against 
this decree both parties preferred appeals, 
Karman urging that the sale transaction 
was for the benefit of the minors and that, 
therefore, should be upheld in its entirety, 
aod the plaintiffs urging in their appeal 
that the sale had really been effected by 
Muhammad: Khan and not by them. Ths 
lower Appellate Court found against the 
plaintiffs and in agreement with the Trial 
Oourt held thatthe sale had been effected 
by Fazal Hussain. It was held, however, 
that the sale was not for the benefit of 
the minors’ and that, therefore, they were 
entitled to possession of their respective 
shares without any payment whatever A 
decree in those terms was granted to 


them. 


Against this decree both sides have again © 


appealed. In the appeal by the plaintiffs 
Mr, Nanak Chand hag frankly and pro- 
perly admitted that the question is’ purely 
one of fact and itis, therefore, dismissed. 

In the appeal by Karman it has been 
contended by Mr, Niaz Muhammad that 
the learned District Judge has taken an 
erroneous view as tothe admissibility of 
It appears that in 
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father of the plaintiffs. The learned Dis- 
trict Judge has found that inasmuch as this 
mortgage had not been duly registered it 
was ina Imissible for any purpose whatso- 
ever and could not be admitted gs -creat- 
ing any charge on the property. This 
view is clearly correct. The document in 
question nut having been registered could 
not create any chargeon the land which 
it purported to mortgage. Mr. Niaz 
Muhammad, however, contended that it 
could be usedin order to prove the exis- 
tence of a debt and that, therefore, the 
sale should have, been held for the benefit 
of the minors as the money raised by the 
sale was assd for the paymant of this 
mortgage debt. Now, inasmuch as the 
mortgage could not be proved asa mort- 
gage it is perfectly clear to my mind that 
at the dateof the sale there was no debt 
due by the estate of the plaintiffs’ father 
which could be enforced against the minors, 
In my opinion the payment of the barred 
debt on behalf of minors cannot be regard- 
ed as being beneficial to the minors and, 
therefore, agreeing with the-view taken by 
the learned District Judge I would dismiss 
this appeal. In the circumstances 1 would 
leave the parties to beartheir own costs in 
this Court. 

R. L. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPRAL No 49 oF 1925. 
March 18, 1926. 
Present: —Mr. Justice Sulaiman and 
Justice Sir P. C Banerji, Kt. 
JAWAHIR SINGH—PLaIntTiFRF— 
APP&LLANT 
versus 
JAHAN SINGH AND orHers—DEFENDANTS—~ 


RBSPONDENTS. | 
Pre-emption—Wajib-ul-arz, recital of custom m-— 


A 10(P Q), relied on. 
Hari Singh v. Harbans Lal, 72 Ind. Oas. 491; A.L 
Alt 488, distinguished. 


/ 
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Second appeal from a decree of the Sub- 
‘ordinate Judge, Aligarh, dated the 18th 
Oetuber 1424, 

Mr. Panna Lall, for the Appellartt. 

Mr P. L. Banerji, for the Respondents. 

JUDGMENT.—This is a plaintiff's 
appeal arisiug out ofa suit for pre emp- 
tion. In support of his allegation that a 
custom of pre emption exists in the village, 
the plaintiff produced the wajib-ul-arz of 
1279 [fasit, The defendants produced the 
wajib-ul-arz of 1262 Fasli and a dustur dehi 
of the year 1307 Fasli. Both the Courts 
below have dismissed the claim holding 
that the custom has not been proved. The 
lower Appellate Court concedes that there 
is no material variation between the en- 
tries as regards the right of pre-emption 
contained in the wajib-ul-arz of 1279 and 
1262 Faslis. The lower Appellate Court has 
also found in favour of the plaintiff that 
there is no fixedrate forsaleor mortgage 
laid down by the wajib-ul-arz of 1262 Fasli, 
The reference to the rates was merely by 
way of a suggestion which the transferors 
and the transferees might, or might not act 
upon. Thelower Appellate Court, however, 
has rejected this evidence as not proving 
the custom, because of the preamble in the 
wajib-ul-arz of 1262 Fasli, which stated that 
theagreement between the lambardar and 
the pattidars was that so long as the settle- 
ment lasted, the conditions laid down 
therein would be binding for allthe village 
transactions. It has relied on the case of 
Hari Singhv. Harbans Lal (1). 

We are of opinion that the appeal must 
be allowed. When the plaintiff produced 
the wajib-ul-arz of 1279 Fasli which con- 
tained clearly a recital of the custom of 
pre-emption, the presumption was in his 
favour. Theentry must be presumed to 
-bea record of custom unless the contrary is 
established [Digambar Singh v. Ahmed 
Sayeed Khan (2).] The defendants, however, 
tried to rebut the presumotion by produc- 
ing the wajib-ul-arz of 1262 Fash. That 
wijib-ul-arz contains a similar clause. 
The defendants, however,, wanted to show 
thatin view of the preamble that entry 
cannot possibly be a record of custom, and, 
therefore, no custom exists,” The point be- 
comes abundantly clear when we bear in 
(1; 72 Ind, Oas. 491; A. L R 1923 All. 488. 

(2) 23 Inti. Oas 34; 37 A. 129,13 A. L.J 236, 19C, 
W. N. 393; 17 M L. T. 193; 2 L. W. 303, 210.L J. 
237; 28M L J. 556; 17 Bom, L, R. 393; (1915) M. W. 
N, 581; 42 I; A. 10 (P O). 
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mind the fact that the forms issued to tite 
Sattlement Officers*in pursuance of the 
direction of the Board inthe North West- 
ern Provinces (page 76, para. 167) issued in 
1853, were ofa stereotyped form requiring 
the officers tô record the entry of the agree- 
ment regarding preemption of shares, 
We accordingly find that in gall wajibsut- 
arzes prepared in pursuance of this circular 
the word ‘agreement’ invariably occurs, 
There ia nothing particular in the preamble 
which says that the co sharers agreed to ba 
bound by the conditions during the period 
of the settlement. This point is covered 
hy the view of the Full Bench recorded in 
Rituraji Dubain v Pahalwan Bhagat (3). 
The case referred to by the lower Appel- 
late Court can be distinguished on two 
gcounds. In the first place, it is not-clear 
whether the wajib-ul-arz in question was 
prepared in pursuance of the circular of 
1858. Ifitwas prepared in pursuance of 
some subsequent circular which required 
the Settlement Officer to record the custom, 
then the fact that the officer used the word 
agreement instead of custom may be of 
greater importance. In the next place the 
present case isa much stronger one. We 
have not only the waj1b-ul-arz of 1262 Fasli, 
but we have a subsequent wajib-ul-arz of 
1279 Fasli which has stood all along. We 
may further pointout that the mere cir- 
cumstance that there is no entry of the 
righ of pre-emption inthe dustur dehi for 
1307 F'asli is of no importance, as under the 
circulars issued by the Board in 1897, Settte- 
meat Ofizers3 wara not called upon to 
mika a note of customs of pre-emption 
either in the w1jib-ul-arz orin the memo- 
randum of vilage customs. We are, ac- 
cordingly of opinion that the view taken 


by the lower Appellate Court is not correct. 


No other point now remains to be decided, 
We accordingly allow this appeal and 
setting aside the decrees of the Caurts below, 
decree the plaintiff's claim for pre-emption 
on payment of Rs. 700 in the Court below 
within two months from this date. In case 
the amount is paid, the plaintiff will be 
entitled to have his costs against the defend- 
ants in all Courts, including ic this Court 
fees on the higher scalee In case of default 
of payment the suit shall stand dismiss&d 
with costsin all Oourts, including in this 
Oourt fees on the higher scale. ° 
R. L. Appeal allowed, 


® 
(3) 7 Ind, Oas. 680; 33 A. 196; 7 A. L. J, 1040. 
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MADRAS HIGH COURT. 
l RULL BENCH. « 
CIVIL Appraut No. 226 or 1924. 
January 15, 1926. 
Present :—Sir Victor Murray, Coutts 

Trotter, Kt, Chief Justice, Mr. Justice 

rishoan and Mr. Justice Beasley, 

RAMABHADRA THEVAR AND OTHERS 

— DHEENDAN IS Nos l To 3—APPELLANTS 

6 LETSUS 

ARUNACHALAM PILLAI AND ANOTHER - 

—PLAINTIFFS Nos, l AND 2— RESPONDENTS. 

Transfer of Property Act (IV of 1888), s. 85— 
Deposit by mortgagor - Tender— Subsequent withdrawal, 
effect of—Continued readiness and willingness to pay 
e interest, liability to pay. 

A deposit in Court, under s. 84 of the Transfer of 
Proparty Act, is only a special kind of tender design- 
ed to make uvailablea sure mode of proof to the 
mortgagor of the fact that he has made a tender. [p. 
112, col. 2.) 

If after depositing the money in Court the mort- 
gagzor withdraws it, his original deposit cannot be 
treated as nullity, that is to say, he cannot be regard- 
ed 43 never having tendored at all, nor does interest 
caase torun in all cases if the mortgagor once de- 
posits the money and subsequently withdraws it 
owing to the mortgagee's failure to take It within a 
reasonable time, [1bid.] 

Krishnaswami Chettyar v. Thippa Ramaswami 
Chettyar, 8 ind. Oas. 763; 35 M. 44; 9M. L. T, 1314; 
(1911) 1 M. W.N. 89, not approved 

The question in each case is whether the mortgagor, 
notwithstanding the withdrawal of deposit, has re- 
eee ready and willing to pay throughout. |p. 113, 
col. 2. 

If a deposits the money and subsequent- 
ly withdraws 1t, the presumption is that he continued 
ready and willing to pay, and the burden is on the 
mortgages to show that he wag either not willing or 
not pads to pay because he had utilised the with- 
drawn money for other purposes. Jn certain cir- 
cumstances the fact of withdrawal in itself might be 
some evidence of mortgagor's unwillingness to pay. 

Where in a suit on a mortgage, the mortgagor 
glleges in his written statement a.deposit by him 
under 8. 8t, Transfer of Property Act, and his continu- 
ed readiness and willingness to pay and no issue is 
raised on the point, the mortgagee is precluded from 
claiming interest from the date of deposit subsequent- 
ly withdrawn by the mortgagor. [p. 113, col. 1] 


Appeal against a decree of the Court of 
the Subordinate Judge, Tanjore, in O, §, 
No, 183 of 1922, . 


This application and the memorandum 
of cross-objections filed by the respondents 
coming on for hearigg on the 20th and 21st 


+ 
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vasa Iyer and fS.. V. Narayana Iyer, 
for the Respondents and the case having 


stood over for ‘cansideration till 30th of - 
(Phillips aud - 


October 1925, the Oourt 
Odgers, JJ.) made the following 


‘ORDER OF REFERENCE TOA. 
FULL BENCH. 


Phillips, J.—The first point for con~ < 


sideration is the constuction of the mort- 
gage-deed executed by the father of defend-~ 
ants Nos. 1 to 3jn favour of the Ist plaint- 


iff's manager, 4th defendant. The lst plaint- 


iff on his own behalf and on behalf of his 
minor son, 2nd plaintiff, sold certain pro- 


perty to the father of let defendant under ~ 
“Es. I on 11th September 1909. 


There was 
a prior mortgage on this property, dated 


9th February 1908. As there was this prior © 


mortgage and also becauseone of thevendors 


was & minor, the lst defendant's father did - 


nut pay the whole of the purchase money, 
but retained a sum of Rs. 4,625. On‘the 


lth September 1909 the Ist defendant's ` 


father hypothecated the property he bought 
for this amount and stipulated that the lst 


plaintiff should execute a security bond for < 


Rs 6,000 onor before the 14th September 
1910 The relevant provisionsin this mort- 
gage-deed which we have to®construe are 
as follows :— 

“ I shall pay the aforesaid amount of prin- 
cipal together with the interest........... i 
as soon as you execute and get registered 
before the 14th September 1910 a security 
bond in respect of immoveable properties 
estimated by the mediators at Rs 6.000... 
SAMIN AN NGE If Security is not given 
before the said stipulated date, I shall, up 
to the date on whichthe security is given, 
add interest on principal and interest on 
inverest at thesaid rate with twelve months’ 
rests and pay you the amount of principal 
and interest accruing due......... d 

The lower Court has held, and I think 
rightly held, that the execution of this se- 
curity bond was a condition precedent to 
the demand for the mortgage money and 
that, therefore, this suit for the money is 
not maintainable,because the security bond 


of October 1925, ufon perusing the grounds “had not been executed, butas the parties 


of appeal and the memorandum of cross- P 


objegifons and the judgment and decree of 
the lower Court and the material papers in 
the suft, and upon hearing the arguments 
of Mr. K.S. Krishnaswami Iyengar, for the 
Appellants and of Messrs. S. Srini- 


came toan agreement during the suit that 
the mortgage shonld be adjusted by means 
of this suit and that the guit should not be 
dismissed, the lower Court proceeded with 
the trial and held that there was no obliga- 
tiene on the Ist plaintiff to execute a security 


ta 
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“bond on any particular date and that, there- 


fore, the mortgagor must pay compound - 


interest on the amount of the mortgage from 
September 1910, because thedeposit made 
in Court was uot valid deposit, being con- 
ditional. This conclusion 18 somewhat in- 
consistent’ with the finding that the execu- 
tion of the security bond was a condition 
precedent to the enforcement of the mort- 
gagee's right, and itisnuw contended for 
the appellant that the 1st plaintiff was bound 
to execute the security bond after the date 
fixed therefor, namely, [4th September !91u, 
and thut, therefore, when the mortgagor de- 
posited the mortgage amount coupled with 
& request for the executionofthe security 
bond it was a valid tender under s. 83 of the 
Transfer of Property Act, although it was 
coupled with this condition. The question, 
therefore, for determination is whether the 
mortgagee was under an obligation to exe- 
cute the security bond, au obligation which 
can be enforced bythe Ist defendant. To 
adopt the interpretation put upon the docu- 
Ment by the lower Court is to hold that the 
mortgage is irredeemable except at the 
optionof the mortgagee, and this would con- 
stitute a clog on the equity of redemption 
which cannot be enforced. Consequently, 
if the langaage is ambiguous, I think that 
we must adopt an interpretation which 
would remove that clog, The document 
itself is an extraordinary document because 
it provides that on default by the mort- 
gagee the mortgagor is to be penalised, and 
similarly if the mortgagee fulfils his bafgain 
and the -mortgagor commits default, the 
mortgagee is to be penalised by the com- 
pound interest heing*reduced to simple 
interest. However this may be, I think it 
-is undoubted that there was an obligation on 
the mortgagee to executethis security bond, 
and cous-quently that obligation could be 
enforced by the other party to the contract. 
He was, therefore, entitled to demand a 
security bond before paying the money, and 
the execution of the security bond was not 
left tothe will of the mortgagee to perform 
‘at any time he chose. If éhat is the correct 
, view, the deposit of the mortgage money 
coupled with a request forthe security bond 
is nota deposit coupled with a condition 
outside the contract for the condition was 
one enforceable under the contract. The 
deposit was, therefore, a valid deposit under 
-,. There remains then the question whether 
‘ the mortgsge mcney ceares to bear interest 
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from the date of deposit under the terms of 
s. B4 of the Transfer of Propert? Act. Notice 
of the deposit was sent to the plaintin, but 
he refused to accept the money und sul se- 
quently thê Ist defendant withdrew the 
amount from Oourt. On similar facta itwas 
held in XKrishnaswami Chettyar v. Thippa 
Ramaswami Chettyar (1) that interest uid 
not cease to run, the ground for the deci- 
sion being thatthe deposit must be lett in 
Ovurt in case the mortgagee changes his 
mind. This decision is somewhat at valla- 
nce with the decisionin Velayuda Naicker y. 
Haider hussain Khan Saheb (2) where it 


was held that once a tender had been made . 


and refused, interest ceases to run, although 
in that case the money had been taken 
back from the mortgagor by the‘lender 
after refusal by the mortgagee. The deci- 
sion in Krishnaswamit Chettyar v. Thippa 
Ramaswami Chettyar (1) was considered in 
Thevaraya Reddy v. Venkatachala Pandvha 
(3) where Ayling and Tyabji, JJ., differed. 
The case went up in appeal and was decid- 


.ed in Thevaraya Reddy v. Venkatachala 


Pandithan (4). l was one of the members 
of that Bench and dissented from the deci- 
sion in Kishnaswami Chettyar v. Thippan 
Ramaswami Chettyar (1) and apparently 
Abdur Rahim, Officiating, C. J., wasinclined 
to thesame view, although he held thatit was 
not necessary to decide the point. On ihe 
other hand Seshagiri Ayyar, J., was of 
opinion that Krishnaswami Chettiar v, 
Thippa Ramaswamt Cheityar (|) was rightly 
decided, The question has been considered 
in Hukam Singh v. Bubu Lal (5) and there 
a Bench of that Court followed my judg- 
ment in Thevayaya Reddy v. Venkataghaila. 
Pandithan (4) and accepted the reasoning 
therein. I have very little to add to m9 
Judgment in that case, but I will add a jew 
words regarding the decision in Krishna- 
swami Chettyar v.Thippa Ramaswami Cheit- 
yar (1), from which 1 ventuie to differ, In 
the judgment in that case the question was 
asked whether when the mortgagor had 
deposited the money and issued a notice to 
the st ie i he had not done all that has 
to be done by him to enable the mortgagee 


| 4 ‘ny Q 
(1) 8 Ind. Cas. 763; 35 M. 44: 9 AL L. T. 
) aR T. 131, (1911) 


LM. 


(1916) 2 M W.N. 321; 20 M. L. T. 403:4 L W, 433 
` (5) 
1089 All, 191 
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to take the amount out of Court; and can 
he then withdraw the money” even before 
the mortgagee appearatoclaim it? The 
answer was given in the negative; and a 
further question was asked wh should he be 
at liberty todo so because the mortgagee 
appears and refuses to take it? The answer 
I would give to that question is that the 
mortgagee is under a duty to take the 
‘money when tendered and the cessation of 
interest on his refusal isa penalty for not 
performing his duty of submitting to re- 
demption. A mortgagor might be able to 
collect the mortgage money and interest 
accrued to date of deposit, but unable to 
raise any more to meet further interest. Is 
he to be compelled either to forego his 
undoubted right to redeem, or else to leave 
his money lying idle, until the mortgagor 
chooses or is compelled to accept it? 
In the case of an u3uiructuary mortgage 
the injustice to the mortgagor is obvious 
as he is deprived of the benefit of his 
property and of his money. One, con- 
sideration which appears to have escaped 
the notice of the learned Judges in that 
case is that if the mortgagor leaves his 
money in Court deposit after refusal by the 
mortgagee it might lapse to Government 
before the amount is withdrawn; who. in 
that cage, is to bear the loss, the mortgagor 
or the mortgagee ? In the present case the 
deposit was made ip 1913 and this suit was 
not brought until 1922. If, therefore, the 
1&t defendant had left themoney in deposit, 
the money would long ago have lapsed to 
Government, Section 8t is very clear and 
says that interest shall cease when once the 
mortgagor has done all.that he can to 
enable the mortgagee to draw the money, 
“When a mortgagee has received notice that 
the money is actually in Court and that he 
can draw it at that time, what more can he 
done by the mortgagor to enable him to 
draw it? Proceeding strictly on the in- 
terpretation of the section I still adhere to 
my opinion that Krishnaswami Chettyar v. 
Tippa Ramaswami Chettyar (1) is wrong and 
Lam inclined to think that the Legislature 
did not intend to make the law in India 
identical with thedaw in England. In Eng- 
land when atender has been made it is also 
negessary that the mortgagor should always 
be ready to pay the amount, but the burden 
af proving that he is not so readyis on the 
mortgagee. I take it, therefore, that, when 
there has been a tender and there js no 


evidence of any subsequent refusal to pay,» 


h 
e ¢ 
RAMABDHADRA THEVAR V, ARUNAOHALAM PILLAT, 


(95 I. O. 1926) 


the provisions of the Iinglish Law would be 
complied with, and the tender would be 
valid, except perhaps in cases where it was 
shown that the tenderer had subsequently 
derived profit from the money tendered. 


As the question ia one of some importance 
and there is a divergence of views in this 
Court, I think that the question should be 
referred for decision toa Full Bench. Ac- 
cordingly the appeal is submitted toa Full 
Bench for decision. 

The memorandum of objections is dis- 
missed with costs. 


Odgers, J.—This was a suit for an 
amount due on a mortgage or in défault of 
payment for sale. The lət plaintiff and 4th 
defendant were brothers. The 2nd plaintiff 
wassonofIist plaintiff anda minor at the date 
of suit. Defendants Nos.1 to 3 were brothers 
and undivided. In 1909 lst plaintiff and 
4th defendant sold some of their family 
properties tothe father of defendants Nos. 1 
to 3, and for the protection of the minor 


-(20d plaintiff) a mortgage bond Ex. A 


was executed by the father of defendants 
Nos lL to 3 to the 4th defendant as head of 
his family. On a partition between 4th 
defendant and Ist plaintiff, the amount of 
the bond fell to share of plaintiffs No. 1 and2. 
Two questions are raised intappeal to us (a) 
that the Subordinate Judge's construction 
of Ex. A was wrong, (b) that interest on 
Ex. A ceased by reason of a deposit by de- 
fendants No. lto3in Court under the terms of 
5.83, Transferof Property Act. By Exhibit A 
the mortgagor undertook to re-pay “as soon 
as you execute and get registered before 
lith September 1910 a security bond in 
respect of immovable properties estimated 
by the mediators at Rs. 6,000 in order 
that no disputes might arise in the matter 
of the said sale properties since there are 
included therein the properties given as 
security under a deed executed for Rs. 
400 by you and your younger brother 
Arunachalam Pillai for and on behalf of 
the said minor Govindaswami also on 9th 
February 1908 te Peruvalandan Papavinasam 
Ayyangar, and get this back with endorse- 


_ment of paymant made thereon. The docu- 


ment proceeds “If security is not given 
before the said stipulated date, I shall, up 
to the date on which the security is given, 
add interest on principal and-interest on 
interest at the said rate with twelve months’ 
resis and fay you the amcunt of principal 
and interest accruing due in that manner, 
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and take this back with endorsement of 
payment made hereon.” Security was not 
furnished by the date named. The Subordi- 
nate Judge found that the delivery of the 
security bond to defendants was a condition 
precedent to the plaintiffs’ claim to the 
mortgage-money and was prepared to hold 
that the suit was not maintainable owing to 
the failure of the plaintiffs to execute and 
deliver security bond according to the 
covenant in Ex. A The minor, however, 
having attained majority offered at the trial 
to recognize’ the mortgag&as binding on 
him and to receive the amount due thereon 
and the Subordinate Judge “owing to the 
good sense displayed by both parties” pro- 
ceeded to settle all questions arising on 
Ex. A and decided ‘that the deposit 
made bythe defendant being conditional 
was invalid and that interest consequently 
did not cease to run. He gave a decree for 
plaintiffs for amount claimed subject to the 
deduction of the amount paid by defend- 
ants Nos 1 to 3 to satisfy Papavinasam 
Ayyangar's decree (which had been obtained 
since the date of Ex. A) which has now 
been agreed at Rs. 865 plus costs and 6 per 
cent, interest. Under the circumstances it is 
perhaps unfortunate that the Subordinate 
Judge did not act on his first inclination 
and dismiss the suit. The clause as to the 
furnishing of the security bond seems to be 
, Clearly a clog onthe equity of redemption 
as the mortgage-money cannot be claimed 
without such bond and no time is provided 
within which (after 14th September 1910 

Buch security bond is to be furnished an 

' compound interest is torun “up to the date 
on which the security is given.” Therefore 
interest isto run on for any length of time 
until the mortgagee thinks fit to render 
himself competent to accept it by exe- 
cuting the security bond. This ap- 
pears to render the clause invalid. The 
minor has, however, become a major 
and has offered to accept the mortgage 
money. The real question is, therefore, the 
second, the question as to.the deposit. On 
6th August 1913 the father of defendants 
Nos 1 to3 deposited the necessary amount in 
Court and tendered it to 4th defendant. who, 
however, refused to take it out, whereupon 
the Court referred the father of defendants 
Nos 1 to.3d to’ aregular suit by its order, 
dated 15th November 1913. The Subordi- 
nate Judge held that the tender was not 
unconditional because defendants Nos. leto 
3 requested that 4th defendant should 
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first furnish security as provided for in 
Ex. A before he drew the money, The 
Subordinate Judge holds that the condition 
is against ¢he terms of Ex. A. This lam 
unable to understand as the money can 
clearly not be taken by the mortgagee 
unless and until a security bond is pro- 
vided as statedin Ex. A. I do not see 
how under the circumstances this can he 
regarded as a conditional deposit so as 
to render -the deposit invalid. The main 
question argued before us, however, was as 
to the consequent cessation of interest for 
another reason, viz., that although defend- 
ants made a deposit and kept the money 
in Court for about a year, they subsequenily 
withdrew it. This is a pure question of 
lawon which there is some apparent con- 
flict of opinion. 


Section 84, Transfer of Property Act, reads 
as follows: —“When the mortgagor or such 
other person as aforesaid has tendered or 
deposited in Oourt under s. 83 the amount 
remaining due onthe mortgage, interest 
on the principal money shall cease from 
the date of the tender or as soon as the 
mortgagor or such other person as afore- 
said has done all that has to be doneby him 
to enable the mortgagee to take such 
amount out of Court, as the case may be," 
the relevant words to the present case being 
in the last clause. 


In Velayuda Naicker v, Haider Hussain 


. Khan Saheb (2) a case of tender, the Court 


held that “tender” does not imply that the 
tenderer must always be ready to pay and 
that the cases to the contrary in the Eng- 
lish Law and in Calcutta did not apply. * 
There does not appear to be any distinction 
drawn in the section between tender and 
deposit. In Krishnaswami Chettyar vy. 
Thippa Ramaswami Chetlyar (|) a case of 
deposit, it was held’ that a continuance of 
the deposit was necessary to obtain the 
benefit of the section. The English cases 
as to the necessity for continued readiness 
to pay in the case of tender wereerelied 
on and the case in Velayuda Naicker v, 
Haider Hussain Khan_ Saheb (2) distin- 


eguished on the groufflsthat there was 


no allegation of a subsequent demand by 
fhe mortgagee for the amount and ethat 
mortgagor failed to pay and also becatise 
the matter was clearer as regards deposit ag 
distinguished from tender. “We cannot 
speak of a person having deposited in Coyrt 
if he has withdrawn his deposit,” 


| . 
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In Thevaraya Redily v. Venkatachala 
Pandithas (3) a case heard by Ayling and 
Tyabji, JJ. there were disputes among 
the qwortgagee'’s representatives, and the 
money deposited was not tafen outfor a 
year after which the mortgagors withdrew 
it. Ayling, J., thought that A7rshnaswamr 
Chettygr v. Thippa Ramaswami Cheityar 
(1) governed the case and that the ruling 
should be sustained in the absence of a 
reference toa Full Bench. Tyabji, J., on 
‘the other hand, thought the ruling in Kri- 
shnaswami Chettyar v. Shippa Kamaswamti- 


Chettiar (1) was wrong and that Velayuda’ 


Naicker v. Haidxer Hussain Khan Saheb 
(2) was the correct view on the ground 
that it was not shown that the English 
differed from the Indian Law and that 
the English Law makes a tender perfect 
and complete unless the party impeaching 
its completeness shows an absence of readi- 
ness to pay. He examined the English 
Law aad added that the factsin Krishna- 
“swami Chettyar v. Tnippa Ramaswami Chet- 
tiar (|) and in the case before him were 
different. On this difference of opinion a 
Letters Patent Appeal was taken and the 
decision is reported as Thevaraya Reddy v. 
Venkatachala Pandithan (4). It was heard 
by a Bench of three Judges of whom my 
learned brother was one. Abdur Rahim, 
Officiating O. J., held that the interpre- 
tation of s. 84 in Krishnaswami Chettyar v. 
Thippa kamaswami Chettiar (1) was that, 
-Tne deposit in order to be effective under 
s. 84 must remain in Oourt until the mort- 
gagee or his successor-in interest has been 
enabled or is ina position to withdraw it.” 
Seshagiri Ayyar, dJ., held, that Krishna- 
swami Chettyar v. Thippa Kamaswami 


e ‘Chettyar (1) was rightly decided. Phillips, 


J., on the other hand thought that this 
decision was wrong. He suid “the cessa- 
tion of interest is the penalty imposed 
upon the mortgageé for refusal to accept 
the money when offered and this penalty 
is not remitted because he changes his 
mind when it is too late.” The learned 
Judges, however, held that, in the case be- 
fore them, the circumstances were differ- 
ent and asthe zortgagors failed to have 
the deposit ir’ Court sufficiently long fb 
able the mortgagees to draw the amount 
they failed to do all they had todo under 
the section. “This opinion of Phillips, J., in 
Krishnaswami Cheityar v. hippa Rama- 
swami Cheityar (1) has recently been ap- 
proved by the Alishabad High Court 
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Hukam Singh v. Babu Lal (5). The English 
Law is set torth inter alia in Bank of New 
South Wales v. O'Connor (6). 

lu Fisher on Mortgages (6th Edition) 8. 
1851, it is stated that “interest will cease 
to run upon the mortgage-debt from the 
time at which a proper tender of the whole 
amount is shown to have been made. But 
it ought to appear, thut, from the time of 
the tender, the money was kept reauy by 
the mortgagor, and that no profit was after- 
wards made of it; upon proof of the con- 
trary whereof,the interest will still run.” 
The principle in English Law being ap- 
parently that if the mortgagor was to 
have the benefit of cessation of interest 
on the mortgage, he must nothave earned 
interest on the money elsewhere in the 
meantime. 

In this state of the authorities, I think 
it is desirable that the point should be 
settled. The pointis essential to the ap- 
peal which, therefore, should be referred to 
a Full Bench as proposed by my lea:ned 
brother. 


JUDGMENT OF THE FULL 
BENG 


In our opinion a deposit in Court under 
s. 84,is only a special kind of tender, de- 
signed to make available % sure mode of 
proof to the mortgagor of the fact that he 
has madea tender. If he tenders in the 
ordinary way and that tender is denied, he 
may be defeated by false evidence; if he 
tenders by deposit in Court the matter- ig 
proved for him by the record. 

We do not agree with the view of Phillips, 
J., that once the money is deposited anda 
reasonable time given tothe mortgagee to 
take it out, interest thereatter cannot be 
allowed in any circumstauces. Nor do we 
agree with the view apparently adopted 
in Krishnaswamt Chettyar v. Thippa kama- 
swami Cheityar (1) that if after depositing 
the money in Court, the mortgagor wuh- 
draws it, his original deposit is to be treated 
as nullity, in other woids, that he is to be 
regarded as newer having tendered at all. 
In ouropinion the depusit operated as a 
tender, aud jhe only question properly 
arising was whether the mortgagor, not- 
withstanding his withdrawal, remained ready 
and willing to pay throughout. ‘The better 
opinion seems to be that the fact of the 


(8) (1889) 14 A. O. 218; 59 L. J. P. O, 82; 60 L. T, 
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e 461; 38 W.R, 46 
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fender raises the presmption that the 
debtor. continued rea sy and willing to pay, 
and that the burden is cast upon the creditor 
to show that he was either not willing or 
not ableto pay because he had utilized the 
monies for other purposes. And it may be 
that the factof withdrawal might, in certain 
circu mitances, in itself ba some evidence of 
uowillinyuess to pay But, however that 
miy bə, here there was an allegation in para. 
6 ofthe written statement that the defend- 
ants bad always been ready and willing to 
pav, Oathat no issue was raised and in 
our view that is sufficient to*conclude the 
matter in the defendants’ favour, and to 
preclude the plaintiffs (who have no merits) 
fron claiming interest after the date ofthe 
deposit in Court, 

The decree will be drawn up accordingly 
and must giva for the sum of R . 885 with 
costs ani interest referred to by Odgers, J. 

D:fendants will have the costs of the 
appeal, 

Y.N. Vi 

§. D. 


Appeal allowed. 
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MUSHAP tosain, 


JUDGMENT. 

Misra, J.s- l'uis is a plaintifs appeal 
in a sut brought by her for recovery 
of a share in the property left by her 
son, one SyedgMurtaza, which she alleged 
she was entitled to. Tha facts shortly 
stated are: The plaintiff is the wife of one 
Syed Mushaf Husain, who is defendant 
No. Lin thecasa. Dafendants Nos. 2-and 3, 
Syedy Riziuddin and Syed Abbas Husain 
respectively are her sons from defendant * 
No, 1. There was a third son, named Syed 
Murtaza, who died on the 18tn April 1910. 
Mushaf Husain executed a deed ot settle- 
ment tamlık nama), dated the 30ih March 
1903, under which he settled his property 
in equal shares upon his three sons, de- 
feodauts Nos. 2 and 3 and the above named 
Syed Murtaza since deceased. Under’ the 
terms of that deed various sums were 
allotted for maintenance of the daughter, 
wife and mother of the executant, defend- 
ant No. 1l. One of the conditions embodied 
in the deed was to the effect that 1f any of 
his sons upon whom the property had been, 
settled, died without leaving any male 
issue, his one third share would devolve 
upon the surviving brothers, and in no case 
other heirs of the deceased would be entitled 
to that property. After the execution of 
the deed, mutation of names was effected in 
favour of the three sons of defendant No. 1, 
in equal share. One of the sons, Syed 
Murtaza, died as stated above on the 18th 
of April, 1910, and in respect of bis ouve- 
third share the names of his other tw& 
brothers were brought on the record. Ths 
planti claims her legal share in that 
one-third.share leit by herdeceased son, 
Syed Murtaza. Defendants Nos. 4 to #6 
were impleaded being transferees of differ- 


ent portions of the property in suit from ° 


defendant No. 1. 

Defendant No. 1, the husband of the 
plaintif and father of. defendants Nos. 2 
aud 3, did not contest the suit and the pro- 
ceedings were held ex parte against him, 
Defendants Nos. 2 aud 3 and tte trans- 
ferees-delendants contested the suit. The 
main plea taken by them in defence was 
that on 8 proper interpretation of the deed 
of settlement (tam'ik noma) the interest. 
conferred upon Syed Murtaza was m-rely 
a l@e-estate, or in any case, an estate woich 
came toanend on his death because fe 
died issuelesa, Tht contention was that, 
whatever interest was conferred on him’ it 


. eid net pass by inheritance after his death j 
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to his mother, the plaingiff, Thetransferees 
also contended that, under 4. 4L of the 
Transfer of Property Act (Act 1V of 1882) 
they being bona fide transferees for value, 
were protected and that the plaintifi's suit 
could not be maintained against them. It 
iB not necessary for purposes of this appeal 
to enumerate other pleas raised in defence, 
Decausé we are not in apy way concerned 
„With them in appeal. 

The two main points round which the 
contest centred were: os % 

(1) Whether the rights conferred upon 
Syed Murtaza under the terms of the deed 
of settlement, dated the 30th March 1906, 
could be inherited by the plaintiff, Syed 
Murtaza having died issueless, and 

(2) whether the transferees-defendants 
were protected under s. 41 of the Transfer 
of Property Act, as mentioned above? 

The learned Subordinate Judge of Rae 
Bareli, who tried the case, came to the con- 
clusion that the rights conferred under the 
deed of settlement on Syed Murtaza 
came toan end on his death because he 
died issueless, that the said rights had 

assed on by survivorship to his other two 

rothers, defendants Nos. 2 and 3, and that 
- the’ plaintif did not inherit anything. He 
held that the transferees-defendants who 
had taken transfers of portions of the pro- 
perty in suit were not protected under 
6. 41 ofthe Transfer of Property Act. 

The plaintiff has now come up to this 

urtin appeal and the point argued on 
er behalf was that under the termsof the 
deed, if properly interpreted, an absolute 
estate had been conferred upon each of 
_the three sons, including Syed- Murtaza, 
tht deceased, and any condition laid down 
e im respect of the succession of the said pro- 
perty contrary to the Muhammadan Law, 
mas void and inoperative. 

On behalf of the transierees-defendanta, 
the finding of the Jearned Subordinate 
Judge in regard to s. 41 of the Transfer of 
Property Act (IV of 1882) was challenged, 
The result of this was that both the points 
mentioned above were discutsed at length 
in appeal. I now proceed to decide the 
appeal. 

e As to the fipstPoint it may be stated at 
the very outset that the decision of the 
Pant depends on the proper interpretation 
£i the termseof the deed of settlement. In 
order that we might’ be able to place a 
gurrect interpretaticn on thetaid deed it ia 
pecessary that we shauld biicdly state the 
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provisions contained therein. In the pre- . 
amble the ‘executant, defendant No. 1, 
stated that atthe time of the execution of 
the deed there were in existence, his wife, . 
Musammat Wahibunnisa, three minor Bong 
named Syed Murtaza, Syed Raziudgdin 
(defendant No. 2) and Syed Abbas Husain 
(defendant No, 3) and one daughter, Musam- 
mat Zakia Begam, and that with a view 
that his family affairs may be settled 
and future dispute and disunion may be 
avoided, it was necessary for him that he 
should execute a deed of settlement. The 
property considting of three entire villages, 
namely, Kotra, Bahadurganj, Malikpur and 
Mustafabad, all situate in the District of Rae 
Bareli, was then declared by him to be the 
property of the above-named three minor 
sons in equal shares ‘behissa masavi malik 
muazat mazkur ka qarar dekar). As the three 
8)n8 wera minorsat the time of the execution 
of the deed of settlement, the executant, 
their father, was to remain superintendent 
and manager of the property without power 
of alienation and if he died before all the 
three sons had attained majority the-one 
who attained majority was to act as the 
superintendent and manager of the shares 
of his minor brothers without having any 
power of transfer. On becoming major 
each son in whose favour the settlament had 
been made was competent to exercise his 
proprietary rights. (Bad bdalug harek 
mumlik lahu ikhtiyar malikana ke nifaz ka 
majaz hoga), 

dust attor this came the important clause 
to the effect that if, Godforbid, any son died 
childless) his share was to devolve on his 
surviving brothers and their children and 


‘no other heir cf the deceased was to inberit 


the property left by him. The provision 
was made for the maintenance of her 
daughter ifusammat Zakia Begam by giv- 
ing her an aunual ¢uzura (maiutenance) of 
Res. 360 in cash aud declering the said 
maintenance to be a charge on certain 
Jands situate in village Kotia Bahadurganj, 
The said lady was to get this maintenance 
for her lifetime without power of transfer 
and after her death it was to devovle on 
her male i:sue with the same restricticn. 
A provisicn Was also made fcr the main- 
tenance of the executant and his wiie by 
providing that a sum of Rs. 720 was to be 
paid to them annually on this acount out 
of the inceme ofthe said villages. If the 
wife died during the lifetime of tke 
Fsecutent, he way to receive the entire bum 
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and if he predeceased his wife then she 
was to receive Rs, 200 annually for her life- 
time, the remaining Rs. 520 was to devolve 
On his sons or their descendants. Lastly, a 
provision was made for the maintenance of 
Musammat Wahidunnisa, the mother of 
the executant, by giving her an annual 
Maintenance of Rs. 400. Ib was stated in 
the deed that no heirs of the executant 
were to cliim by right of inheritance any 
right in the property covered by the deed 
of settlement in contravention of the pro- 
visions contained therein., It was further 
stated in the deed that in each of the three 
villazes settled by means of the deed every 
rizht of any sort whatsosver was to be con- 
sidered to have been included in the deed 
aid that the executant was to possess no 
right of ownership either in whole or in 
pact of those villages, except the mainten- 
ance fixed. (Aur tarikh tamlik haza se bajuz 
guzara muyarra pane ke aur koi miliiat 
munmiga ki kul ya kisi juzw muaza maz- 
kur men bagi na rahegi). 

Ou. behalt of the plaintiff appellant it was 
strenuously contended, as stated above, 
that full proprietary rights had been con- 
ferred upon the three sons and the provi- 
sion contained in the deed regarding the 
devolution of the interest of any of his sons 
dying childles8, on his surviving brothers 
was legally void and inoperative. Several 
authorities bedring on this point in general 
law as well as especially Muhammadan Law 
were cited to show that where absolute estate 
had been conferred on a person under a 
particular deed of grant, any condition in- 
corporated in that deed curtuiling his right 
of transfer, was inoperafive. 

At the outset, I might state that we do 
not dispute the provision of law in support 
of which various authorities were quoted, 
The real point, for determinatidh, in my 
opinion, however, is to find out what was 
the interest conferred upon each of the 
minor sons under the deed of settlement 
which we have before us. 

We must remember that the deed which 
we have to interpret, is nota deed of gift 
pure and simple giving the property to one 
person absolutely. Itis a deed of settle- 
ment executed by the father to settle his 
property upon his male issue and also to 
provide for the maintenance of himself, his 
wife, his daughter and his mother, in short, 
to make such arrangements for the mem- 
bers of his family and for those whom he was 


morally bound to support, as might provest 
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future disputes. tna deed of this nature 
Iam of opfhion that it would he unsafe to 
interpret its provisions piecemeal and to 
rely upon them for the purpose of determin- 
ing the rfghts conferred on a particular 
individual mentioned therein. In order to 
put a correct interpretation on a deed it 
must be looked to as a whole. It.would be 
unsafe to ignore certain express provisions 
in the deed and merely to rely upon the 
rest. Such an interpretation has never 
found favour with the Judges in this 
country nor has it been regarded as a 
correct rule of interpretation by their Lord- 
shins of the Privy Council. In Sreemulty 
Soorjeemoney Dossee v. Denobundoo Mullick 
(1) a similar case went to their Lordships of 
the Privy Council in appeal from the decree 
of the High Court at Calcutta aud they 
had to interpret a Will executed by one 
Rustomdass Mullick, a Hindu inhabitant of 
the city of Calcutta, who by means of his 
Will had left his property to his five sons 


making them complete owners thereof and 


further providing that should any of his said 
five sons die not leaving any male issue, 
in that event neither his widow nor his 
daughter nor his daughter's sons were to 
get any share in the property of the deceas- 
ed but the property was to go to such of hia 
sons and sons’ sons as might survive the 
deceased. The clause laying down this 
condition was cl. (11) of the Will. One of 
the sons of the testator died leaving his 
widow but no male issue and the questton 
arose whether the share of the deceased son 
was to go to his widow in accordance with 
the provisions of Hindu Law, or whether it 
was to go to the surviving brothers of, the 
deceased as was provided in the Will. 

Sir Barnes Peacook, who then presided 
in the Calcutta High Court decided against 
the widow and said that the real question 
was to see what was the intention of the 
testator. He observed that the clause in 
the Will giving all the property, moveable 
and immoveable, to the five sons was to be 
read along with the subsequent clause 
laying down how that property vas to 
devolve in case of any of his sons dying 
without leaving any le issue. In hig 
‘opinion the absolute gift inthe first claute 
of the Will was defeated by the provisiongin 
the subsequent cl. (1.). Lord Justice Knight 
Bruce in delivering the judgment of their 
Lordships qf the Privy Council said-tHat 
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there wasnothing againaithe general princi- 
ples of Hindu Law in allowing "a testator to 
give hisproperty whether by way of remain- 
der, or by way of executory bequest, upon 
an event which was to happe@, if at all, 
iminediately on the close of a life in being 
and that there would be great general in- 
convenience and public mischief in denying 
such a power. He then declared that, in 
the opinion of their Lordships according to 
the true meaning of the Will, the property 
Was given over upon an evens which was to 
take place, if at all, immediately on the close 
of a life in being at the tims when the Will 
was made, and seeing that that event had 
happened the properly was to go to the 
person or persons indicated in the Will. 
The learned Subordinate Judge who tried 
the present case was of opinion that the 
above case fully applied to the fact of the 
present case and [am in entire agreement 
with him in this view. In my opinion the 
correct interpretation to be put upon the 
deed of settlement which we have to inter- 
pret in this case is that the property was 
given tothe three sons by the executant 
with a gift over in favour of the surviving 
sons in case any one of them died issueless, 
Syed Murtaza was one of the sons upon 
whom one-third share was settled with the 
condition just mentioned. The contin- 
gency contemplated by the executant has 
happened and his share in the property 
cannot now go to heirs other than his sur- 
viyiug brothers as provided in the deed of 
settlement. ina subsequent case in Taro- 
keesur Roy v. Sosht Shikhuressur Roy (2) 
a similar view was again takea by their 
Lordships of the Privy Oouneil. la this 
Gada testator by his Will gave to three sons 
pi his brother a certain estate “for payment 
of the expenses of their pious act” and also 
provided that the said three nephews were 
to hold possession of the property in equal 
shares and were to pay the’ Government 
ravenus iato the Collectorats, aud that if 
aay died without leaving a male child then 
his share waito devolve on the surviving 
nephews and their male dese-ndants and 
not on other heirs. In interpreting the 
Will their Lordships said that they could 
mot construe gift as conferring arf 
absolute estata independently of the words 
piacribing the course of succession. Th&y 
déclared thats in their opinion, to ignore 
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-the words prescribing the course of succes- 
sion as laid dôwn in the Will would be, in 
effect, to make anew Will for the testator 
and one which so far fiom cargying his 
intention into effect, would be in direct 
opposition to his intention. It might be 
similarly said that in the present case to 
allow tbe plaintiff to take a share by iuherit- 
ance in the property left by her son, Syed 
Murtaza, would be to go against the very 
intention of the executant of the deed of 
settlement dated the 30ch March 1906. 
During the course of arguments it was 
contended on behalf of the appelant that 
to interpret the deed of settlement in the 
manner in which we have interpreted it, 
was to confer what would practically be a 
life-estate under the Muhammadan Law. 
The argument was that creation of such 
a life-estate was invalid under the said law, 
I do not agree with that wide proposition. 
We are dealing with a case of Shia Muham- 
madans, and whatever may be ssid regard- 
ing the validity of creation of such a life- 
estate among the Sunnis, about which we 
express no opinion, it is clear that among 
Shias according to Shia Law the creation 
of a life estate is perfectly - valid. This 
question only recently came up in appeal 
in the late Court of the Judicial Commis- 
sioner of Oudh and it was exhaustively 
discussed by our learned brother, Mr. 
Justice Wazir Hasan (then A. J. O.) and 
after referring to the original authorities he 
came to the conclusion that under the Shia 
Law the creation of a lile-estate and the 
gift of a deferred estate, which would 
amount to a vested remainder in Englich 
Law, was clearly permissible and such a 
power could be exercised by a Shia Muham- 
madan in respect of immoveable properiy 
of any character whatsoever [vide Siaj 
Husain v Mushaf Husuin (3) | The decision 
of Sic Lawrence Jenkins, O. d., and Mr. 
Justice Heaton in Banoo Begumv, Mir Abed 
Alı (4) wasapproved of and tollowed in that 
case by our learned brother. Lt would 
serve no useful purpose on my part to 
discuss the question at length over again, 
and | would content myself with saying 
that I entirely agree with the view taken 
in that cuse. my opinion, therefore, it 
was perfectly legitimate on the part of 
defendant No. lto provide in the deed of 
settlement that in case of gne of his song 
3) 65 Ind. Oas. 132; 9 O. L. J, 149; 24 O. O, 331; A, 
, 1922 Qudh 93. 
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dying without leaving ‘gny male issue the 
ponent) left by the deceased Was to go to 

3 Burviviog brothers. 

On this view of the case the anpéal faila; 
an i it i3 not necessary for us to decide the 
second point raised by the defendants 
transferees. 

Tne appsal, therefore, fails and is dismiss- 
ed with costs 

Stuart, O. J.—I concur. 

By the Court.—The appeal is dismiss- 
ed with costs. 

G. H. 


Appeal dismissed, 
R Le PE 


CALCUTTA HIGH COURT. 
APPEALS FROM APPRLLATE DRORERS Nos, 2319 
oF 1923 & 352 or 1924. 

December 16, 1925. 
Present: — Mr. Justice Suhrawardy 
and Mr. Justice Mukerji, 
ABINASH CHANDRA CHOWDHURY— 
DEFBNDANT No, 20U—APrELLANT 


VETEUS 
TARINI CHARAN CHOWDHURY AND 
OTHEKS —PuaINTIFRs-—RESPO* DENTS. 

Limitation- Posgession by Court, effect of—Crimi- 
nal Procedure Code (Act V of 1898), 8. 148. 

The object of the proceedings under s. 145, Cr P.O., 
beiag to determine which party was in possession at 
ths date of the proceedings and to declare such party 
to be entitl-d to retain possession, the possession of the 
Court during attachment in the course of these pro- 
cee lings enures for the benefit of such party in 
Nees favour such a declaration is made. [p, 120, 
col 2. 

During possession by Cour$ time will run against 
but not ın favour of a person who is a stranger to 
the proceedings.. [p, 120, col. 2.| 

[Case-law discussed. ] 

Appeals against the decrees of the Dis- 
trict Judge, Pabna and Bogra, dated the 
27th of July 1923, modifying that of the 
Subordinate Judge, Additional Court, 
Pabna, dated the 25th November, 1918. 

Mr. Sarat Chandra Roy Choudhuri, Babus 
Jatindra Nath Lahiri and Bireswar Bagchi, 
for Appellants in No 2314.0f 1923 and for 
the Respondents in No 362 of 1924. 

Mr. Atul Chandra Gupta, Babus Dines 
Chandra Roy and Jatish Chandra Guha, 
for Respondents in No 2319 of 1923 and 
for tha Appellants in No 362 of 1924. 

.- JUDGMENT., 

Mukerji, J.—T nə events which have 
led up to the suit out of which these appeals 
arise have been narrated in detail in the 
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judgment of the Digtrict Judge. The facta, 
so far as they are necessary ta be stated 
for the purpose of these appeals and ars 
widisputed are these: One Nur Mohamn ed 
alias Nur Merah claiming to be a mutwalt 
in respect of a wakf created by his father 
Dost Mohamed, granted an istemrari lease 
of an entire village called Bamangao to 
one Abdul Aziz in the year 1891.” In the 
same year and some two months later 
Abdul Aziz granted 4 lease of an 8-annas 
share of the village in kayemt maurast 
jote, to #the predecessors of the plaintiffs. 
In 1898 litigation arose for declara- 
tion of title, administration of the estate, 
and accounts, ete., in the shape of suits 
which were instituted by some of the 


heirs of Dost Mohamed against the 
said Nur Meabh and others. In these 
suits Abdul Aziz was a party, but 


the predecessors of the plaintiffs were not. 
The relief claimed as against Abdul Aziz 
was the setting asile of the lease granted 
by Nur Meah in his favour. The Trial 
Court dismissed the suits as against Abdul 
Aziz holding that the plaintifis should, 
if so advised, institpte separate suits for 
getting aside the lease; and as regards the 
other defendants the suits were decreed, 
the wakf created hv Dost Mohamed being 
declared invalid. The decrees of the Trial 
Court were affirmed on appeal to this Court 
in 1902 When the appeals to this Court 
were pending, one Alamgir, fon of Nur 
Meah, as the then mutwali of the wakf dis- 
possessed the plaintiffs’ predecessors. In 
1904 a common manager was appointed 
in respect of the estate, In 1915 proceed- 
ings unders. 145, Cr. P. C., were started 
between some Of the plaintiffs’ predecessors 
and the common manager. Those proceed- 
ings, endedina declaration in favour o 
the latteron the 2lst May 1915, There- 
after on the (&th January 1917 the plaint- 
iffa ‘instituted the present suit for declara- 
tion of their kayemi maurasi jote right 
to the S-annas share of the village and for 
recovery of possession thereof 

The Trial Court decreed the suit fo the 
extent of a 4 annas 17g. 8d. share being the 
share of Nur Meah in the village as one 
eof the heirs of Dost M@amed with pes- 
session thereof and mesne-profits This 
@ecrea has heen modified by the Ioter 
Appellate Court which has reduced the 
plaintiffs’ share to 3 annas 2g. 8d From ihe 
decree of the lower Appellate Court two 
appeals have been preferred, the appeal af 


e 
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the common manager being No. 2319 of 
1928 and that the plaintiffs No,.362 of 1924. 

In Appeal No. 2319 of 1923 the substantial 
question in controversy’ is that of limita- 
tion. It is urged on behalf o$ the appel- 
lant, thecommon manager, that the plaint- 
iffs’ suit is barred upon the facts found by 
the’Courts below and which are not now IN 
dispute.* This bar is sought to be establish- 
ed in this way: It is said that the plaint- 
iffs must prove that they were in posses- 
sion within twelve yéars of thp suit, but 
that they have failed to do so as they were 
out of possession since 1305, it having been 
found by the learned Judge that the plaint- 
iffs’ predecessors were dispossessed in 1305 
by Alamgir claiming as mutwalli of Dost 
Mohamed’s wakf, and Alamgir remained 
in possession till 1311 when the common 
manager took possession on his appoint- 
ment as snch, The plaintiffs answer this 
contention by stating that after the institn- 
tion of the proceedings under s. 145, Or. P. 
O., there was an attachment under the 
proviso tocl. (4) of that section on the 
23rd September 1915 which lasted till the 
21st May 1916 on which date the final order 
in those proceedings was passed, and that 
during this period plaintiffa’ predecessors as 
the rightful owners of their 8-annas share 
must be deemed in Jaw to have been in 
possession thereof. The appellants chal- 
lenge the correctness of this proposition 
and they further assert that even if its 
correctness be assumed, the plaintiffs were 
not the rightful owners who may be entitled 
to the benefit of it as their right had been 
extinguished in consequence of their hav- 
ing refrained from instituting a suit for 
regaining the possession which they had 
lost when they weredispossessed by Alamgir 
And having remained continuously out of 
possession for more than twelve years, that 
is to say till the date of the attachment. 
To this the plaintiffs rejoin that when 
Alamgir’s possession ceased and that of 
the common manager beganin 1311, the 
law would presume a discontinuity and 
that there was an interval, however, momen- 
tary, uring which the plaintiffs, who at 
that date had admittedly not lost their right 
and were right 
to have been in constructive possession. 
These contentions have been developed ia 
great detail on both sides, and various 
ingeresting questions have been discussed 
in the course of the arguments. 

The first question which arises for con- 
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sideration upon these arguments is with 
whom did possession lie during the attach- 
ment under the proviso to cl. (4) of s. 145 
of the Cr. P.O, that is to say, did it lie 
with the rightful owners whoever fhey were 
or with the common manager who was 
found to have heen in possession at the 
date of the institution of the proceedings. 
In the case of Joyantt Kumar Mookerjee 
v. Middleton (1) an order unders. 142, Cr, 
O., was interpreted as an attachment 
suspending the previous possession, what- 
ever it might be, and was regarded as an 
intervention by the Magistrate by reason of 
which no evidence could be adduced as to 
the possession of any of the parties dulin 
the period that the order was in force an 
it was observed that “at the same time the 
former possession continued, and although 
the lawful exercise of its righta had been 
forbidden fora time, the possession had 
never cersed to exist." In the case of 
Ismail Ghani Ammal v. Katima Rouwther 
(2), the Madras High Court, in dealing 
with a ease in which a Receiver had leen 
appointed prior to theinstitution of pyro- 
ceedings under s, 145, Cr. P. C., held that 
the possession of the Receiver may fcr the 
purpose of s. 145, Cr. P. C., be properly 
regarded as possession on behalf of the 
party who should be ultimately found by 
the Magistrate to be in possession im- 
mediately before the date of his appoint- 
ment, as, for the purpose of limitation, the 
possession of the Receiver is held to be the 
possession of the party entitled to posses- 
gion. In the caseof Palani Chetty v. Hathina 
Chetty (3), the power of a Magistrate to 
appoint a Receiver in proceedings under 
s. 144, Or. P. C„ was doubted, and where 
& person had heen appointed with the 
consent of parties to take charge of the 
property in dispute, he was not considered 
to be a Receiver, and it was doubted whe- 
ther the possession of sucha person could 
be treated as that of a Receiver whose pos- 
session is that of the party who may be 
found entitled to possession under s 145 Cr. 
P.O. In the caseof Rajah of Venkatagiri 
v. Isikapalli Subbiah (4), it was hel! that 
an attachment under s. 146, Cr. P. O., 
operated in law for purposes of limitation, 


D 27 0.735; 14 Ind. Dec. (N. a ) 514. 
2) 13 Ind. Oas 215; 13 Cr. L. J. 23; 19 M L.T, 
573; 22 M. L.J. 154, hi 

(3) 24 Ind. Oas. 337; 15 Or, Ls J. 509; 26 ML L. J, 
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Bimply asa detention ör custody, pending 
the decisioa by a O:vil Uvurt, ba behalf of 
the party entitled, an i for such purposes 
the seiziagr legal possession was, during 
the attachment, in the trus owner, It was 
observed that “such attichment operates 
ia law for the purposes of Itmitation simp- 
ly aa detention or custody of the property 
by the Magistrate, who pending the deci- 
sion by a Oivil Ovurt of competent juris- 
diction, holds it merely on behalf of the 
party entitled, whether he be one of the 
actual parties to the dispute before him 
or any other person. For the purposes of 
limitation the seizin or legal possession will 
during theattachment be in the trueowner 
and the attachment by the Magistrate will 
not amount to dispossession of the owner 
or to his discontinuing possession ` In the 
cass of Ramaswamy Atyar v Muthusamy 
Aiyar (5), in the case of paddy taken pos- 
session of by the Magistrate in the course 
of earn at relating to a criminal 
charge of theft in respect of it, it was held 
that where the property is seized by the 
Magistrate, the property passes into legal 
custody and such custody is for the henefit 
of the rightful owner. In Brojendra Ki-hore 
Roy v Bharat Chandra Hoy (6), it was held 
that during an attachment under s. Lit, Or. 
P. O., the seizineor legal poasession is in 
the true owner and that the attachment 
does not amount to either dispossession 
of the owner or the discontinuance of his 
possession. The learned Judges in that 
case relied for their conclusion upon the 
decision of the Judicial Committee in the 
ewe of Khagendra Narain Chowdhry v. 
Matingini Debt (7) ia which the attach- 
ment under the 530th and 53l1st sections 
of the Code of 1872 was considered as plac- 
ing the Government really in the position 
of stake holders, the decision in the case of 
Rimaswamy Aiyar v. Muthusamy Atyar (5) 
to which reference his already been mide, 
the decision inthe case of Bent Prasad v. 
Shahzida Ujha (8), in which the posgeasion 
of the Magistrate after attachment under 
g. 146 was held to be one on behalt of such 
of the rival parties as migit establish a 
rizht to possession on their own account 
ani the decision of the Judicfal Committee 


5) 30 M. 12; 16M. L. J. 541; 1M L. T 397. 
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in the casd of Karan Singh Y. Bakar Alt 
Khan (3), inevhich the possession of the 
Government intne Revenue Dapartment, 
of land which had been attached by the 
Collector to esecure payment of revenue 
which had been endangered in consequence 
of disputes relating thereto was considered 
to be possession not adverse to the owner, 
though the Oollector had subsequently 
paid over the surplus proceeds of the estate, 
to a stranger, R-liagce also was placed in 
that desision upon the principles deduci- 
ble from the devisions of the Judicial Com- 
mittes in the case of Trustees & Agency Co. 
v. Short (10) and Secretary of State for 
Inliı v. Kri-hnamani Gupta (11), and the 
observations of Baron Parke in Smith v. 
Lloyd (12). The sume view was taken of 
the effect ofaa attachment under s 146, 
Cr P.O., in a later decision of this Court 
in the case of Sarat Chandra Maiti v, Bib- 
habati Debi (13) in which it was observed 
that the authority of the decision in the 
case of Deo Narain Chowdhury v. Webb (14) 
in which the plaintiff had baen dispossess- 
ed from his raiyati lands and subsequent 
to such dispossession there was an attach- 
ment under s. 146, Or. P. C, and it was 
held that the plaintiff was not entitled to 
have afresh start of limitation from the 
date of the attachment as he had already 
been dispossessed before that date, must 
be considered as shaken by the decision 
of the Judicial Committee in the case of 
Secretury of State for India v. Krishnamanj 
Gupta (11). The intervention of public 
authorities for the preservation of peace 
was considered as operating in the same 
way asthe vis-major of floods and by 
analogy it was “held that the constructive 
possession ofthe land after such interven- | 
tion remains, if any where, in the true 
owner. 


It may perhaps be doubted whether the 
principles applicable to the case of dis- 
possassion of a trespasser by some force 
major which means a discontinuance of 
his possession, and which renders the sub- 
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ject-matter of possessiqn derelict so as to 
make it incapable of possessien, so that the 
constructive possession (if anywhere) re- 
mains in the true owner is, strictly speak- 
ing, applicable to the case of an attachment 
under s. 146, Cr. P. O., but itis not neces- 
sary to discuss this question as the applica- 
tidn of any other principle that may legi- 
timately be applied to the case leada ex- 
aculy to the same result. The true view 
seems to ba to treat the Government, to 
quate the words of* Lord. Morris in the 
judgment of the Judicial Oommittee in the 
case of Khagendra Narain Chowdhry v. 


- Matangini Debi (7) as being “really in the 


position of stake holders” The purposes 
of the two attachments, one under the 
proviso to cl. (4) of s 145 and the other 
under s 146, Or. P.C., are diffsrent and 
the stakes arenotthesame In the case 
of the former, the attachment subsists 
till the decisions unders i45cl. (4) that 
is to say, till itis decided which party 
was in possession at the date of the 
proceedings, in the latter case it lasts 
until a competent Court has determin- 
ed the rights of the parties or the per- 
son entitled to possession. It may be 
that an attachment unders, 145 cl (4) may 
terminate on the proceedings being dropp- 
ed or an attachment under s. 146, Cr. P. O., 
may be withdrawn when the Magistrate 
is satisfied that there is no longer any 
likelihood of a breach of the peace; Lut 
that does not affect the character of the 
attachments. The objects of the two 
attachments are obviously different. The 
possession in the case of the one enures 
to the benetit of the party who was in 


* possesion at the date of the proceedings 


and in the case of the other to the parity 


* or to any person, either a party to the pro- 


ceedings, or not, who may be adjudged, on 
the basis of his rights, to be entitle. to 
possession, Proceedtags' under .Oh. XII of 
the Or, P O. are of a quasi-civil character 
and the Magistrate intervenes and attaches 
the property much on the same lines and 
with a similar purpose as when a Receiver 
i ‘fppointed by the Court in a civil 
action, in order to prevent a scramble and 
tg preserve tQgeproperty until the rights 
oftthe partivs are a3:ectained. The pos- 
session: of a Receiver appointed ander sueh 


carCumstances is exclusively the possea-ion 


efthe Court. The property being regurd :d 
ag in the custody of the l@w in gremio 
legis for the benefit of whoever may ba 


Hi 
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ultimately determined to be entitled there 
to. The object of proceedings under 
s. 145, Cr. P. C., being to detemine which 
party was in possession at the Gee of the 
proceedings and to declare such party to 
be entitled to retain possession, the posses- 
sion of the Court during attachment in 
the course of those proceedings should 
enure for the benefit of such party in 
whose favour such a declaration is-- made. 
The object of an attachment unders. 146, 
Cr. P. O., is to hold the property in anti- 
Gipation of an action in which the right or 
title to possefbion is to be declared by a 
competent Oourt, and the possession of 
the Court during such attachment shr uld 
enure for the benefit of party or peison 
in whose favour a competent Court would 
make such a declaration. In the case of 
an attachment pending the proceedings 
which may result iaa further attachment 
under s. 146, Cr. P. O., the result which 
will follow from an applivation of these 
principles need not be considered in the 
present case. 

The effect of the possession of a Receiver 
appointed by Court with a similar o ject 
on the Statute of Limitation has been 
c msidered in several cases which are 
referred to in Halsbury’s Laws o! Kugland, 
Vol. XIX, page 1389 under pura. 269, where 
the law is summarized in these worde; 
“Where the Court during the peadency of 
an action is in possession of properly by 
a Receiver, that possession enures for the 
bent fit of the party to the action, ultimate- 
ly declared to be entitled, so that during 
such possession time will run against, but 
not in favour of asperson wh: 18a stranger 
to the suit.” In the same Bock, Von me 
XXIV, page 384, para 7-3 itis thus suid: “So 
also the possession by the Receiver neces- 
sarily displaces the possession of the 
owner or occupier to some extent, fo: the 
purpose of the appointment does not inter- 
fere. with- the rights and liabilities of the 
parties to the action in relation to strar gers, 
Jt is not such an interruption of posseesion. 
as prevents the Statutes of Limitation 
running in favour of the defendant as 
against strangers to the action though it 
does prevent their running in favour of 
strangers as against the party obtaining the 
appointment.” The rightful owner may 
not be a party to the action,*in which case 
time will run against him, but not in his 
favour, ` 


sa For the foregoing reasons, in our judg- 
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ment, the common manager and not the 
plaintiffs must be treated as having beenin 
possession during the attachment under s, 
145 el (4), Cr. P C, and conseqvently the 
plaintiffs’ suit is-barred by limitation. In 
view of the opinion I have formed on the 
aforesaid question,none of the other matters 
which arjse upon the arguments addressed 
to us need he considered. The appeal 
must be allowed, the decrees of the Courts 
beluw set aside and the suit dismissed with 
costs in all the Courts, aud 

As regards the plaintiffs’ Appeal No 362 
of 1924 it was not serious¢y presied and it 
must necessarily fail in view of the fact 
that the suit is barred, That appeal ac- 
cordingly should be dismissed but without 
costs 
 Buhrawardy, d.—l agree. 

R. L, Apreal allowed. 

Appeal No. 862 dismissed. 





< LAHORE HIGH COURT. 
Sgoonp Civin ArrBAL No 1353 oF 1925, 
April 7, 1926. 
Present:— Mr. Justice Jai Lal. 
BUDHA SINGH-— PLAINTIFF— 
e APPELLANT 
`  -versus 
SANT SINGH AND orHaRs—~ DEFENDANTS 
—ResPonDevTs. j 

Abadi—Suit for ejectment against’ trespasser-— 
Single proprietor, right of— Decree, effect of. 

A single proprietor is entitled to maintain a suit for 
ejectment from a house in the village aladt against a 
trespasser who is nota proprietor. Decree in such a 
aut enures fur the benefit of the entire proprietary 
body. 

ad appeal from a decree of the 
District Judge, Gurdaspur, datedthe 13th 
February 1925, reversing thatof the Sub- 
ordinate Judge, Fourth Class, Batala, Dis- 
trict Gurdaspur, dated the z0th January 
19.3. 

Mr. Mehr Chand, Mahajan, for the Appel- 
lant. 

Mr. Jagan Nath Bhandari, for the Re- 
spondente. ° 


JUDGMENT. —The guit out of which 


this second appeal hss arigen was instituted. 


by the plaintiff for the ejectment of the 


defendants from a house which he had pnr- e 
The. 
plaintiff alleged in the piaint that the house’ 


chased fiom a kamin in the village. 


was situate in Patti Natd Lal and that he 
and two others, who were impleaded as 
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pro forma defendants, were the proprietors 
of that Pat. Thè sale being by a kamin 
was alleged to be invalid, 

The Trial Court-decreed the suit, but the 
learned Disgrict Judge has dismissed it on 
the ground that the house in suit was not 
situated in Patti Nand Lal but in the 
village Harpura of which Fatti Nand Pal ig 
apart. He held, therefore, that “the village 
abadi in which the house was situated was 
shamilat deh and that the village site is not 
divided into tarafs.* He considered, there- 
fore necessary for every proprietor in the 
village to join inthe suit. He further held 
that as the plaintiff has asserted in the 
first instance that he was one of the three 
proprietors in Patti Nand Lal who owned 
the house no decree could'be granted in his 
favour. oo, 

On appeal by the plaintiff it is contend- 
ed that the view of the learned District 
Judge ai to the competency of the plaintiff 
to maintain this suit is erroneous. It was 
argued that assuming that the house in suit 
was situated in shamilat deh, the pleintiff, 
as one cf the piopiietors in the village, was 
entitled to maintain a suit for the eject- 
ment of a trespasser. On page .3,7 of 
Rittigan’s Digest of Custumary Law, lOth 
Edition, the following remark is made :—- 

“In the case of wrongful apprapriation of 
a portion of the common land by a si: gle 
proprietor it is not necessary that all the 
remainiog proprietors should-join in a 
suit to oust the defendant, .Any one of the 
proprietors would be entitled to maintain 
& suit” 

This remark is supported by authorities 
which are cited there, A fortiort a single 
proprietor would be entitled to maintain a 
suit for ejectment against a trespasser who 
is nota proprietor. . 

Tbe decree given in favour of one of the 
proprietors under such instances would he 
for the benefit of the entire body of the 
proprietors. It 1s not asserted that the plaint- 
iff deliberately set up a claim in order to 
deprive, the other co-proprietora of their 
interest in the land, If such a course 
was necessary the plaintiff could have been 
permitted to amend his plaint so aa to 
state that the house inet was situated in 
village Harpura. 

The view of the Trial Court thate the 
plaintif had a right to sme even ff. the 
village had not*been divided into Igttis 
because my one of the proprictors can 
bring a guit for ejectment against a treg- 


ie p 


e , 
passer is corróòt and aċègpting this appeal I 
Bet aside thg decree of the Distriet Judgeaad 
restore that of the Subordinate Judge with 
costs against the respondents throughout. 

K. L. Decree set aside, 


. OUDH CHIEF COURT. 
Firsr MisosLusNgous AprpsaL No. 75 
oF 1925, ° 
April 16, 1926. 

Present: —Sir Louis Stuart, Kre., Chief Judge, 
and Mr. Justice Miarą. 
MUNICIPAL BOARD, BARA BANKI~— 

. DBFENPANT—APPELLANT 
versus 
RAJAB ALI—PLAINTIFF—RESPONDENT, 
U P. Municipalities Act (II of 1916), 33 186, 318— 
Order directing demolition of building—Remedy— 
Appsal—Injunction, suit for-—Jurisdiction of Civil 


Courts. 
Under s. 186 of the U. P. Municipalities Act a 


Municipality has power to direct the demolition of a 
building erected without sanction, and the remedy of 
thea parson aggrieved by such an order isto appeal 
from the ordar under the provisions of s. 318 of the 
Act A Civil Court has no jurisdiction to grant any 
remady ag inst such an order by way of injunction or 


otherwise, l 
Appe.l aginst a decree of the Subordi- 


nate Judge, Bara Banki, dated the loth 
July 1925, reversing that of the Munaif, 
Fatehpur, at Bara Banki, dated the lth 
November 1924. 

Mr. Naim Ullah, for the Appellant. 

Me. 3. N. Roy, for the Respondent, 

JUDGMENT.—The Bara Banki Muni- 
cipal Board issued orders under s. 186 

nd s. 267 of the U. P. Municipalities 

et (ff of 1916) to the plaintiff-respond- 
ent directing him to demolish certain 
coastructions which they alleged he had 
made upon nazul land without the permis- 
sion of the Board and without sanction and 
contrary tothe sanctionéd plan; and further 
to close a certain door. Tne plaintiff res- 
pondent files a suit before the Munsif foran 
injunction The Mansif dismissed the suit 
oa the ground that he had no jurisdiction 
to hear it. On appeal the learned Subordi- 
nate Juige set aside the ordar of the 
M insif and direas@f him to proceed with 
the hearing on the merits. The Municipal 
Boarfleof Bara Banki comes here on appeal. 
We tonsider tat the learnei Munsif is 
rightin the yiew that he took It is clear 
to us that there is now no dispute ag to 
the closing of the door and that the whole 
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bade of action is based upon the ordêf 
under a. 186" of the Municipalities Act, 
Wart the plaiatiff-respondent seeks to get 
set aside is tha ordar diresting the deməli- 
tina of tha building. He has a remodly 
bit he bha3 no remedy in the Orvil Ovirt, 
His remedy was-to appeal from the order 
of the Bird under the provisions of s. 318 
within 30 davsfrom the date of the direction 
or or ler, exclusive of the time requisite for 
obtaining a copy thereof. Tha appeal 
woud lis, wa nunterataal, to the D.strict 
Magistrate of Bara Banki. We agree that 
under the special provisions of the Act no 
case for an injunction can lie in-a Civil 
Court We allow this appeal ascordingly 
and direct that the suit stani dismissed. 
Tne plaintiff will pay his own costs, and 


those of the Municipal Board in all Courts, 


Z. E. Appeal allowed, 


MADRAS HIGH COURT. 
SKOND Civtu APPRAL No. 93L oF 1923. 
January 19, 1926 
Present: —Justice Sir Charles Gordon 
Spencer, Kr, and Mr. Justice Odgers, 
SUBRAMANIA IYER—Piaintivr— 
APPELLANT 

‘ i versus 
NALLA KAVANDAN AND OTHBRS— 
DEFENDAN TS—RESPONDENT, 
Hindu Law—Succession—-Property bequeathed by 
maternal grandfather, whether ancestral property. 
The property of a maternal grandfather devoly- 
ing upon his grandon uwlsr a Will ia not ancestral 
property ın his hands, and on his dying childless 


devolves on his widow in preference to his father. 
Ventayyamma Garu v. Venkataramanayyamma 
Bahadur Garu, 25 M. 678; 29 A. 156; 7 O. W. N. 1; 
12 M L. J 299: 4 Bom. L. R. 657; 8 Sar. P. O. J. 283 
(P. O.), distinguish ad | | 
Muttayan Chetti v Sangili Vira Pandia Chinna 
Tamdiar, 3M 30, 4 Ini Jur 444, 1 Ind. Dec. (N. s.) 
813, Muttuvataganatha Tevar v Periasami, 16 M.11; 
2M.L J. 283: 5 Lid Dac. (N. s.) 716 and Sivaganga 


Zemirior v. Lakshmana, 9 M 188; 3 Ind. Dac. (N. a.) 
523, referred to. 

Second appeal against the decree of the 
Court ofthe Second Addition il Subordinate 
Judga, Coinbitgee, ia A S No. 62 of 
1922, (A.S No. 177 of 1922, District Court 
Ooimbatore), preferred against a decree o 


“the Court of the District Munsif, Ecode, 


in O. 5. No. 1170 of 1921. 
Mr. A. Venkaturayuliah, for the Appell nt. 
Mr. T. R. Vijayaraghavachariar, fop the 

Respondent. 
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JUDGMENT.—Thé property in suit 
came into the possession of Venhkataramana 
Iyer by the Will of his maternal grandfather. 
It never asgumed the character of ancestral 
property if we understand that expres-ion 
in the technical sense of property in which 
a son on birth became an equal owner with 
his father. It follows that Venkataramana 
Tyer’s widow had, when he died issueless, a 
preferential right of inheritance over his 
father. The cases of Muitayon Chetti v. San- 
gilt Vira Pandia Chinna Tambiar (1), Siva- 
ganga Zemindar v. Lakshmana (2) and 
Muttuvaduganatha Tevar v? Pertasami (3), 
cited by appellant's Vakil are all cases of im- 
partible estates as to which there are 
rightsof primogeniture. It would be unsafe 
to take any statements as to the law out 
of the judgments in those cases and apply 
them to different circumstances. In Venkay- 

amma Garu v. Venkataramanayyamma 
Bahadur Garu (4) the property devolved 
upon maternal grandsons not by Will but by 
the ordinary law of inheritance. - 

The lower Courts are right upon the 
point of law. The second appeal is dis- 
missed with costs. 


V N.V. Appeal dismissed. 


~~ 


H. 
(1) 3 M. 370, 4 Ind. Jur. 444; 1 Ind. Dee. (x. B.) 


3 

(2) 9 M. 188; 3 Ind. Dee. /N. s.) 528. 

(5) 18 M. 11:2 M. L J. 265; 5 Ind, Dee (Nn. s) 716 

(4) 25 M. 678; 29 I.A 158: 70. W.N 1:129M L, 
J, 239; 4 Bom. L, R. 657; 8 Sar. P. C, J. 286 (P. O,). 
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LAHORE HIGH COURT. 
Seconp CIVIL APPRAL No. 13.0 of 1924. 
April 1, 1926. 

Present:—Mr. Justice Jai Lal. 
GHULAM MUHAMMAD AND oTsERs— 
PLAINTIFFS -~A PPELLANTS 
versus 
Musammat BEGU M AND OTHERS — 
DEFENDANTS — RESI ONDENTS. 

Custom -Succession—Failure to prove custom — 
Personal law, right to fall back upon-—Court, duty 
of. 
an party basing his claim on chstom but failing to 
establish it is entitled to fall back upon his personal 
law and the Court is bound to decjde his claim under 
the personal law. 

Second appeal from a decree of the 
District Judge, Jullunder, dated the 25th 
March 1924, reversing that of the Subordi- 
nate Judge, Third Olass, Jullunder, dated 
the 10th December 1923, 


Mr. Badri Das, R. B,, for the Appellanta, , 
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Malik Ram Lal and Maulvi Ghulan 
Mohi-ud-Din,efor the Respoudente 

JUDGMENT.—The plaintiffs institut- 
ed this suit to set aside a gift made by 
Musimmut Ttalimate. The house in suit 
originatily belonged to Ibrahim who left a 
son Muhammad Dinand a widow Musane 
mat Rahmate. Muhammad Din alsgis dead 
and subsequent to his death Musammct 
Rahmate made the gift in suit The 
plaintiffs are the collaterals of Ihrahim, 
The learned.District Judge haa held that 
the parties are governed by Muhammaden 
Law and not by any special custom ug 
claimed by the plaintiffs and on that find- 
ing the learned Judge has dismissed the 
suit It is contended on behalf of the an- 
pellants that the finding of the learned 
District Judge is wrong but the finding ig 
one of fact and there is no certiticate so far 
as the question of the existence of the 
custom claimed by the plaintiffs is concern. 
ed. The plaintiffs are not, therefore, entit|- 
ed to contest the finding of the District 
Judge on this second appeal, 

It is, however, further contended on behn lf 
of the plaintiffs that the finding of the 
learned District Judge did not conclude 
the case because, assuming that the parties 
were governed by Muhammadan Law, the 
next question for decision was what shure 
if any, the plaintiffs had in the property in 
suit under that law as residuary heiis to 
Ibrahim or Muhammad Din and that in ane 
case they were entitled to a declaration yo 
that extent. This contention of the plaint- 
iffs has force and I must set aside the deeice 
of the learned District Judge and remand 
the case to him for decision of the other 
points that arise as a result of his fnd- 
ing that the parties are governed by the, 
Muhammadan Law. Oosts will abide the 
result, 


R., L. Case remanded. 


CALCUTTA HIGH COURT. 
APPBAL FROM OREK No 246 uF Lagi, 
December 11, 1925, e 
Present:—Mr. Justice Ouming and 
Me. Justice B. B. Ghose, 
e KRISHNA DAS RO™™Derenpaxt © 
—APPELLANT 
vergus e 
Hon's:.s Maharaja Sir MANINDRA ° 
CHANDRA NANDI BAHADUR—» ~ 
PLAINTI PE— RRSPUNDHNT, 
Civil Procedure Code (Act V of 1908), O, XLI, r, 25 


8 


+ 


e 


124. : 
2Remand—Kinding not given—Lesus, framing of 
Procedure. ° 


Where am Appellate Court is of epinion that the 
Trial Court has failed to decide any issue or to draw 
up a necessary issue the proper course for such Court 
is to frame the issue itself and to geod it down, if 
necessary, to the Trial Oourt for taking evidence-and 
to return the evidence together with 1ta findings to the 
Appallate Qourt An order remanding the whole of 
thecase in such circumstances 1s bad in law. 

Appeal agaiust an order of the Odiciating 
Suburdinate Judge, First Oourt, Faridpur, 
‘dited the 4th June 1924, reversing that 
of the Munsif, Second Court, Bhanga, dated 

the Ist March 1924. mf 
` Babus Rupendra Kumar Mitra and Pasu- 
pati Ghose, fur the Appellant. 

Babus Sarat Kumar Mitra and Rajendra 
Bhusan Bukshi, for tae Respondent. 

JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal nas arisen the pluintiff sued the 
defendant for recovery of arrears of rent 
with the usual cesses and damages. His 
case was that he wasa part-proprietor of a 
certain deara mehal bearing Touzi No 6504 
of the Faridpur Collectorate, his share be- 
ing one anna three three-fourths gundas 
oii and that the defendants had taken an 
ejura lease of the whole mehal from the 
plaintiff's predecessor-in-interest and his 
co sharers at a certain jama. The plaintiti's 
case was that he collected his share of the 
rent separately and as the defendants had 
failed to pay his rent for the years 1326 
to 1329 B.S. he brought the suit. The 
case of defendant No. L who contested 
th suit was thatthe relationship of land- 
lord and tenant did not exist between him 
aod tne plantiff, that the mehal had been 
temporarily .settled with him (defendant 
No.41) by the Secretary of State for India in 
Oouncil for 15 years and also that the suit 
“was bad for misjoinder and non-joinder of 
parties 

The firat Court found that the relationship 
of landlord and tenant did not exist be- 
tween the plaintiff and the defendants. He 
also found that the suit was bad for mis- 
join jer of parties and that the plaintiff was 
eutitled to no relief. On appeal the learned 
Subortlinate Judge held that the issues for 
determination were whether there was rela- 
tionship of landjgsd and tenant between, 
tha parties, wheffier the plaintifi’s collection 
wag separate and wnether the plaintiff wag 
eniifed to recaver any sum fro'n tne de- 
feadant and if so how much. He procead- 
ed to*find that the suit was nob property a 
rent suit.. [t was really a suit for malikana, 
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On this finding he passed the following 
order: “The -plaintiff shall get a decree for 
the amounts payable to him in his share 
with costs and such damages as the lower 
Court thinks proper to allow. The appeal 
is accordingly ultowed with costs, and the 
suit is remanded to the lower Court for 
determining the aforesaid questions of mal- 
kana payable to the plaintitt’s shareand for 
deciding the suit after such determination 
in accordance with the findings and direc- 
tions given above.” 

Now this direction ofthe learned Judge 
remanding the*whole suit is clearly bad in 
law. Ifthe learned Judge wasof opinion 
thatthe Trial Court has failed to decide any 
issue or had failed todraw up any necessary 
issue the proper course to follow was himself 
to frame the issue and to send it down, af 
necessary, to the Trial Court for taking 
evidenceand to return the evidence toge- 
ther with his finding to the lower Appellate 
Court. This is the procedure which is pic- 
vided for in O. XLI, r 25, C. P. O. The 
order of the learned Subordinate Judge 
remanding the whole case is clearly bad 
aud must be set aside and the appeal must 
be sent back to him to be decided iu ac- 
cordance with law. lf, as I have alresdy 
pointed out, he is of opinion that any issue 
requires to be determined ewhich has not 
been determined he should proceed aa 
provided in O. XLI, r. 25, CO. P. O. Costs of 
this appeal will abide the final result, 

Ghose, J.—l agree. i 

M. B. Appeal alloued. 
Cuse remunded, 


LAHORE HIGH COURT. - 
‘ Civin Revision No, 429 oF 1925. 
December 8, 1925. 
Present: —Mr. Justice Campbell, ` 
PIROJ SHAH anv OCumPpany—PLAINTIFF 
—PiriTIONBK E 2 
y a VETSUE is 
QARIB SHAH —DE8rENDANT—REBSPONDENT. 
Civil Procedure Code (Act V of 1908), a, 115,0, IX,. 
r. 13 ~Lamitation Aet aF of 1908), Seh I, Art. 164—, 
Ex pirte decree, application to set aside ~Deecree sed 
asile—Revision, whether competent—-Hig' Cow>t, intem 
ference by~Application made more than 89 diys after 
dite of decree—IKnowledge of deceee~-Burden of 
poof. i 
Win an ex parte decres is passed ths suit is tarmi- | 
nated aid it does nat revive, itat all, until after the 
precesdings on an application to aot aside the ex parte 


6 
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decres are terminated. ‘Fhere is no suit pending 
either when the application tu" get aside the decree 
is presented or woen au order disposing of ıt 1s 
passzd, and the proceedings oa the application since 
they 1uvolve the reversal of a nnal order and decree in 
& euit, aro m thamselves a “case” within the meaning 
ofs. lls of the U. P. ©. Where, therefore, such an 
application is allowed, theorder setting aside the ex 

arte ducree 1s open to revision under that section. 
A i26, col 1.) 

Whən a defendant comes forward withan appli- 
-eation Lo set aside ex parte decres more than 3) days 
after the date of the decree, the onus lies on him 
of.proving for purposes of Art. 16+ of the Limi- 
tation Act that his application 1s presented within 
3u days of his having knowledge of the decree, and the 
onus lies upon him more heavily when it is found that 
he waa well aware of the progress of the suit. [tbid.] 


Application for revision ofan order of the 
Senior Subordiuate Judge, Lahore, dated 
the 16th October 1924. 


Bakhshi Tek Chand, for the Petitioner. 
Messrs. Sugar Chand and Nur-ud-Din, 
for the Respondent. 


JUDGMENT.—tThe firm of Piroj Shah 
and Uvuipany, Bombay, instituted a suit 
against Mian Qarib Shah, a resident of the 
Peshawar Disuict, in tbe Oourt of the 
Senior Subordinate Judge, Lahore, and an 
ex parte decree was passed on the 28th of 
February 1924, On the 18th of April, 1924, 
the defendant applied for the ea parie decree 
being set aside and by order, dated the 
löin of October 1924, Lala Suraj Narain, 
Senior Subordinate Judge, directed that the 
ex parte decree would be set .aside upon 
the detendant furnishing security to the 
amount ol at least Rs. U,Ju0 for satisfaction 
of the decree and the defendant was given 
@® month's time in which to furnish 
security, in defailt his application was to 
stand dismisseu with costs. lhe defendant's 
alleg ution was tast hehad had no knowledge 
of tue suit. The learned Senior Subordinute 
Juizo on the question of mutation wrote 
as follows:— 


“Oo the question of ‘limitation I cannot 
reject the plaintift’scontention. I am per- 
fectly convinced that the defendant was 
not quite ignorant of the institution of the 
Buit. Summonses went to his place several 
times. His son a mukhtartam refused to 
accept service. The son must have kept 
the father informed about all the proceed- 
ings. 

“But there is nothing to show on what 
date the defendant had knowledge of the 
decree,- He might have as well got the first 
notice of the deores on receipt of the letter, 


< . 
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dated 5th April 1924, from the plaintiff's 
Vakil. His application, dated lth April 
1924, is thus within time. There is giound 
for setting aside of thé ea parte decree.” 
The detendent applied unsuccessfully fer. 
review of the order ofthe lth of Octmber 
1924, and eventually a security bond, dated 
the lst of May 1925, by two persons Usman 
Uilah and Zain ul-Ab idin, was proauced 
by the defendant. It was sent for verfi- 
cation to the Oollector, Peshawar, and the 
Oourt requested,that the plaintiff's Counsel 
should be given an opportunity of appear- 
ing at the verification proceedings. This 
was nol. done and the bond was sent bici 
with the Tahsildar’s report. It came before 
Mehta Dwarka Nath, Senior Subordinate 
Judge, who had succeeded Lala Suraj Na- 
rain, on the 27th of May 1525 and he ordered 
that in spite of the fact thet the plaintiff 
had not had an opportunity of being re- 
presented in the verification proceedinga, 
nevertheless the case should not be pro- 
longed further. The security bond wag 
accepted and the defendant was directed 
to put in his pleas on the 16th of June L325, 
The plaintiff protested by means of a review 
application that the security bond did not 
fulfil the necessary conditions on which 
the decree was to beset aside and, on dig- 
missal of this application has come here fur 
revision of the order setting aside the er 
parte decree, 


The objections raised are, firstly, that 
Lalu Suraj Narain had no jurisdiction to 
set aside the ex parte decree upon a time- 
barred application, and, secondly that the 
security bond should not have been accepted 
because it did not create any valid charge 
on the property purporting to be given in 
security, because it was not registered, and? 
because the plaintiff had had no oppor- 
tunity of being present at the verification. 
On the second point I do not understand 
Mr. Tek Chand, who appears for the plaint- 
1ff- petitioner, to contend that s. 115 of the 
C. P. O. is applicable and he asks that 
s. 107 of the Government of India Act be 
utilised. © 


Whether this section is in fact intendcd 
$o permit interference baa High Court 
with orders passed judicially, which are 
secured from appeal or revision by the 
O. P. O, is one into which I need not 
enter, for I do Hot consider the cage-to 
be one of a Aature or importance to justify 
the exercise of extraordinary powers, I dea] 


- + 
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‘with the case merely with reference to the 
terms ofg. lloof the C. P.C., 

The learned « ounsel for the respondent 
has objected that there can be no interfer- 
ence under this section firstly because the 
order in question was not madein a case 
‘decided, and secondly, because, if wrong, it 
was merely erroneous 1n law and, being not 
open teappeal, could not be attacked in 
revision. i 


* Asto the first point, reliance is placed on 


the Full Benen decisfon of this Court~-Firm 
Lat Chand Mangal Sen v. Firm Behari Lal- 
Mehr Chand (1)— where it was held that an 
interlocutory order does not constitute a case 
within the meaning ofs. 115 ofthe O. P. C. 
In that decision the learned Ohief Justice's 
judgment pointed out that, whileevery suit 
is a case, itcannoot be said that every case 
is a suit and expressed the opinion that a 
branch of a suit could not be regarded as a 
case within the meaning of s. 115. I under- 
stand Mr. Bagar Chand, for the respondent, 
to argue that proceedings consequent on an 
application for setting aside a decree ex 
parte are merely a branch ofa suit, L caa- 
not agree. The suit is terminated when 
the ex parte decree is passed and it does 
not revive, if at all, until after the pro- 
ceedings on the application are terminated. 
There is no suit pending either when the 
application is presented or when the order 
disposing of it is passed, and the proceedings, 
jn my opinion, since they involve the 
reversal of a final order and decree ina 
edit are in themselves a case, 

As regards the second contention of the 
respondent there is ample authority that a 
High Court will not exercise its powers 
of revision when the Court below has 
merely come to a wrong decision upon a 
“point of law; but here the passage quoted 
above from Lula Suraj Narains judgment 
makesit obvious that there is something 
much more than a mere erroneous decision 
of law. When a defendant comes forward 
with an application for setting aside an ex 
parte decree more than thirty days after 
the date of the decree, the onus lies on him 
of prdving, for the purposes of Art. 164 
of the Limitation Act, that his application 
ig presented wigi thirty days ot his have 
ing knowledge of the decree, and the onus 
lies upon him more heavily when, as in the 

resent case, dt is found that he was per- 
fectly well aware of the progress of the 

1) 64 Ind. Cas, 259; 5 L. 288; A, I, R?10?4 425; 
bye J, BE; 4 kyo G86 (FB) E 
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suit. Lala Suraj, Narain cannot be pré- 
sumed to have been ignorant of the law on 
this point. He says distinctly that there 
is nothing to show on what date the de- 
fendant had knowledge of the decree, yet he 
granted the application. The sentences 
tollowing the sentence about knowledge 
to my mind are quite meaningless and I 
cannot conjecture what the learned Senior 
Subordinate Judge was thiuking of. He 
has not decided erroneou-ly that the onus 
was on the plaintiff to show when the 
defendant had knowledge of the decree, and 
he has not cofhe toa detinita floding that 
the defendants first kiowledye ot the 
decree was obtained from the letter, dated 
the 5th of April 1924, for the words “he 
might as well have got” cannot be supposed 
to mean “he got,” particularly in view of the 
preceding sentence. 

If there is to be any meaniug or authority 
ins. 3 of the Limitation Act, this is a 
case of illegal assumption of jurisdiction 
by the learned Senior Subordinate Judge 
in granting in favour of the applicant a 
prayer contained in a time-barred appli- 
cation for which the law did not permit 
him to extend timo, and one which requires 
the interference of this Court under s. 115 
of the C. P. C. There was similar in'erfer- 
ence in a much weaker ease by Wilber- 
force, J , in Firm of Sughru Mal Harcharan 
Das v. Sham Lal-Gokal Chand (2) where a 
lower Appellato Court had reversed an order 
di:missing a time-barred application to 
set aside a decree ex parte. The lower 
Appellate Court had held that it was for 
the plaintiff to show that the defendant 
had knowledge ofthe ex parte decree and 
that he had failed to do so, and the order 


. of the first Court was restored by this Court 


in revision, B 

Subsequent to the delivery of the Full 
Bench decision cited above—Firm Lal 
Chand- Mangal Sen v. Firm Behari Lal Mehr 
Chand (l)—the learned Chief Justice in 
Dittu Ram v. Nawab (3) interfered on revi- 
sion where aSubordinate Judge had granted - 
an spplication fqr setting aside au ex parte 
decree without considering the question 
whether the application was or was not 
barred by time. 

I accept the application with costs and 
set aside the order restoring the suit. 

Z. Ke Revision accepted. 


(2 46 Ind. Oss. 777; 146 P. W. R. 1918, 
Ry 03 Ind, Cas. 272; 7 D, Iy, J. 448; A.L R, 1925 Lab. 
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OUDH CHIEF COURT. 
Szoonp O1vin APPRAL No. 90 oF 1925. 
February 5, 1926. 

resent:— Mr. Justice Mira. 
MOHAMMAD SIDDIQUE KHAN AND 
OTHERS —DEFREVD  NT3—APPELLANTS 
versus 
RISALDAR KHAN AND OIHERS— 
PLAINTI FRS— RESPONDENTS, 

Oudh Chief Court Rules, Ch XIII, r. 1 (ii)—Jurte- 
diction of Single Judge—Valuation 

Appeals arising out of suita the valuation of which 
exceeds Rs. 500 should be tried in the Oudh Chief 
Court by a Bench of two Judges irrespective of the 
amount of the Oourt-fee whicheis payable in such 
guits. The valuation which should determine the juris- 
diction ofa Single Judge of the Court should be the 
valuation put down by the plaintiff in his plaint for 
determining the jurisdiction of the Court under the 
Buits Valuation Act. [p 128, col 1] 

Sacond appeal from a decree of the 
Additional Judge, Gonda., in Regular 
Oivil Appeal No. 2t of 1925, dated the 21st 
January 1925, reversing that of the Second 
Additional Subordinate Judge, Gonda, in 
Original Suit No. 95 of 1923, dated the 8th 
May 1924. ` 

Mr, Khalig-uz-Zaman, for the Appellants, 

Mr. Niamatullah, for the Respondents. 


ORDER.—This appeal has been put up 
before me for hearing to day and after I 
had proceeded for a long time to hear the 
arguments on behalf of the appellants I dis- 
covered that the valuation of the suit 
which has given rise to this appeal is 
Rs. 5,C00. Under these circumstances I am 
of opinion that sitting as a Single Judge of 
this Court I have no jurisdiction to hear 
this appeal. 

Section 10 of the Oudh Courts Act (Act 
IV of 1925) runs as follows :— 

“Except as otherwise provided by this 
Act or by any other enactment for the time 
being in force and subject to any rules 
made under this Act the jurisdiction of the 
Ohief Court may be exercised by a Single 
Judge of the Court: — 

Provided that, except in the exercise of 
_ original civil jurisdiction, a Single Judge 

of the Ohief Court shall not be competent to 
hear and decide a case, whether of a civil or 
of a criminal nature, which cannot ordinari- 
ly be heard by a Single Jirdge of the High 
Court of Judicature at Allahabad”. 

No rules have yet been made by-the Chief 
Court under this Act. The rules at present 
jn force in the Chief Court are the rules 
made tentatively by Mr. Kenda] and printed 
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Lucknow. In Oh. XIII of these Rules, On 
page 53, jurigdictio~ of Single Judgesand of 
Benches of the Chief Court is*dealt with 
and in s. l- of that Chapter are decribed 
the cases whjch are ordinarily to be henid 
and disposed of by a Judge sitting alone 
Clause (22) of that section runs as follows :— 

“A second appeal...... in which the value 
of the appeal ......... does not exceed Rs. 500, 
such value being deemed to be the amount 
on which the Court-fees have been paid, cr 
in a case where the Court-fee is fixed, the 
value stated in the plaint.” 

It appears to me that there are two kinds 
of cases relating to immoveable property 
dealt with in the Court-fees Act. In 
s. Vilcl (v) it is provided thatina suit 
for possession of land, the Court-fee isto be 
paid, in cases where the land forms an 
entire estate or a definite share in an estate 
‘paying annual revenue to Government, on 
five times the revenue s0 payable, but where 
there is no revenue fixed on the land, the 
possession of which is claimed in the suit 
according tothe value of the land. This 
is the usual procedure followed for purposes 
of paying Oourt-fees on suits brought for 
possession of immoveable property in Oudh. 
The value for purposes of paying the Couit- 
fee when the Court-fee paid is not accord- 
ing to-the ad valorem scale, is not to 
be considered to be the value of the 
suit for purposes of jurisdiction. In all 
such cases the plaintiff invariably puts 
down in the plaint two valuations one 
the valuation forthe purpose of payment 
of Court fee, and the other for the purpose 
of jurisdiction. In my opinion the words 
‘the amount on which Court-fees have been 
paid” as embodied in cl. -(zi), 8.4] ofe 
Oh VII should be interpreted to refer 
to the amount where the Court- fee paid is 
on an ad valorem scale. These words should 
not be interpreted to refer to cases where 
the Oourt-fee paid is on five times the Gov- 
ernment revenue. Such a case, in my 
opinion, should be considered to be covered 
by the words “or in a case where the Court- 
fea is fixed”. 

It appears to me that in cases wh®re the 
Court fee is paid on five times the Govern- 

ement revenue the Cour&fes should be con- 
sidered to be paid in accordance with a 
dixed rate It, therefore, appears to me hat 
appeals in suits the valuatian of which es- 
ceeds Rs. 500 should be tried in this Cyurt 
by a Bench» of two Judges irrespective of 
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payable i insuchsuits. Ifthe amount of Court- 
fee payable js ad valoremthat wopld obvious- 
ly be the value for the purpose of determin- 
ing the jurisdiction of the Uourt as well; in 
other cases the valuation for purposes of 
Court-fee would not be the value for pur- 
poses of jurisdiction. In conclusion I am: 
of opinion that ona proper interpretation 
of the words embodied in cl. (iè) the 
valaation which should determine tne juris- 
diction of a Single Judge of the Court 
should be the valuation put down by the 
plaintiff in his plaint for determining the 
jurisdiction of the Court under the Suits 
Valuation Act, 
- J, therefore, direct that this case, the 
valuation of which for the purpose of juris- 
diction, is Rs. 5,000 be laid for decision be- 
fore a Bench of two Judges of this Court. 

Tae matter is an important one, and I. 
would request the Hon’blethe Chief Judge 
to place tuis matter aa soon as possible be- 
fore a Banch of this Court for determining 
the proper interpretation of cl (i) 8. 1, Oh, 
VIIE I only suggest this course in case 
the Alon’ ble the Ohief Judge differs from me 
in the view which I have taken and the in-: 
terpretation which I have placed thereon. 

I would also suggest the advisability of 
this matter being taken up for diacussion as - 
Boon as possiblein a meeting of the Judges 
of this Court and a decision arrived at in 
order to determine what cases are to be 
heard by a Single Judge and what by a 
Bench of this Court. 

f K. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 64 
oF 19424, 

December 4, 1925. 
Present:—Mr. Justice Waller. 
OHAKRAPANI PADHI anv 0THEKB— 
PRTIr1ONE.S—APPBLLANTB 
versus 
KRUSHNO NAINO—CorntEe- 
PeTITIONER—RRSPONDEAT. 

Civil Procedure Code (Act V of 11108}, O XXI, r. 89 
—Loliment schedule ether application 


A lndgmrent schedule cannot be treated as an ap- 
B06 ofthe nature ‘contemplated by O. XXL r. 89, 


There must be something more than 4? 


we, against an ordérof the District 
Court, Ganjam, dated the 12th of Octo. 
bey 1923, in Miscellaneous Appeal No, 14 
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of 1923, preferred against that of the 
Oourt of the District Munsif, Aska, dated 
the Sth May. 1923, in B. A. No. 1Y6 ot 1923, in 
E P. No. 241 of 1922 (O. 3. No. 357 of LILT). 

Mr. B. Jaginnadus, for the Appellants. 

Mre. S. K. Kamath, for the Respondent. 

J UDGMEN T.—Assuming that asecond 
appeal lies wuich is more than doubtful: vide 
Asimu ldr Sheikh v Sundari Bibee (1) and 
Kuchu Ravji Mindhe Vanjari v. Trimbuk 
Knemehand Gujarathi (?), no ground has veen 
m ide out for interference. It isimpossible to 
treat the lodgment schedule as an appli- 
cation of the mature contemplated by 
O KAL, 1. 83, (0, P 0., 19u8) There muat be 
sometning more than a deposit. 

V.N.V. - Appeal dismissed. 
@ ie ood: Gas. 345; 38 O. 339; 15 0. W. N. Bil; 14 


O.L 
(2) 58 Ind, Cas. 597; 44 B. 472; 22 Bom. L. R. 383. 





NAGPUR JUDICIAL COMMIS- 
f SIONZR’S COURT. 
First Orvin APPBAL No 80 oF 1925. 

March 29, 1926 
Present: ~Mrc. Hallifax, A. J. O. 
KESHEO RAO AND OTHERS — DREBNDANTS 
Nos. 1—6— APPELLANTS 
VETEUSE 
GANESH —PLAINTIPE —RBIPONDENT. 

Evidence Act (I of 1872), 3 84—Account boots— 
“Regularly kept,’ meaning of—system not properly 
P E aaa or weight of evidence, whether 
affected. 

The regularity of which s. 34 ofthe Evidance Act 

speaks cannot p sasibly mean that there is no mistake 

in the accounts [p 129, col..1.] 

Regulafly or sy stematieally means that the accounts 
are kept according to a set of rules ora system. wie- 
ther the accountant has followed the rules or system 
or not, noris there anything in ths saction that saya 
that the system must be an elaborate or reliable one. 


ibid. | 

Both the degree of excellence of the system and the 
clogsness with which 1t has beeu followed affect the 
weigh’ of the evidence of an sntiry in an account boo 
not its admissibility The rougnest memvranuda o 
acsvunts kept generally according to the most Gc 
mantary system though often departing trom it, are 
admisaible‘in evidence bus would, o: course, have no 
weight ‘ibid 

The facts that the entries in account books ars not 
in’ chronological order and that the roznama is 
written up once a Week from memoranda on looss 
papers which are destroyed and that the khatuoni is 
written up once a month do not maks tha entries 
inadmissible under s. 34 of the Hyidenge Act. [sbid | 


First appeal against a decree of the Sube 
Judge, Firat Olass, Wardha, dated the tth 
May 1025, in 0.8. No, 12 of 1924, 


fest oise, 

Mr. G. S. Lule, for the Appellants. 

Mr. R. A. Mande, for the Respondent. 

JUDGMENT.—The defendants, who 
are appealing, pleaded that they made a 
porn ot of Rs. 2,500 on the 26th of Decem- 

er 1919. “The evidence in support of this 
is the entries in their own account books 
and the depositions of six witnesses, of 
whom the firat and the last only prove a 
corroborative detail. It is urged on the 
other side in this Court that the entries in 
the books are not admissible in evidence 
under s. 34 of the Evidence Act because 
the books were not regularly kept. The 
alleged want of regularity en the keeping 
of them rasts on the assertion that the 
entries are not in chronological order and 
theadmission by Amir (D. W. No. 2) that 
the roznama was written up once a week 
from msmoranda on loose papers, which 
were destroyed and that the khataoni was 
written up.once a month. 

All these matters affect the weight of 
the evidence, not its admissibility. The 
regularity of which s. 34 speaks cannot 
possibly mean that there is no mistake 
in he accounts, as that would make the 
section a dead letter; no accounts could 
be admitted in evidence till they had 
been proved to b3 absolutely correct, which 
is in itself an impossible task and also 
cannot be begun till they have been ad- 
mittedin evidence. Regularly or systema- 
tically means that the accounts are kept 
according to a set of rules or a system, 
whether the accountant has followed the 
rules orsystem closely or not. Nor is there 
“ anything in the section that says the system 
must be anelaborate or reliableone. Both 
tho3e matters, the degreg of excellence of 
the system and the closeness with which 
it has been followed, affect the weight of 
the evidence of an entry, not its admis- 
sibility. The roughest memoranda of aog- 


counts kept generally according to the most - 


elementary system, though often departing 
from it, are admissible in evidence, but 
would, of course, have no weight. 

Here, I think, the entry of the re- payment 
has great weight, The suggested disorder 
inthe dates of the transattions shown in 
the roznama is completely explained by 
the statement that the entries in that book 
were made oncea week. The re-payment 
in question is shown in both books accord- 
ing to the system on which they are kept, 
and it is beyond doubt that the entries 
were made at the time at which they pur- 
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port to have been made, that is, on the 
23th of Decamber 1919, or on the proper 
day soon after, according to the systern 
already stated. The truth of the entires!s 
corroborated by ths fact, proved by the 
firat and lastewitnesses, that the mortgagor 
had, onthe 17th of that month, receive'l 
Re 2,409 for the occupancy rights ina field 
a matter which is mentioned in the entry iu 
the roznama. 

There is no rebutting evidence except, 
the bare denial by the minor mortgagee's 
father asa witness, and I am satisfied that 
ths alleged payment was in fact made. The 
appellants also pleaded that they ought nt 
to pay compound interest but this matter 
was notpressed. Itis perfectly clear that 
they have to pay compound interest at 9 
per cent per annum, whether that is regard- 
ed as apart ofthe original contractor as 
damages for breach of that contract or part- 
ly as one and partly as the other. The corn- 
plicated way in which the matter of interest 
was regarded inthe lower Court quite 
possibly gives the same result; if not it is 
wrong in addition to being unnecessarily 
complicated. 

According to these findings the amount 
due at the institution of the suit was 
Rs. 5,101-80. But the plaintiff claimed 
Rs, 8,616-10 0, and the defendants admitted 
only Rs. 484-14-9. The plaintiff must, there- 
fore, pay three-eighths of the total costs in 
the lower Oourt, and the defendants tne 
remaining five eighths, It was foundin the 
lower Court that the amount dueon the date 
fixed for payment would be Rs. 8,649. The 
defendants in theirappealglaimed & reduc- 
tion ofthis by Rs. 6,450, abd the findings 
in this judgment give them a reduction of 


Rs. 2,564. The plaintiff-respondent will, e 


therefore, pay seven sixteenths of the total 


costs of the appeal and the appellants will” 


pay the rest. 

The final date for redemption will be 
the 16th ofJuly 1926: On. that date the 
amount due for principal and interest on 
the mortgage will be Ks. 6,185-12-0. There 
is no apparent reason for ordering a differ- 
ent rate of interest to be paid after the fixed 
date, and still less for the selection 8f six 
per cent. as the rate. Interest will continue 
tp run at the rate of nine pagent per annum, 
‘The decree of the lower Court will be modi- 
fied accordingly. 


c 
G. B. D, Decree modifi “ o 
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e LAHORE HIGH COURT. 
Secony. Cryin APPB4L No. 118 or 1922. 
- -e February 4, 1926, 
Present:—Mr. Justice Broadway and 
Mr. Justice Fforde, 
HARCHARAN DAS—Desenpantr— 
i APPELLANT 
VErsus 
MALAWA RAM— PLAINTIFF AND ANOTHER— 
” DEFENDANT—RESPUNDENTS. 
Punjab Pre-emption Act (I of 1918), 8 3(3)—Adam- 
wur, Tahsil and District Jullundur, whether town. 
Adampur in Tahsil and District Jullunder is a town 
for the- purposes of the Punjab Preemption Act. 
Second appeal from a decree of the 
District Judge, Jullundur, dated the 20th 
October 1921, affirming that of the Munaif, 
First Class, Nawanshahr, District Jullundur, 
dated the 13th June 1921. 
Mr. Badr Das, for the Appellant. 
Mr, M. L. Puri, for Jagan Nath Agarwal, 
for the Respondents. 


JUDGMENT. 

Broadway, d.—The point for decision 
in this second appeal is whether Adampur 
is a town for purposes of the Pre-emption 
Act. The Courts below have granted the 
respondent Malawa Ram a decree for pre- 
emption. of..a house situate in Adampur, 
having held that Adampur wasa town. ’ 

In this second appeal Mr. Badri Das has 
contended that the conclusion arrived at 
by the Courts below was not warranted. 
No definition of a town is given in the 
Pre emption Act beyond what is contained 
in 8. 3 (3), which is to the following effect :— 

~ For the purposes of this Act a speci- 
fied place shall be deemed to be a town (a) 
if so declared by the Local Government by 
notification im the Official Gazette, or (b) if 
¢ go found by the Courts.” ° 

lt does not fall within (a) but it appears 
“that in a.suit, not between the present 
parties, decided on the 3lst May 1916, 
Adampur was held to be a town, The 
Courts below have found that Adampur 
possessesa Police Station,a Telegraph Office 
and Post:Office, a Veterinary Hospital anda 


Civil -Hospital, a Middle School and two - 


Girls’: Schools and two bazars with pacca 
pavefnents and‘that it is also. a commercial 
centre. For „these reasons ‘Adampur has 
en oe to Bawa town for purposes of 
the Pre-eemption Act.. Mr. Badri Das has 
usged that the Courts below have ignored 
the question easto what the inhabitants of 
Adampur do.for their livelihood, and has 
urged that in the main theys depend on 
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agriculture. Sitting as a Court of second 
appeal we cannot examine the evidence on 
the record. - The facts found’ as enumerat- 
ed above by the Courts below certainly 
lend support to the view that Adampur is 
a town, and it was undoubtedly for the 
appellant-vendee to show that the inhabit- 
ants depend in the main on agriculture. 
After a consideration of the arguments 
advanced at the Bar I am unable to see any 
reason to differ fromthe view taken by the 
Courts below, and, therefore, dismiss this 
appeal with costs. 

Fforde, J.—I agree. 

Z. K, ° Appeal dismissed. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPSLLATE Dgcren No. 2024 
. oF 1923. 
August 19, 1925, 
Present —Mr. Justice Cuming and 
_ Mr. Justice Mukerji. 
' Raj Rajeswari Bigraha BENI MADHAB 
MUKHOPADHYA AND ANOTHER — 
PLAINTIFFS-— APPELLANT3 


VETSUS 
SARBANANDA BARMAN AND OTHERS 


— D&PENDANTS— RESRONDENTS. 

Civil Procedure Code (Act V of 1008), a. 11—Res 
judicata—Rent suit—Rate of rent. i 
“Per Mukerji, J.--The question whether the deci- 
sion as to the rate of rent payable by the tenant 
arrived at in a rent suit operates as res judicata 
in a subsequent suit depends upon whether the 
rate of iental for the years ın dispute in the previ- 
ous suit has been determined or not. If ib has 
been so determined the tenant can succeed in the 
subsequent suit onlyeby proving that the area or 
rent has since altered. If it has not been so deter- 
mined then it would be for the Oourt to consider 
the circumstances, both prior and subsequent to the 
former suit, to enable it to judge for itself the rental 
rightly due to the plaintiff for the years in suit. [p. 
133, col. 2 

Whether an issue has been decided or not in such. 
a way as to give it the finality which would conclude 
the parties to raise ıt again must be determined 


“by 8 reference to the pleadings, the issues and the 


judgment ; the decree may also be referred to, but it 
is not enough as itis the judgment in which the 
issues are recorded. [ibid ] a. 
` Por Cuming, J—Where a rent suit has been dec- 
reed at & certain rate, the decree is evidence jn a 
subsequent suit as to the rate of rent payable in 
respect of the areas which were in dispnte in the: 
previous suit, irrespective of the fact whether there 
Was or was not a general determination of the rate 


‘of rent payable. [p. 131, col. 2.] 


Appeal against a decree of the Subordj- 
nate Judge, Rangpur, dated the 19th 


[ 951. 0. 1996 j RAJ RAJESWARI BIGRAHA BENI 9. BARBANÀNDA BARMAN. l 
-see all that this cage decides is thata deci- 


March 1923, modifying that of the Munsif, 
Second Court at Nilphamari, dated the 31st 
March 1922, 
Mr. Atul Chandra Gupta arfd Babu 
Radhika Ranjan Guha, for the Appellants. 
Babu Hemendra Chandra Sen, for the Re- 


spondents. 
JUDGMENT. 
Cuming, J.—This appeal arises out of 
& suit for rent. 
The plaintiff sued for the rent for the 
years 1324 to 1327. The suit was brought 


against three peraons a father and his two, 


sons. The holding originatly belonged to 
the defendant No. 2. It was sold for arrears 
of rent and was purchased by his two sons 


defendants Nos. 1l and3. The case of the- 


plaintiff was that the rent of the holding 
was R3 8 perannum. ‘The case of the de- 
fendants was that the rent of the holding 
was Rs. 6 11-0 per annum. 

Tne first Court held that the rate of rent 
‘waa as claimed by the plaintiff and decreed 
the suit accordingly. 

On appeal to the District Court the learn- 
ed Subordinate Judge held that the rent 
was as contended by the defendant. 

Hence the appeal to this Court. 

The first contention ofthe appellant is 
that the learned Judge erred in law in say- 
ing that the decision in the suit of 1911 
concluded the plaintiff as to the rate of 
rentin 1911. He contended that this decree 
showed at the most rate at which the 
rent was decreed but did not necessarily 
show what was the rate of rent. 

It is necessary to quote at length what 
‘the learned Judge actually said. He states 
as follows; “It seems that this decree (Ex. 
A) was in the presence of both the parties 
and although the plaintiff had claimed rent 
at the rate now claimed it was decreed at 
the rate of Rs. 6 odd a3 alleged by the 
defendant so that the plaintiff is concluded 
by this decree and thereis no escape from 
the finding that the rental of the present 
holding was Rs. 6 odd as alleged by the 
defendant at least on the date of the pre- 
vious suit.” 

The argument that is pitt forward by the 
appellant is that this decree does notshow 
what was the rate of rent of the holding. 
It only Shows whatwas the rate at which 
the suit was decreed. The appellantin 
support of his contention has referred to 
the case of Maharani Beni Pershad Koeri v. 
Raj Kumar Chowbey (1). As far as I can 

(1) 6 C, W, N. 589, 
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sion in a previous rentsuit as to $be amount 
of rent payable does not operate as res 
judicata in asuit for the rent of subsequent 
years. It iseobviously unnecessary to con- 
sider this decision because it is quiteclear 


“that the Court has not treated this deci- 


sion in 1911 as rendering the question” of 
the rate of rent res judicata between the 
parties. Ifhe had done so it isquite obvi- 
ous that he would not have discussed the 
evidence, Morgover, he has made it quite 
plain that he only considered it as evidence 
of the rent at the time when it was made 
for hesays so. It has been contended that 
the decree of 1911 doesnot show what was 
the rent found but only shows what was 
the rate that was decreed for the purposes 
of that suit. | 

We have not got the judgment in the 
case but one thing is quite clear, viz, that 
the parties have all along considered and 
it has not been disputed even in the grounds 
of appeal to this Court that this decree de- 
termined that the rate of rent was Rs. 6-11-0. 
Both Courts have held that this decree 
showed that the rate of rent in 1911 was as 
elaimed by the defendant. 

There is further point which is fatal to 
this argument of the appellant, viz, that 
this point has not been tuken in the ground 
of appeal to this Court, This alone by 
itself would be sufficient to dispose of the 
point. I am of opinion that the lower Courts 
were right in holding that this decree did 
determine the rate of rentin 1911. is 

The nezt point thathas been argued is that 
the Judge was not justified in finding thatthe 
reut atthe rate claimed could not be decreed 
because it comtravened the provisions of 
s. 29, Bengal Tenancy Act, as there was no 
finding thatthe holding wasaratyatibolding.° 
It was the allegation of the plaintiff in hig 
plaint that the holding wasa raiyati holding 
and this was never traversed'by the defend- 
ant and it is quite clear that the suit was 
fought on this basis. But, as a matter of 
fact, ib was no one’s case that there had been 
any contravention of s. 29, Bengal Tenancy 
Act, and the Judge seems to have mate a 
hypothetical cage and held that if the rent 
was 6-11-0 in 1911 the plaintiff could ngot 
have enbanced it to Rs. 8 But as I have 
pointed out it was no one’s case that thare 
had been any enhancement afthe rent? Jt 
was the case of one party ihat. the rent was 
Rs. 6-11-0and thatit had been always eo’and 
the case of the other party that the yent wag 
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Hs. Sand had always been so, It wes 
never the case of any bdédy that the rent had 
once been Rs. 6-1-0 and had b®en enhanced 
to Rs. 8. The Judge doesnot appear to 
have decided the case on this point. He 
merely argues that if it was a care of 
enhancement then such enhancement was 
barred by the provisions cf s, 29, Bengal 
Tenancy Act. But it clearly is rota case of 
enhancement. 

< My learned brother would remand the 
case to the lower Court to be dealt within 
the view of the remarks in ‘his judgment 

The result is that the appeal fails and is 
dismissed with costs. 

Mukerji, J.—I regret Iam unable to 
agree in the order which my learned brother 
proposes to pass in this appeal. 

The appeal arises out of a suit for rent. 
Tha plaintiffs claimed rent for the years 
1324 to 1327 at the rate of Rs. 8-6 ans. 10 
g- 2s, per year. The defendants alleged 
that the rent was Rs. 6-ll ans. 129 per 
year. The Munsif decreed the suit at the 
rate claimed by the plaintifis. On appeal 
preferred by the defendants the Subordi- 
nate Judge decreed the suit at the rate 
admitted by them and apportioned their 
liabilities by decreeing the suit at that rate 
as against the defendant No. 2 for the year 
1324 and the first half of 1325, and asagainst 
the defendants Nos.1 and 3 for. the rest of 
the period. Both the Courts gave the de- 
fendants credit fora small payment made 
forthe year 1324. The plaintiffs have ap- 
peated, 

The whole question in this appeal is as 
to what is the rate at which the suit should 
be decreed. The plaintiffs in support of 
their case as to the rate of pent relied upon a 
sale-certificate (Ex. 3) dated the 3rd January 
1914 under which the defendants Nos. 1 
and 3 purchased the holding when it was 
sold at the instance of the plaintiffs in 
execution of a decree for rent against the 
defendant No. 2, and also certein counter- 
foils of dakhilas (Exs. 1 and 2) which re- 
laie to a period before the said ayetion- 
sale. ‘The defendants relied upon a rent- 
deeree (Ex. A) for rent for the years 1314 to 
1317 which was obtained in 1912. 

As I understand the judgment of the 

» learned Subcffinete Judge he. bas debit 
with the matter in thie way. He was of 
"apinion that it had been proved that atthe 
“date of the suib which culminated in the 
“decree, Ex. A, the rent of the holding wag 
Re. 6 and odd as alleged on behalf of the 
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‘defendants. Having arrived at that funding 
he held that that was the rate at which the 
suit should be decreed; because firstly it 
was not-the plaintiff's case that the rent 
was ever enhanced. Secondly even if the 
plainliffs realised at an enhanced rate as 
was attempted to be proved by the ssle-certi- 
ficate (Ex. 3) and the counterfoila, Exs. 1, and 
2, such enhancement was illegal in view of 
ihe provisions ofa. 29 of the Bengal Ten- 
ancy Act, and thirdly, the rental mentioned 
in the sale certificate would not estop the 
defendants from contending that it was 
really something else. Once itis assumed 
that the rate of rent was Rs.6and odd at 
the date of the suit which resulted in the 
decree, Ex A, the three reasons given by 
the learned Judge which are all cogentand 
substantial are sufficieni for decreeing the 
present suit at that rate. I am however 
clearly of opinion that this assumption 
should not be made. 

The learned Judge, no doubt, has found 
that the rate atthe date of the earlier suit- 
was Rs, 6 and odd, and this, no doubt, is a 
finding of fact; but in arriving at this find- 
ing, to quote the words of the Judicial Com- 
mittee in the Judgment delivered by Sir 
Arthur \Wileon in the cese of Haidar Khan 
v. Secretary of State for India (2) at every 
point in the process of reagoning considera- 
tion of Jaw have to be “regarded.” The 
learned Judge's reasoning in this respect is 
this: —‘A gainst the evidence of the plaintif 
the defendants have filed the certified 
copy of a previous rent decree between the 
plaintifig and the defendant No. 2 ob- 
tained for the years 1314 to 1317 B. S, 
It seems that this decree (Ex. A) was in 
the presence of Both the parties and al- 
though the plaintiff has claimed rent at the 
rate now claimed it was decreed at the rate 
of Rs. ü odd as alleged by the defendant, 
so the plaintiff is concluded by this decree 
and there ig no escape from the finding 
that ihe rental of the present holding was 
Rs. 6 odd as alleged by the defendant at 
least on the date of the previous suit,” 
The learned Judge thus held that this dec- 
ree was conclusive evidence as between the 
parties as fo the rateofrent atthe date of 
that suit. In, this] think the learned Judge 
was entirely wrong. ` 

Sections 40 to 43 of the Evidence Act 


(2) 1 Ind. Oas. 182; 36 O. 1; 8 O.L. J. 436; 12 0. W. 
N. 1095; 35 I. A 196; 4 M. L. T. 234; 10 Bom. L R, 
p G e L. R. 1808 p. 110 n.3 O O. 1; 18 M. L. J. 549 
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deal with admissibility of judgments, ordera 
or decrees. The decree in question does 
notcome under ss 4lor 42 and -the pro- 
visions ofthese sectionsand the conclusive 
character or otherwise of the proof afforded 
by a decree coming under those sections 
need not be considered. It may come under 
ss. 40 or 43. Under s. 40 the existence of this 
decree is a relevant fact when the question 
is whether in view of this decree the Court 
ought to take cognisance of the suit or to 
hold the trial. This means that it is rele- 
vant on the question ase to whether it 
opsrates as resjudicata unders llof the 
O. P.C.orsome other gsaueral principle of 
finality of judicial decisions which accord- 
ing to the recent decisions of the Judicial 
Oommittes must bs taken to apply to this 
country although not incorporated in that 
section. Unders.43 it will be admissible 
only ifits existenceisa factin issueor if 
it is admissible undersome other provision 
ofthe Act. Section 43 would enable the 
defendants to rely upon the decree as evi- 
dance of a transaction in which rent was 
claimed ata particular rate, and decreed at 
a lesser rate; and that is oneof the legiti- 
mate uses that may be made of the decree 
under that section. Under s. 40 it wonld 
be admissible for proving that the claim 
for certain years was decreed. and so no 
suit would lie for the rent for that period, 
and it would also conclude the trial of the 
question as to what was therate of rent at 
the date of that suitif the decree showed 
that that question was heard and finally 
decided in that suit. Itisonly in the event 
of the decree showing the last mentioned 
fact that the learned Judge's remark “that 
the plaintiff is concluded by this decree and 
there is no escape from the finding that the 
rental of the present holding was Rs. 6 odd 
as alleged by the defendant at least on the 
date of the present suit” would be justified. 
To speak of itas conclusive evidence is to 
say something which the law does not con- 
template; to say that the plaintiff is con- 
cluded by it iscorrect only if it is meant 
that the-question cannot be tried again and 
if the law debars the trial of that question. 
The decree only states thatthe rent forthe 
years involved in that suit was decreed at 
a particular rate per year. This does not 
mean that the issue or question asto what 
was the yearly rental was tried and deter- 
mined in the suit. 

The distinction referred to above has 
been clearly pointed out, and the circume 
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stances as to when 2 rent- decree oparates as 
res judicata fiave been fully expl&ined, ina 
series of decisions of this Court amongst 
which referanse may be made to the cases 
of Hurry Behari Bhagat v. Parun Ahir (3) 
Bikshi v. Nizamutdi (4) and Nil Madhuhb 
Sarkar v. Brojo Nath Singh (5). I see.no 
point in the distinction that has been 
sought tobe drawn by urging that these 
authorities relate to the rule of res judicata 
as barring the trial ofthe question of the 
reotal for Subséquent years and that in the 
present case the question of rental at the 
date of the earlier suit is what has been 
said to have been concluded; because, in 
my opinion, in those cases as well as here 
the fundamental question is whether the 
rate ofrental forthe yearsin the previous 
suit was determined or not if it has been so 
determined the plaintiffs can only succeed 
in the present suit by proving that the ares 
and rent has since altered which however is 
not their case. Ifit has not been sn deter- 
mined then a3 laid down in the case of 
Maharani Bent Pershad Koeri v. Raj 
Kumar Chowbey (1) it would be for the 
Court to consider the circumstances and 
events both prior and subsequent to the 
former suit to enable it to judge for itself 
the rentals rightly due to the plaintiffs for 
the years in suit, Theerrorofthe learned 
Judge, in my judgment, lay in treating the 
decree a3 concluding or debarring the de- 
termination of the question of the rental 
ofthe holding at the date of the earlier 
suit. Itis possible that the judg nent in 
that suit if produced would have shown 
that the questionof rental was raised and 
determined, but in the absence of the 
judgment wecan hardly make an assump- * 
tion to that effect. A series of decisions of, 
the Judicial Committee lend support to 
the proposition that whether an issue has 
been decided or notin sucha way as to 
give it the finality which would conclude 
the parties to raise it again is to be deter- 
mined by a reference to the pleadings, 
the issues and the Judgment and thatthe 
decree may also be referred to but ites not 
enough as it is thejudgment in which th- 
issues are recorded; Ran Bahadur Singh v 
“Lucho Koer (6). Kali Krna Tagare v, Se- 


. o 
e 

D 19 0. 636, 9 Ind. Dee. (x. s) 8890. ° 
4) 20 O 505; 10 Ind? Dee. (x. 8) 343. 9 


(5) 21 0, 236% 10 Ind. Dec (N 8) 789. 
(6) 12 I A. 23, 110 301; 4 Sar P. C. J. 602, 9 Inl 
Jur. 202, 5 Ind. Dec. (N. 8 ) 980 (P. O.) 
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retary of State for India (7), Amriteswari 
Debi v. Seoretary of State for bndia (8) and 
Kurrutulain Bahadur w. Nuzbat ud-dowla 
Abbas Hossein Khan (9). 

I do not at all feel pressed bY the argu- 
ment that this ground has not been speci- 
fically taken in the appellant's memoran- 
dum of appeal, | think it may be gather- 
ed from one of the grounds mentioned 
there; but even if it be conceded that 
itis not there [am not prepared to shut 
the appellant out from argumg what seems 
to me to be a pure question of law and a 
consideration of which does not depend 
upon any investigation of facts. I could 
have understood the respondents’ grievance 
if it was said that they were taken by 
surprise. No adjournment was asked for by 
them and they have argued the matter at 
length, 

I am, therefore, of opinion that the decree 
of the learned Subordinate Judge passed 
on appeal should be set aside and the case 
sent back to his Court to be dealt with in 
view ofthe remarks made above. Costs to 
abide the result. 

Z, K. Appeal dismissed. 

(7) 151. A 188; 16 O. 172; 12 Ind. Jur. 413; 5 Sar. 
P. O J. 237; 8 Ind. Dec. E s.) 115 (P. 0O) : 

6 241. A. 33; 24 0.504; 10. W. N. 249; 7 Sar. P. 
©. J. 101; 12 Ind. Dec. (x. s } 1003 P. C.). 

(9: 3? 1. A. 214; 33 O. 118,9 O. W. N. 938; 10. L. 
J. 594; 2 A, L. J. 753; 15 M. L. J. 336; 7 Bom. L. R. 
876, 8 Sar, P. Q. J, 839 (P. O.). 
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a Present :—Mr. Justice Zafar Ali. 
MULKH RAJ—DBFENDANT—APPBLLANT 
versus 


AMIN OHAND AND orHers—PLAINTIFFS 
AMAR SINGH AND OTHERS—DEFRANDANTS— 
ResPonDBNTS, 
Mortgage—Additional sum secured on property 
already under mortgage—Interest, whether charge on 


propertye 
When a mortgagor agreea to pay interest on an 
additioual sum of money raised on the security of the 


the“brincipal as well as interest is a charge on that 
preety und ia payable upon redemptioa. 134, coL 
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l L. O. 446, L. R. 3 A. (P.O) 133; 6 P. L. T.97; 1 
O. W. N. 469; 29 0O. W. N. 558 (P. O ), followed. 

Second appeal from a deciee of the Dis- 
trict Judge, Gurdaspur, dated thasth June 
1925, affirming that of the Subordinate 
Judge, Second Class, Gurdaspur, dated the 
2əth February 124. 

Lala Mehr Chand Mahajan, for the Ap- 
pellunts. 

Mr. B. A. Cooper, for the Respondents, 

JUDGMENT.—The general rule laid 
down by their Lordships of the Privy 
Council is that“ a mortgagee is entitled to 
treat interest dut under’a mortgage as a 
charge upon the mortgaged picperty in 
the absence of any contract to the contrary”; 
and the question for determination iu tnis 
second appeal is whether that rule is ap- 
plicable tothe present case or not. The 
mortgage was wilh possession and no inter- 
est was pasal le on the original morigege 
money Rs. 620, but there was an addition- 
al mortgage for Rs. 230 whose terms as 
stated in the judgment of the learned Dis- 
trict Judge were as below :—“ Nuw when 
l shall pay the full moitgage money ‘of 
Rs. tõu then I shall redeem the mortgaged 
share in accordance with the conditious of 
the former deed For the rest the ecnditionsof 
the former deed are still in force. Rupees 620 
principal without interest. Rupces 230 with 
interest at Rs. 2 per cent. per mensem 
shall be paid.” 

According tothe learned District Judge 
“the above passage amounts to a definite 
contract that the land shall be redeemed on 
payment of Rs. 850 and thecontiact to pay 
interest is a purely pereansl covenant not 
secured on the land’. But there is nothing 
in the sentence “that Rs. 230 with interest 
at Rs. 2 per cent per mensem shall be 
paid”, to indicate that the contracttq pay 
interest was purly personal one. When a 
mortgagor agrees to pay interest on an 
additional sum of money raised on the 
security of the property already mortgaged, 
the general iule cited above applies and 
the presumption is that the principal as 
well as interest isa charge on that property, 
and is payable upon redemption, as held 
by their Lordatips in Ganga Ram v. Natha 
Singh (1), which? was cited before the learn- 


(1) 80 Ind. Cas. 820: 5 D. 425; 11 O. L. J. 534; 2 
Pat. L. R. 257; 20 L. W. 101; 26 Bom L. R. 750; A. 
1. R 1924 P 0. 183; 22 A. L. J. 683; 47 M. L J. 64; 10 


O & A. L.R. 7174; 35 M L.T. 141; (1924) M. W. N. 
599; 6 L L.J. 551: 511. A. 377; 1 L. U. 446, L R.5 
A (P.O) 133. 8 P. L. T, 97; 10, W. N. 469; ?9 Q, 
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ed District Judge, but he thought that it 
was not applicable to the present case. 
am, howeyer, of opinion that the” general 
rule fully applies and I, therefore, accept 
the appeal and reversing the decrees of 
the Oourts below I decree the plaintiffs’ 
suit for a declaration that the principal 
mortgage monies and interest are a charge 
on the property under mortgage and are 
payable upon redemption. The defendants 
shall pay plaintilfs’’ costs throughout. 

Role ¢ Appeal accepted. 
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and if so, was that partition kindiag on 
the contesting defendants-respondents, who 
were the other members of the family to 
which the mertgagees originally belonged. 

At the time the mortgags-deed was exe- 
cuted, Raghunath Das, Jagmohan Das and 
Baijoath Das were joint. Hari Das, ‘an- 
other member of-the same family, had 
separated sometime in 1917. Baldeo Das, 
a descendant of the branch of Girdhar Das? 
had similarly geparafed in 1919 When 
Hari Das separated, the indigo factory at 
Bela and the village of Sheopurwa, with the 
tenancy and mortgagee rights appertaining 
to the same were left with the branches 


` represented by Raghunath Das, Jagmohan 


ALLAHABAD HIGH COURT. 
Sxoomp OIVIL Appgat No. 1197 oF 1923. 
March 19, 1926. 
Present:-—-Mr. Justice Kanhaiya Lal 
and Mr. Justice Ashworth. 

B. JAGMOHAN DAS AND oTrHEeRs— 
PLaINTIFFS—APPELLANTS 

z versus 
KUNWAR SINGH AND oTHERS— 
DRRUNDANTS— RESPON DENTS. 
Hindu Law—Partition—Partition of family into 
branches—Karta of branch, powers of, to bind other 
members in partition. 


In the absence of fraud, collusion or bad faith a. 


manager of a branch ofa Hindu family can bind other 
members of his branch of the family in the matter of 

rtition of the family property between his own 

ranch and tha other branches of the family in ths 
same way as he cau bind other members of his 
family in respect of other dealings connected with 
that property other thana voluntary sale or transfer 
for his personal benefit. [p. 136, col. 2.] 

Second appeal againgt a decree of the 
District Judge, Benares, dated the 12th July 
1923. 

Mr. B. E. O'Conor, Dr. K. N. Katju, 
Messrs. K. C. Mittal and Ram Nama Pra- 
sad, for the Appellants. 

Sir T. B. Sapru, Dr. S. N. Sen, Messrs. 
P. L. Banerji and Gadadhar Prasad, for 
the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiffs-appel- 
lants for the recovery of Money due on a 
mortgage, affected by Dwarka Singh and 
Kuar Singh on behalf of the defendants 
and certain minors in favour of Jagmohan 
Das, Raghunath Das and Baijnath Das on 
the 25th of November 1919, and the main 
question for consideration was whether the 
mortgage-bond aforesaid had been allotted 
by partition to the plaintiffs, i. e., to the 


_ branch of Jagmohan Das and Baijnath Das? 


Das and the descendants of Girdhar Das, 
When Baldeo Das separated, some cash 
was given to him, and he went out of the 
family estate. The allegation of the plaint- 
ifig was that in 1921 there was a further 
partition, and the mortgage-bond in suit 
along with the indigo factory at Bela and 
the village of Sheopurwa with the tenancy 
and mortgagee rights appertaining to the 
same were sold by auction with liberty to 
each of the members of the family to bid 
for the same and then to divide the sale- 
proceeds, and that by virtue of the arrange- 
ment and the sale so effected the mortgage- 
bond in question wasallotted to the shares 
of Jagmohan Das and Baijnath Das, who 
paid Rs. 43,400 for the purchase of the said 
lot. Badri Das, one of the sons of Lach- 
man Das and the sons of Raghunath Das 
contested the exclusive right claimed by 
the plaintiffs to sue for the recovery of the 
mortgage money. They denied that any 
partition had ebeen effected and further 
pleaded that if it was effected it was not 
binding on them. o 

The Trial Court found thatthe property 
in question representing the Bela factorv 
and the village Sheopurwa, including the 
tenancy and mortgagee rights appertaining 
thereto, had been purchased by Jagmohau 
Das and Baijnath Das for an inadequa‘e 
value, and that the consent of Bisheshar 
Prasad, the elder brother of Badri® Dis, 
could, in no case, bind Badri Dasor the 
pther members of the family tothe parti- 
tion of the said property by the methéd 

hich was then adopted to effect the sane. 
Phe lower Appellate Court, however, held 
that the sale to Jagmohan Das and Baij- 
nath Das was effected for an adequate 
value, but that Badri Das was not bound 
by the act of Bisheshar Prasad, his elder 
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brother, in agreeing to “the partition of the 
family property being effected in that 
manner, and that as the partition was not 
binding on Badri Das, it couldnot be en- 
forced againat the other members of the 
family, who were disputing its validity. 
Both the lower Courts agreed in finding 
that Badri Das wss not a consenting party 
to the above partition, and that he was not 

resent at the time it was made, nor had 

e otherwise authorised Bisheshar Prasad 
to agree to it on his behalf,” 

There was no suggestion made in the 
pleadings on behalf of Badri Das that 
he was separate from his brother Bishe- 
shar Prasad. In his deposition he stated 
that he was employed as a Railway Engi- 
neer at Fyzabad, and used tc come. to 
Benares two to four times a month, buthe 
had separated from Bisheshar Prasad. He 

il not, however, produce any evidence in 
upport of thatallegation, and the Courts 
below. acting on the presumption that he 
must have been joint with Bisheshar Pra- 
sad, his elder brother, proceeded to consider 
whether the act of Bisheshar Prasad as the 
manager of the family in agreeing to the 
said partition by auction-sale was binding 
on him. It does not appear to have been 
disputed before them that Bisheshar Pra- 
sad was the manager of the particular 
branch of the family, to which Bisheshar 
Prasad, Badri Das and Sri Nath Das þe- 
onged; and the only point that seems to 
oe been seriously challenged was whether 

isheshar Prasad could, on his own author- 
ity, agree to a partition by auction-sale so 
as to bind the adult members of that 
, pranch. . 


' As observed by their Lordships of the 
Privy Councilin Hari Bakhsh v. Babu Lal 
(1) the fact of a separation having been 
effected between brothers, who constituted 
a joint Hindu family governed by the 
Mitakshara, raises no presumption that there 
was a separation within each branch or a 
separation of the joint family, constituted 
by one of the brothers and his descendants. 
Tae effect of the separation obtained by 
Hari Das and Badri Das was to destroy the 


presumption as to-the existence of a jointe 


family between the different branches to 


(19 43 Ind. Cas, 418; 51 A. 163; 22A. L. J. 254: 34 
MB. T. 70, A. IR 192 P. 0.196: 5 D. 92; 98 O. 
W. N, 953: 20 L W. 408; (1921) M. WON 650, 26 
Bom. G R. 1108; 47 M L. J. 938; 510. 163: LL 0, 
437: L. R. 5 A. (P. C) 113, 100. KAL. R. 1471; 1 
Q. W. N. 536 (P. 0) 
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which Hari Das and Baldeo Das respective- 
ly belonged, but it did not raise any in- 
ference that the descendants of eagh branch 
had similarly separated amongst themselves. 
In the absence of any evidence to the con- 
trary the presumption that the descendants 


.0£ each branch remained joint amongst them- 


selves continued and since Bisheshar Pra- 
sad was the eldest member of the family, 
to which Badri Das and his brother Sri 
Nath Das belonged, and he admittedly 
looked after the family business and pro- 
perty while Badfi Das was away, he must be 
regarded ashaving been the de factomanager 
of the family. In his dealings with 
third parties he could represent the family 
and adopt all possible steps to protect the 
family interests, and we can see no dis- 
tinction in principle between his dealings in 
connection with the partition of the family 
property with the other branches and his 
dealings with third persons in respect of 
other matters as long as he acted as a 
prudent manager, intent upon protecting | 
and preserving the family interests. dno 
other words, if no fraud or collusion or bad 
faith was established he could bind the 
other members of the family, of which he 
was the manager, in the matter of the par- 
tition ofthe family property between his 
own branch and the other branches of the 
family in the sameway as he could bind 
the other members of his family in respect 
of other dealings connected with that pro- 
perty, other than a voluntary sale or a 
transfer for his personal benefit. In a 
Hindu family the karta occupies a position 
superior to that of the other members in so 
far as he manages the family property or 
business or looks afterthe family interests 
on behalf of the other members. In fact 
he exercises a complete authority over the 
family affairs as the common interests ré- 
quiring protection, so long as full and ab- 
solute. confidence is reposed in him by the 
other members and no separation is effected 
but that authority does not include an 
authority to transfer or alienate the family 
property except for family purposes. A 
partition of the family property between 
his branch and the other branches of the 
family is not an alienation, and if he acts 
in good faith and in the interests of the 
family to which he belongsor.of which he 
is the manager, that partition is binding 
on the adult members of the family, and 
particularly on those who are absent on 
éoiployment elsewhere or are members un. 
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less there is anything to show that they were 
prejudiced by it. Ia the present case the 
lower Appellate Court found that there was 
no prejudice either to the minors or to 
the absent adult members of the family, 
and the partition must, therefure, ba deemed 
tn be binding on the persons on whose 
behalf he is shown to have acted. 

Manu says that after the death of the 
father and the mother, the sons, being as- 
sembled, may divide among themselves the 
paternal and the maternal estates, or the 
eldest brother may take the entire patri- 
mony and the others may live under him, 
as they lived under their father, unless 
they choose to be separated (Manu 1X, 104, 
105). He further declares “By the eldest 
at the moment of his birth; the father, hav- 
ing begotten a son, discharges his debt to 
his own progenitors; the eldest son, there- 
fore, ought, before partition to manage the 
patrimony (Manu IX 106). < 

It wasstated by Jagmohan Das that the 
partition was effected by the heads of the 
different branches who had agreed to the 
sale of Bela and Sheopurwa properties in- 
cluding the mortgage deed in question by 
sale as the most convenient arrangement 
for the allocation of the property. In fact 
the proceeds derived from the. sale were 
divided between the different branches re- 
presented by Raghunath Das, Jagmohan 
Das and Girdhar Das, each of whom was 
allotted a one-third share, and the lot pre- 
pared at the time bears the signature of 
Raghunath Das, Jagmohan Das and Bishe- 
shar Prasad. 

It is argued on behalf of the defendants- 
respondents that the interests of Badri Das 
and the other contesting defendants could 
not have been transferred by the auction- 
sale except by a registered deed evidenc- 
ing the transfer. It is admitted that no 
registered deed of conveyance was executed 
in this case, but it does not appear that 
any such deed of conveyance was necessary, 
because whether Raghunath Das, Jagmo- 
han Das and Bisheshar, Prasad and the 
members of the family, whom they repre- 
sented, were, as between themselves, tenants 
in common or joint tenants, there was no 
actual transfer by one branch of the family 
of their interests to the other. A partition 
may be effeoted in respect of each property 
by metesand bounds or by an interchange 
of separate or distinct properties and it 
may similarly be effected by an auction 
sale of any of the properties with the right 
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0f purchase restricted to the members of 
the family who have 8 joint interest therein 
to bs followed by a distribution of the sale- 
proceeds realised from the same. The 
Court below has granted the plaintifs a 
decree subject tothe rights of the contest- 
ing defendants-respondents, but as we find 
that the partition is binding on them, that 
portion of the decree must be discharged. 
We allow the appeal accordingly and modify 
the decree passed by the Courts below 
so as to declare the exclusive right of the 
plaintiffs to recover the mortgage money in 
question by the sale of the mortgaged pro- 
perty without any reservation of rights in 
favour of the defendants second party, be- 
ing the defendants Nos. 5 to 18, The plain- 
tiffs will get their costs here andin the 
lower Appellate Court from the defendants 
second party, including feesin this Court 
onthe higher scale The defendants will 
bear their own costs throughout. 
R. L, A ppeul allowed. 


LAHORE HIGH COURT. 
Sroonp CIVIL APPEAL No. 3034 or 1925. 
April 28, 1926. 

Present; —NlIr. Justice Campbell. 
MUHAMMAD ZAKĶRIA—-PLAINTIFF — 
APPELLANT 
VETSUS 
GHULAM ALI—Degrenpant—Resvonpent, 

Hvidence-—Contents of record of previous case —.\d- 
missibility in subsequent case. 

Contents of the record of a previous case are nat 
admussible in a subsequent suit unless they are either 
D oa orare admitted by the parties, [jo 138, 
co - 

Second appeal from a decree of the Dis» 
trict Judge, Mianwali, dated the 3rd August 
1925, affirming that of the Subordinate 
Judge, Third Class, Mianwali, dated the 
28th May 1925 

Mr, Sahib Ram Laul, for the Appellant. 

Mr Nanak Chand, for the Respondent. 

JUDGMENT.— Plaintiff sued for pos- 
session of a certain site alleging that he 
had been deprived of it by the defendant 
The Trial Court dis- 
missed the suitand appeal was made “to 
dhe District Judge The learned District 
Judge has written a long judgment® and 
has upheld the» dismissal upon various 
grounds, One of these relates to the pro- 
ceedings in a previous suit for partition 
between the plaintiff and his brothers, The 
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record of that suit corftains 
one dated the 15th January 1915 prepared 
by Muhammad Shah Patwari, the second 
prepared by one Prem Singh, as a local 
Commissioner appointed by the Court, and 
the third (dated the 6th April 1925) pre- 
pared by the present plaintiff Zakria him- 
self. The partition suit was finally decided 
by the award of an arbitrator, Lala Jhangi 
Ram. 

The learned District Judge's record 

shows that formal statements of the parties 
were recorded before him. First of all 
Zakria, the . present plaintiff, stated that 
the last plan inthe partition suit which 
was admitted to be correct and on which 
the decree was based was accepted by him. 
He then added that the partition suit was 
not decided on any plan, but by arbitration, 
and that he wished that the appeal should 
be decided on the plan which was put into 
Court last, even if this were the plan made 
by Prem Singh The defendant then made 
a statement agreeing that the plan last 
produced in the partition suit should be 
accepted as correct for the purpose of decid- 
ing the appeal. ‘he learned District Judge, 
however, says in his judgment that what 
the parties agreed before him was that he 
could “refer to the plan put in by 
parties on the file of the partition suit” 
and that the plaintiff has made a reserva- 
tion to the effect that he would not rely 
upon Prem Singh's plan but would rely on 
theeplan which was, put in last ofall. The 
plan put in last of all was the plan prepar- 
ed by the plaintiff Himself, and not Prem 
Singh's plan. 
. Thjs discrepancy between what the learn- 
ed District Judge says and what he record- 
ed as the parties’ statements is quite in- 
explicable, particularly as itis most im- 
probable that the defendant would have 
agreed to be bound absolutely by a plan 
made by his adversary and when the arbi- 
trator did not use this plan but used the 
plan of Prem Singh. The learned Judge 
has proceeded himself to treat Prem Singh's 
plan as a piece of evidence and, although 
he bolds on other grounds also that the 
plaintiff's suit must be dismissed, never- 
thefess it is contended that he has allowed 
Prem Singh's plan to influence him. 
am 046 prepared to hazard a guess from the 
contents of the judgment whut the learned 
Distfict Judge allowed to influence him and 
what he did not. l 

The case must go back to him fọr a deci- 
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ree plans, 
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sion of the appeal on the evidence, which 
is relevant and admissible and without 
reference’ to any of the contentp of the 
record of the previous suit unless they are 
duly proved in the present suit or admit- 
ted by the parties. The vernacular state- 
ments on the District Judge's record 
referred to above are not to be treated as 
admissions and are to be disregarded. The 
appeal is, therefore, accepted, the order of 
the lower Appellate Oourt is set aside and 
the dppeal is returned for decision. Oosts 
will follow the event, 


R. L. Appeal accepted. 


ALLAHABAD HIGH COURT. 
SEOOND OUrvIL APPHaL No. 1884 or 1924. 
March 12, 1426. 

Present:—Mr. Justice Sulaiman and 

Justice Sir P. C, Banerji, KT. ° 

GOPAL RAM AND OTHERS-—-PLAINTIFEFS— 

APPELLANTS 
VETSUS 
LACHMI MISIR AND OTHERS— 
DERENDANT3— K RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 10, 120 — 
Registration Act (XVI of 1908), $. 47—Pre-emption— 

ase—Limitation, commencement of. 

A suit to pre-empt a lease is governed by Art. 120 
and not by Art. 10 of Sch. I tothe Limitation Act, 
and limitation begins to run from the date of the 
execution of the lease-deed and not from the date of 
its registration. [p. 139, col. 1.] 

Under s. 47 of the Registration Act, although a 
document so long as it remains unregistered is not 
valid, yet as roon as it has been registered it takes 
effect from the date ofits execution. |tbid.] 


Second appeal against a decree of, the 
Additional Subordinate Judge, Ballia, dated 
the 22nd September 1924, 

Mr. A. P. Pandey, for the Appellants, 

Mr. Janki Prashad, for the Respondents. 


JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit for pre-emption 
in respect of a lease dated 9th October 
1917, which was presented for registration 
on the 2lst of December 1917, and was 


actually registered on the 22nd of December 


1917. The suit was brought on the 20th 
of December :923. Thus the suit was with- 
in six years of the date of registration, but 
beyond six years from the date of the execu- 
tion of the lease. Both the Courts below 
have held that the present suit is barred 
by limitation and have relied on a case of 
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this Court Bindeshri v. Somanath, Bhadry 
(1). Admittedly, the present suit is not 
governed by Art. 10 of the Limitation Act, 
inasmuch ùa the transfer in the present 
case is nota sale. It is conceded that it is 
governed by Art. 120 instead. The main ques- 
tion to consider, therefore, is whether the 
suit was brought within six years of the date 
when the right to sue accrued. No doubt, 
it is true in a sense that. before the actual 
registration, the plaintiff could not have 
maintained a suit for pre-emption. The 
learned Vakil for the plaintiff argues that 
his cause of action did not accrue till the 
registration actually took place. But there 
may be cases of transfers where there is no 
registered document at all, for example, 
compromise decrees. The plaintiffs right 
to pre-empt arises on account of a transfer 
by lease. His right to pre-empt accrued 
when the transfer in question took place. 
It cannot be doubted that although the 
lease was registered subsequently, in the 
eye of the law it took effect from the date 
of its execution. The transfer, therefore, 
took place on the 9th of October 1917. 
Unders 47 ofthe Indian Registration Act, 
although a document so long as it remains 
unregistered is not valid, yet as soon as it 
has been registered and that requirement 
has been complied with, it takes effect 
from the date of its execution. When the 
law has given to a transaction a retros- 
ective effect, 15 must have that effect. 
he case of Bindeshri v. Somanath Bhadry 
(1) is analogous. In that case a claim for 
recovery of zar-1-chaharum brought more 
than six years after the execution of the 
sale-deed, though within’six years from the 
date of its registration, was held tod be 
barred by limitatiqgn on the ground that 
the right to sue accrued to the plaintiff 
from the date of the sale and nòt from the 
date of the registration. We accordingly 
dismiss this appeal with costs including 
fees in this Courton the higher scale. 
Z. K. Appeal dismissed. 
(1) 35 Ind. Cas, 347; 14 A. L. J. 3392. 
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LAHORE HIGH COURT. 
MiscettaNfous Seconp Oivin AvPRab 
No. 2632-0r 1925, = 
eApril 27, 1926. 
Present: —Mr. Justice Martineau. 
FAQIR SINGH—Dgcres-Hotppr— 
APPELLANT e 
versus 
GANDA MAL AND ANOTHBR—JUDGMENT- 
Dsprors—RgsPoNn DENTS. 
Civil Procedure Code (Acé V of 1908), s. 145, scope 
uf—hefund of money deposited by surety. 


Section lis, C. P.O, deals only with the execution 


of a decree or order against a surety and does not 
apply to the question of a refund of money deposited 
by a surety. < 


Miscellaneous second appeal from an 
order of the District Judge, Lahore, dated 
the Idih July 1925, affirming that of the 
Subordinate Judge, Fourth Class, Lahore, 
dated the 10th February 1925. 

Lala Jagan Nath Aggarwal, for the Ap- 
pellant. l 

Mr D. S. Chand, for the Respondents. 

JUDGMENT. —Ganda Mal executed a 
security bond by which he undertook to 
produce the judgment debtor in Court, 
and also deposited Rs. 100. The decree- 
holder and judgment debtor afterwards 
compromised. Ganda Mal applied for the 
return of the Rs. 100 His application was 
rejected on the ground that it did not lie 
under,s. 144, C. P. O., but he applied again, 
and the Court, holding that the application 
was maintainable under s. 151, U. P. C. 
and that a mistake of law had been made, 
set aside its first order and re-opened the 
matter. An appeal by the decres-holder to 
the District Judge was `dismissed, and 
he has presented a sacond appeal to this 
Court. ° 

It is objected for the respondent that a 
second appeal does not lie, and this objection 
appears to be correct. Counsel for the appel- 
lant contends that the order of the first 
Court granting the second application of 
Ganda Mal wus one passed unders, 145 of 
the O. P. O, but that section deals only 
with the execution of a decree or order 
against a surety. whereas the questiqn in- 
volved here is thit of a refund of money 
deposited by & surety. Section 145 doeg 
not, in my opinion,apply. The order of ilye 
fiist Court was apparently passed, as it 
Purported to be passed, I hold thateRis 
appeal does not lie. There is also to 
ground for interfering in revision as no 
final order has yet been passed on Ganda 


. e Mall's application, but the question whether 


. 


> 


( 
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the money should be réfunded to him has 
yet to be dfsposed of. j 


I dismiss the appeal with cosis. 
R. L, Appeal dismissed, 


Sp 


. ALLAHABAD HIGH COURT. 
Seconp OivIL APPL No. 867 or 1923. 
March 22, 1926. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Boys. 

Musammat HABIB FATMA—P.LatnTirF— 
APPELLANT 
VETEUB 
Musammat ARJUMAND KHATON— 


DEFENDANT— RESPONDENT. 

Construction of document—Award—Provision dire- 
ing certain property to be divided in certain manner 
upon certain contingency—Dvwvision of property in 
accordance with some terms of award, validity of. 

An award declared that after the death ofa lady 
her property ought to go to her male children 
rovided the male children performed the customary 
pre which fall on brothers towards their sisters. 
It was further provided that in cass the male chil- 
dren failed in thew duties tha female children 
would have the right to obtain their usual shares 
according to the Muhammadan Law After the 
death of the lady the property was divided between 
the male and the female children according to their 
shares under the Muhammadan Law and each was 
recordéd as being in possession of his or her share. 
Saveral years afterwards the heir of a male child 
brought a suit to recover the property on the allega- 
tion that tha whole of it helonged to the male chu- 


ep: 
Held, that inasmuch as the award provided that 
in a certain contingency the children could take 
their shares in accordance with ths provisions of 
the Muhammadan Law, ths division which took 
place on the death of the lady was in accord with 
“the pfovisions of the award and could not be chal- 
lenged [p. 141, col. 2.] 
*Per Boys, J -—~ln construing a document the same 
meaning must be given to the same word through- 
out the document unless there are very good rea- 
sons justifyimg the attribution of different meanings. 
[p. 142, col. 1] 
Second appeal from a decree of the District 


Judge, Budaun, dated the 22nd of Feb- 


ruary 1923. 
Mr. Al. A. Aziz, for the Appellant. 
Mr. "Iqbal Ahmad, for the Respondent. 


JUDGMENT. 


Mukerji, J.—Two points have been’ 


raised in this appeal; one relates to the 


iatémpretation of a document and the other? 


to “a question of fact. .The question of 
fact je whether a certain oral gift did take 
place or not and the finding on the point, 
given by beth the Courts below, is that 


+ 
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there was no such’ gift. This is a finding 
of fast and the reasons given by the 
Courts below are satisfactory. We do not 
propose to go into the eviderc® even if 
we could. This point clearly fails. 


To appreciate the first point it will be 
necessary to state the facts in some detail, 
They are these:— 


One Tahar-ud-din had children by two 
wives, By one wife, who was dead in 1877, . 
there was a son Noor-nd-din and by the 
other wife Musammat Mashkur-un-nissa, 
he had two children,a son Mahbub Ahmad 
and a daughter Musammat Arjumand 
Khatun. Mahbub Ahmad’s daughter is 
the appellant before us and she was the 
plaintif in the first Court. Arjumand 
Khatun was the defendant in the Court 
of first instance and is the respondent in 
this Court. It appears that a dispute arose 
as to the dower debt of the two wives 
of Tahar ud-din. Noor-ud-din claimed 
the dower of his deceased mother and 
Mashkur-un-nissa claimed her own dower. 
A certain gentleman was chosen to arbi- 
trate and he made an award on the 238th of 
April 1377 and this is the document which 
we have to interpret. By this award the 
arbitrator divided the property in three 
classes. In class No. 1 he tet apart thcse 
properties which belonged to Noor-ud-din 
in his own right. We have nothing to 
do with these properties. Then he divided 
the properties which belonged to Tahar- 
ud-din alone into two equal shares and de- 
clared that one share should be taken by 
Noor-ud-din and the other by Musammat 
Mashkur-un-pissa. “He said that these two 
people, namely, Noor-ud-din and Mashkur- 
un-niesa were to be the owners of the two 
halves respectively. Then follows the list of 
properties and then come certain provisions 
which are to be interpreted. Mashkur-nn- 
nissa, it was declared, was to have no 
right to transfer the property given to her. 
Then it was said that the property given 
to her was to remain for the benefit of her 
children and she was to manage the property 
during their minority. Then comes sn- 
other provision, and it is this that out of 
the children of Alusammat Mashkur-un- 
nissa, the property ought to go to the male 
children, provided the male children per- 
formed the customary duties which fall on 
brothers towards their sisters. It was pro- 
vided thatin case the male children failed 
ig -their duties the female children would 
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have a right to obtain their usual shares ac- 
cording to the Muhammadan Law. 
Tahar-ud-din died many years ago and 


Mashkur-un-nissa died some time about 


1900 A. B. Mahbub Ahmad died in 19:1. 
Oo the death of Mahbub Ahmad, his 
daughter brought the suit, out of which 
this appeal has arisen, for a declaration 
that she was the owner of the entire pro- 
perty which once belonged to Mashkur-un- 
-nissa being the one-half of the property 
that once belonged to Tahar-ud-din. She 
tried to make out her case like this. Ac- 
cording to the award, the entire property, 
that had been set apart for Mashkur-un+ 
nissa, went to Mahbub Ahmed. Mahhub 
Ahmad was in possession of this entire 
property during his lifetime. Before his 
death he became a Shia and madea gift 
orally of the entire property to his own 
daughter, the plaintiff. The appellant's 
ease, therefore, was that Mahbub Ahmad 
being a Shia his entire property went to 
his daughter although under the Sunni 
Law only one-half share would go to her, 
the other half going to his sister, Arju- 
mand Khatun. The second string to the 
bow was that Mahbub Ahmad made an 
oral gift of the entire -property to her. 
This claim was opposed by Ajumand 
Khatun and she said that she got her 
legitimate ont-third shareon the death of 
her mother and that she was in possession 
of that property. She denied that her 
brother had become a Shia or that he had 
ever made a gift to his daughter. 

The Courts below have found that 
Mahbub Ahmad never became a Shia and, 
as already stated, have also found that 
there was no oral gtft in favour of the 
plaintiff. Now there remains the question 
of the interpretation of the award. It had 
to be admitted by Mr, Aziz, who has very 
ably argued the case on behalf of the ap- 
pellant that in the award, the same word 
‘malik’ has to be taken as having been 
used (according to his own interpretation) 
in different senses at different places. But 


assuming that Mr. Aziz’s interpretation of 


the award is correct it does not follow in 
the circumstances, that his client is entitled 
to any relief at all. According to Mr. 


Aziz's interpretation, Mahbub Ahmad would» 


become entitled to the entire property 


given to his mother by Tahar-ud-din ine daughter. 
lieu of her dower only in case he performed found by the Courts below. 
-all the duties that were “customary to he 


HABIB PATMA b. AtSMUND KARTUN. 


141 
4 


According to thé interpretation of Mr. Az, 
these duties would involve the marrying 
away of the sister, performing her gauna 
and other customary duties and so forth. 
We have already stated that Mashkur-un- 
nissa died #n 1900 Ib has been found 
that on the death of Mashkur-un-nissa. 
who, had been recorded as the sole owner 
of the property, the property was recorded 
in the names of her two children, Mahbub 
Ahmad rd and Arjumand Khatun trd. 
This would mean that Arjumand Khatun 
got her share. according to the Muham- 
madan Law and that Mahbub Ahmad, for 
the space of 20 or 21 years, never objected 
to Arjumand Khatun being recorded as 
being in possession of her legitimate share. 
We have to see what actually happened 
in the year 1900. At that date, both Mahbub 
Ahmad and Arjumand Khatun were majors 
presumably Arjumand Khatun had already 
been married. Whether the brother and 
sister would take their shares according 
to the Muhammadan Law or not depended 
on whether or not Mahbub Ahmad was, 
(accepting the interpretation of Mr. Aziz), 
prepared to shoulder the responsibilities 
and the duties imposed on him by the 
award. We find it to be the fact that, 
immediately on the death of Mashkur-un- 
nissa, the brother and sister divided the 
property. This division would be entirely 
in accordance with one aspect of the award 
and quite consistent with its terms. It is 
now too late in the day to say that, al- 
though Arjumand Khatun was recorded ag 
the owner of 4rd share in the property? it 
must be taken that she was recorded only 
for the purpose of consolation and that 
she never obtained any profits out of the 
property. We must remember that wndere 
the Muhammadan Law Arjumand Khatun 
was entitled, as of right, to thisshare anti 
the award would give her that right in 
certain circumstances. We have no evi- 
dence either way, as to whether the cir- 
cumstances, which would give Arjumand 
Khatun her legitimate share, did happen 
or not. Accepting, therefore, the inter- 
pretation given by Mr. Aziz, it does not 
follow that the appellant is entifled to 
succeed. 

Mahbub Ahmad’s share (being rd) 
would go, 4 to his sister and 4 to hig 
This is exactly what has been 


The result is that the appeal fails and it 


performed bya brother towards his sister.” is hereby dismissed with costs including 


142, 
Qounsel’s feesin this Court on the higher 
scale. 3 

Boys, J.—I agree. The facts are seb 
out in -ths judg nant of my learned bro- 
ther. Toe documint,’ the award, which 
we are asked tointerpret in shes plaintifs 
favour has been found by both the Courts 
to ba unsusseptibles of any clear inter- 
pretation bayond the single fact that it 
allotted half of the property of Tahar- 
ui-Din to each side of the family. We are 
nly concerned with the half allotted to 
the sidé of Mashkufr-un-njssa. Both the 
Courts have given valid reasons for hold- 
ing the document to be inoperative, beyond 
the extent to which 1 have stated, owing 
to ambiguity. I would add one further 
reason. It is clear that prima facie, at 
any rate, the same msaning must be given 
to the same word throughout the document 
unless there be some very good reason 
juatifying the attribution of different mean- 
ings. Now in this document the word 
‘mulik' ‘occurs no less than three times. 
In the firat place it is used as descriptive 
of the fights conferred on Masbkar-un- 
nissa. In the second place itis used to 
describe the rights conferred on all the 
children. Inthe third place itis used to 
describe the rights conferred only on the 
male children who are to provide proper- 
ly for the female children whose “ hisse 
sharaee,” are to reviveif the male children 
do not properly provide for them. ‘The 
plaintiff ‘urges that the word “malik” was 
used in reference to the rights of Mashkur- 
unmissa only at the point where the arbi- 
trator was considering the single question of 
the distribution of the property io the pro- 
portions of one half to one branch of the 
family and the other half to the others; 
and that he had not in mind, when using 
the phrase in connection with the rights 
of Mashkur-uno-nissa’s branch, any question 
relating to the rights of Mashkur-un-nissa 
and her children inter se. This isnot an 
- gnreasonable suggestion and might possibly 
furnish ground tor attributing a diiferent 
- meaning tothe word “malik” where jt is 
firet used from its meaning where it ig 


used s@bsequently. Butthis does not carry’ 


the plaintiff's case far enough. To make 
the document intelligible he must reconcile 
als} the use of the word “malik” in the 


gecqnd place where itis used to describe. lect a settled intention.” 


the rights of all the children with its use 
in the third place where itis used as de- 
geriptive of-the rights of the male children 
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only apart from the female children. These 
two uses can only be reconciled by holding 
that the use of the word as descriptive of 
the rights of the male children only is 
followed by the use of the wonds “ hissz 
sharaee”’ as descriptive of the slumbering 
rights of the female children and that the 
two phrases together really amount to con- 
ferring the rights of “malik” on all the 
‘children, In that sense the use of the 
word “ malik“ in the third place qualitied 
by the words “ hisse sharaee " as descrip- 
tive of the slumbering rights of the females 
might conceivably be equivalent to the use 
of the word “malik” in the second place 
a3 descriptive of the rights of all the chil- 
dren. But it would not helpthe plaintiff 
to give to this document interpretation 
that all the children became “malik,” nor, 
if it would help the plaintiff, could 1 hold 
myself justified in putting such a subtle 
construction on the words of the document. 
Before I can hold that the ordinary law 
governing the succession to this property 
has been superseded by the document I 
must ba able to find a clear intention 
manifested inthe document. In Ancaster 
v. Mayer (1), Lord ‘Thurlow, the then 
Lord Ghancellor, after holding that, while 
primarily in construing a Will personally 
was liable for debts, a testator could pro- 
vide otherwise, not necessamly by express 
words but at least by “a declaration plain,” 
continued. “If there be a declaration plain 
or manifestation, clear, so that it is appa. 
rent, upon the face of the Will, that there 
is such a plain intention, the rule then is, 
not to disappoint, but to carry such inten- 
tion into execution.” His Lordship then 
proceeded to hold that he could find no 
such “declaration plain’ in the sense in 
which those words were always to be used, 
and held that the ordinary rule of law 
must apply. Those words have been con- 
stantly relied upon in latter cases and the 
view go stated affirmed. In Brydges v. 
Phillip (2) Sir William Grant, Master of 
the Rolls, said “I rather canjecture, that 
the testator did intend, that the real estate 
he had set apart should be devoted tothe 
payment of-:his debts. I could not be cer- 
tain, that I might not be mistaken even in 
«privately supposing that: but there is no 
ground upon which ĮI can judicially cok 
1 find myself 


0 (1785) 1 Bro. O. O. 455; 1 Wh. & T.L. O. (7th Ed.) 
' (8) (1801) 6 Ves. Jur. 567; 31 E. R. 1399 
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in asimilar position in regard to this docu- 
ment that, while, there are some grounds 
for holding a particular view of what may 
have been the intention of the arbitrator 
I find “no ground upon which I can judi- 
cially edllect his settled intention” beyond 
the fact that he meant half of the property 
to goto one branch of the family and half 
to the other and that matter is not in dis- 
pute before, us. I see, therefore, no justi- 
fication for a departure being made from 
the ordinary rule of succession according 
to which it is properly admitted by Counsel 
for the plaintiff that his client would only 
be entitled to the 4rd: of half the property 
allotted to her branch of the family by the 
arbitrator which jrd she has obtained from 
the lower Courts. I would, therefore, agree 
in dismissing the appeal. 
Z, K. Appeal dismissed. 





OUDH CHIEF COURT. 
Seconp OivIL ArpgaL No. 251 or 1925. 
December 23, 1925. 
Present:—Mr. Justice Raza. 
HONOMAN SINGH -— PLAINTIFE-—- 

. APPELLANT 


Versus 
Sardarni UMRAO KUAR—DgrenpDant 
— RESPONDENT. 

Limitation Act (IX of 1908), Sch I, Art. 134~Mort- 
gage—Purchaser from mortgagee—CGood faith—Burden 
of proof—Ite lemption, suit for~ Limitation, 

Where a person believing that his vendor has an 
absolute interest in a certain property, of which he 1s 
in fact only the mortgagee, purchases the same for 
valuable consideration, a suit brought by the original 
mortgagor.or his heirs to redeem the property from 
such purchaser, if brought more than 12 years after 
the date of the sale, 18 barred by limitation under 
Art 134o0f Sch I tothe Limitation Act Mere con- 
structive notice of the mortgage without actual 
knowledge is. not sufficient to deprive the purchaser 
ofthe benefit of Art 13!, nor can mere failure to 
make enquiries as to the true state of the title of his 
vendor operate to his prejudice. [p 1£!,col.1] 

It is for the person who asserts that a transaction is 
something different from what on the face of it it 

urports to be, to substantiate his assertion It is not 
tor the purchaser who claims the benefit of Sch. I, 
Art. 134, Limitation Act, to prove affirmatively that he 
wag ignorant of the real state of his vendor's title. [1b2d.] 


Appeal against the judgment and decree 
of the Additional Suba) udge, Ras Bareli, 
dated the 10th February 1925, confirming 
that of the Munsif, Rae Bareli, dated the 
24th April 1924. . 

Mr. K..P. Misra, for the Appellant. 

Messrs. Ram Bhareselal and Raj Narain 
Shukla, for the Respondent. 

JUDGMENT.—This is an appeal from 
a decree of the Additional Subordinate 


* > 
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Judge, Rae Bareli, dated the 10th February 
1925, affirming a decree of the Munsif of 
Rue Bareli, dated the 24th Apri] 1924. 

This appeal arises out of a redemption 
sult. The only point for determination in 
this appealgs: 

Whether or not the suit is barred by 
Art. 134 of the Limitation Act. 

The facts of the case so far as it is nbces- 
Bary to state them forthe purpose of dis- 
posing of this appeal are as follows.— 

One Major Orr was a taluydar in the Rae 
Bareli District. Village Kinabli belonged 
to his estate. Fateh Singh and others held 
some sir lands in that village. Fateh Singh 
mortgaged the landin suit (9 bighas odd , 
with possession to Major Orr for Rs. 94 
bearing interest at one per cent per mensem, 
on the 9th January 1875. The mortgage 
was a mortgage by conditional sale, It was 
stipulated that the balance of the money 
which would not be satisfied by the usufruct 
of the property would be paid after 
four years and in case of default the pro- 
perty would be considered to have been 
sold. Major Orr sold the entire village to 
Sardarni Mahtab Kuer, predecessor of the 
defendant, for Rs. 74,030-11-0 by a deed 
dated the 18th February 1880. Fateh 
Singh had heritable and transferable right 
of property in the land in suit. The plaint- 
iff who is the heir of Fateh Singh brought 
the present suit to redeem the mortgage 
mentioned above on the 27th October 1923. 

The defendant denied the alleged mort- 


‘gage and pleaded limitation and adverse 


possession. The learned Munsif dismissed 
the suit holding that the suit was barred by 
Art. 134 of the Limitation Act. Tne 
plaintiff appealed. The learned Additional 
Subordinate Judge agreed with the findinge 
of the learned Munsif and dismissed the 
appeal on the 10th February 1925. The 
plaintiff has now come to this Court in 
second appeal. 

In my opinion there is no force in this ap- 


-peal. It appears that Fateh Singh and Bis- 


ram Singh, ancestors of the plaintiff, held 71 
bighas odd sir land. They transferred only 
16 bighas to Major Orr by different deeds, 
The mertgage in suit is one of thase*deads. 
Thus only 58 bighas 10 biswas 17 biswansis 
land was left in their possession. The 
sale-deed dated 13th February 1880 shows 


elearly thatthe said 58 bighas odd land 


only was exempted and that.no other “land 
belonging to Fateh Singh was excluded 
from sale, No mention of any mortgagee 
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ighta was made in the sale-deed. It is 
fee from the sale-deed that 16 bighas odd 
land of Fateh Singh m@ntioned above was 
not excluted from the sale” Major Orr 
sold the land without mentioning the fact 
of the mortgage or the rights gf the theke- 
dars. [tis not proved that Sardarani Mahatab 
Kuer or the defendant had ever any notice 
or knowledge of the mortgage. It was held 
in Mahabir Singh v. Rana Sheoraj Singh 
(1) that where a person believing that his 
vendor had an absolute interest in a 
certain property of which he was only the 
mortgagee, purchased the Same for valu- 
able consideration, the suit brought by the 
heirs of original mortgagor to redeem the 
property from such purchaser, if brought 
more than 12 years after the date of sale, 
was barred by limitation. In the case of 
Dal Singh v. Gur Prasad (2) which was 
a suit for redemption of a usufructuary 
mortgage in which a transferee from a mort- 
gagee was also made a party, it was found 
that the mortgagee had purported to trans- 
fer absolute ownership of the property. It 
was held. that the suit against the vendee 
was barred by Art. 134 of the Limitation 
Act and that it was not necessary to inquire 
into the yuestion of bona fides under that 
Article. In the case of Bijai Partab Singh 


y. Raghuraj Singh (3) it was held that mere. 


constructive notice without actual know- 
ledge is not sufficient to deprive the pur- 
chaser, of the benefit of Art. 134 of the 
Limitation Act and that the purchaser who 
bought what purported to be and what 
he believed to be full proprietary right, 
cannot be deprived of the benefit of Art. 134 
of the Limitation Act by failure to make 
inquiries as to the true state of the title. 
It is for the person who asserts that a trans- 
action was something different from what, 
on the face of it, it purports to be, to sub- 
stantiate that assertion. It is not for the 
defendant, who claims the benefit of the 
Article, to prove affirmatively that he was 
ignorant of the real state of the vendor's 
title. 

The lower Courts have found as a fact 
that Sardarni Mahtab Kuer had acted in 
good ¢aith in taking the transfer of the 
property from Major Orr for valuable con- 
sideration, That finding is conect and must. 
be accepted by this Court. The rulings 


(8 9 O. O. 373. e 
(3 2 Ind. Gas 280; 12 O 0. 84. 

(4) 67 Ind. Oas. 572; 250.0 115; 9 O. L.J. 173; 4 
UPL. R (0033, A. I. R. 1922 Oudh 7. 
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mentioned above fully support the defence. 
In my opinion the lower Courts were per- 
fectly right in dismissing the suit. 

I dismiss the appeal with costs and order 
the appellant to pay the costs of the re- 
spondent in this Court. The decteé of the 
lower Appellate Court is confirmed in all 
respects. 

Z. K. Appeal dismissed. 


M, aaaea 


CALCUTTA HIGH COURT. 

APPEAL FROM APPBLLATE DROortE No. 1836 

„OF 1923. pe 
December 14, 1925, a k 
Present:— Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Panton. 
Shaik OHID BUX AND oTaBbas—DEFBNDANTS 
—APPSLLANTS 
- versus l 
Sheikh DORSHU AND anoTHER—PLAINTIFFS 
— RESPONDENTS. 

Fraud-—Contract, rescission of—Contract, whether 
can be rescinded in part. 

Where a party seeks, on the ground of fraud, to 
cancel or set aside a contract, he must set aside*the 
contract as a whole and not only a part thereof. That 
is to say, n person who impeaches a contract must 
make up his mind to take ıt as ıt stands or to repudi- 
ate it in toto. Itis not open to him to take a middle 
course, to accept the contract in part and to reject the ` 
other part. . R : 

Appeal against a decree of the Subordi- 
nate Judge, Burdwan, dated the Ist of 
May 1923, modifying that of the Munsif, 
Third Court, Burdwan, dated the 16th of 
May 1922. 

Babu Benode Lal Mukherji, for the Ap- 
pellants. 

Babu Amulya Charan Sen, for the Re- 


spondents. 
JUDGMENT. 

Greaves, J.—This is an appeal by 
the defendants against a decision of the 
Subordinate Judge of Burdwan, modifying 
a decision of the Munsif of the Third Court 
ofthe same place. The defendant demised 
to the plaintiffs in this suit certain plots of 
land in consideration of a selami of Rs. 400 
and a payment of an annual rental of 
Rs. 6-40, The tands are described as ex- 
tending tod bighas of land as set out in 
the schedule, The schedule sets out four 
plots with certain boundaries. Plot No. 4 
is described as having an area of 1 bigha, 
The plaintifis contend that there is no 
such plot in existence and that it is merely 
a fictitious plot and they accordingly com- 
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menced this suit for partial caucellation 
of the lease on this ground. Both the 
Courts decreed the suit and in the result 
the lease was varied by reducing the amount 
of rent. ° 

Three points were urged before us on 
appeal, first, that the suit is not maintain- 
able; secondly, that on the contract only 5 
bighas were let out; thirdly, on the ground 
that the plaintiffs have been found in 
possession of more land than was leased 
out. It appeara that there was a previous 
litigation between the parties. The plaint- 
ifs in the present suit sought to get pos- 
session of certain land which, they allege re- 
presents plot No, 4. The defendants in the 
present suit resisted this and sued for 
declaration of their interest in and title to 
the land that was claimed as representing 
plot No. 4. It was found in that suit that 
the fraud which was alleged with regard to 
plot No. 4 was not proved. Accordingly, it 
is not open to the plaintiffs in this suit 
to allege any fraud on the part of the 
defendants with regard to the lease. But 
even if they could, in my opinion, the 
suit in this form could not lie. Itis a well- 
recognised principle of the law of contract 
that if you seek on the ground of fraud to 
cancel or set aside the contract you must 
set aside the contract as a whole and not a 
part thereof, that is to say, the person who 
impeaches the contract must make up his 
mind to take it as it stands or repudiate it 
in toto. Itis not open to the plaintiffs to 
‘take a middle course to accept a contract 
in part and to reject the other part and 
ppart from fraud which is not open to the 
plaintiffs in this case it is impossible, to rec- 
tify or alter acontract evén on the ground 
of mistake unless the mistake is a mutual 
one but that is not the casein the pro- 
ceedings before us. The result is that we 
think that the whole suit is misconceived 
and that no such suit can lie. 

In the result the appeal is allowed and the 
plaintiffs’ suit dismissed with costs in all 
Oourte. 

It is not necessary in the view we take on 
the first point to consider thesecond and the 
third points that ware urged by the appel- 


lants before us. p 
Panton, J.—I agree. 
Z K, Appeal allowed. 
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BOMBAY HIGH COURT. 
Frsst cae APPEAL No, 297 qp 1428. 
anuary 12, 1926. 
Present:—Sur Norman Macleod, KT., 

Chief Justéce, and Mr Justice Ooyajee. 
GULABKHAN IMAMKHAN— APPELLANT 

VETSUS 
AMIN MAHOMEDSHA FAKIR- * 
RESPONDENT. 

Succession Act (X of 1865), as 
Erecution by mark—-Proof of 
appointment of, . 

A Muhammadan testatrix directed in her Will tlat 
tle expenses in connection with her burial ceremonies 
should be defrayed from out of the proceeds of sile 
of her ornaments. She appointed certain persons s 
Panchas on her behalf and di:ected that after her 
deatn they should look after her immoveable pi»- 
perty, defray the expenses, collect the rents and oat 
of the net rents should defray proper expenses :n 
connevtion with the Masjid where the testatrix was 
living It was also stated tbat she had appointed 
the Panchas as full mukhtyars: 

Ifeid, that the Panchas had been appointed executors 
according to the tenor of the Will and were entitled to 
Probate of the Will fp. 146, col 1 | 

The Succession Act enables a testator to execute a 
Will either by signing it or by making hig mark ard 
the fact that a person who can sign his name makes 
a marx would not affect the validity of the Wul, 
although the evidence ‘with regard to the execution of 
the Will iu such a cass would haveto be scrutinizd 
with great care. [ibid | T 

First appeal from a decision of the 
Assistant Judge at Poona, in Miscellaneous 
Application No.&5 of 1922, 

Mr. K. N. Koyajee, for the Appellants. 

Mr G. N. Thakor, (with him Mr. A.G. 
Sathaye), for Respondent No. 1. 


J UDGMENT.—The petitioners prayetl 
for Probate of the Will of one Meriamhb, 
who died at Poona on May 16, 1922. The 
petition was opposed by hernephew, who 
contended thatthe Will was a forgery, and 
thatin any event the petitioners were not 
appointed executors under the Will. Tha 
Judge found that the Will was not a 
forgery, but dismissed the petition on the 
ground that the petitioners had not been 
appointed executors by the Will. 

We think that decision was wrong. 
The tes‘atrix in her Will stated that move- 
able and immoveable estate of about Rs. 880 
was with her and she was the owner thefeof. 
She then directed that her body should be 
buried and subsequent ceremonies perform- 
ed according to herreligion, and the expenses’ 
in connection therewith should be defrayed 
from out of the proceeds of sale of ieg 
ornaments. She appointed certain persons as 
Panchag on her behalf who after her death 
were to look after the immoveable property, 
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` defray the expenses, collect the rents, and 
out of the,net rent they weye to defray 
the proper expenses in connection with the 
Masjid where the testatrix was living. If 
any money out of the sale epreceeds in 
respect of the said ornaments remained 
after defraying the expenses ofher funeral, 
etc:, the Panchas were to spend the same 
for the purposes connected with the Afasjid 
according to the opinion of the majority. 
‘After directing that her nephew had no 
manner of right or°inherjtance over the 
immoveable and moveable property, the 
said testatrix said that after her death she 
had appointed the said Panchas as full 
mukhiyars. 

We think, in any event, that was a suffi- 
cient appointment of the petilioner as 
executors according to the tenor of the 
Will, and they were, therefore, entitled: to 
Probate. 

As to the question, whether the Will was 
executed by the testatrix, the Judge has 
dealt with that evidence. He believed the 
evidence of two attesting witnesses, It was 
contended that the testatrix could sign her 
name and could write, and the Judge said: 
“Had opponent No. I successfully establish- 
ed that Mariambi could write I should have 
come toa different conclusion. But only ore 
signature of her's is produced. The fact 
that it appears in a public register proves 
nothing. 1 have no doubt that the authori- 
ties would have permitted any one who 
came with her to sign the register. The 
ohly witness who saw her signing is a 
relation of opponent No.1. Had she been 
able to write, it is inconceivable that no 
further specimens of her writing should be 
forthcoming.” ° 

Now, the Indian Succession Act enables 

*atestatorto executea Will either by signing 
it or by making his mark, and the fact 
that a person who can sign his name makes 
a mark would not affect the validity of the 
Will. If a person who can sign his name 
makes his mark instead, then the evidence 
with regard to his execution of the Will by 
making his mark would necessarily have to 
be s@rutinised with great caie. The decision 
in this case would then depend upon whether 
the evidence of the two attesting witnesseg 
and the other witnesses who deposed that 
Mariambi put her thumb markon the Wij] 
sydtild be believed, and we are entitled to 
rely upon the decision of the Assistant 
Jude who believed the evidence in favour 
of the will, Once we come to the conclusion 
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that we ought to support that finding, it 
follows that the case for the opponent that 
the Will was a forgery can no longer have 
any force in it. ý 

We must, therefore, allow the appeal 
and direct Probate to issue of the 
Will of the deceased Mariambi to the 
petitioners. The appellants will get their 
costs of the appeal; costs in the lower 
Court to come out of the estate. Cross- 
objections dismissed with costs. 

Z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 
Civit Roce No. 798 or 1925. 
December 15, 1925. 
Present:—Mr. Justice Duval. 

DOST MAHAMUD MULLA AND OTHERS 
— PETITIONERS 
VETSUS 
MAJED ALI NASKER AND oragrs— 

Opposite PARTY. ; 

Bengal Tenancy Act (VIII of 1885), 8. 159—Civil 
Procedure Code (Act V of 1908), O. XXI, rr. 100, 101 
--Landlord and tenant---Occupancy holding, non-trans- 
ferable—Purchaser of portion of holding, position of — 
Decree ie arrears of rent—Sale of holding— Ejectment 
of purchaser—TLrestoratton to possession, application for, 
maintainability of. 

purchaser of a portion of a non-transferable 
occupancy holding whose purchase is not recognised 
by the landlord is in the position of a sub-tenant of ° 
the recorded tenant and has no better rights than the 
recorded tenant and if the holding is subsequently 
purchased by the landlord in execution of a decree 
for rent, the interest of the purchaser passes at the 
sale and heis hable te be ejected by the landlord. 
Therefore, on such eviction he cannot maintain an 
‘application under rr. 100 and 101 of O. XXI, O. P.C, 
for restoration to possession. [p. 147, col. 1.] 


Rule against an order of the Munsif, 
Third Court, Diamond Harbour, in Rent 
Suit No. 778 of 1920. 

Babu Hem Kumar Bose, for the Petition- 
ers. 


J UDGMENT.—The facts out of which 
this Rule arises are as follows, The peti- 
tioners are the Purchasers in a private sale 
of 5 bighas 9 cottas of land out of an area of 
7 bighas 14 eottas bearing a rental of 
Rs. 27-8-0 their purchase having never been 
recognised by the landlord though they 
appear to be paid part of the rent in the 
name of the recorded tenants, The opposite 
party brought a rent suit in 1920 against 
the recorded proprietors in the Court of 
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the Munsif at Diamond Harbour, obtained 
an er parte decree and in execution of that 
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In the above view, it must “follow that 


. O. XXI, rr. 100 and 101 can have no appli- 


decree purchased the whole holding at- cation jn this case. 


auction and took delivery of possession 
through Court. Thereupon the petitioners 
made ‘an application under O. XXIV, rr. 100 
and 101, O. P, C , claiming that they should 
be restored to possession. The learned 
Munsif, however, held that, asthe decree 
was a rent-decres, the application was not 
maintainable and against his order the 
present Rule has baen obtained. It appears 
further that before the Munsif it was 
argued that the rent-decree in question 
under which the property was sold was not 
a full rent decree under the Bengal Tenancy 
Act, but this point is not taken before me. 
At the hearing of this Rule the opposite 
party does not appear. Hence the Rule has 
been heard er parte. The only question, 
therefore, is whether O. XXI, rr. 100 and 
101 apply. No doubt, the present petition- 
ers were not the judgment-debtors in the 
rent suitand the rule runs as follows :— 
“Where any person other than the judg- 
ment-dektor is dispossessed of immoveable 
. property by the holder of a decree for the 
possession of such property or, where such 
property has besn sold in execution. of a 
decree, by the purchaser thereof, he may 
make an application to the Court complain- 
ing of such dispossession." 

It appears to me, that the learned Munsif 
is right. It is perfectly clear that the 
present petitioners not having obtained re- 
cognition of the landlord and having par- 
chased part of the holding ware io the 
position of sub-tenants. of the recorded 
tenants and in that position they cannot 
have any better rights than the recorded 
tenants and were liable on the purchase by 
the landlord of the whole holding to be 
ejected. . What passed under s. 159 of the 
Bengal Tenancy Act was the whole holding 
subject only to the protected interest, and 
it has been held that the interest in a non- 
transferable oscupancy holding nsed not be 
annulled as an incumbrance by the landlord 

urchaser in execution of a rent-decree 
Pazarali Mahaldanv. Paroa Mian(1).] See 
also Boroda Prasad Roy Choudari v. Poijuddi 
Halder (2) where it has been held that the 
transferee of a portion of a holding who has 
not baen recognised is hound by the rent- 
decree and his interest passes at the sale. 

(1) 48 Ind. Cas 300, 28 O. L. J. 268. 


(2) 83 Ind. Gas. 338i; 28 O. W. N. 815; 39 OL. J. 
428, A. I. R. 192% Qal, 1005. 


This Rule*is, therefore, discharged. 
Z. K. Rule discharged. 


ALLAHABAD HIGH COURT. 
SECOND CIYIL APPEAL No. 981 or 1923. 
April 8, 1926. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Ashworth. 

Lala RAJA RAM— PLAINTIFR— 
APPELLANT 


versus 
CHHADAMMI LAL AND ANOTHER— 


DEFENDANTS —RESPONDBNTS. 

Civil Procedure Code (Act V of 1908), s. 4? —Mort- 
gages, prior and subsequent—Suit on prior mortgage 
-—Puisne mortgagee smpleaded as party but subsequent- 
ly exempted, effect of-—Suit by puisne mortgagee to 
challenge validity of decree obtained by prior mort- 
gagee, whether maintarnable—Hxecution of decree— 
Parties to suit, who are. 

The itention of the Explanation tos. 47 of the 
C P.O, is that for the purpose of deciding questions 
arising between the parties to the suit in which the 
decras was passed or their representatives and relat- 
ing to the execution, discharge and satisfaction of the 
desras, a parson who has been exempted from thie 
claim must be deemed to ba as much a party to the 
suit as a person against whom the decree has becn 
passel In other words, any question relating to the 
eaxjcution, satisfaction or discharge of the deciee 
arising between persons who were parties to the suit, 
whether subsequently exempted or otherwise, must he 
decided inthe exscution proceedings arising out of 
ths decrea passsd in the sat. The question must, 
howaver, ralatato the execution of the decree and 
maat nat seek to challenge its validity, for no Céurt 
executing a decree can go behind it, and if a person 
saaks to challenge the validity of the decree, the 
only remady opsn to such a person is, if the matter has 
not already baen finally determined in the suit, to get 
it adjudicated upon in a separate suit, or in such other 
manner a3 may bs open to him according to law. Lp. 
143, cal. 2.] j 

Whberea puisne mortgagee is made a party to a 
suit brought by a prior mortgagee, but is subsequent- 
ly exempted from the suit, be is entitled to main- 
tain a suit challenging the validity of the decree 
obtained by the prior mortgagee in his - suit. [Pf 149, 
col 2 | ee 

Second appeal against a decree of the 
District Judge, Budaun, dated the 16tr 
of March 1923. š 

Messrs. T. N. Chadha, L. M. Roy and Ðr, 
K.N. Katju, for the Appellant. 

Messrs. P. L. Banerjiand Panna Lal, -for 
the Respondents. a 


JUDGMENT.—The question for con: 


* sideration in this appeal is whether the 
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the O.P. O° It appears that ertain pro- 
perty was mortgaged by Gokul Chand in 
favour of Chhadammi Lal, his cousin, on the 
20th of May 1909. Subsequently another 
mortgage was made by Gokul Chand in 
favourof Raju Ram, the present plaintiff- 
appellant, on the 6th of September 1911. 

On the 18th of August 1920 Chhadammi 
Jual filed a suit on his mortgage making 
Rajaram a party tothet suit. The defence 
of Rajaram was that the mortgage-deed had 
been paid up, but before that plea could 
be tried, the Counsel who appeared for 
Chhadammi Lal, stated that the mortgage 
bond held by Rajaram had been paid up, 
and that Rajaram should consequently be 
exempted from the claim. Rajaram, however, 
denied that the money due on his mortgage 
bond had at any time been paid, but the 
Oourt acting on the statement of the Coun- 
sel for Ohhadammi Lal exempted Rajaram 
from the claim without trying that issue or 
the issue which Rajaram had raised in the 
sult. A decree was eventually passed in 
favour of Chhadammi Lal for the sale of the 
mortgaged property, and it was mentioned 
in the decree that Rajaram had been ex- 
empted from the suit. 

The present suit was filed by Rajaram 


- for the recovery of the money due on his 


mortgage, and Chhadammi Lal was implead- 
ed as-one of the defendants. The allega- 
tion of Rajaram was that the mortgage bond 
held by Chhadammi Lal dated the 20th of 
May 1909 had really been paid up, and that 
the decree obtained by Chhadammi Lal on 


' foot of that mortgage against Gokul Chand 


and his sons was collusive and fraudulent. 
If appears that during the progress of 
she execution proceeding, arising out of 
the decree obtained by Chhadammi Lal 
against Gokul Chand and his sons, an 
objection was filed by Rajaram that no exe- 
cution should be alowed against the pro- 
perty affected by his mortgage, because the 
decree had exempted him from the claim. 
OChhadammi Lal opposed that objection, 
and asked for the notification of the mort- 
gage set up by Rajaram in the proclamation 
of sale. The Court before which the execu- 
tion proceeding was pending held- that it 
‘was not competent to go behind the decree 
which directeda sale of certain property, 
and that though complications were likely 
to-arise by reason of the subsequent mort- 
having been exempted from’ the 
claim, it had no option but to overrule the 
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‘claim of the plaintiff was barred by s. 47 of 
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objection, and at the same time to notify in 
the proclamation of sale that Rajaram was 
made a party to the suit and was subse- 
quently exempted from it. ° 

The contention here is that by reason of 
the proceedingsinthe previous suit insti- 
tuted by Chhadammi Lal, to which Rajaram 
was a party, 8. 47 ofthe O. P. C. barred the 
present claim. There was a further plea 
raised by Ohhadammi Lal that the mortgage 
bond in suit had been paid up, but the find- 
ing ofthe Trial Court on that point was 
that no such payment was established. 
Rajaram had in fact asserted that the mort- 
gage held by Chhadammi Lal had been 
paid up, and the Trial Court found on that 
point in his favour. Theclaim of Rajaram 
was accordingly decreed by it, but on ap- 
peal the lower Appellate Oourt without 
going into these matters dismissed the suit, 
pone that it was barred bys. 47 of the 
0. P. O: 

The Explanation appended to g. 47 of the 
Code provides that for the purpose of that 
section a plaintiff whose suit has been dis- 
missed shall be deeméd to be parties to the 
suit. The intention obviously is that for 
the purposes of deciding questions arising 
between the parties to the suit in which the 
decree. wag passed or their representatives 
and relating to thejexecutior, discharge and 
satisfaction of the decree, a person, who 
has been exempted from the claim will be 
deemed to be as much a party to the suit as 
a person against whom the decree has been 
passed. In other words any question relat- 
ing to the execution, satisfaction or dis- 
charge of the decree diising between per- 
sons, who were parties to the suit, whether 
exempted or otherwise; must be decided in 
the execution proceeding arising out of the 
decree passed in the suit,to which he waa 
such a party. The question must, however, 
relate to the execution of that decree and 
must not seek to challenge its validity, for 
no Court executing a decree can go behind 
it; and if a person seeks to challenge the 
validity of the decree, the only remedy 
open to such a person is, if the matter has 
not already been finally determined in the 
suit, to getit adjudicated bya separate 
suit, or in such” other manner as may be 
open to him according to law. 

The present plaintiff seeks by means of 
this suit to challenge the propriety of the 
decree which was passed in the case in 
favour of Chhadammi Lal against Gokul 


Chand and his sons. He was a party to the 
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suit. He had pleaded that the mortgage 
then in suit was no longer subsisting and 
had been already discharged. That plea 
was nof inquired into, and on the oral ap- 
plication of Ohhadammi Lal, the present 
plaintiff, was then exempted from the claim. 
Thaf matter, therefore, can now be deter- 
mined in the present suit. That decree 
cannot operate as res judicata against the 
present plaintiff, because the matter had 
not been decided, and no question relating 
to the validity or otherwise of that decree 
can be entertained at the instance of a party 
to the suit or decree in a proceeding 
taken by the decree-holder to enforce that 
decree. As pointed out in Vaddadi Sannam- 
ma v. Koduganti Radhabhayi (1), where a 
person has been properly impleaded as one 
of the defendants in a suit but the suit is 
dismissed against him on account of the 
election by the plaintiff to abandon his 
case so far as it affects that defendant, 
such @ person is adefendant against whom 
the suit has been dismissed for the purpose 
of the determination of any question relat- 
yag to the execution, satisfaction or discharge 
of that decres, The question now raised 
ig however not a question relating to the 
execution, satisfaction or discharge of the 
decree. It isa question which goes to the 
root of the decree itself and challenges its 
validity, and that question cannot be de- 
termined except by aseparate suit. 

The lower Appellate Court has referred 
to the decision in Data Din v. Nanku (2) 
but that wasa case in which a suit was 
brought againsta Hindu father and his 
son for the recovery of money due on a 
mortgage and for some reason or another 
& simple money-decree was passed against 
the father alone, and theson was exempted. 
Au attempt was subsequently made to 
attach and sell the share of the son in the 
joint family property, and it was held by 
this Court that the liability of the share of 
the son for the payment of that decree on 
the ground of his pious obligation could be 
inquired into unders. 47 of the O. P. O. 
The position of a son, who is undera pious 
obligation to pay the debts due by hig 
father, however, stands on a widely differ? 


ent footing from that of a subsequent « 


mortgagee, who has to be impleaded to give 


him an opportunity to redeem, and who is e 


competent to raise any objection to a dec- 


(1) 43 Ind Cas, 935; 41 M. 418: 22M. L.T. 532 34 
M. L. J. 17; (1918) M. W. N., 23: 7 L. W. 2934 i 
(2) 47 Ind, ORs, 864; 16 A. L. J. 752, 
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ree being passed against the property, of 
which he is the subsequens mortgigece. 
There isno obligation on him to pay the 
prior mortgage, if he questions its validity 
or denies *that it is subsisting; and that 
matter must be determined sitber in te 
suit brought by the prior mortgagee lor 
the enforcement of the mortgage, if le is 
made a party to it, or ina separate suitil he 
has been exempted from the claim leiving 
the matter undetermined. A reference has 
also been madeto the decision in Purl! u 
Dayal v. Anandi Din (3) but there too the 
decree was a personal decree, in execution 
of which some property was attached, 
which was held under a usufructuary ino:t-" 
gage, and the question was rightly hell to 
be one relating to the execution, dischar.re 
or satisfaction of the decree. That is not 
the case here. Section 47, therefore, hes no 
application. The other points raise! in 
the appeal have not been determined ly 
the lower Appellate Oourt. 

The appeal is, therefore, allowed, and the 
caseis remanded to the lower Appellate 
Court with a direction to re-admit the ap- 
peal under its original number and to dis- 
pose of it after determining the other 
points raised therein in the manner pro- 
vided by law. ‘The costs here and hitl-erto 
shall abide the result including fee: in 
this Court on the higher scale. 

Z.K. Appeal allowed, 

(3) 51 Ind. Cas 184; 17 A.L. J. 832, LU P L R 
(A) 99. 
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SIND JUDICIAL COMMIS- ° 
SIONER’S COURT. 

Orvin Revision APPLIOATION No. 4 op 1024, 
August 28, 1925. 
Present:—Mr. Kennedy, J. C., 
and Mr. Rupchand Bilaram, A. J.C 
Fru or MANJIMAL-PHAGHUA MAL. 
— APPLICANTS 
VETSUS 
Firw or KHUBCHAND-PAHLU YAL 
— OPPONENTS. 

Civil Procedure Code (Act V of 1905), 0. NAA. 3 
(b)—Summons to be served on manager or man: t y 
partner of firm at place of business of firm- Sc" | 
affected at his house, whether proper. 

Where a summons is issued under O. XXX. 9%) è 
O. P. C., for service on the manager or the mang z 
partner of a firm at the place where the firin e.a > 
on business and the name of the person to be si ssc | 
is not specified in the summons, the bailiff devint s 
from his mandate, if he attempts to ascertain foi 'um- 
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sel? who the managing partner is and attempts to serve 
the summona on such person py affixing it to his re- 
sidence, any u is not a proper gervics under 
O. XXX, r. 3 ( 

Application to revise the judgment and 
decree of the Judge of the Small Causes 
Court, Karachi. 

. Mr. Ghanshamdas Ladhumal, for the Ap- 
plicants. 

Mr. M. Hassonmal M. Gurbaxani, for the 
Opponents. 


JUDGMENT .—In this case asummons 
was issued by the Court of Small Causes, 
Karachi, to be served on the Firm of Manji- 
mal Phagunmal by their manager or 
managing partner whoever. he may be 
residing at Sukkur. The bailiff of the 
Sukkur Court, however, instead of attempt- 
ing to serve the summons on the manager 
or the managing partner in charge of the 
business of the firm, ascertained by private 
enquiries that Phagunmal Manjimal was 
the managing partner of this firm aad 
attempted to serve thesummens on Phagun- 
mal perronally at his residential house. 
Being informed, however, that Phaganmal 
was hiding, he affixed the summons on the 
door of his residence. The learned Judge 
of the Small Cause Court held this service 
good as against the defendant firm and pass- 
ed an ex parte decree. Phigunmal] thereafter 
appeared and applied for setting aside the 
ex parte decree on the ground inter alia 
that he had not bean served with the 
summons and that the endorsement of the 
baWiif was not correct. The learned Judge 
of the Small Cause Court has rejected the 
application and now Phagunmal as repre- 
senting the Firm of Manjimal Phagunmal 


w 


„has come to us in revision. 


Ithas been pointed out to us that the 
bailiff had stated in his affidavit of service 
that be did not know the house of the 
defendants and that no affidavit was filed 
in the lower Court to show who pointed out 
that house tohim, Itis not necessary for 
us to goeither into the question whether 
the endorsement of the bailiff as to the 
enquiry made by him is correct or not, or 
imto tae further question of the house to 
which he affixed the summons was the 
opponents. We preferto proceed on the 
broader ground that the mandate to thee 
bailiff wus to serve the summons under 
O.°® XX, r. 3 cl. (b), C. P. O, on the manages 
orthe managing partner of the firm at the 

laca where the firm was carrying on 

usitiess, The name of the person to be 
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served was not specified in the sum 
mons. It was no duty of the bailiff to 
deviate from this mandate and attempt to 
ascertain for himself who the managing 
partner was or to attempt to serve the 
summons on such managing partner by 
affixing it, to his residence. The service 
effected by him was not & proper service 
under O. XXX, C, P. 0. 

Under the circumstances, we allow this 
application and remand the case to the 
lower Oourt for disposal according to law. 

The applicants have already given securi- 
ty for the decretal amount and this secu- 
rity is to continue till the disposal of the 
sult. 

Costs to be costs in the cause. 

Z. K. Application allowed. 


sendin 


ALLAHABAD HIGH COURT. 
First Civin Appgat No, 431 or 1922. 
March 16, 1926. 
Present:—Mr. Justice Mukerji and 

Mr. Justice Bova. 
Taz COLLECTOR or BAREILLY— 
OPPOSITE PaRTY— APPELLANT 


versus 
Nawab SOLTAN AHMAD KHAN— 
OBJECTOR— RESPONDENT. 

Land Acquisition Act (I of 1894), s 23 (2)—Com- 
in for compulsory acquisition—Value of land— 

alue of trees and wells. 

In awarding 15 cent. compensation for com- 
pu ary acquisition the market value ot the trees and 
the wells in the land should be added to that of the 
land | 


Krishna Bai v Secretary of State for India, 57 Ind. 
Cas 520, 18 A. L. J. 695; 42 A 555 and Sub-Collector 
of Godavari v Seragam Subbaroyadu, 30 M. 151, 16 M. 
L. J. 551, referred to. 

First appeal from a decree of the District 
Judge, Bareilly, dated the 2!th June 1922, 

Mr. G. W. Dillon, for the Appellant. 

Messrs. Mukhtar Ahmad and M. A. Aziz, 
for the Respondent. 


JUDGMENT, 

Mukerji, J.—This is an appeal by the 
Collector of Bareilly in a land acquisition 
case. The land acquired was a perpetual 
revenue free land, and one of the questions 
raised was at how many years’ purchase 
the value should be assessed. The profits 
found were Rs. 42 a year and the learned 
District Judge allowed forty years’ pur- 
chase, ° 

The first ground of appeal is that this 
is too much. We are of opinion that it is nct 


+ 
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an l we are fortified in our view by the 
judgment of this Court delivered by another 
TTR in the connected Appeal No, 430 of 

The nexf pointargued is that the 15 per 
cent awarded by the learned District Judge 
should not have been awarded on the value 
of trees, It is argued that under s. 23, sub- 
8. 2 of the Land Acquisition Act the 15 
per cent. is to be awarded on the market 
value of the land, But under the definition 
of the land as given in the Act itself the 
land would include trees standing thereon. 
We, therefore, do not see why the value of 
the trees should be excluded in calculating 
the 15 per cent allowed by the Statute. This 
view of ours is supported by Krishna Bai v. 
Secretary of State for India (1) and Sub-Col- 
lector of Godavari v. Seragam Subbaroyadu 
(2) We may point out that what is awarded 
under cl. 2 of sub-s. 2 of s. 23 is not the value 
of trees but compensation for the taking 
away of trees. This means that in addition 
to the present market value of the land and 
trees to be awarded by the Collector, he has 
to award something for the potential value 
of the trees taken away. It is on this 
potential value that the 15 per cent. is not 
to be allowed. We have not got before us 
any figure which shows that anything has 
been awarded fog the potential value of the 
trees. We understand that the figure that 
is awarded for the trees is the present 
market value of them. 

Thenext point urged is that the 15 per 
cent compensation for compulsory acquisi- 
tion should nothave been awarded for the 
wells. We take it that the wells go with 
the land and, therefore, the value of the wells 
should be added tothe value of the land, as 
apart from the wells. In this view the 15 
per cent should be allowed for wells as 
well. The Judge was, therefore, right in 
calculating the 15 per cent. on the entire 
value of the three figures shown at page 6 
of the printed record. 

Boys, J.—It appears to me that the 
unfounded contentions raised here for the 
Orovn that the learned District Judge had 
allowed 15 per cent. twice over on the well 
and should not have allowed it atall on the 
trees have only been rendered possible by 
the way in which the account has been 
stated in the order of the learned District 
Judge. 


+ 


(1) 57 Ind. Oas. 520; 18 A. L 
(2) 30 M. 151: 16 M. L. J. 53 


— 


J.695, 42 A. 555, 
l, 


NANAK OAAÑD-KALU AIAL », GUJAR MAL-KUNDAN LAL. 
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“Land” as defined in s. 3 (a) of the Laid 
Acquisition Act includes wells and treeee'-. 
and if one total market value is shown ior 
it as provided for by s. 23, firat,2.e “markt 
value of land@under s. 23, first, Act I 1924 , 
with separate items going to make the tot il 
1.e. “land under s. 20, Oircular 1-A-V{Ti- 
“wells under s. 24 ditto” “trees under s “S 
ditto”; ete., no confusion can arise and mu -h 
of the time of this Court would have ben 
saved, for it would have been impoasille 1) 
raise the contentions with which we ha. - 
had to deal. 

“Damage” if any for taking trees und r 
s. 23, second, would, similarly appear as on 
item altogether independent of the mark : 
value of the land and of the “value” of toe 
trees as part of the market value of the lan |. 

By the Court.—The result is that t's 
appeal fails and is hereby dismissed wi h 
costs which will include Counsel’s fees a 
this Oourt on the higher scale. 

R. L. Appeal dismissel, 





LAHORE HIGH COURT. 
OIVIL Revision Parrtion No. 714 or 1925, 
May 8, 1926. 

Present:—Mr. Justice Jai’ Lal. 

Tug Piru NANAK OHAND-EKALU MAL 
TarnoucH MALU MAL —PLAINTIFEFS — 
PRTITIONERS 
Versus 
Tag Firem GUJAR MAL-KUNDAN LAL 
AND OTHERS —— D) EFEN DANT3——REIPIƏNDRSNTS. 9 
Civil Procedure Code (Act V of 1909,8 73- hiar 

distribution, conditton precedent for 
It is 9, condition precedent for rateable distrihuti n 
of assets realized that the application for ese uti . 


should be made to the Oourt where assets ur: bhel) 
[p. 152, col 1] 


Petition for revision of a decree of tlee 


Senior Subordinate Judge, Ambala, date | 
the 18th August 1925, affirming that of th: 
Subordinate Judge, Third Olass, Ambal, 
dated the 26th May 1925. 

Mr. Jagan Nath Aggarwala, for the Pet:- 
tioners. 

Lala Badri Das, R B., for the Respon - 
ents. ki 


JUDGMENT.—This isa petition fer 
revision of an order passed by the Sen v 
Subordinate Judge, First Class of Amba: 4 
on the 18th August 1945. The responden! 
before me had three money-decrees agafnot 
a jadgment-debtor. He applied for exey:. 
tion of two of the decrees in the Couttor 


the Subordinate Judge, Third Class, A uhal. 
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e 
He algo applied for th 3 execution of the 
hird decreg in the Court of the Subordinate 
udge, Fourth Class, Jagadhri, It appears 
hat the same property was attached in 
ll the three decrees. The patitioner also 
had a decree against the judment debtor, 
which he executed in the Court of the Sub- 
ordinate Judge, Fourth Olass, Jagadhri and 
attached thesame property. Thesale proceeds 
were received by the Subordinate Judge, 
Jagadhri, on the 6th August 1925. On the 
2nd of August the resbondent applied to the 
Subordinate Judge of Ambala under a. 63 of 
the O. P. O. praying that the sale-proceeds of 
the property attached be received or realized 
by such Court, that is, the Court of the Sub- 
ordinate Judge, Ambala, or that in the alter- 
native the two applications for execution 
pending in his Court be sent tothe Subordi- 
nate Judge of Jagadhri for a rateable share 
out of the sale proceeds being given to him. 
On the 6th Augustthe Subordinate Judge 
of Ambala passed an order that the appli- 
cations for execution be transferred to the 
Court of the Subordinate Judge, Jagadhri, 
for grant ofa rateable share to the respond- 
ent in respect of the decrees so transferred. 
In the meanwhile the respondents had 
applied to the Subordinate Judge of Jaga- 
dhri on the 4th August that two of his 
applications for execution were pending in 
the Court of the Subordinate Judge, Ambala, 
and that he may be given rateable share 


in respect of those decrees. The Subordi- 


nate Judge of Jagadhri distributed the 
gssets held by him among all the decree- 
holders including the respondent in respect 
of the decrees which were being executed 
in Ambala. 

The present suit was instituted by the 
petitioner for arefund by the respondent of 
the amount received by him in respect of 
the two Ambala decrees. The suit has been 
dismissed by both the Courts below. 

] am not prepared to agree with the 
| reasoning of the Senior Subordinate Judge, 

who dismissed the petitioner's appeal that 

therespondent was entitled to a rateable 
share “as he applied for execution to the 
proper Court before the receipt of assets” 
ass 73 lays down as a condition prece- 
dent for rateable distribution of the assets 
“realized that the application for execution 
gbould be made to the Court where assets 

fe held. Jn this case the assets were held 
by the Subordinate Judge of Jagadhri, an 
Application for execution to the Subordinate 
J udge, Ambala, did not, therefore, entitle 
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RAM GOPAL.” (95 I. O. 1926] 
the respondent to claim arateable distribu- 
tion in respect of the assets realized by the 
sale of the property attached by the Sub- 
ordinate Judge of Jagudhri, 8. ,63 of the 
©. P. 0O., however, provides that if pro- 
perly is attached in execution of decrees by 
two different Courts, then the Court which 
shall realize and distribute the assets shall 
be the superior of the two Courts. The 
respondent pointed this out to both the 
Courts at Ambala and Jagadhri but both 
failed to take action under s. 63. If the 
prayer of the respondent had been grant- 
ed, and it should have been granted then 
there is no doubt that the assets would 
have been distributed by the Ambala 
Court and in the manner in which they were 
distributed by the Court at Jagadhri. 
Under these circumstances though, in my 
opinion, the order of the Subordinate Judge 
of Jagadhri giving arateable share to the 
respondent was technically incorrect, I 
decline toset aside that orderin exercise of 
my revisional jurisdiction. 1 dismiss this 


petition, but leave the parties to bear their 
own costs. 


R. L. Petition dismissed. 


ALLAHABAD HIGH COURT. 
First AppgaL No. 373 or 1927, 
February 17, 1926. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

L. MEWARAM-——DHRENDANT 
—APPELLANT 
VETEUS 
Seth RAM GOPAL— PLAINTIFE AND 
Lala HOTI LAL AND otag.s—Darenvants’ 
—RersPpoNventa, 

Companies Act (VII of 1918), 8 4—‘Person,” mean- 
an 0 

A PEN entering into a partnership in his Hepes 
ssntative capacity on behalf of his joint Hindu family 


or of his firm, counts as one person for the purposes 
ofs 4of the Companies Act 


First Appeaf from a decree of the Sub- 
ordinate Judga, Moradabad, dated the 10th 
August 1922. 

Mr. B. E. O'Conor, Dr. S. N. Sen and 
Mr. K. Varma, for the Appellant 

Dr. Sir Tej Bahadur Supru, Dr. K.N. 
Katju, Mes-18. Ram Nama Prasad and 
Shambhu Nath Chaube, for the Respond- 
ents, 


[95 I.C. 1926] 


JUDGMENT. 

Sulaiman, J.—First Appeals Nos. 373 
and 374 of 1922 are connected and the 
same substantial questions of law arise in 
these appeals. These appeals arise out of two 
Separate suits brought for dissolution of 
partnership. The substantial pleas raised 
on behalf of the defendant-appellant Rai 
Bahadur Lala Mewa Ram were (1) that 
the partnership in question consisted of 
more than 20 members and was, therefore, 
illegal within the meaning of s. 4 of the 
Indian Companies‘ Act (Act VII of 1913) 
and (2) that the partnership being an illegal 
association no suit for the dissolution of 
partnership was maintainable in a Court of 
law. The learned Subordinate Judge has 
held that, as a matter of fact, the number of 
partners in either of these associations did 
not exceed 20 and, therefore, the association 
was not illegal. In these appeals it isun- 
necessary for us to express any opinion as 
to the right inter se of the members of any 
illegal association because we are satisfied 
that in neither of these cases the number 
of partners exceeded 20. 


Admittedly the number of persons who 
executed the two deeds of partnership is 
only 10 and 12 respectively. The only way 
in which the defendant can urge that the 
number exceéds 20 is by saying that many 
of these executants are members of joint 
Hindu families consisting of a large num- 
ber. of other members and if all other 
members of this family were to be counted 
the total number exceeded 20 We are of 
Opinion that this is not the right method 
of calculating the number in order to ascer- 
tain whether the asso¢iation consists of 20 
or more members, If each of the execut- 
ants entered into this partnership in his 
own individual capacity he admittedly 
counts as one. On the other hand, if he 
entered into the partnership in his repre- 
sentative capacity on behalf of his family, 
then his joint family must be considered 
to be a unit and must be deemed to ba 
one person within s. 4 of the Indian Com- 
panies Act This views in accord with 
the pronouncement of a Division Bench of 
this Court in Motiram v. Muhammad Abdul 
Jalil (1). We, therefore, think that the views 
taken by the learned Subordinate Judge 


that the partnership in question were note 


illegal associations was correct. There is, 


(1) 78-Ind. Cas. 411; 22 A. L. J. 487; A I. R, 1924 
All, 414; 46 A, 509, L. R. 5 A, 235 Civ, 
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therefore, no force in these appeals. 

Mukerji, J.—1 entirely agree. I have 
just one word to add and that is as to the 
interpretation of s. 4 of the Indian Com- 
panies Actes (Act VIL of 19183). 

Where a person lends his name to a part- 
nership contract he isa ‘person’ constitut- 
ing the total number of partners. Behind 
his back there may be a joint Hindu family 
or he may þe representing a firm consist- 
ing of himself and several other members. 
In either case, so faras the other partners 
are affected, the party joining in the con- 
tract is the only person with whom they are 
concerned. The share owned by the indi- 
vidual member may have to be, in the case 
of a partition in the family or dissolution 
of partnership divided among certain par- 
ties. But that fact cannot affect the other 
members in the partnership in question. 
In this view the party joining constitutes 
only one person and not more than one 
person. 

By the Court.—These appeals are dis- 
missed with costs includingtin this Court- 
fees on the higher scale. 


F. Q. Appeals dismissed. 
N. H. 


LAHORE HIGH COURT. 
LETTERS PATENT APPRAL No. 6 oF 1920. 
» March 8, 1920. 
Present:—Mr. Justice LeRossignol 
and Mr. Justice Broadway. o 
DEWAN CHAND AND ANOTHER— 
VENDEBS—DEFENDANrS—ÅPPELLANTS 
vergsus 
BASANT RAI—Puaintirr, JAMNA DAS 
AND ANOTHE?——D&SFENDANTS—IRESPONDENTS. 
Punjab Pre-emption Act (I of 1913), 8 5—Shop, 
what ts—Appeal, second—Property, whether shop— 
Question of law, 
The question whether a property of which pre- 
emption is claimed, is a shop, 1s one of law, that 1s, 
the facts found by the Court below are un-challenge- 


able, but the inference to be drawn from those facts 


is one of law. 
Semble. -A shop is a place where commoditigs are 
e 


bought and snld 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Abdul Raoof, dated 
the 2nd December 1919, 
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Mr. Manohar Lal, for the Appellants. 

Pandit Sheo Narain® Ri B, for the 
Plaintiff. ° : 

JUDGMENT.—The sole ground on 
which this appeal was admitteg was that 
the question whether a property, of which 
pre-emption is claimed, is a shop, is one 
of lanv, i. e., the facts found by Court below 
are unchallengeable, but the inference to be 
drawn from those factsisoneoflaw. The 
learned Judge in Ohambers held that it 
was purely a question of fact. 

Now in this case, it is clear that the 
plaintiff when mortgagee of this property, 
described itas consisting tnter alia of shope. 
Undoubtedly the buildings in dispute were 
suited for use as shops, hut they were also 
suited for use a3 residential buildings, and 
in tha presence of two lease-deeds which 
shew that the buildings were leased as 
residences, and in the absence of any clear 
evidence that they were ever actually used 
asshops, i. e, places where commodities 
aré bought and sold, we consider that the 


inference drawn from the facts by tha’ 


learned District Judge was correct. 
We dismiss the appeal with costs. 


Z K. Appeal dismissed. 


* MADRAS HIGH COURT. 
ORIGINAL SIDE ArPBAL No. 42 oF 1923. 
April 21, 1925 

Present :—Justice Sir Kumaraswami 
e Sastri, Kr., and Mr. Justice Krishnan. 
K. V. PERLYAMANNA MARAKKAYAR 
AND SONS—Derenpants No. 2 


— APPELLANTS 

VETsUs 

BANIANS AND CO.—PLAINTIFFS — 
RESPONDENTS, 


Contract Act (IX of 1872), ss. 126, 140, 141, 145—In- 
demnity and suretyship, difference between-——Dubash, 
right of, to sue—Dealers for damages—Privity of con- 


tract-—Del credere agent, who ts 


The Contract Act draws a distinction between con- 
contracts of suretyship; 
contracts of suretyship, unlike contracts of indemnity, 
fire the concurrence of three persons, naniely, the 
1 debtor, the oreditor, and the surety, the 


tracts of mdemnity and 


reqů 
principa 


$ 
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loss caused by the conduct of a third person and 
which does not require the consent of or the privity 
of the third person, there is no direct right of action 
on the original contract in the person who indemnifies 
against the person whose conduct has caused loss, |p. 
159, col 2 | ° 

There is nothing inthe Oontract Act which makes 
it necessary for the Courts in India to depart from the 
well-known rule of Inglish Law that no action can be 
brought on a contract except by the parties or privies 
to it, and in cases of a mere indemnity, no action can 
be maintained except in the name of the party to the 
Original contract or on an assignment from him. [p. 
160, col. 2.) 

Sections 140,141 and 145 of the Contract Act refer 
not to contracts of indemnity but to contracts of - 
suretyship which have been defined ins. 126 of the 
Act. [thid] 

Soha fol considered.]. 

er Kumaraswami Sastri, J.—A del credere agent 
is one, who, in consideration of extra remuneration, 
called a del credtre commission undertakes that the 
persons with whom he enters into contracts on the 
principals’ behalf will be in a position to perform 
their dutias. It 19 necessary that before a person can 
claim to be a del credere agent he must have brought 
about the contract in question. ([p. 161, cols. 1 & 2 | 

A Dubash who merely gets a commission does not 
become a del credere agent in respect of contracts 
entered into without his intervention. [p. 161, col. 2.] 


Per Krishnan, J.—Where A enters intoa contract 
with B, and C, without any connection with B, under- 
takes to indemnify A agaist any loss on that contract ~ 
for a consideration moving from A, and loss occurs by 
B breaking the contract and C is obliged to make 
good that Toss under his agreement with A, C cannot 
sue B for such damages in his own name. [p. 166, 
col. 2.] 

Appeal from a judgment and decree 
of Mr. Justice Coutts Trotter, dated the 
v6th January 1923, and passed in the 
exercise of the Ordinary Original Oivil 
Jurisdiction of the High Court in O. 8. No. 
467 of 1921. 

Messrs. Nugent Grant and M. P. Sundara- 
raja lyer, for the Appellants. 

The Advocate-Gentral, Messrs. G. Krish- 
naswamt Iyer and K. Subramaniyam, for 
the Respondents. 


JUDGMENT. 

Kumaraswami Sastri, J.—This 
appeal arises out of a suit filed by the 
respondents who were the Dubashes of the 
lst defendant company for the recovery of 
Rs 73,117-5-7 from the lst defendant or 
in the alternative to direct the 2nd defend- 
ant to pay either the plaintiffs or the ist 
defendant the amount due by them. 

The case for the plaintiffs is that by a 
Dubash agreement dated the 2lst of Nov- 


surotY gindertaking his obligation at the request, ex-e vember 1912 entered into between them and 


press or implied, of the principal debtor. [p. 158, 


coL 2 


So Yar asa contract of indemnity is concerned, by 
which a person agrees to indemnify another against 


the lst defendant, they were appointed 
Banians or Dubashes of the Ist defendant to 
push certain -branches of the business of 
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the Ist defendant, that the said agreement 
ènter alia provided that the plaintiffs were 
to guarantee the due completion of all con- 
tracts entered into by merchants with the 
lst defendant and covered by the agree- 
ment in consideration of the plaintiffs re- 
ceiving certain rates of commission, that 
the plaintiffs deposited a sum of Rs, 3,00,000 
for tha due performance by them of the 
terms of theiragreement with the Ist de- 
fendant, that a sum of Rs 1,235,000 is now 
in the hands of the lst defendant, that dur- 
ing the subsistance of the said agreement 
the 2nd defendant entered into a contract 
in writing withthe Ist defendant on the 
13th of February 1920 by which the 2nd de- 
fendant agreed to purchase from the Ist 
defendant 25 tons of yellow metal sheets 
at the rate mantioned in the contract, 
that the plaintiffs as the Dubashes of the 
lst defendant guaranteed the due perform- 
ance of the said contract by the 2ud de- 
fendant according to its terms, that under 
the contract between the Ist and 2nd de- 
fendants it was provided that cash must 
be paid against documents within 69 days of 
the arrival of the steamer andthe 2nd defend- 
ant was to be entitled toa rebate ofinterest at 
6 per cent for moneys paid before maturity, 
that the rate of exchange for payment at 
Madras was to be fixed on the 2nd defendant's 
account on or before the date when payment 
by the lst defendant company to the shippers 
fell due subject to the banks in Madras 
operating for the period, that on the 14th 
of February, 1920, the 2ad defendant asked 
the Ist defendant in writing to fix the 
exchange at once and the Ist defendant 
agreed to do so, that the lst defendint 
failed to fix the exchange and the 2nd de- 
fendant again asked the lst defendant on 
the 3rd of May, 1920, to fix the exchange 
immediately without any reference to him 
which also the lst defendant agreed to do, 
that the lst defendant company, however, 
failed to fix the exchange, that the 2nd 
defendant by his letter on the 20th of 
October, 1920, cancelled the contract owing 
to the ist defendant's breavsh, but agreed 
to accept the goods by psying at the rate 
of exchange current during the first week 
of May, 1920, if delivery was offered on 
those terms, and that on the 29th of March 
1921, the lst defendant told the 2od de- 
fendant that they had fixed the exchange 
at 1s. 33d. which was alleged to bs the 
currant rateon that date and required the 
gnd defendant to pay a sum of Rs. 73,117-5 7, 
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The plaintiffs state that, under the cire 
cumstances mentioned above, the Ist d:- 
fendant was bound to fix the rate of ex- 
change atleastin May, 192U, as required 
by the 2nd gefendant and that the l-t 
defendant not having done so, the 2nd 
defendant was not bound to pay at a 
higher rate of exchange than what was 
current on the 4th of May, 1920, or accepi 
28 goods. They state that the Ist defend- 


ant was under an obligation to communi-* 


cate to them the 2nd edefend int's applic.- 
tion and fix tht rate of exchange and thet 
if the lst defendant had done soand tol} 
the plaintiffs of their inability, the plain- 
iffs would have taken steps to settle tle 
exchanzeand that the lst defendant wronc- 
ly debited tothe deposit account of the 
plaintiffs with the lst defendants and de- 
ducted therefrom asum of Rs. 73,117-5 7 
alleged to be due by the 2nd defenda: 
to the lst defendantsin respect of the eon- 
tract made by the 2nd defendant and thet 
the Ist defendant is bound to pay the 
plaintiffs that sum with interest at 12 per 
cent till the date of payment. The alter- 
native case of the plaintiffs is that, if for 
any reason the Court should hold that there 
was no breach or default on the part of the 
lst defendant and that they were entitle 
to debit the said sum, the 2nd defendant 
should be directed to pay the plaintiff cr 
the Ist defendauta sum of Rs 73,117-57 
waleh was the amount which accordin + 
to the Ist defendant, the 2nd defendarr 
was liable to pay in respect of the cor- 
tract for the purchase of yellow met. 
sheets. 

The Ist defendant admitted the Dubash 
agreement and its terms and also the cọn- 
tract by the 2nd defendant with them for 
the purchase of yellow metal sheets, but thev 
stated that they were under no absolut 
obligation to fix the rate of exchange in ad- 
vance asit involved a contract with the 
banks, that between the date of the con- 
tract and the 20th of Ovtober 1920 the 
banks were not willing to enter into foi- 
ward contracts fixing the rate of exchange 
for remittances to London, that the fagure 
to fix the rate of exchange would no; 
entitle the 2nd defendant to cancel the 
contract, but that he can only claim dam 
ages and that, in any event, such failure 
weuld not relieve the plaintiffs from th®ir 
obligations a3 surety under the Dubash 
agreement. They admit that they caHe%! 
upon the 2nd defendant to pay Rs.73,117-5-7 
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o 
according to the rate of. exchange on the 


29th of March, 1921, “and that they were 
within their rights in doing so. They 
also admit having debited the plaintiffs’ 
deposit account with he sum of 
Rs. 73,117 5-7 and deny their liability to 
pay to the plaintiffs the said sum or to 
réstore the item to the plaintiffs’ account. 
So faras the2nd defendant is concerned, 
the Ist defendant firm state that they have 
no objection to any decree being passed 
against him. á 

The 2nd defendant filed a written s!ate- 
ment admitting the contract, but denying 
that the plaintilfs guaranteed the due per- 
formance of the contract by him. He 
states that the plaintiffs did not undertake 
any liability at his instance or for his 
benefit, thathe is not concerned with any 
agreement between the plaintiffs and the 
lst defendant firm, that there was no pri- 
vity of contract between himself and the 
plaintiffs and that any transac‘ion between 
the plaintiffs and the lst defendant firm 
would not affect him. As regirds the fixing 
of the rate of exchange, he says that the 
ist defendant firm wrongfully failed to 
fix the rate of exchange, that by reason 
thereof he was relieved from liability 
underthe contract, that in any eveat the 
lst defendants rem2dy against him is 
not toclaim the price of the goods, but 
the difference between the market rate 
and the contract rate and that, if the Court 
should be of opinion that the failure to fix 
the rate ofexchange does not relieve him 
of his obligation under the contract and 
that his only right is to claim damages 
from the lst defendant firm for breach of 
covenant, he claims, Rs. 30,500 as damages 
haing the difference in the rate of exchange 
between May 1920, and the 29th of March, 
1921. He states.that ifthe plaintiffs have 
acquired the rights of the Ist defendant 
firm under the contract, he is entitled to 
set off the above sum of Rs. 30,500 against 
the plaintiffs’ demand, that the 1st defend- 
ant firm refused to accept payment for 
the price of the goods atthe rate of ex- 
change prevailing in May, 1920, and there- 
by committed a breach of a contract and 
that the plaintiffs have no cause of action 


“against him. 


e The case was tried before Coutts Trotter 
J® who held that the plaintiff had a catse 
‘of action against the 2nd defendant on the 
ground that they affixed their signature to 
the offer made by the 2nd defendant on 
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the 13th of February 1920, and that, there- 
fore, they must be taken to have guaranteed 
the contract which was subsequently made. 
As regards the fixing ofthe rate of ex- 
change the learned Judge was of opinion, 
that, though it was possible to fix the ex- 
change between February and May and 
difficult thereafter, the lst defendant hav- 
ing employed a competent agent they were 
absolved from liability as the agent failed 
to get exchange fixed between February 
and May. Afterthe Trial Judge gave these 
findings, the parties said that if the 5th of 
March was to be taken asthe date when 
the exchange was to be fixed, Rs. 30000 
would be the sum payable after giving 
credit for the price realised by the goods on 
re-sale under orderof Oourt and he passed 
a decree for that amountin favour of the 
plaintiffs. 

The 2nd defendant appeals, and the 
main grounds taken by Mr. Grant are that 
there was no privity of contract between 
the plaintiffs and the 2nd defendant entitl- 
ing the plaintiffs to sue the 2nd defendant 
on the contract, that the evidence shows 
that there was no agreement between the 
plaintiffs, the ist defendant firm and the 
Zod defendant whereby the plaintifis en- 
tered into a contract of guarantee so as 
to give them any right ofaction under the 
provisions of the Ooatract Act, that at best 
the transaction was merely a transaction 
of indemnity between the plaintiffs and 
the Ist defendant firm without any con- 
sultation with the 2nd defendant, that the 
frame of the suit which is primarily against 
the Ist defendant firm shows that the suit 
was not instituted by the plaintiffs as the 
agents ofthe Ist defendant firm, nor was 
there any assignment of any cause of action 
by the Ist defendant firm even if such an 
assignment were permitted in law, that the 
lst defendant firm was bound to fix the 
rate of exchange at the request of the 2nd 
defendant, that the onus is on them to 
show that they could not fix the rate of 
exchange and that they have not proved it. 
An objection is taken by the Advocate- 
General for réspondent that the appeal is 
bad fornon joinder of Meesrs. Shaw Wallace 
& Co. No application was made either by 
the respondent or Shaw Wallace & Co, 10 
be added as parties to the appeal. The 
appellant who was directed to pay the 
plaintifs theamount claimed is not con- 
cerned with the lot defendant company as 


he has to pay lst defendant nothing. Af 
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Mr. Menzies says that thera has baen an 
agresmenot between plaintiffs and lst de- 
fendant-firm that the plaintiffs, if unosuc- 
cessful against the 2nd dafendant, the Ist 
defendant would pay plaintiffs Rs. 6,090, 
there is no necessity to jointhe Ist defend- 
ant firm without any application made 
by the Ist defendant. I am of opinion 
that on the evidance and the documents 
filed there was no privity of contract bet- 
ween the plaintiffs and the 2nd defendant 
and that the plaintiffs were not guarantors 
within the meaning of the Contract Act. 

The Dubash agreement between the 
plaintiffs and the lst defendant has been 
filed as Hx. Ain the case. It is dated the 
2ist November 1912. Paragraph 3 of the 
agreement states the nature of the business 
which is covered by if and it refera to three 
kinds of business (a) business undertaken 
by the firm either on their own account or 
as agents for any constituent on guarantee 
of the Banians; (b) business undertaken by 
the firm-on joint account of themselves 
and the Banians, aad (c) business under- 
taken by the fitm on their own account. 
Clause(e) of para. 5 which refers to the duties 
of the Banians states that their duty shall 
be to guarantee due completion by con- 
tracting parties of all the terms of their 
contracts. Clauee (g) states that in the 


event of the failure of any contracting . 


party or- parties to pay for or take deli- 
very of his or their goods at thedate sti- 
pulated it shall be the duty of the Banians 
to pay the firm in cash all sums so payable 
in the manner provided in the agreement. 
Clause (h) runs as follows:— 

“ Generally in respeot of any business 
covered by this agreement to guarantee 
the due fulfilment by all dealers and tra- 
ders of their several contracts, liabilities 
and obligations and to indemnify the firm 
against any loss in respect thereof and the 
liability ‘of the Banians shall in no way be 
affected by the firm giving time or other- 
wise affording facilities to any dealer or 
constituent.” l 

Paragraph 6 of the agrepment runs as 
follows: — 

- “The liability of the Banians shall com- 
mence (|) in the case of transéctions coming 
under cls. (a) and (b) of para. 2 hereof: 

As soon asthe business is entertained 
(2). In all other cases as soon as contracts 
are made between the firm and any dealer 
and ‘shall continue until the contracts all 
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lo33e3, cost and damages in respect thereof 
shall have bæn fully discharged” 

Paragaraph il refers to the right of the 
company to deduct out of the securily 
deposited by the Banians any amounts 
that may bə due by the Banians. Para- 
graph 13 refers to the duty of the firmeto 
institute suits ab the cost of the Banians 
for the realisation of any monies dus in 
respect of contracts on the 
sufficiently indemnifwed. 
refer3 to the commission payable. It states 
that as remuneration for their services 
under the agreement the Banians should be 
entitled to a commission of halfa per cent 
in respsct of yarns, metals, other than 
iron, paint, cement, sugar, timber and 
produce imported from other Indian ports, 

The agreement gives the plaintiffs the op- 
tion of refusing to be liable for any parti- 
cular contract. 

The contract between the Ist and 2nd 
defeodants for the purchase of yellow metal 
sheets has been filed as Ex. B and it is 
dated the 13th of February, 1920. It is 
for 25 tons of yellow metal sheets, English 
quality, to be shipped in November 1920, 
at £182-10 0 per ton C.I.F. and C.I. Mad- 
ras. The clause relating to exchange runs 
as follows:— 

“Exchange to be fixed on dealers’ ac- 
count on or before the date when payment 
by the merchants to shippers falls due sub- 
ject to the Banksin Madras operating for 
this period.” o 

“Should no instructions in writing be 
received from dealers prior to the above 
mentioned date the merchants have the op- 
tion of their fixing exchange at rates then 
current.” 

At the foot of the contract is a note 
oot by the Banians which runs as fol- 
OWS: — 

see ponet bi acknowledged by Banians 
& Co.” 

The offer for these goods made by the 
2nd defendant is Ex. 1 dated the Yth of 
January 1920 and at the foot of it the 
Banians & Co. have signed. There is 
nothing more than “ For Banians & Co 
(Signed) Manager.” 

«None of the members connected with the 


‘firms of Banians and Co. have given evi- 
‘dence. Mr. Browning an assistant in est 


defendant firm was called as the plaintiffs’ 
first witness. When asked about the eoù- 
tract, Ex. B, which I have already refer- 


have been duly completed or all claims, ¿red to, he states, that, in the course of 


firm being: 


Paragraph 14 ae, 


9 
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business, documents sre signed by the 
dealers, thkt those documents ate sent down 
to Baniaus & Co. for counter signature 
and that so far asthe 2nd defendant was 
concerned, he had no other documsat 
given to him evidencing the contract but 
thet he could always have access to the 
contract in the firm's office. This is all 


‘the evidence as regards what took place 


when the contract was entered into and 


anih ere is no evidencesthat the plaintiffs in- 


troduced the 2nd defenddnt to the Ist 
defendants firm or that there was any 
agreement between the plaintiffs, the lst 
and 2nd defendants, that the Banians 
should guarantee the performance of this 
particular contract. All that appears from 
the evidence isthat after the contract was 
signed, it was sent down to the Banians 
and they accepted liability under the terms 
of the Dubash agreement between the 
plaintiffs and lst defendant and without 
any request by or reference to the 2nd 
defendant. There is nothing toshow when 
the Banians affixed their signature to the 
proposal, Ex. B, nor is there any evidence 
to show that the Banians introduced the 
9 nd defendant to the Ist defendant and 
that the contract was brought about on 
their intervention and guarantee. On the 
contrary the evidence of Mr. Menzies, one 
of the principals of the lst defendant firm 
shows thatthe 2nd defendant was doing 
business with Gibson & Oo. the Ist defen- 
dents’ agents at Tuticoria and that Mr. 
Menzies asked the 2nd defendant to do 
business with his firm. He states that he 


-could not say whether the Banians were 


present when the contract, was fixed up 
nor could he say when the Banians put 


e¢heir signature to the contract. He says 


it was customary in their firm after the 
contract was entered into to send that 
particular form of contract and get the 
-Banians’ signature. This was, I think, to 
show that the Banians did not exclude 
this contract from the scope of the Dubash 
agreement, Ex. A. I think that on the evi- 
dence on record there is no privity shown 
between the plaintiffs and the 2nd defen- 
dant. So faras the plaintiffs and the lst de- 
fendant are concerned, the Dubash agree- 

nt creates an obligation on the part of 
thee plaintiffs to indemnify the lst defené- 
ant against any loss they may sustain 
by the non-performance and the question 
is whether such an indemnity would give 
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on the contract between the lst and 2nd 
defendants. 

cCaapter VIII of the Contract Act daals 
both with contracts of indenfnity and 
Ruarantea. A contract of indemnity is 
defined by s. 124 a3 a contract by which 
One party promises to save tha other from 
loss caused to him by the conduct of the 
promisor himself, or by the conduct of any 
other psrson. A contract of guarantee is 
defined by s. 126 as a contract to perform 
the promise, or discharge the liability, of a 
third parson in case of his default. The 
person who gives the guarantee is called the 
surety; the person in respect of whose default 
the guarantesis given is called the principal- 
debtor, and person to whom the guarantee 
is given is called the creditor. Section 140 
states that where a guarantee’s debt has 
become due, or' default of the principal 
debtor to perform a guaranteed duty has 
taken place, the surety, upon payment or 
performance of all that he is liable for, is in- 
vested with all the rights which the creditor 
had against the principal debtor. Section 
LEL states that a surety is entitled to the 
benefit of every security which the creditor 
has against the principal-debtor at the time 
when the contract of suretyship is entered 
into, whether the surety knows of the exist- 
ence of such surety or ndt; and if the 
creditor loses or, without the consent of 
the surety, parts with suh secarity, the 
surety is discharged to the extent of the 
value of the security. Section 145 states that 
in every contract of guarantee there is an 
implied promise by the principal debtor to 
indemnify the surety; and the surety is 
entitled to recover from the principal debtor 
whatever sum-he has rightfully paid under 
the guarantees, but no suma which he has 
paid wrongfully, 

I think that the -Contract Act draws a 
distinction between contracts of indemnity 
and cantracts of suretyship and that can- 
tracts af suretyship, unlike contracts of in- 
demnity, require tha concurrence of three 
persons, namely, the principal debtor, the 
creditor, and thessurety. The surety under- 
takes his obligation at the request express 
or implied of the principal debtor. Read- 
ing ss. 126 and 145 together, it seems ta me 
that there can be no contract of guarantee 
as distinguished from a contract af indem- 
nity unless there is privity “between the 
principal debtor and the surety agit is 
difficult to speak of an implied pronise 


aright of action against the 2nd defendant «between persons between whom there ig no 
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privity of contract. Section 126 refers to 
a contract of guarantee and speaks of three 
persons with reference to that contract. 
namely, the person who gives the guarantee, 
the person in respect of whose default the 
guarantee is given and the person to 
whom the guarantee is given. Section 127 
refers to, consideration for the guarantee 
which is sufficient to support the guarantee. 
Nanak Ram v. Mehin Lal (1) is authority 
for the view that privity is necessary in 
all cases of suretyship between the three 
parties. Sections 140 and 141 only pres- 
cribe the methods by which the rights of 
the surety can be worked out and I find it 
dificult to see how a person who agrees to 
` perform the obligation of another without 
reference to him can clothe himself with 
_ the right of action against him on the con- 
tract or how a person can become a surety 
without the knowledge and consent of the 
principal debtor and clothe himself with 
the right of action against him on the con- 
tract or how a person can become a surety 
without the knowledge and consent of the 
principal debtor and clothe himself with 
the rights mentioned in ss, 140 and 141 or 
s. 145, 


The English law is clear that no person 
who is nota party or privy to a contract 
can sue upon it and it has been laid down 
as early as Hodgson v, Shaw (2) that a 
person cannot make himself the creditor 
of another by volunteering to discharge 
the obligations of the other and that the 
rights of the surety against the principal 
debtor can only arise where the suretyship 
has been undertaken at fhe request, actual 
or constructive, of the principal debtor. 
The law is thus stated in Halsbury’s Laws of 
England, Vol. XV, at p. 517 :— 

“The implied rights possessed by the 
surety against the principal debtor are not 
identical with those which the creditor has 
against the latter, but, are somewhat 
similar to those possessed by one surety 
against another. They are available where- 
ever the suretyship has been undertaken 
at the request, actual or cofistructive, of the 
principal debtor, but not otherwise. Since 
no mancan make himself the crediter of 
another by volunteering to discharge the 
latter's obligations, once however, such 
request has been obtained, an equity of 


(1) 1 A. 487; 2 Ind. Jur. 420; 1 Ind. Dec. (x. s.) 335. 
no (1834) 3 Myl. & K. 183; 3 L. J, Oh. 190; 40 E. R. 
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indemnification btcomes attepdant upon 
the suretyship, and the principal deb*or 
will be liable without the necessity of any 
further reqgest for all sums sulsequen'ly 
paid by the surety under the guarantee as 
money paid to the use of the principal 
debtor.” ° 

I do not think that any difference was 
intanded to be made in the Contract Act 
between the Indian and English Law on 
the subject, and I see no reason to depart 
from the English Law as to the necessity of 


& request, actual or constructive, of the - 


principal debtor to the surety in order that 
ee may be an effective contract of surety- 
ahip. 

So far as the contract of indemnity is 
concerned by which a person agrees to in- 
demnify another against loss caused by the 
conduct of a third person and which does 
not require the consent ofor the privity 
with the third person, the person who in- 
demnifies can, on payment or discharge of 
the obligation, sue but the suit in the 
absence of any assignment can only be in 
the name of-the promisee. There is no 
subrogation in law as in the case of a surety 
who undertakes the obligation at the re- 
quest of the promisor. I havenot been re- 
ferred to any English case where in a case 
ofa mere indemnity as distinguished from 
acontract of guarantee a direct right of 
action on the original contract is given to 
the person who indemnifies against the 
person whose conduct has caused loss. ftu 
Simpson v. Thompson (3) which was a case 
of certain underwriters against the owner 
of a ship it was held that there was no inde- 


- 


pendent right in the underwriters to main- e 


tain in their own name, and without refer- 
ence to the person insured, an action for? 
damages tọ the thinginsured. Lord Cairns, 
after referring to the foundation for the 
right of underwriters, namely, the well- 
known principle of law, that where one 
person has agreed to indemnify another, he. 
will,on making good the indemnity, Le 
entitled to succeed on all the ways and 
means by which the person indemfified 
might have protected himself against or 
reimbursed himself for the loss, observes: 
“ “But this right of action for damages 
they must assert, not in their own name 
Wut in the name of the person insured.’® | 

Lord Blackburn observes:— 

“In England, the action must be in‘ the 


(3) (1878) 3 A, O. 279; 38 L. T. 1; 3 Asp. Me 
567, 
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name ofthéshipowner, mot of the under- 
writers. I think this material, as showing 
that itis the personal right of action of 
the shipowner, the benefit of which is trans- 
ferred to the underwriters’. ° 

In King v, Victoria Insurance Co.(4), their 
Lordships of the Privy Council observe at 
page 256.* 

“Tt is true that subrogation by act of law 
would not give the Insurer a right to sue 
in a Court of law in his own name. But 
that difficulty is got over by force of the 
. express assignment of the Bank's claim”, 

So far as the Indian Law is concerned, 
there is nothing either inthe Oontract Act 
or the O. P. O. which can give any higher 
rights to a person under a contract of int 
demnity as distinguished from a contract of 
guarantee. In the present case as I am of 
opinion that the evidence only shows that 
there was a contract of indemnity evidenced 
by Ex. A, I find it difficult to see how it 
is open to the Banians to sue the 2nd defend- 
ant, between whom and the Banians there 
is not privity, for damages for breach of 
contract. It is clear inthe present case, and 
it is not disputed before us, that no proper- 
ty in the goods passed to the 2nd defendant 
and that the claim so far as the lst and 2nd 
defendants were concerned was a claim 
for damages for breach of contract. 

Itis contended by the Advocate-General 

that a contract of suretyship can be entered 
into without reference to the debtor and that 
even in such cases the person who indem- 
nifies himself can avail of the provisions of 
ss. 140 and 141 though he cannot under 
ps. 145 and reference has been made to 
Muthu Raman Chetty v. Chinna Vellayan 
* Chełty (5), where it was held by Oldfeld 
and Napier, JJ., that a person who be- 
comes a surety without the concurrence 
thereto of the principal debtor gets as 
against the latter only the rights given by 
ss. 140 and 141 and not those given by s. 145. 
The main question in that case was whe- 
thera suit would lie ona hundi which is 
a negotiable instrument under the circum- 
etanges mentioned therein and both the 
learned Judges differed from the lower 
Court and held that an action would lie if 
the hundi was presented for payment within 
a reasonable time and notice of dishonour 
wis given and they sent the case back 

Ace 1896) A, 0. 250; 65 L. J. P, O. 38; 74 L. T. 206; 

44. W. R. 592 


(5Y 33 Ind. Cas. 508; 39 M. 965; 30 M. L.J. 369; 19 
M. L. T. 278, 3 L. W. 393; (1916) 1 M. W. N. 290. 
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the lower Court for findings on the above 
points. The case was also argued on the 
footing of guarantee and also of ss. 69 and 
70 of the Contract Act and it was held 
that ss. 69 and 70 would not apply. The 
learned Judges in dealing with the argu- 
ment as to guarantee expressed the opinion 
above mentioned. With all respect it 
seems to me that there is nothing in the 
Contract Act which makes it necessary for 
us to depart from the well known rule of 
English Law that no action can be brought 
on a contract except by the parties or 
privies to it, and that in cases of a mere 
indemnity no action can be maintained 
except in the name of the party to the origi- 

nal contract or on an assignment from him. - 

Oldfield, J., observes:— 

“There is then in defendant's favour the 
English Law, stated in Hodgson v. Shaw (2), 
already referred to and other cases, that the 
implied rights possessed by the surety are 
available, when the suretyship has been 
undertaken at. the request, actual or 
constructive, of the principal debtor, but 
not otherwise, since no one can make bim- 
self the creditor of another by volunteering 
to discharge his obligations. In these cir- 
cumstances, the opposite view must be 
supported unambiguously by s. 145, if it is 
to be sustained.” 4 

I find it difficult to see what there is in 
g. 145 that departs from the well-known 
rule of English Law. Napier, J., while 
stating that the Indian Legislature has 
not used the clear and unambiguous langu- 
age to be found in Mercantile Law Amend- 
ment Act (19 & 20 Vict. Oh. 97), 8. 5 thinks 
that the Legislature intended to embody 
the law to be found in the Mercantile Law 
Amendment Act and to make no distinction 
between sureties in a bilateral contract and 
those in a trilateral contract. He, however, 
is not prepared to hold that s. 145 can be 
construed as giving effect to that intention. 
He thinks that the plaintiff must fall back 
on s, 140. I find it difficult to follow the 
view taken by the learned Judges, It seems 
tome that ss. 140, 141 and 145 refer not 
to contracts of intemnity but to contracts of 
suretyship which have been defined in 
s. 126. ° 

Treating the position of the Banians as 
that of pereons who under the contract of 
indemnity (Ex. A) have digcharged the 
obligations, which the 2nd defendant was 
bound to perform, their right was either to 
„got an assignment from the lst defendant op 
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to sue in the lst defendant's name for their 
own banetit. In the present case it is dif- 


‘cult to gga how on the plaint as frame 1 ths 


platntiffé can say that they represent the 
interest of ths lst defendant. Almost tha 
whole of the plaint is taken up with charg- 
ing the Ist defendant with wrongfully debit- 


ing their deposit account with the loss 


claimed in respect of tie 2nd de‘endant's 
ecoutract. Paragraphs 14, 15,16, L7 and +8 
charge the Ist defendant with wrongful 
conduct 8) far as this contrat is concerned 
and repudiate the plaintiffs’ liabilitv as 
guarantors. The subsequent paragraph 
refera to tha other contracts and states that 
the plaintiffs have been discharged from all 
liability under the Dubash agreement. The 
only paragraph containing the alternative 
claim is para, 24 where they state: — : 

“Piaintiffs charge that if for any reason 
this Hon'ble Oourt should hold that there 
was no breach or default on the part of the 
lst defendant then, and in anch event, the 
2nd defendant should be directed to pay to 
the plaintiffs or to the lət defendant the 
saii sum of Rs. 73,117 9-7 with further 
interest thereon at 12 per cent. per annum 
and all oiher charges incuried by the lst 
defendant in storing and keeping the goods 
up to date of payment; and that, on default 
of psymeut by the 2n l defendant, tha goods 
in question may be suld under the orders 
of the Hon'ble Court; that the sale- proceeds 
thereof be paid to the plaintifs and that 
the 2ud defendant be directed to pay the 
plaintiffs the balance dne by the 2:d de- 
fendant, in case there is deliciency in the 
amount due to them from the 2ad defend- 
ant.” 

[tcannot be said that in a suit as framed 
lika the present the plaintiffs are suing as 
persons who have indemnitied the tirat de- 
endant against losses which they may incur 
and it is diffiluult to see how in this suit 
they can in any sense be taken to represeut 
the lst defendant merely becauss they 
added an ulteraative claim against the 2nd 
defendant. 9 

It was suggested in the course of the 
argument that the plaintiffs by virtue of 
the Dubash agreement can* be treated as 
del credere agents but there is no evidence 
which would justify me in holding that any 
Buch agency exisia <A del credere agent is 
detined as one, who, in consideration of 
extra, remuneration, ‘called a del credere 
commission undertakes that the persons, 
with whom he entaré into gontract on 
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the principals’ behalf will We in a posi- 
tion to perform their duties, It is ne- 
cessiry that before a person can claim 
to be a dêl credere agent he must have 
brought about the contract in question. 
References was made to the observations of 
Sir John Wallis, O. J , in the South Indian 
Indust-ials, Ltd. v Mindi Ramajogi (6) :— 

“The position of Dubashes in this part of 
India 1s much the game as that of Banians 
in Northera ladia which was considered in 
Peacock v. Baijnath (7) by Wilson and 
Ounontogham, JJ., in a passage of their 
judgment at page 586* which was subse- , 
quently approved by the Privy Council on 
appeal”, 

Butin Peacock v. Baijnath (7) all that 
was held was that the Banian in that case, 
by the course of dealing between him and 
his principals, became liable as a del œe- 
dere agent and that he could be called 
upon to pay, though he had been guilty of 
no fault or neglect. I can find no author- 
ity for holding that a Dubash who gets a 
commission thereby becomes a del credere 
agent in respect of contracts entered into 
without his intervention. Assuming that 
the plaintiffs are del credere agents, it is 
difficult to sea how they cau sue the 2nd 
defendant for breach of contract. Tha 
position of del credere agents was consider- 
ed by Pickford, J, in Gabrial v. Churchill 
& Sim (3). Tois was a case where a 
vendor sued the del credere agent to recover 
the amount claimed, by him under a con- 
tract as to which there were disputes bst- 
waen the vendor and “the purchaser who 
refused paymenton the ground that, the 
galler did not duly perform his part oa the 
contract. Lt was held by Pickford, J , aftes 
a review of the authorities that liability of 
del credere agents does notextend to make 
him the person with whom the seller ig 
entitled, if he wishes, to litigate anv dis- 
putes that arise out of the contriet and 
ascer‘ain what ia due upon it, The lewn- 
ed Judge after a review of the aa 
observed: 

“I do not think that any of eee cases 
affords any ground for the contentio set 
up by the plaintiffain this case, that wnere 
there is a contract effected through a gel 
eredere broker, if disputes atire heteeen 

(6) 23 Ind. Cas1822: 27 M L J. 501 abp 599, ® 

(1) 130. 573; NI A. 78; 5 Sar. P. O. o. 651; 7 Ine, 
Dec (x 8) 38*3(P. O), 

T LSLE IK. B. 449; 83L, J. K. B, 491; 110 T.T, 
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ka 
the seller and the buyer, the seller is entitled 
to call on the del credere broker to litigate 
those disptites, taking upon “himself all 
the obligations ‘of the buyer and taking to 
himself all the defences of the hgyer’? 

This decision was affirmed by the Court 
of Appeal and is reported in Gabrial v. 
Churchill & Sim (9). Buckley, L. J., after 
approving of the observations of Pickford, 
J., as to the extent of the obligation 
observed: 

“The liability of three del eredere agent 
ig "a contingent pecuniary (Nability, not a 
liability to perform the contract; it is a 
pecuniary liability to make good in an 
< event the default of the buyer in respect of 
a pecuniary liability. It does not extend 
to other obligations cf the contract. It does 
mot expose the del credere agent to an 
action to ascertain the sum due. It is 
limited to a contingent pecuniary liability 
in respect of a sum which, as between the 
seller and the buyer, isan ascertained sum” 

If the lst defendant could not under 
the law sue the plaintiffs as del credere 
agents to recover the sum claimed from the 
2nd defendant under the contract as to 
which there was a bona fide dispute it 
seems to me difficult to see how, by the 
mere withholding of the deposit of the 
plaintiffs and debiting the amount claimed 
in the deposit account, the plaintiffs, assum- 
ing they are del credere agents, can litigate 
the disputes as between the Ist amd 2nd 
defendants in respect of the contract. 

The next question is whether the Ist 
defendant committed breach of contract in 
not fixing the rate of exchange. Under the 
contract, Ex B, the Ist defendant was bound 
eto fix the exchange on the dealer's account 
in advance subject to the Banks operating 
for the period. On thel4th of February 
1920, 1. e, the day after the contract, Ex. B, 
the 2nd defendant wrote the letter Ex, 
111, to the Ist defendant, and as regards the 
fixing of the Jate of exchange he states: 

“Regarding fixing exchange for the above 
shipment we think it advisable to fix the 
exchange at the present rate. We have 
also &poken about this wilh Mr Menzies 
and trust you will do the needful”. 

To this letter the lst defendant sent the 


reply Ex. IV, on the 16th of February 1980. 


Ahput exchange they state:— 

“We regret we are unable to fix exchange 
. (@ (1914)3 K, RP, 1272; H L. J. K. B. 233; 111 L, 
a 19 Ccm., Cag. 411; 58 5, J. 740; 30 T, L.R 
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for you as the Banks will not at present 
book forward. We will advise you when we 
are able to fix”. 

On the lotn February 1920 the 2ad de- 
fendant wrote to the Ist defendant the 
letter Ex. VIII which states:— 

“We hope that you will let us know about 
the assortment required on hearing from 
your suppliers and fixing of exchange at 
ee earliest convenience as advised in your 
etter”. 


On the 9th of April, 1920, the second de- : 


fendant again wrote the letter, Ex. IX, to 
the lst defendant firm. About exvhange he 
states: — 

“We have to remind you again for the 
same at a favourable rate at your earliest 
convenience". 

On the 3rd of May 1920 the 2nd de- 
fendant again wrote to the Ist defendant 
the letter, Ex. X, in which he states:— 

“We beg to draw your attention still 
further regarding the fixing of exchange 
you have promised us for 25 tons of brass 
sheets which we have indented in your 
office.” 

On the 4th of May, the 1st defendant 
firm wrote to the 2nd defendant the letter, 
Ex XI, About exchange they state: — 

“We regret we have so far net been able 
to fix exchange forward for your yellow 
metal sheets. We are keeping in touch 
with ihe Banks, however, and should we be 
able to do so, will atonce advise you. We 
understand that you wish us to fix the 
exchange at the first opportunity without 
reference to you". 

There is no correspondence between this 
date and October On the 20th of October, 
1920 the 2nd defendant wrote Kix XII to 
the lst defendant firm complaining that 
exchange had not been fixed till then al- 
though Mr. Menzies had promised to do 
so and stating that Mr. Mackintosh told 
them that he had no personal knowledge 
of it and had referred the matter to 
Mr Menzies, that if Mr. Menzies had 
not fixed the exchange, the Ist defend- 
ant firm should cable to England to 
cancel the contfact and that they could 
only accept the goods at the rate of ex- 
change currenteon the Ist of May, and not 
otherwise. The lst defendant firm there- 
upon rent the cable Ex. V (a) to jingland 
asking the English merchants whether they 
could carcel the contract, On the 22d 
of October, 1920. the Ist defendant wiote 


the letter, Ex. XIJ, to the 2nd defendant 
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stating that they had cabled to England 
and were awaiting a reply which they 
would communicate. As regards exchange 
they state 

“In reply to your remarks regarding ex- 
change, we would refer you to the clause in 
your contract covering this matter”. 

The clause is the clause which I have 
referred to. On the 23rd of October, the 
2nd defendant wrote the letter, Ex. XIV, to 
the Ist defendant firm complaining about 
exchange not having been fixed and stating 
that they were depending upon the Ist 
defendant firm to fix the exchange and that 
they would not accept the goods except at 
the rate of exchange which was current in 
the first week of May, 1920. To this letter 
the reply, Ex. XV, was sent on the 25th of 
October where the Ist defendant states: — 

“Our letter of 4th May was written to 
inform you that we are not able to fix ex- 
change forward against the contract. If 
you will refer to the original contract you 
will find that the exchange clause reads 
‘exchange to be fixed on dealers,’ account 
on or before the date that payment by the 
merchants to tha shippers falls due subject 
tothe Bank in Madras operating for this 
period". 

To this, the reply, Ex XVI, was sent by 
the 2nd defendant on the 26th of October, 
stating that there was no necessity to refer 
to the original contract having regard to 
the letter of the 4th May anl that Mr. 
Menzien Lad promised that he would fix 
the exchange at a favourable opportunity. 
The [oglish firm eventually declined to 
cance] the contract as yppears from the 
cable, Ex Vi (a), which was communicated 
to the Zu! defendant by tne letter, Idx. VII, 
dated the 28th of October, On the 2lət of 
January 1921 the lst defendant gave the 
2nd defendant notice of arrival of the 
goods and, on the 24th of January, the 2nd 
defe.idant wrote the letter, Hx. X» II :eterr- 
ing to their letter of the 4th of January 
1921, and stating that they would be able 
to pay only atthe rate of exchange on the 
4th of May, 1920. aud take tielivery if ea- 
change were fixed at thut rate. Fhe 2nd 
defendant wrote another letter, Ex. XIX, on 
the 4th of February tothe sane effect. To 
this letter the Ist defendaut sent the 
reply. Ex XA, on the 4th of February stat- 
ing that they could allow ‘the 2ud aefend- 
ant no concession as regards the exchange, 
and that they wanted settlement without 
any delay, 
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As ragards the oral evidence, about tho 
fixing of the rate of exchange there is 
diract conflict of evidence between Mr. 
Todd of Measrs. Huson and Todd, a firm of 
brokers who were admittedly the only 
brokers employed by the Ist defendant firm 
in respect of this contract and Mr. Menzies 
the Managing Director and Mr. Browning 
an Assistant of Messrs. Shaw Wallace 4 
Co. Mr, Todd is positive that there was no 
request made tọ him fo fix the exchange till 
May while Mr. Browning states that he was 
having interviews as regards the fixing of 
exchange from February onwards. Mr. 
Mackintosh who isan Assistant in Messra. 
Shaw Wallace & Oo., states that between 
February and May he did nothing in 
the matter of fixing the exchange Mr. 
Menzies states that in February he asked 
the brokers to quote for March anc April, 
1921 and that they said the Banks would 
not quote so far ahead. The learned Trial 
Julge in dealing withthe evidencs observes 
as follows: 

“What happened was that the dealers did 
in fact express a desire to have the ex- 
change fixed as early as 14th February and 
at that time these matters were in the 
hands of Mr. Menzies. According to him, 
he did apply every morning to Mr. Todd 
of Huson and Todd to get the exchange 
fixed for purposes of this coutract. Mr, 
Mackintosh wrote on 16th February and he 
says that he wrote on the anthority of Mr, 
Mengi s and Mr Menzies confirms it. W% 
regret we are unable to fix the exchinge 
for yon as tha Barks will not at present 
book forwards We will advise you when 
we are able to Gx". ° 

Mr. Todd siys that this contrast was | 
very very long ahead and that the Binks 


would not fix rates 89 far ahead. Appar- 
ently the difficulty arose about the be- 
ginning of May when the exchange 


begin to oscillate. Hia books show that 
heʻfised the exchange for a considernhle 
nimber of forward contracts, at forward 
dates for very much larger sums of money 
in the period before May. | cannot help 
thinking that, if there had not been a 
hitch or misunderstanding about this, Mr. 
To id would have been able to fix the ratu 
of,exchauge for this contact, Havigpé 
regard to what Mr. Todd says in the wito 
ness box—he says: — š 

“That he got instructions but that he did 
not note them at ihe time but cayijed them 
‘in his head—(I am afraid that the truth may 
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be that the matter passed out of his mind 
between February and May. This is not 
the fault of Shaw Wallace's they keep 
the matter in charge of the most compet- 
ent persons to doit. That, to my mind, 
exhausts their obligations: Then in May 
came futher instructions from the 2nd de- 
fendant firm, again pressing for ‘the ex- 
change to be fixed and I have no doubt 
whatever that, from that time onward, 
Mr. Todd tried and tried fruitlessly to get 
the exchange fixed for this very long time 
ahzad because the evidence before me is, 
and it appears from Mr. Todd's books not 
to be challenged, that the longest future 
date he could fix between the months of 
May and November was one month, ex- 
cept in two cases where there were bill 
transactions on the other side which made 
it easier”. 

Ou this finding of the learned Judge it 
seems to me difficult to see how the 2nd 
defendant can be made liable for any de- 
‘fault on the part either of Mr. Menzies or 
M:. Todd. Either Mr. Menzies did not 
from February to May ask Mr. Todd to fix 
the exchange or Mr. Todd, though asked, 
forgot to du it. Mr Todd was the agent 
enploye! by Messrs. Shaw Wallace & Oo., 
and it seems to me that if Mr. Todd was 
guilty of any neglect of duty it would not 
exonerate Messrs. Shaw Wallace & Co., 
from liability to the 2nd defendant as they 
tannot take advantage of their agent's 
neglect. The finding of the learned Trial 
Judge with which I agree is that it was 
possible if attempts had been made het- 
ween February and May to fix the change 
The evidence of Mr, Todd is that the ex- 
change which was 2s 33d, (the figure 134 
page 22 Part lin the printed book is ad- 
_muttedly a mistske)in February end March 
become unfavourable later on. Mr Tadd 
gays that it was easier to fix ihe rate in 
March than in May. Mr. Todd’s cross ex- 
amination by Mr. Grant shows tat transac- 
tions were put tbrough and that though it 
was easier to fix the rate in March 19 0 
than in May 19.0 still transactions weie 

ut through later. So fer as this contrgct 
18 concerned the goods were expected to 
arrive in January aud it was the option. of 
etħe 2nd defendant to pay immediately the 
goods arrived and get a rebate as to interest 
o¥ to pay atany time within two months 
after the arrival. Even assuming that it 
was not possible to esk in exchange ahead 

r March; it was clearly possible to fix iha 
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exchange in advance till January and if the 
2nd defendant had been informed that it 
would be dificult to fix the exchange in 
March he might very well have exercised 
his option of paying for and taking deli- 
very of the goods the moment they arrived 
especially as the evidence is that after May 
there wasatendency in the exchange to 
become unfavourable to him It was the 
duty of the Ist defendant to keep the 2nd 
defendant informed as to the steps taken 
to fix the exchange, Butfrom March 1920 
till October 1920 the Ist defendant did not 
write to the 2nd defendant about the dif- 
ficulty in fixing the exchange and left the 
2od defendant to believe thatthe Ist de- 
fendant was doing his best in the matter. I 
am of opinion that the Ist defendant com- 
pany failed in their duty to take adequate 
steps to fixthe exchange it being immaterial, 
in my opinion, whether that failure was 
caused either by the lst defendant not 
giving instructions to Mr. Todd between 
February and May or by Mr. Todd (lst 
defendant’s agent) not fixing the exchange 
though asked to doso. If it is necessary 
to decide whois in default I think it is 
more probable that Mr Todd who is speak- 
ing from his books did not receive from 
February to May instruétions to fix the 
exchange as deposed to by him. The lst 
defendant does not produce the book which 
Mr. Browning saya was kept asa record of 
the transactions in which the firm arreed 
to fix the rates of exchange forwaid and no 
explanation is given for its nonproducticn, 
It is clear that the term in the contract, 
Ex B, relativg to the fixing of exchar ge 
was avery material term intended to pro- 
tect the 2nd defendant against fluctuatic ns 
in exchange. The Ist defendant frm to 
protect themselves against fluctuationa in 
exchange quoted in sterlirg and the 2nd 
defendant in order to protect himself as 
far as possible required exchange when 
favourable to be fixed in advance. When 
the contract was entered iuto tbere is 
little doubt that the exchange was very 
favourable, being 28, 34d. and for secme 
months the fluctuations were not material 
and were very favourable io the 2nd de- 
fendant, J am, therefore, of opinion that 
the 2nd defendant is entitled to claim that 
he would only pay according to the rate 
of exchange curient hetween February and 
May when according to the finding of 
the learned Trial Judge with which [ 
agres it was possible to fix the exchange, 
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{è that is so, the amount which the 2nd 
defendant would ba entitled to, owing to 
the difference in exchange would cover the 
sun decreed against hiin after the re-sale 
of the gogda. 

I an of opinion that the appeal shonid 
be allowed and the suit dismissed against 
the 2nd defendant with costs in this and 
the Oourt below. 

Krishnan. J.—This is an appeal by 
the 2nd defendant company against a decree 
passed ag inst them by Mr Justice Coutts- 
Trotter now Chief Justice sitting on the 
Original Side, for a sum of Rs. 3u,000 and 
interest and costs. The suit was brought 
by the plaintiffs the Banians & Oo, (against 
Messrs. Shaw Wallace & Ov.) as the Ist 
defendant and in the alternative against the 
2nd def-ndant. Between the plaintiffs and 
the lst defendant there was an arrangement 
evidenced by Ex. A, called the Dubash 
agreement by which the former undertook 
to guarantee the latter against all loss in 
certain specified branches of their business 
in consideration of the payment of a com- 
mission at one per cent on piecegoods and 
iron and at half per cent. on other goods, 
Among other things the Banians were “To 
guarantee duecomoletion by contracting 
parties of all the ter ns of their contracts”, 
See para. Scl, (eof Ex A They were, how- 
ever, to havean ontion to accept or decline to 
accent responsibility as regards any parti- 
cular contract. It was the usnal pra-tice of 
the Banians to counter sign the contract if 
they had accepted responsibility with regard 
to it, 

The lst defendant entered into a contract 
with the 2nd defendant on 13th February 
1920, for a sale of 25 ton$S of yellow metal 
sheets at £ 182-10-0 per ton O. I. F. ship- 
ment in November, 192i); cash against 
documents: delivery to be taken at once 
on arrival of the documents onor hefore 
the 60th day after such arrival that being 
the due date. The price was fixed in 
English currency as the exchangs was 
then fluctuating very much. To minimise 
loss on exchange the parties entered in o 
a covenant that the exchaaga was to be 
fixed (in advance) on dealers account on 
or before the date when pavment fell due 
subject to the Banks in Madras operating: 
but if no instructions were received from 
the dealers prior ta that data the Lst de- 
fendant company was to have the option 
of fixing exchange at the current rate at 
the time of payment. These terms are em- 
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bodied in Ex. B, Ers, I and iI, evidencing 
the prior negotiatiĝns. 5 

Thecontract fell within the class of cnn- 
tracts guaranteehle by the pliintiffs snd 
they acceptgd liability for it and in token 
thereof they counter-signed the contract 
When the goods arrived in January 1921, 
the 2nd defendant refused to pay the price 
calculated at the then current exchange 
and to take delivery as they contended 
that the cat defendant had wrong ually 
failed to fix the exchanges when asked to 
do so in February, 1420, when the exchange 
was very much more favourable In fact it 
was then about 2 or 2/k arnpse, whereas 
in 19:1 the exchange had fallen to about 
4 or 30. The contract being broken the 
ist defendant company had the goods sold 
in auction and that caused a loss of 
Rs, 30,000. They deducted this amount 
under the Dubash agreement Et A from 
thesecurity which the plaintifis had given 
to them, 

Plaintiffs therenpon brought this svit 
alleging in the first instance thatthe lət 
defendant company had itself committed 
the breach by wrongfully failing to fix the 
exchange in time and that they were, there- 
fore, not entitled to any danages or to 
deduct any money from plaintiffs’ money 
in their hands and they claimed, therefore, 
that the Ist defendant company shonid 
refund to them the money so deducted. 
In the alternative they asked that ‘2 
the Court found that the 2nd defendant 
had committed the breach and was liahfe 
in damages the amount pavable by that 
company as damages should he decreed to 
be paid over to them. The Trial Judge 
had exonerated the lst defendant companv 
from all liability and holding that tha 
2nd defendant company committed the 
breach of contract has decreed damages 
to be paid to the plaintiffs. The 2nd de- 
fendant company has appealed to us mak- 
ing the plaintiff company the sole respond: 
ent to the appeal. 

It was contended for tha plaintiff com 
pany (respondents) that the first defendan’ 
company was a necessary party to the 
appeal and that the appeal shonid he 
dismissed for their non joinder, Plaintiffs 
urge that they are entitled to a decree 
against one or the other of the defendan‘g 
anfi. therefore, both the defendants shoulde 
be before us so that if the 2nd defendan} 
is to be exonerated the lst defendant may 
be made Hable, That ne doubt is thea 
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plaintiffs’ point of view but so far as the 
znd defendant is concerned heewnly desires 
that the decree against him in favour of 
the plaintiffs should be set aside. His 
appeal against the plaintiffs aléne is, there- 
fore, properly constituted and it was for 
the plaintiffs to take the necessary steps 
to safeguard their interests. I should have 
been prepared to direct the lst defendant 
company to be added as a party to the 
appeal but it appears from the evidence 
of Mr. Monzies P. W. No, 3, that the matter 
of the suit has been compromised bet- 
ween that company and the plaintiff com- 
pany. lam not prepared to hold that the 
ist defendant company is a necessary party 
tothis appeal and the objection on that 
score must be overruled. 

The neyt point we have to consider is 
the objection of the 2nd defendant company 
that the plaintiff company is not entitled 
to maintain any sult against them for 
damages for breach of the suit contract as 
that company was not a party to the con- 
tract at all. This objection is raised in 
oe Nos. 7 and 8 inthe case which runs 
thus:— 

“7, Did the plaintiffs guarantee the due 
performance ofthe contract at the instance 
ef the 2nd defendant and was there any 
privity of contract between the plaintiffs 
and the 2nd defendant. 

8, If -not, ara the plaintiffs entitled to 
maintain the suit against tthe 2nd defend- 
agt.” 

The learned Trial Judge treated the 
question as if it was one of want of con- 
sideration for the contract of guarantee 
because the guarantor had not been proved 
to have affixed his signature until the con- 
„tract between the principals had been con- 
cluded. He overruled tbe objection by 
saying that the plaintiffs had signed the 
letter of the 18th February, before the 
contract was concluded. With respect to 
the learned Judge I think the point was 
misappreciated by him. The plea was that 
the 2nd defendant had nothing whatever 
to do withthe plaintiffs’ guarantee to the 
Ist defendant as that was a matter of 
arrangement purely between the plaintiffs 
and the lst defendant and the fact that 
under such guarantee the plaintiffs had to 
pap the lst defendant the damages claimed 
to be payable by the 2nd defendant on the 
contract gave them no cause of action for 
damages against them. The first question 


{or decision in this connection is had the, 
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2nd defendant company anything to do with 
the giving of the guarantee hy the plaintiffs. 
There is no evidence to show that they 
had, The arrangement was made in the 
usual course of business between the Ist 
defendant company and their Dubashes, the 
plaintiffs under Ex. A. As I read Ex. A, 
the plaintiffs are in the position of in- 
surers and they insure against any loss 
occurring to the Ist defendant company 
from their contracts, on the payment of 
premium or commission on each contract. 
They indemnify the lst defendant com- 
pany against loss but they do not do so 
at the instance of or at the request of the 
dealers with whom lst defendant company 
was entering into contracts, The finding 
on issue No.7 must, therefore, be that the 
plaintiffs did not guarantee at the instance 
of the 2nd defendant company and there 
was no privity of contract between them. 
We have then to decide whether the plaint- 
iffs have any right to maintain this suit 
against the 2nddefendunticompany. We have 
here thus a position like this; A enters into 
a contract with B; C without any connec- 


tion with B undertakes to indemnity A 


against any loss on that contract for a 
consideration moving from A, Loss occurs 
by B breaking the contract and C is obliged 
to make good that losa meder his agree- 
ment with A. Oana C sne B for such 
damages in his own name? It seems to 
me he cannot. The general principle is 
that a person whois nota party or privy 
to the contract cannot enforce it. An in- 
surer who pays is no doubt subrogated to the 
rights of the insured against 3rd parties. 
See Smith's Mercaatile Law, page 533 (In- 
surance against tre) and thecases cited; but it 
is clear law that theinsurercan only sue 3rd 
parties in the name of the insured and not 
in hisown name: Simpson v. Thompson (8) 
King v. Victoria Insurance Co Ltd., (4) and 
Halsbury's Laws of HWugland, (Vol XVII, 
page 519, para. 1024). My learned bro- 
ther brietly referred to all the English 
authorities quoted. I have not thought it 
necessary to refer to them myself again. 
Under the Indian Contract Act the agree- 
ment between the plaintiffs and the Ist 
defendant is, {t seems to me,a contract of 
indemnity falling under s. 124, and under 
such a cuntracs 10 right is given to the 
pronisor to sue rd varties.. Keeling this 
difficulty the parties have expressly stipu- 
lated in para L3 of Ex A that the defend- 
ant company should, aftar the plaintiff 
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company had paid of their liability, sus 
in their owno-name on being properly in- 
demnitiad, the 8rd parties who are liable, 
for the bé@énefit of the plaintiffs. This me- 
thoi has not been adopted here. 

It is clear that under ths English Law 
such a suit as the present one will not he 
aginst the 2nd defendant company. But 
it is argued that the Indian Law is differ- 
rent and that the Indian Oontract Ast 
does give a right of suit in such circum- 
stances aud reliance is placed ons 140 of 
the Contract Act for this contention. It 
seam3 to ms that the section does not 
apply to this case as it lays down the 
rights of a surety in a contract of guarantee 
as defined inths Act. Sucha contract is 
a tripartite contract to which the surety, 
the principal debtor and the creditor are 
all parties. Susha contract results only 
when at the instanse of the debtor the 
suraty guarantees payment to the creditor. 
Saction 126 of the Act which defines a 
contract of guirantes though it does not 
say expressly thatthe debtor should be a 
party to the contract clearly implies, in 
my opinion, that there should be three 
parties to it, oinely, the surety, the princi- 
pal dabtor and the creditor; otherwise it 
will only he aqontract of indemnity. Sec- 
tion 145 which enacts that in every con- 
tract of g.irantee there is an implied pro- 
misa by the principal debtors to indemnify 
the surety clearly shows that the debtor 
and the surety are both parties to such 
a contract, for it will ba strange to imply 
in acontract a promiss batween parsons 
who are not parties to ib. As that s3clion 
daila with every exntract of gaarantee it 
would s3em tofollow that in every such 
contract the debtor must bea party, [can 
gas n9 reason to supprs3 that the Indian 
L3zisliture intendel to lay down a law 
different from the English Law on this 
point. I would have had no doubt on the 
matter but for the ruling in Mutturama v. 
Chinnava'ayin (5) where s. 140 is construed 
a3 applying to a cigs ofa bilateral esn- 
tract t3 waich the debtor“is nota party 
though it is held in it thit s. 145 implies the 
existence of three parties With all re-~p >t, 
I am unable to follow the reasoning ofthat 
ruling; I think itis unsound. Section 119 
rafers to a ee eonatrast of eurran'es 
just ass 14) does, the formar stating what 
rizitS pasa tothe surety from the cra litor 
aud tho latter dealing withthe rights of 
the surety against the principal debtor. 
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action 14) which immediately follows 
a, Ld0 throws light on how s. 140 is to be con- 
strued, for s. 141 explains that the surety’s 
right includes a right to the benefit of 
securities and provides thatif the creditor 
lose3 the securities, as between him and 
the surety his claim is restricted to that 
extent. The case in Mutturama v. Chin- 
navalayan (5) was acaseof a negotiable 
instrument and the decision seems to have 
been based mainly on the sections of the 
Negotiable Instruments Act. It is thus 
easily distinguishable from the present 
casa The observations of the meaning of 
s. 140 by the two learned Judges who 
took part in that decision donot seem to 
be quite consistent and the decision finally 
turoed on the findings under the Negoti- 
able Instruments Act. I do not, therefore, 
think it necessary to refer the question as 
to the correctness of its interpretation of 
s. 140 to a Fall genach. I would hold that 
plaintiffs are not entitled to maintain the 
suit as brought against the 2nd defendant 
company. As regards the argument hased 
on the plaintiff company being del credere 
agents it is sufficient tosay that such a 
point does not arise as plaintiffs had 
nothing to do with the making ofthe suit 
contract; they did not arrange it as agents 
at all This is sufficientto dispose of the 
appeal but I think it proper to expres; 
my opinion on the question raised on the 
merits as well. ə 

It is 2nd defenlant’s case that Ist defend- 
ant company committed breach by wrong- 
fully failing to fix the exchange in proper 
time and thuscausing & loss of more than 
the Rs, 30,000 claimed in suit. Itis true 
that the covenant to fix the exchanges is not 
a part ofthe maia contract, Hx. B; but is 
oily a eollateral covenant and the breach 
of it will not justify a breach of the main 
contract. Bat it was op2n to the 2nd de- 
fendant company, if the 1st defendant com- 
pany committed breach of that covenant, 
to set off the damages resulting from it 
against the damages for the breach o€ the 
min contract anl asthe former is admit- 
tedly larger than the latter it furnishes a 
fall defence to the sult. The question 
thea is whether the tst defendant company 
weongfully failed to fix the exchange, 6 

The covenant was for the lst defendant 
comvany to getthe exchanga fixed on erè- 
ceiving written instructions to that effect 
from the 2nd defendant company subjec. 


“to ths Banks in Madras operating for th- 
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period. The 2nd defendant company wrote 
ws early as J4th of February 1920, asking 
exchange to be fixed at the then prevalent 
rate see Hx. III. It is conceded that ex- 
change was not fixed till the due date that 
is in March 1921. The Ist defendant com- 
ety itself by pleading that the 

anka were not operating forthe period ; 
the burden is on them to prove this, The 
evidence in the case on the point leaves 
the matterin considerable doubt. Mr. Men- 
zieg who was in charge of the lst defend- 
ant company says he applied at once to 
Mr. Todd, of Messrs. Huson Todd & Ca,, 
exchange brokers, to gat the exchange 
fixed but that he was told that the Binks 
were not quoting so far forward; the period 
being over a year. A letter was sent by 


the lst defendant company to the 2nd de-., 


fendant company on 16th February, Ex. IV, 
gaying that they regretted they were un- 
able to fix the exchange as the Binks 
would not at the time b ok forward and 
that they would advise them when they 
were able to fix. To thie 2nd defendant 
company sent a reply, Ex. VILL on the 19th 
February, saying inter alia that they hoped 
the lst defendant company would fix the 
exchange at their earliest convenience. 
Not having heard from them till April, 
they wrote again Ex. IX, urging that ex- 
change should be fixed at a favourable rate 
by the lst defendant company at their 
earliest convenience, They wrote again 
on 8rd May Ex. X to the same effect, Ta 
that a reply was sent, Ex. XI, on 4th May 
by the Ist defendant company stating that 
they were not able to fix the exchange yet, 
that they were keeping in touch with the 
* Banks and thatif they were able to fix up 
they would inform the 2nd defendant com- 
pany. They further added that they would 
fix the exchange at the first oppertunity 
without reference to the 2nd defendant 
company. In spite of these assurances the 
exchange was not fixed. The evidence of 
Mr. Todd of the exchange broker's firm 
shows that it was only in May, 1:20 that 
appligation was made to him to fix the 
exchange regarcing the suit contract and 
in that particular itis not in accordance 
with evidence of Mr. Mengies. He also 
said thatit was easier to fix the rate in 
ne sh than in Muy. The learned Trigl 
Jadge finds that probably Mr. Todd for- 
gat the matter between February and May 
and subsequently he tried fruitlessly, to gct 


the exchange fixed, and on this finding 
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the learned Judge holda that the Ist defend» 
ant company having put the matter in 
the hands of a firm of competent brokers 
had discharged their obligations in full 
and were not liable forthe failure to fix 
the exchange. I regret I am unable to 
accept this view. lL am inclined to think 
that the truth ig that the first defendant 
company took nosteps to get the exchange 
fixed till May, when they put themselves 
in communication with Messrs Huron, 
Todd & On. as Mr. Todd says, But even 
if we assume that the fault was wholly 
Mr. Todd’s in not fixing up the exchange 
as the Tiial Judge finds that cannot ex- 
onerate the Ist defendant company from 
liability to 2nd defendant company for not 
getling the exchange fixed. It was their 
duty, to see that the matter was pushed 
through. If Mr Todd who was their agent 
failed in his duty they might havea claim 
against him but they cannot plead the 
laches of their own agent as a defence 
against the ynd defendant company Al- 
though Mr. Todd says that he could not 
fix up the exchange for March, 1921, his 
books seem to show that he fixed up 1ales 
for a number of forward contracts ard I 
am inclined to think with the Trial Judge 
that with some diligence he could have 
fixed up the exchange for this contract 
also. At any rate, I am not satisfied on 
the evidence on record that it has been 
proved that it was impossible to have got 
the exchange fixed up in spite of the best 
endeavours of the lst defendant company. 
No evidence has been called from any of 
the exchange Banks in Madras to show 
that the exchange could not have been fixed 
up in time for the suit contract. Whe- 
ther the fault be the Ist defendant com- 
pany's or Mr. Todd's in either case, the 
2nd defendant company is entitled to be 
reimbursed the loss caused by the failure 
to fix up the exchange in time. On this view 
neither the Ist defendant company nor 
the plaintiffs will be en'‘itled to any 
amount as damages from the 2nd defendant 
company. On this ground also the suit 
wonld fail. ? 

For the above reasons, I agree that the 
appeal should hbe allowed and the decree 
of the Trial Judge against the 2nd defend« 
aut company should be set aside and 
the suit dismissed ugainst them with costs 
in the Trial Court and of the appeal, 


V.N. V, 
Appeal allowed. 
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LAHORE HIGH COURT. 
MiscsLuansous Ssoovp CIVIL APPEAL 
No. 43d oF 1926. 

May 7, 1926. 
Present:—-Mr. Justice Jai Lal. 
NAND LAL—Duranvant—APPELLANT 

. . VETSUS 
BALI NATH—P.atatipF—RaePonDENT, 

Owil Procedure Code (Act V of 1908), e. 191, 
= Inherent powers—Remand, 

It ıs not Gampstent for a Court to remand a case 
undar s. 151, O P.O, when the case is clearly 
covered by another provision of law under which a 
remand can be made, Section 151 only comes into 
operation in the absence of an expresa provision of the 
law governing the case before the Court and is to be 
used 12 exceptional cases, 


Miscellaneous second appeal from an 
order of the Additional District Judge, 
Lahore, dated the 19th January 1926, re- 
versing that of the Subordinate Judge, 
pen Class, Lahore, dated the 15th April 
1925. 

Sardar Charan Singh, for the Appellant. 

Mr. Jai Gopal Sethi, for the Respondent. 


— JUDGMENT.—The plaintiff and the 
defendant are owners of adjoining shops. 
The plaintif instituted a suit against the 
defendant for an injunction restraining 
him from demolishing the wall between 
the two shops on the ground that it belong- 
ed exclusively to the plaintiff or, in the 
alternative, if the Court held thatit belong- 
ed to the defendant then the plaintiff had a 
right of easement on it. 

The first Court dismissed the suit finding 
against the plaintiff on both these allega- 
tions. The Vistrict Judge on appeal held 
that the plaintiff had failed to prove that 
he waa the sole owner of the wall. He 
gave no definite finding as tothe right of 
easement cluimed by the plaintiff but seems 
to be inclined to differ from the Trial 
Oourt. Hə, however, held that another 
question arose inthe case, that is, whether 
“the wall was the a property of both 
plaintiff and the defendant as some evi- 
dance was given inthe Trial Court on hts 
question. He, therefore, remanded the case 
to the Trial Oourt for a fresh decision on 
the merits and ordered the Court fee 
stamp on the memorandum of appeal to be 
refunded. : 

The defendant is the appellant before 
me. Itis rightly contended on his behalf 
that the case should not have been remand- 
ed under ©. XLI, r. 23, but that under 
the circumstances mentioned by the Dis« 
trict Judge the remand should have been 
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under O. XLI, r. 25, It wasalso contenti- 
ed that the questjon of the joint owner- 
ship of theewall in suit did net arise on 
the pleadings of the parties and, therefore, 
the District Judge was not justified in 
making an? remand at all. The Counsel 
for the re-pondents contends that the 1e- 
mand was under s. 15l oftheO P.C.and 
that, therefore, no appeal lies to this C: urt, 
He cited authority in support of his con- 
tention that in the case of a remand under 
s. i5lof the O. P.O. no appeal lies, He 
also cited authority in support of the pro- 
secution that the Court is entitled to re- 
mand a case under s. 151, O. P. C, With 
both of these propositious as broadly 
stated I have no concern. In my opin- 
ion it is not competent for a Court to 
remand a case under s, lbl when the case 
is clearly covered by another provision of 
the law under which a remand could he 
made, Section 151 only comes into opera- 
tion in the absence of an express provirion 
of the law governing the case hefore the 
Court and is to be used in exceptional 
cases. 

Then the learned Counsel contended t! at 
no appeal lies if the remand is under 
O. XLI, r. 25 but then the remand in this 
case was not under that section but though 


‘no section of the O. P. O. is quoted under 


which the remand was made,in substance 
the remand was under O. XLI, r. 23, and 
from such a remand an appeal lies to this 
Ovurt. I, therefore, overrule, these objec- 
tions of the Counsel for the respondent. J 
also hold that this was obviously a case for 
a remand under O. XLI, r. 25 

As regards the contention of the Counsel 
for the appellant no question of the joint 
ownership of fhe wall arose in this case, P 
consider that, under all the circumstances 
of the case, the learned District Judge wds 
entitled to a call for a finding on the ques- 
tion. I donot wish to express my further 
opinion on this aspect of the case as it may 
prejudice the case of the parties before the 
lower Court. l 

I accept the appeal, set aside the order of 
the District Judge remanding the case to 
the Trial Court under O XLi, r. 23 and 
direct the District Judge to make an order 
of remand under O XLI, r. 29 

The partieg will bear their own costs of 


© 
e 
R. L. Case remanded, 


~ 
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CALCUTTA HIGH COURT. 
APPEAL FROM Oxupger No, 237 ar 1924, 

Dove uber 11, 1925. 


Present:—Mr. Justice Cuming and 
: Mr. Justice B. B. Ghos& 


MAHENDRA KUMAR OHAKRAVARTI—_ 


: PLAINTIFF —APPELLANT 
versus 
NARAYANI KAR PORKAISTHA—~ 

i DBrENDanT — RESPONDENT 

Civil Procedure Code (Act V of 1908), O XLI, r, 25 
--Remand—Appellate Court, whether can afen same 
findings and remand for fresh trial—Local mvesiiga- 
tion—Procedure 
- A Court of Appeal cannot affirm some of the find- 
ings of the Trmal Court and then remand the case for 


fresh trial: » 

Where on hearing an appeal the Appellate Court is 
of opinion that a local investigation is necessary, il 
should either order it itself or direct the lower 
Osurt to hold a lotval-investigation and to send the 
results to the Appellate Court after which the appeal 
should be decided finally = 

Appeal against anorderof the Additional 
Sibsrdinite Judge, Sylhet, dated the 25th 
Mirch .924, reversing that of the Munsif, 
First Court of that place, dated the 19th 
August 1922. 

Babu Birendra Chandra Das, for 
Appellant. 
Babu Hemendra Kumar Das, for the Re- 


spondent, 


. JUDGMENT. 

Ghose,J.—This appeulis against an 
order of remand by the Subordinate Judge 
who in his judgment has observed that he 
uphglds the finding of the learned Munsif 
with regard tə two points and says that 
the appeal is allowed in part and the decree 
of the Trial Court is set aside and the suit 
remanded for a fresh trial after local in- 
Ve-tigation What he does in effect is that 
he aftirms certain findings of the learned 
Munsif but sets a-ide the decree and 
remands the case fora fresh trial. This as 
has been pointed out by this Court in 
numerous cases he has no authority to--do. 
If the learned Subordinate Judge thought 
it necessary that a fresh local investigation 
should be held he might have ordered it 
himself, or he might have directed the 
lower Court to direct a locil investigation 
to be held and to senlbick to him ths 
result of such local investigation. ‘After 
having done so the Subordinate Judge 
him#® ought to have decided the appeal 
finalty. 

The order of remand made bythe Sub- 
ordinate Judgeis set aside and the case 
gent back to him for re hearing and if he 


the 
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thinks it necessary to have a local investiga- > 
tion he may make an orderin the manner 
set forth above. Uosts of this appeal will 


abide the result. Š 
Cuming, J.—I agree. 
M, B. Appeal allowed, 


Case remanded. 


BOMBAY HIGH COURT. 
Seoonp CIVIL APPRAL No, 272 oF 1925. 
November 18, 1925. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr Justice Covajee. 
RAMOHANDRA VASUDEV VIJAPURE 
AND OTHE«8-~-DBFENDANTS —APPELLANTS 
VETSUS 
ANANT LAXMAN THARKAR 
AND ANOTHER—PLAINTIFFS —RE-PONDENTS. 
Easements Act (V of 1882), s. 21—Right of way— 
Passage for Municipal sweeper for purpose of clean- 
ang privy, Tight to, whether can be acquired. 
The owner of a house can acquire an easement for 
a sweeper to pas over land belonging to another for 
the purpose of cleaning privies attached to the house 
and it is immaterial that the sweeper who passes over 
the landis ascrvant ofthe Municipality and not a 
servant of the owner of the house. |p. 171, col. 1.] 
Second appeal from a decision of the 
District Judge at Satara, in Appeal No 245 
of 1924, reversing that of the First Class, 
Subordinate Judge, Satara, in Civil suit 
No. 299 of 1921 
Mr. J. G. Rele, for the Appellents., 
Mr. P. B. Shingne, for the Respondents. 
JUDGMENT.—The plaintiffs sued for 
a declaration that they had aright of way 
over the plaint Bol ‘passage, and for an 
injunction directing the defendants not 
to obstruct the sweeper (bhangi) of the 
plaintiffs coming through the Bol to cleanse 
the plaintiffs’ privy, the plaintiffs alleging 
that the sweeper had been using this Bol 
for cleansing plaintiffs’ privy fora period 
of more than twenty years so as to give the 
plaintiffs a right of easement for such user, 
and that the defendants had wrongfully 
obstructed the enjoyment of such right by 
putting upa door frame at the north end 
of.the Bol blocking the passage some time 
“about March 1921. 
The lower Court dismissed the suit, find- 
*ing that, even from plaintiffs’ evidence 
Ex. 63, it was clear that, thoigh not a 
regular passage, there was no other open 
apace over which the sweeper could pass to 
the plaintiffs’ privy for cleansing it; thas 
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there had clearly been obstrucbion in the 
alleged enjoymsant by the rplaintiffs, but 
that as the date of obstruction given by a 
Witness showed that platatitfs had post 
dated thb cause of action when they des- 
cribed it as taking place in March 1921, 
and as the obstruction réally took place’ in 
1918, the suit was barred. 

Toe Appellate Judge on the question of 
limitation said:— 

“As regards the second point, it was not 
set up by respondents and no issue thereon 
was framed prior to the hearing. Theissue 
appears to have been framed by the learned 
Subordinate Judge atthe timeof writing 
the judgment as the result of a remark by 
appellants’ witness Ex 67. That witness 
` says that the sweeper was obstructed five or 
six years ago. This obstruction was appa- 
rently by word of mouth and is not the 
obstruction complained of in the plaint. 
Exhibit 67 was examined in June 1924 and 
the suit was led in April 1921,s0 if the 
obstruction took place five, and not six 
years before his examination, there would 
have been no interruption more than two 
yeurs before the date of suit. Further it 
does not appear that the obstruction ended 
in cessation of the useratall. The witness 
implies the contrary.” 

The appeal was, therefore, allowed and 
injunction was granted tothe plaintiffs-ap- 
pellants. 

{t has been urgedin this Court, in the 
first place, that the plaintiffs, ay owners of 
their house, cannot acquire an easement of 
the nature of a right of way over the pas- 
sage for the use of the sweeper who is a 
Municipal servant. “An ‘easement’ is a 
right which the owner or occupier of cer- 
tain land possesses a3 such, for the beneficia] 
enjoyment of that land, todo and continus 
to do something, or to preventand continue 
to prevent something being done in or 
upon or inrespect of certain other land not 
hisown.” Existenceofaprivy necessitates 
some agency for its being cleaned. 
agency in this country generally is employ- 
ed from outside. We do not think the 
fact that the sweaper is°a servant of the 
Municipality would prevent the plaintiffs’ 
acquiring aright of way ower the defend- 
ants’ land provided it was used by the 
sweeper fur the purposes connected with 
tha proper enjoyment of the plaintiffs’ pre- 
mises, It seems to us from the Illustration. 
(b) tos. 21 that plaintiffa certainly would be 
entitled to establish an easement in their 

: 4 
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favour, provided they conld prove that the 
passaga belonging to the defendan's had 
been used as of right by the Municipal 
swesper for ‘the necessary period. We 
agree withethe District Jadge thatthe de- 
fendants had not proved that there had 
been an obstruction in the legal sense of 
the term to the user of the passage by the 


sweeper. We must, therefore, dismiss the 
appeal with costs. 
Z. K. Appeal dismissed. 
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NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 
MISORLLANEOUS O1vin APPEAL No. 25-B 
oF 1925. 

March 24, 1926, 

Present:—Mr, Prideaux, A J. OC. 

JAI KRISHNA AND OTHERS —PLarvtires 
~~A PPELLANTS 
VETSU 
NEW MOFUSSIL CO —DEFENDANT— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), O II, r. 10, 

f , T. 10—Transposition of partres—Dirs0 etron 
óf Court—Appeal—Appellate Court, interference by— 
Principal and agent—A counts, surt for~ Prelim- 
nary decree, object of—Objections to sems, when to be 
Aa eer charge of, when may be 
made, 

The making of a defendant a plaintiff is a matter 
within the discretion of the Court and a Oourt of 
Appeal will refuse to interfere with the exercise of 
such discretion by a lower Court especially whem ro 
oF is raised to this course at the trial. [p 175, 
o : 


The purpose of a preliminary decree in a suit for 
accounts 13 marely to ascertain whether the defendant 
is liable to account tothe plaintif. Objections toe 
items, on whatever grounds, are to be reserved when 
the question of the accounts has been tried. [tord : 

There can be no valid objection toa charge of mis- 
representation bsing raised after the preliminary 
decree has been passed [ibid ] 

Appeal against a decree of the Addi- 
tional District Judge, Akola, decided on 
90ch April 1925, in Civil Appeals Nos. 3iand 
35 of 1925. ; 

Mr, M. B. Kinkhede, R. B., for the 


lants. 
Sir B. K. Bose and Mr. A. V. Khare, for 


Appel- 


„the Respondents 


JUDGMENT. —This suit relates to 
dealings between the present plaintiff Np. 4 
andthe Karanja Branch of the New Mofugsil 
Co. Ltd. This Company has a ginning 
factory at Karanja, in which the plaihuft 
No. 4 Karnaji Shrawanjihad ginned cotton 
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pragsed into 803 bales, which were sent to 
the Company at Bombay for sale, he taking 
advances from time to “time from the 
Company. The Karanja agent of the Com- 
pany demanded under Ex. D-4 Rs. 8,000 as 
margin money and said that unjess it was 
paid within 2! hours the bales would be 
sold. As the money was not paid, the bales 
were sold and information was duly given 
to the owner of the bales who confirmed 
the sale undera signature: see, Ex. D Ll. 
He then on lłļth July 19-0 assizned his 
rights to recover the balance of the price of 
his bales in the hands of the “Company to 
plaintiffs Nos. 1 to3 by a document, Ex. P-1. 
These three, therefore, sued the Oompany 
and the assignor provisionally for Rs, 31 
but obtained a decree in the tirat Gourt for 
Rs. 12,473-14. The preliminary decree in 
the case was passed on dth November 1921, 
and is in the following words:— 

“Tt is ordered and decreed that the plaint- 
iffs are entitled to take a:counts from the 
defendant No. 1 and that the defendant 
No. L do submit his accounts on 12th De- 
cember 1921.” 

The final decree was passed on 6th 
January 1924, and agaiast that decree an 
appeal was filed by the Oompany. The 


plaintiffs had also appealed from the Trial, 


Court’s decision, and the judgment of the 
lower Appellate Court disposed of both 
appeals. 

It seems that during the trial of 
the suit Karnaji Shrawanji applied on 
30th July 121 to be made a co-plaintiff and 
wasemade one. After the preliminary 
decree the plaintiffs, for the first time, con- 
tended that there was no necessity for 
further margin money, that the Company 
had misrepresented the facts to Karnaji 
Shrawanji with regard to it, who confirmed 
the sale because of this misrepresentation, 
and that the sale was void; and further 
that they should be allowed to go behind 
it and get the highest rate (Rs. 510 per 
bale) for the 308 bales in question. The 
lower Appellate Court, dealing with this 
matter, writes: — 

“Tt is now urged before me on behalf of 
the appellanis that there have been some 
very radical defects in the trial of the case 
and thus they have been prejudiced, I 
find that the trial of the case has not been 
according to law, Tne nature of the suit 
was ateonce changed after the preliminary 
decrée. I have already ren.arked that the 
suit as eriginally brought was quite simple, 
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After the preliminary decree, however, the 
plaintiffs began making allegations which 
were quite inconsistent with the case as 
was first laid. In the plaint there are no 
allegations of any misrepresentations or 
anything of the kind. In fect, th8 autho- 
rity of the defendant No. 1 to sell the bales 
was not disputed in the plaint (vide para. 2 
of the. same). The fact that the plaintiffs 
were being allowed to make out a case quite 
inconsistent with that in the plaint appears 
to have escaped the attention of the lower 
Court some how orother. This is regret- 
able; however, inasmuch as the defendant 
No. 2 (who was subsequently made plaintiff 
No. 4) gave a distinct understanding in 
his application dated 3th July 1921 that 
no new question or cause of action will 
bə introduced although he is made a co- ` 
plaintiff. The para. 3 of the said application 
may be reproduced here:—'Tbhat no new 
question or cause of action will be in- 
troduced nor the nature of the suit be 
altered by making the plaintiff a co-plaint- 
iff. In spite of the undertaking given the 
whole nature of the case was entirely 
changed. The foundation of the original 
case was excontiactu while the basis of 
damages subsequently claimed are mis- 
representation and according tothe judg- 
ment of the lower Court (para. 25 of the’ 
judgment of the lower Court) even negli- 
gence and carelessness. The lower Court 
thus made an initial mistake in allowing 
these new pleas to be taken after the pre- 
liminary decree. In such cases it is de- 
sirable that before ordering an account to 
be taken the question of principle involv- 
ing the measure of liability of the defend. 
ant should always be decided first, vide: 
Harihar Prasad Singh v. Kesho Prasad 
Singh (1). 

The Judge then proceeds to state that 
there are two forms of account which can 
be claimed by cestui que trust against the 
trustee, one being an account of a)l such of 
the moneys or funds comprised in the trust 
deed as have been possessed or received by 
the trustee, and the other being an account 
in addition tothe former account of the 
moneys or funds *comprised in the trust 
deed which might, without the wilful 
peglect or defaulé of the trustee, have been 
go possessed or received; vide. Peary Mohun 


Hukherjee v. Monohar Mukherjee (2). He 


(1) 71 Ind. Cas. 911; A. I. R. 1924 Pat.17@, 
(21 74 Ind Cas 373; A. LR. 1924 Cal, 160; 27 ©. W, 
N. 989; 38 O. L. J. 255, 
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finds that the plaintiffs’ case as laid down in 
the plaint was for the common account but 
that itewas subsequently changed into one 
for account, and was of opinion that the 
plaintiffs could not be allowed to change 
the nature of the suit, 2. e, the basis of 
measure of damages, as the preliminary 
decree does not warrant it, and that it 
would be going beyond the scope of the 
preliminary decree to allow damages on 
the ground of misrepresentation. The 
Oourt further finds other difficalties in the 
ease. The Judge writes:— 

“During the pendency of this appeal the 
first three assignees in whose favour the 
decree was passed again transferred their 
rizhts under the decree to respondents 
Nos. 5to7 who are now brought on the 
record. The original deed of assignment 
Er. P 1 in favour of the first three plaintiffs 
does not dispute the sale of bales made by 
the defendant No litseems. Had it been 
otherwise their suit would not have been 
maintainable. A right to claim damages 
for wilful default, etc , cannot be assigned 
at law. The point is quite clear: vide, Proh- 
lad Chandra Das v. Biswa Nath Bera (3)" 

Tne Judge held that the plaintiff No. 4, 
the original assigncr, cannot be allowed to 
claim damages on the ground of mis- 
representation etc., when he himself gave 
a distinct undertaking in para. 3 of his ap- 
plication dated the 30th July 1921 that the 
mature of the suit would not be altered. 
Toe Judge then proceeds to reverse the 
aacree of the Trial Court and remind the 
cise to it with directions to confine the 
claim to the case of an ordinary account- 
ing as contemplated by the preliminary 
decree passed, holding that the plaintiffs 
cauld not claim any relief on the ground of 
misrepresentation etc, as the right to claim 
damages on the said basis could not in 
law be transferred to them, and that so far 
a3 the plaintiff No. 4 is concerned he is 
estopped by his application dated the 30th 
July 1921 from changing the nature of the 
suit and claiming damages on the ground 
of misrepresentation etc. The Judge fur- 


ther directed that if he sp liked, plaintiff, 


No. 4 may be allowed to withdraw from 
the suit, and, if so advised to bring a fresh 


suit. The lower Appellate Court directed ° 


the firat Court to start enquiry from the 
state after the passing of the preliminary 


(3) 82 Ind. Cas. 411; 400, L J. 79; 28 O, W. N. aft; 
A L R, 1924 Cal, 1047; 51 O, 072. 
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decree, tlfat decree rèmainidg intac. not 
having been assailed or appealed against by 
any ofthg parties. Against that remand 
the present appeal has been filed. 

It is argued for -the appellants tha: the 
contract of ginning (Ex. D-9) date’ the 
80th October 1919 commenced the business 
relations between the parties, and that the 
contract of consignment (Ex. D 10) dated 
the 3rd June 1920 was in furtherance of 
the first contract; that between tiese ‘lates 
the plaintiff No. 4 had taken Rs, 25; 00 
advances, out of which Rs.4 000 were re- paid, 
and that Rs. 16,50) were outstanding on 
3rd June 1920. The bales were sent to 
Bombay piecemeal from time to time. There 
is a dispute between the parties as to the 
margin money: the plaintiffs say it was 
20 per cent. while the defendant says it was 
40 per cent. Exhibit D-4, a memorandum 
dated the 22nd June 1920, by which the 
New Mofussil Company called upon the 
plaintiff No. 4 to pay into its office Rs. 3,000 
as further margin money within 24 hours 
gives no details. The next letter, Ex D 5, 
dated 3 days later informs the present 
plaintiff No 4 that 300 biles of Umra ction 
belonging to him had been sold for 
Rs 267 12 by Bombay-khandi. It is point- 
ed out that the assignees, plaintiffs Nos, 1, 
2 and 3, knew nothing of the contract and 
could, therefore, only sue for proper account, 
and that this they did, and that the only 
question for the preliminary decree «wag 
whether the defendant is liable to acconnt., 
The defendant in para, 7 of his written 
statement dated the 12.h March 1921 doeg 
not show how Rs 870-27 were made outa 
The plaintiffs’ reply to this is containe | in 
para 5 of their written statement dite the 
27th June 1921 At that’stage the question 
of how the matter stood between the parties 
could not be gone into, and the defen: lant 
did not file his accounts till 13th July 1921, 
The right of plaintiffs Nos, 1, 2 and 3 to sne 
had been assailed Iam re‘erred to Syd 
Shah Alaiahmad v. Bibee Nusibun (4):-8 to 
the procedure to be observed in a fudicial 
enquiry into accounts. The following c igeg 
are also quoted forthe appellants: Anra 
Persad Roy v. Dwirkanath Gingopachya 
(5), Degamber Mozumdar v. Kallynath e Roy 
(6), Moulvi Nizamuddin Sowdugar v® xe'h 
Kasturehand (7), Hurrinath Rai v, Krishna 


4) 24 W R. 70. 

3) 6 O 754; 5 O. L. R. 321; 3 Ind Dec, (N, 8) 4:9, 

6) 70. 6054; 90 L R. 205; 3 Ind, Deo, (N, 90 9, 
lar, L. R. Gl, 
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Kumur Bakshi (8) and Hajhunath v. Gan- 
patji (9; ın Which it was laid dgwn: “Ina 
suit by a principal against an agent for 
an acconnt, on the fact of agency being 
established, it is the duty of the Court to 
direct an account to be taken of the defend- 
ant's. dealings as agent. When once the 
plaintiff has shown that the defendant is 
an acccunting party, itisthen for the de- 
fendant to prove the amount of his receipts 
and disbursements.” dt is contended that 
O. XX. r. 16, C. P C., lays down that where 
the Court finds necessary it shall, before 
passing its final decree, pass a preliminary 
decree directing such accounts to be taken 
as it thinks fit. And it is argued that the 
only question to be ascertained before the 
passing of the preliminary decree was 
whether the defendant is accountable or 
not, as to how and to what extent he will 
be according to the nature of the items to 
be proved or objected to after the prelimi- 
nary decree. It is eaid that inthe present 
case the Company wanted certain items 
to beshown as credits and debits against 
the plaintiff No. 4 and his assignees. They 
then knew of their nature and objected on 
the following grounds:—(1) misrepresenta- 
tion in obtaining sanction to the sale; (2) 
that margin money was 20 percent and not 
40 per cent. 1 e, the margin not having 
ruo out defendant had no business to 
sell. The plaintiff objected to the several 
of the debit items on account of losses for 
rejection of goods and also to certain items 
of expenditure. It is said that the mere 
filing of accounts is nothing, as details 
were wanting; that on 17th March 192% de- 
: fendant’s detailed statement,was recorded 
and the plaintiffs given time to reply; and 
that the reply in writing was filed on 9th 
June 1922 that the defendant replied and 
that then came the issues on 7th July 19:2, 
It is contended that there could be no ques- 
tion as to damages prior to the passing of 
the preliminary decree, and that even if 
the allegations of misreprerentation and 
objection to each particular item had been 
raisede prior to the passing of the prelimi- 
nary decree, ther could not have heen em- 
bodied in that decree, and that these dis- 


putes were rightly reserved to be decided ° 


after the preliminery decree. On the 


question of defer dani No. 2 becoming the? 


pléintiff No. 4, it is contended that it made 


(8) 14 C. 147; 13 I. A. 123; 10 Ind Jur, 475; 4 Bar. P, 
C.J, 751: 7 Ind, Des, (x. B.) 98 (I. C), 
(H) 27 A. 874; A W, N. 105) 3, 
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no new cause of action, and that he could 
not object to the misrepresentation until 
the accounts were produced, nor could 
objections to particular items be raised 
until after the preliminary decree had been 
passed. Under the contract the agent, it 
is argued, is bound to render proper ac- 
counts, and the plaintiffs are enforcing the 
agent his statutory liability.’ It is stated 
that para. 3 of the present plaintiff No. 4’s 
written application dated the 30th July 
1921, which runs ‘that no new question or 
cause of action will be introduced nor the 
nature of the suit be altered by making 
the applicant a co-plaintiff’ did not amount 
to an undertaking or representation that 
no new points would be taken; and that 
the plaintiffs were entitled to raise what 
objections they pleased after the accounts 
had been filed and the details under- 
stood. 

For the respondent, the general principle 
argued for by the learned Counsel for the 
appellants is not disputed. But it is con- 
teuded that the ordinary procedure may be 
deflected in virtue of certain events that by 
accepting the sale the present plaintiff 
No 4 accepted the price as proper; and 
that there was no attempt then to throw | 
doubts on the Company's bona fides, and 
that in the plaint the fact of the sale and 
also of the rate was accepted. It is stated 
that the assignment is a mere right to sue, 
but that this fact could not affect the 
plaintiff No. £s right It was becaure the 
other plaintiffs realised their position as 
insecure that the 2nd defendant was rem¢-v- 
ed and madea plaintiff. Itisargued that 
though the accounts were to be examired 
the plaintiffs could not re-open the question, 
as there had not been a bona fide sale, and 
cannot now go behind it. They induced 
the Company to accept that position, know- 
ing that the right to take accounta wae not 
assignalle, being a mere right to sue within 
the meaning ofs 6, el. (e) of the Transfer 
of Property Act: see Proh'ad Chandra Das v. 
Biswa Nath Bera (3), Jt is argued that the 
plaintiff had come jo Count. They would 
have been non- suited, so in order to aveid 
this the defendant No. 2 is made a plaint- 
iff; and it is stated that the caese should be 
regulated to the period when he was mede 
a parity. It is admitted that the plaintiff 
No. 4ean object to all items” except the 
validity of the sale, and itis contended that 
there are only two courses left, of reopen- 
ing the whole proceeding, and to put. the 
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parties in the position before the defendant 
No. 2 applied to be made plaintit, or in- 
vestigation into the accounta must be on 
- the understanding that the sale of the bales 
wus genuine, 

It must be realised that the mahing of 
a defendant a plaintiff is a matter within 
the discretion of the Court, and the making 
of the plaintiff No. 4 a plaintiff was not 
objected to during the trial after the pre- 
liminary decree, Itseemsto me that the 
lower Oourt is wrong in remanding the 
case for a fresh decision. The purpuge 
of the preliminary decree is merely to as- 
certain whether the defendant is liable to 
account to the plaintiffs, Objections to 
items, on whatever grounds,seem tome to 
be reserved when the question of the 
accounts has been tried. Questions as to 
limitations regarding certain items or of 
the defendant's right to charge them are 
common in these account cases, and I see 
no valid objection tothe charge of mis- 
representation being raised after the pre- 
liminary aecree has been passed. Nor do 
I think that the plaintiff No. 4 is estopped 
by his application dated the 30th July 1921 
from raising this groundin the trial of the 
case after the passing -of the preliminary 
decree. 

With these remarks I set aside the decrees 
of the lower Appellate Court, remanding 
the cases, and direct that Court to dispose 
of the appeals on their merits. Costs will 
abide the result, 


Z. K, Cases remanded, 
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tcrsus ° 
Pandit GOURI SHANKAR AND axotsER— 
PLAINTIFFS RE POPDENIS. 

Transfer of Property Act (LV of 1882),8 76 (&)— 
Moi gage with possesrun— Duty of mortgugre to keep 
accounts Profis tobe deler mined ac oruing to ‘yoma- 
banav—‘Jamabandi”, meaning oj— Conuac ict 1X 
oj 1872}, 8 78— Interest by way of damages, uhin con be 
alle wed. 

Section 7E, cl (g) of the Tianefer of Prey city Act 
PORE a definite obligation on a mortgagee in [OB-, 


.SHEORANI BIBI Y. €COURI SHANKAR, 


. . 

lide 
session to keep clear, fyll and accurate aceounts of all 
sums 1eccived gud spent by him as a mortgagec 


Where, therefore, a mortgage-deed provided that 
the protits of the moltgaged property were io le 
appropriated By the mortgageo in leu of intcicst 
and that in case the profits fell short of the inten rt 
the mortgagor was liable to pay the deficiency a ord- 
ing to the Jamabandi 

Held, that the term ‘jamabundi’ in the dced st Lori- 
gage was intended to cover such accounts as the low 
required the mortgagee to keep, viz,the taiacll 
and the account of collections kept by the mortgiges 
and not the sakane jamabandl. [p. 176, col 2 p 
177, col 1, 

Interest y way oe Jaa aas may beallowed evcn 
outside the terms of s. 73 of tho Contract Act, smee 
where a person bas paid money for another unde: pn 
indemnity, oxpress or implied, he is entitled to int: rest 
because he is not fully indemnified unless he is jut iu 
the same position pecuniarily asif he had not paid the 
money. [p. 178, col. 1.] 

Appeal against the judgment and decree 
of the Sub-Judge, Mohanlalgunj, Lucknow, 
dated the 14th March 1925, modifying that 
of the Munsif, South Lucknow, dated the 
llth October 1923. 

Messrs B. N. Srivastava and R. B. Lal, 
for the Appellant. 

‘Messrs. Hakimuddin, Daya Kishan Seth 
and Girja Shankar, for the Respondents. 

JUDGMENT.—T his is the defendai t's 
appeal from the decree of the Subordinate 
Judge of Mohanlalgunj, Lucknow, daied 
the 14th of March 1925 passed on a; pal 
from the decree of the Munsif(South) Luck- 
now, dated the lith of October 1923. The 
decree under appeal modified the device 
of the Court of first inslance. The plazyt- 
iffs-respondents have fled cross-oljceticr s, 

The facts of the case are as follows:— 

On the 19th of November 1&87 Ganesh 
Singh, Jodh Singh and Nohti Singh, sas, 
of Bachchu Singh, and Jagannath Sn gh 
and Mahabir Singh, sons of Durga Singh, 
executed a deed of mortgage of an anup.ul- 
ous character in respect of an 8-aunas undc T- 
proprietary share in village Hur Kunwar 
Khera, Pargana Nigohan, District Lucknow 
in favour of two brothers, Dhaunkal Singh 
and Roshan Singh, fora sumof Rs. | €00 
(Ex 1) Theimportent terms of the mut- 
“gage were as followr.— 

(1) Iniercst on the principal sum sil. LU 
was payable at the 1ate of Re. 1 pel Vent, 
pel menge, 

(2) The mortgage was to be redeem: d 
within fourjca's and during tl at | eeit d 
tLe mortgagols nere to lemainin | credo 
sion cf the property mortgaged. 

(3) The interest was to be paid six morth- 
ly, jn the eyent ol default it could be paid 


$ 
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yearly, in default the rate of,interest was 
enhanced to 2 percent. per mengsem from 
the date of the mortgage and was to con- 
tinue at the same rate until tæ expiration 
of the time fixed for redemption and the 
mowtgagees were given the option to sue 
fur the principal, for the arrears of interest 
and also for the future interest for the un- 
expired portion o! the terms of four years 
at the rate of 2 percent per mensem. 

(4) In the event of no redemption tak'ng 
place within the period of the four years 
the mortgsagees were given the right of 
entering lato the possession of the mort- 
gaged property. 

(5) During the continuance of the mort- 
gagoes’ possession the profits of the mort- 
gage | property were to be appropriated by 
the mortgagees in lieu of interest and the 
mortgagors were not entitled to claim any 
surplus and in case the profits were to 
fall short of the in erest the mortgagors 
were liable to pay the deficiency according 
to the “jamabandt”. 

(6) The interest that might have fallen 
due prior to the entry of the mortgagees into 
possession of the mortgaged property was 
to be treated as principal and was to carry 
interest at the rate of 2 per cent. per 
mensem This amount of interest, the 
principal and the interest on the principal 
amount were made payable at the time of 
re jemption at any khali fasal in the month 
of Jeth. 

Roshan Singh, one of the mortgagees, 
died His interest in the mortgaged pro- 
perty devolved by right of survivorship 
on his brother, Daunkal Singh, on the 19.h 
of May 1831 Dhaunkal Singh sold the mort- 
e gages rights under the deed of the 19th of 
November 1887to one Lachman Das; who 
afterwards sold ittothe defendant. Sub- 
sequent to this Ganesh Singh, Jodh Singh 
and Nohri Singh, three out of the five 
mortgagors, also sold their interet in the 
mortgaged property to the defendant or 
her predecessor-in interest. 

Tae suit, out of which this appeal arises 
was instituted by Mahabir Singh, one of 
the original mortgagors, and Jaipal Singh, 
son of Jagannath Singh, another mori- 
gggor. Mahabir Singh.and Jaipal Singh 
sole a portion of their interest to Gausi 
Shankar. Thus the three plaintiffs to the 
auis were Gauri Shankar, Jaipal Singh and 
Mahabir Singh. The relief prayed for is 
the redemption ofa 2 annas4 pies and 16 


kirantg share out of the 8-annag of the" 
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mortgaged property with aclaim for sur- 
plus profits to the extent of Rs. . OV. l 

The Trial Court found and the tinding is 
no longer in controversy that eĝch of iue 
original five mortgagors owned a 1 anna 
7 pies and 4 kiranis share in the mortgaged 
propeity. Italso found that Mahabir Singh 
had sold his share. In conclusion that 
Court dismissed Mahabir Siugh’'s claim al- 
together and decreed redemption ot a J 
anna 7 pies aud + krants shaie in favour 
of the first two plaiutitfs on pavmeat of 
Rs. 580-10 to the defendant. Fron this 
decree of the Oourt of firat instance the 
mortgagee defendant filed an appeal which 
was decided by the Subordinate Judge of 
Mohanlalgunj, Lucknow. Ia that appeal the 
defendant claimed a farther sum of Rs.3,000 
as the price of redemption of the | anna 7 
piesand 4 kirants shure. The plaintiffs filed 
a cros3-objection agaidst the same decree 
in respect of the share of Mahabir Singh 
the redemption of which had been refused 
by the Trial Court and they also challenged 
the finding as to their liability to pay 
Rs. 530-10 tothe defendant. They again 
claimed surplus profits from the mortgagee. 
This cross objection was valued at R3. 500 
and Court-fee was paid accordingly. The 
lower Appellate Court dismissed the de- 
fendant’s appeal and on the cross objection 
filed by the plaintiffs, modified the decree 
of the Trial Court by ordering the defeud- 
ant to pay Rs. 500 to the plaintifis by 
way of surplus profits and by exonerating 
the plaintiffs from liability to pay anything 
to the mortgagee. The objection as to 
Mahabir Singh's share was rejected. 

At the hearing of this appeal several ob- . 
jections were urged against the judgment 
of the lower Appellate Court. We will 
now proceed to state each of these objec- 
tions aod to give our judgment thereon. 

The mortgug-e’s case was that there 
has been deficiency in the profits of the 
mortgaged property, which were not enough 
to cover the interest. The Oourt below 
had rejec'ed this case on the gruund that 
the deed of the mortgage provided fora 
particular class of evidence, thatis “Jama- 
bandi,” as prof of deficiency, if any, and 
the mortgagee has failed to produce any 
such jamabundi. The argument on behalf 
of the mortgagee is that »ha has produced 
jamabandis prepared by the Patwari of the 
village. We are of opinion that the jama- 
bandi referred toin the deed of mortgage 
means the rent-roll and theaccount of eols 


_ by him asa mortgigee.” 


had 
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lections kept by the mortgagee in posses- 
sion. The Patwari's jamabandi cannot be 
accepted asa substitute for the private ac-. 
counts of the mortgagee. Saction 76, cl. 
(g), of tife Transfer of Property Act imposes 
a definite obligation ona mortgagee, in pus- 
session to ‘keep clear, full and accurate 
accounts of all sums received and spent 
We are, there- 
fore, of opinion that the term “jamabandv” 
in the deed of mortgage was intended to 
cover such accounts asthe law requires a 
mortgagee to keep. We agree on this 
point with the opinion of the Court below. 

The mortgagee also claimed interest 
for the period preceding possession from 
the date of the mortgage at the rate of 2 
per cent. per mensem. The Oourt below 
has held that the clause entitling such inter- 
est was penaland has allowed interest atthe 
rate of l per cent. per mensem as compen- 
pation. Here again we are of opinion that 
the judgment of the Court below is right. 

It appears that within the 8 annas 
share lie two plots of land Nos. 507 and 522. 
On the 26th of July 1582 Nohri Singh had 
made-a possessory mortgage of plot No. 
522 in favour of one Raghunath Prasad 
for a sum of Rs. 36 (Ex. A-4). He had 
also made a mortgage of plot No. 507 on 
the èth of July 18x43 in favour of one 
Ramadhin fora sum of Ks. 25 (Ex. A-3). 
The mortgagee-defendant claims the money 
due under the two mortgages just now 
mentioned. The Court below has rejected 
this claim on the ground that the mort- 
gages made by Nohri Singh were not 
binding on the representatives of Jagan- 
nath Singh, who are redeeming their own 
share only in the mortgage of the 19th 
of November 1887. We think that the 
Court below is right. 

The lower Appellate Court has debited, 
in the accounting, the defendant-mort- 
gagee with asum of Rs. 200 and interest 
thereon to theextent of Rs. 840. The de- 
fendant objects to this. The facts were as 
follows:— 

On the 16th of December 1888 Jagan- 
nath Singh paid Rs. 2\0 to the mortgagee 
for which he obtained a receipt (Ex. 5). 
This receipt acknowledges the payment, 
of Rs.z00 by Jagannath Singh by way of 
“amanat”? (deposit) and proceeds to say, 
that when Jagannath Singh and his other 
co-sharers pay the balance of the mortgage 
money due under the deed of mortgage 


. gated.the 19th of November 1887 the mort- 
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gagee shall deliyer another receipt to 
Jagannath Singh specifying thse principal 
and the interest. This is thesuin of Rs 290 
to which reference has just now been ma le, 

Prior to éhe suit, outof which this appeil 
has arisen, there has never been aclaim for 
redemption of any portion of the mortgaged 
property. [Indeed except as to the share of 
Jagaunath Singh the interests of the 
original mortgagees and ofthe morigag rsa 
came to be vested in tha defendant alone. 
The contingency referred to in Ex 5, there- 
fore, never came to happen and the deposit 
of Rs. 200 retained its original caaracter 
all along. At the hearing of the appeal 
the learned Pleader for the appellant reli-d 
on the fact that the original mortgagees 
had appropriated the deposit of Rs. 200 
towards part satisfaction of the interest 
which had fallen due prior to the mort- 
gagees’ entering into the possession of the 
mortgaged property. .To establish this 
claim he drew Our attention to Ex. N dated 
the 19th of May 1891. Thisis the instru- 
ment by which the surviving mortgiges, 
Dhaunkal Singh, had assigned his interest 
in the mortgaged property to Lachman Das. 
In the recital of Ex. N this sum of Rs. 2U0 is 
mentionedas having been paid by Jagannath 
Singh and as having been appropriated 
by the mortgagees towards interest, On 
thedate of the deposit interest to the extent 
of about Rs. 140 had fallen due and interest 
much more than Rs. 20) had accrued at the 
expiration of the first four years of the deed 
ef mortgage. The receipt (Ex. 5) %on- 
templated really a redemption and in any 
case before the expriy of the term of four 
years, This amount of Rs. 200 was to be 
credited towards the mortgage-money, prin 
cipal and interest, on such a redemption 
taking place but it never did take alte 
and the mortgagee entered into the posses- 
sion of the mortgaged property in virtue of 
the terms of the mortgage in June 1892. 
Atthe expriy of the four years, therefore, 
we think it was open to the mortgagee to 
appropriate the sum of Rs. 200 deposited 
by Jagannath Singh towards part satisfae- 
tion of the interest due at that tim’. This 
she has done. Seein this connection the 
decision of their Lordships of the Privy 
Council in the case of Meka Venka‘adri 


Appa Row v. Parthasarathy Appa Row (1). 

(1) 61 Ind. Cas 31; 48 I. A. 150,19 A.L JP 465, 33 
O. ls J. 447; 40 M, L. J. 549; 23 Bom. L R. 644, 192) 
M. W. N. 317; 34 P. L, R. (P. O.) 27; 44 M. 57014 L 
W, 25; 26 O. W. N.33; 3 M.L. T. 38; A LR. 19929 
P. Q. 233 (P C). . 
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‘Bhere was no contrac for interest, express 
or implied; nor does the cgse fall within the 
terms of 8. lpfthe Interest Act XXXII of 
1839. The proviso to that section, however, 
entitles the plaintiffs toclaim interest if they 
can establish that claim under &ny other 
rule of law. No usageis relied upon for 
this claim. Interest et contractu may be 
payable (a) as’a debt or as part of a debt or 
(b) in the nature of damages. Section 1 of 
the Indian Interest Act and the proviso 
thereto are substantially the same in langu- 
age as the provisions of s» 28 of the 
Statute 3 and 4, William IV, Ch. 42. 
On a review of law, outside the terms of 
B. 28 of the Statute, the House of Lords in 
the caseof L. C. & D. Railway Co,v. S. E. 
Railway Co. (2) decided that interest could 
not be given by way of damages in respect 
of wrongful detention of debt. Accordingly 
interest 18 not generally allowed upon a 
debt for money paid. The claim for interest 
considered as a claim for damages also 
cannot hold good. It does not fall within 
the terms of s. 73 of the Indian Contract 
Act, 1872. Interest by way of damages may, 
however, be allowed even outside the 
terms ofs.73 of the Indian Contract Act: 
since “where a person has paid money for 
another under an indemnity, express or 
implied, he is entitled to interest because he 
is not fully indemnified unless he is put in the 
same position pecuniarily as if he had not 
paid the money, as in the case of a surety 
having paid money for his principal or a 
surety claiming contribution from a co- 
on Damages, 
Ch. XI; -Leake on Contracts, Part V, s. 4; 
Chitty on Contracts, Ch. XX,‘s. 2 and cases 
there cited.” The present case is not of that 
mature. We are, therefore, of*opinion that 
the plaintiffs-respondents are not entitled to 
the sum of Rs. 840, which the Court below 
has allowed them by way of interest over 
the deposit of Rs. 200. These were all the 
points urged on behalf of the ‘appellant at 
the hearing of the appeal. 

As to the cross-objection of the plaintiffs- 
respondents; ground No. 5 was abandoned. 
The other grounds fail by reason of our 
finding dn the last point in the appeal. 

The result is that the appeal is partly 
allowed and the cross-objection is dismissed. 
We accordingly order that the decrees of 
the Gourts below be discharged and in lieu 
thergof a decree for redemption of a 


2) (4893) A. O. 429; 63 O. L. J. Ch, 93; 1 R. 275: 69 
Lt g7 ag J. a 36, £ 7 es 
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Tanna 7 pies and.4 kirants share in the 
property mortgaged under the deed of 
the 19th November 1887 in favour’ of the 
plaintiffe-respondents be prepared in this 
Court in terms of O. XXXIV, r. 8*of the 
0. P.O. 

The account will be as follows :— 

` , Rs. a. p. 
Share of principal mortgage- 

money dues on the portion of 

the mortgaged property now 

decreed a 2440 0 0 
Interest on that sum up to the 

date when possession was ob- < 

tained by the mortgagee ... 132 0 0 


f Total .. 372 0 O 
We allow the mortgagee no interest 
during possession as he has not kept 
accounts, and we allow the mortgagor no 
possible excess of profits over the interest 
because the terms of the mortgage-bond do 
not allow himany such. The lower Appel- 
late Court in allowing him Rs. 500 was 
allowing interest on the Rs. 200 which had 
been deposited by Jagannath Singh. This 
we have disallowed becauseit was a mere 
deposit, and not entitled to carry interest. 
This Rs. 200° alone without interest must, 
however, be deducted from the Rs. 372 
stated, leaving balance of Rs. 172. SO 
The plaintiffs-respondents accordingly 
shall pay into Court the sum of Rs. 172 
within three months from this date. As to 
the costs, we think that it would be just and 
proper that the parties should bear their 
own costs all along. The plaintiffs-re- 
spondents claimed surplus profits to which, 
according to our finding, they are not en- 
titled, while defendant-appellant claimed a 
large sum of money as the .price. of re- 
demption, and she has been allowed only 
Rs. 172, 
ZK: Appeal partly allowed; > 
Cross-objection dismissed, . 





ALLAHABAD HIGH COURT. 
First O1vıL APPBAL No. 170 oF 1925. 
March 25, 1925. 
Present:—Mr. “Justice Walsh and 

< Mr. Justice Dalal. : 
DALEEP MSIR AND ANGTHARBR—- 
DEFENDANTS— APPELLANTS 
versus 


- JADUNATH MISIR AND oTpers— 


' PLAINTIFFS— RESPONDENTS. 
Civil Procedure Code (Act F. of 1908), 8. 11, Expl: 
Vd- One revermoner, whether claima through another 
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—Deciston that person is not reversioner of alienor 
—E fect on other reversioners. 

One reversioner cannot be said to be claiming under 
another reversioner within the meaning of Expl VI 
tos. ll, C. P*O. Therefore a decision in a previous 
suit that a person is not areversioner of an alienor 
Will not operate as res judicata in a subsequent sult 


by another reversioner to challenge an alienation by 
the same alienor, 


Kesho Prasad Singh v Sheo Pargash Ojha, 82 Ind. 
Oas. 962546 A 831; A. I, R, 1924 P.O. 247: 100 & A. 
L R.1105, 40 0. L. J. 461; 47M. LJ 824; SLT A. 
381, 23 A. L J. 168, 27 Bom L. R. 130: 21 L W. 295; 


-10 W. N. 610; L. R. 6 A. (P.O) 1; 29 0. W. N. 633 
(P. O), referred to. 


Appeal from an order of the Subordinate 
Judge, Ghazipur, dated the 24th July 1925. 

Mr. A, P. Pande, for the Appellants. 

Dr. M. L. Agarwala, for the Respondents. 

JUDGMENT. —In the Trial Court this 
was a suit for redemption of a mortgage 
executed by Musammat Pavitri wilow of 
ore Behari Misir. The plaintiffs repre- 
sented themselves to be the next rever- 
sioners to Behari on the death of Afusammat 
Pavitri. The Trial Court dismissed the 
suit on the ground that the question as to 
the plaintiffs’ relationship with Behari had 
already been decided in a previous suit and, 
therefore, the present suit was barred under 
the principles of res judicata, Oa appeal 
the lower Appellate Court disagreed with 
this opinion and remanded the suit, This 
is an appeal from that order of remand. 

The respondents’ learned Counsel Dr. 
Agarwala put the point very shortly, so we 
need not discuss the reason given by the 
lower Appellate Court. In the previous 
guit the plaintifs were Deva Rai ‘and 
Dwarka Rai. and the present plaintiffs 
are not their direct descendants. In the 
former suit it was alleged that the plaintiffs 


of that suit were joint with Behari and that, . 


therefore, Musammat Pavitri had no right 
of possession and was not entitled to mort- 
gage the property Further, it was pleaded 
that she had only a life interest and the 
mortgage was made without consideration 
and without legal necessity. In that suit 
the Court decided several issues one of 
which was that it was barred under the 
provisions of s. 42 of the Gpecific Relief 
Act as the plaintiffs were on their own 
allegations contained in the plaint entitled 
to possession. The Court also held that the 
suit was barred by limitation as the widow, 
if the plaintiffs’ allegations were correct, 
was in possession adversely for a period of 
over U years. Another issue decided was 
that Deva’ Rai and Dwarka Rai had not 


proved the-pedigree put in by them with 
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6 
the plaint in gupport of their rekationship 
with Behari. 

In the pr.sent case the same pedigree i3 
putin by the plaintiffs of the present suit 
It was argued by the appellants’ learne i 
Counsel that the decision in the formers 
suit that the pedigree was not proved wa; 
binding: on the plaintiffs. In support th> 
Privy Council ruling in Kesho Prasad Singa 
v. Sheo Pargaeh Ojha (1) was quoted. 
We are of opinion that Expl. VI of a. 1l 
will not apply because Deva Rai and 
Dwarka Rai were held in the former suit 
not to be reversioners and for that reason 
they could not be said to have represented 
the reversionary body. Dr. Agarwala's 
contention was correct that the finding as 
tothe pedigree could only bind Deva Rai 
and Dwarka Rai and persons who claimec| 
through them and not other reversioners 
who claimed independently of the plaintiffs 
of the former suit. The question of pedi- 
gree should be decided over again. 

The argument of the lower Appellate 
Court was that another issue on the basis 
of which the former sutt would have failed 
entirely was decided by the Court, so the 
issue as regards the pedigree would not ope- 
rate by way of res judicata. In the view we 
have already expressed it is not necessary 
to decide this point. 

In the result we dismiss this appeal with 
costs, 

R. L. Appeal dismissed. 
(1) &2 Ind. Cas 962, 48 A. 831; A. I R. 192i P.C. 
217: 10 0 & A. L. R. 1105; 40 ©. L J 461,47 M LJ. 
821; 5LI A 381; 23 A.L J 168: 27 Bom L. R. 130: 


2L L W 295; 10. W. N. 610, L. R.6 A. (P. O.) 1, 29 
O. W. N 606 (P. G.). 
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CALCUTTA HIGH COURT. 
APPBALS FROM OrDgRS Nos. 261 axp 969 
OF 1924, 

December 15, 1925. 

Present:—Mr. Justice Cuming and e 
Mr. Justice B. B. Ghose. 
ASHWINI COOMAR BANERJER— 


. OxpsECTOR—APPELLANT 
VETSUSB 
RAM GOPAL MUKHERJEE AND orarrs° 
— PETITIONERS — RESPONDENTS. a 


Civil Procedure Code (Act V of 1908), 8. 105.0. X Ala 

r. 84,0. XLIII, r. 1 ()—Compromise decree—Decree 

providing for execution of patta and kabuliyat, execu- 
tion of —Procedure—A ppeal, second, whether lies, 

” A decree passed on a compromise provided that the 


® 
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of a certain portion of the lands im suit and that in 
cafe any of the parties did not complete the work of 
ex°cution of the patiah and kabuliyat within one month 
from the date of the decree, then the parties shall b2 
competent to have them executed on taking the pro- 
tection of a competent Court 

Held, (1) that the terms of the decree were sufficiently 
wide and general to have the execution of the pattah 
and kabulzyat enforced by means of an application for 
execution of the decree itself to the competent Court 
and that it was not necessary to institute a suit for 
specific pa formance of the agreement to grant a settle- 
ment contained in the decree; |p 181, col 1 


(2) that the decree could be executed in ike manner. 


provided by r. 340f O. XXI of the O.P C. Sided.) 
Per Cuming, J.—No second appeal lies against an 
_ order passed under r. 34 of O, XXI of tha O. P. ©. 
fp. 181, col. 2.1 


Appeals against the orders of the District 
Judge, Nadia, dated the 2nd of June 1924, 
affirming those of the Subordinate Judge 
of that place, dated the 8th of September 
1923. 

Sir Provash Chandra Mitter, Kt., Mr. 
Surendra Madhab Mullick and Babu Charu 
Chandra Ganguly, for the Appellant. 

Babu Prokash Chandra Majumdar, for 
the Respondents. 

JUDGMENT. 


In APPBAL No. 261 of 1924. 


Cuming’, J.—The facts of the case out 
of which tus appeal has arisen are briefly 
these: One Mr. A. O. Banerjee instituted 
a Suit No. 49 of 1921 to eject the defendants 
from certain lands under realization of 
qwasilat, This suit ended in a compromise, 
and the suit was finally decreed in 
terms of this compromise on the 10th July 
1422. The termsof the compromise so far 
as the present appeal is concerned were 
that the defendants were to relinquish pos- 
session ofthe lands in suit and that the 
plaintif would grant to the defendants in 
the guit a settlement of a certain portion of 
the lands in suit. It was agreed thata pottah 
anda sabuliyat relating to the settlement 
were to be executed within a month from 
the date of the decree, cosis of the docu- 
ments being borne by the defendants. There 
was a further condition by which the de- 
fendants agreed to pay a sum of Re. 200 
as costs and wasilat. ‘I'he defendants ap- 
parently did not give up possession, and 
the plaintiff applied to the Court and 

*ebtained possession by executing the 
* decree. Thenon the 4th of August 1923 
„the defendants in their turn sought to exe- 
cute the decree by getting a pottah axecut- 
ed by the plaintiff as provided in the 
golenoma. The plaintiff filed various oY- 
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jections. These objections were disallowed 
by the Executing Court and the order of the 
Executing Court was affirmed ‘on appeal. 

The plaintiff has appealed to fhis Court, 
and three points have been raised on his be- 
half—first, that the decree being properly: 
construed will show that the portion of the 
decree reiating to the execution of the. 
pottah was nota subjectof execution but 
was, if the execution of the pottah was re- 
fused by the plaintiff, to be the subject of a 
separate suit—a suit for a specific perform- 
ance of contract, Itis only sufficient to look 
at the solenama itself to realize that it is’ 
quite clear that the parties did not con- 
template anything of thesort. The particu- 
lar portion of the solenama to which our 
attention has been drawn by Sir Provash 
Chandra Mitter is el. (4) and the conclud- 
ing words of cl. (4) were that “In case 
anyofthe parties does not complete the 
work of execution of the pottahk and kabuli- 
yat within the said time, then any of the 
parties shall be competent to have that exe- 
cuted on taking the protection of a com- 
petent Court”. Sir Provash Chandra Mitter 
would contend that this must mean by way 
of a suit for specific performance of contract. 
It seems to me that the words are suffici-. 
ently wide and general to cover an applica- 
tion for execution of the decree itself to the 
competent Court. This point is decided 
against the appellant. 

The next point urged by the appellant 
is that the law does not provide for the 
execution of a decree of this nature. I admit 
Iam not quite able to follow exactly the 
difficulty in the way of executing a decree of 
this nature. The machinery for it will be 
found in O. XXI, r. 34 of the Code. Sir Pro- 
vash Chandra Mitter has referred us to the 
case of Jasimuddin Biswas v. Bhuban Jelini 
(1) as an authority for the proposition 
which he would ask us to accept and he 
refers us specially to page 463* of the report 
where the learned Judges remarked: 
“The Court executing that decree would 
not have been empowered under it to com- 
pel the defendants to execute a kabuliyat in 
favour of the plaintiffs er to accept a lease 
on the terns agreed to.” Incidentally it 
may be pointed out that this remark of the 
Court with due respect to the learned Jud ges 
is obiter dictum, because we find at page 4624 
of the report that “The real questions fo 


determination in the suit were whether the 
(1) 34 0, 456. ` 


*Peges of 34 0-a aan 
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defendants were bound by the terms of the’ 
sslena na executed in the suit in 1393, 
and whether after that solenama they were 
Jin possession as tenants of the jalkar...under 
_the plaintiffs.” Therefore the learned 
Judges were not required to decide in that 
case the particular point with which we are 
now concerned, namely, whether the pro- 
vision in the solenama, which solenama 
had been embodied in the decree, that one 
ofthe parties was to execute a potiah in 
favour of the other could or could not be 
executed. There is, moreover, a difference in 
the two cases, namely, in the case of Jasim- 
uddin Biswas v. Bhuban Jelini (1) the suit 
was one for damages and the Court was not 
in seisin of the property which was the sub- 
ject-matter of the agreement to execute a 
lease. This point must, therefore, be decided 
against the appellant. 

The next point urged by the appellant 
is that an Executing Court cannot extend 
.the time for executing the pottah. I admit 
that I had some difficulty in understanding 
the point in this objection. No doubt the 
solenama provided that the pottah should 
be executed within one month and on the 
appellants failing to execute this pottah 
within one month the defendants have 
been obliged to seek the assistance of the 
Oourt to compel the plaintiff to execute the 
pottah, Admittedly the application for 
execution of the decree has been made 
within the period of limitation. Therefore 
I do not understand how it can be urged 
that the Oourt has extended the time for 
execution, 

The result is this appeal fails and is dis- 
missed with costs, Hearing fee three gold 
mohurs, 

Ghose, J.—I agree. 

In Appgau No. 262 or 1924. 

Cuming, J.—The respondent has con- 
tended that no second appeal lies in this 
case. It would appear that after the ob- 
jections by the plaintiff to which I have 
referred in my judgment in Appeal No. 261 
had been disposed of by the learned Sub- 
ordinate Judge the present, appellant put in 
an objection to the execution on the ground 
that the draft of the potiah to be executed 
had not been served on him” The learned 
Subordinate Judge rejected this objection 
apparently on the ground that he considered 
this objection when the plaintiff's other 
objections were considered. It is quite clear 
from the Subordinate Judge's judgment 
thet he wag dealing with the petition of ob- 
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jection put in on the 8th September 1923, 
This objectgon, it will be seeng must hive 
been made under O. XXI, r. 34, the rule 


“which deals with the execution of a docu- 


ment by th® Oourt when a party who is 
bound to execute a document refuses to do 
so, and, therefore, it is clear that the order of 
the learned Subordinate Judge was passed 
under O. XXI, r. 34, O. P. C. Against an 
order made under this rulea first appeal 
lies under the provisions of O XLIII, r. 1 (i), 
and this matter was dealt with on appeal 
by the learned District Judge. Against his 
order clearly no second appeal lies to this 


-Court under s. 104, O. P.O. 


This appeal, therefore, must be dismissed 
as being incompetent. Hearing fee three 
gold mohurs. 


Ghose, J.—I agree. o 
Z. K. Appeal dismissed, 





BOMBAY HIGH COURT. 
- Wrrsr Civit APPRAL No. 3863 op 1924. 
January 13, 1926. l 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
JAMNADAS DAMODARDAS AND OTHERS 
— DFBNDANTS—A PPELLANTS 
VETEUS 
GORDHANDAS HARILAL AND OTHERS — 
PLAINTIFFS— RESPONDENTS. : 
Hindu Law—J lias family—Will— Bequest of 
1 OF. 
we ka Ae of Ye aided Hindu family cannot 
make a bequest of ancestral property. His interest in 
such property ceases at his death and inasmuch asa 
Will made by him’would take effect as from the date 
of his death, it follows that any attempt to deal bv 
Will with ancestral property, even the undivided share 
belonging at that time to the testator, must he incom- 


tent. |p. 182, col. 2.] o 
P: Firet appeal from the decision of the 


Joint First Class Subordinate Judge at 
Ahmedabad, in Civil Suit No. 927 of 1923 
Mr. G: N. oe R Dim Mr. H. V. 
ivatia), for the Appellants. 
gh Bhagavati and P. A. Dhrurq, for 
the Respondents TT. 
JUDGMENT.—The plaintiff sued to 
wecover possession of certain immoveable 
properties belonging to one Jivanlal, for 
an accountof the management of defeti- 
ants Nos. l and 2 as executors and trustees 
of the Will of Jivanlal, and for an injpye- 
tion restraining defendant No. 4 from obtain- 
ing attachment or esale of the dehla (one of 
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the immoveable propertjes claimed) belong- 
ing to Jivanlal in execution ,of a decree 
obtained by defendant No. 4 in the Bom- 
bay Small Causes Court against the assets 
of Jivanlal ia the hands of defendants 
Nos. l and 2. 

Himatlal, Chunilal and Harilal were 
three brothers. Harilal died leaving three 
sons, the plaintiff Gordhandas, his brother 
Vadilal, and their step-brother, the above- 
mentioned Jivanlal. After Harilal’s death, 
his brothers, Himatlal and Cnunilal, divid- 
ed the family property with Harilal’s:o1s 
in 1901. Thereafter there wasa partition 
between the plaintif and Vadilal on the 
one hand and Jivanlal on the other. 
Vadilal is dead. The immoveable property 
in question in the present suit had come 
to the share of Jivanlal in that partition. 
Jivanlal died on January 24, 1921, having 
made a Will, dated January 22, 1921. Clause 
5 of that Will is as follows :— 

“My wife should continue to receive 
whatever income that may be derived from 
my immoveable property. But my wife 
Lalita shall not have the right to transfer 
my immoveable property either by gale, 
encumbrance or gift. As also she should 
receive whatever rent that may be derived 
from my Dehlaevery year. But my wife 
should not give the same on rent for a 
long period. She is only to maintain 
herself from the income thereof. 

“My wife is pregnant at present. God 
willing she would give birth either to a 
sôn or daughter, he or she will be the 
owner Of my property. The household 
expenditure. till he or she attains the aga of 
majority, should be defrayed from the 
e income as stated above. *However, God 

willing, if the son or daughter happen to 
° die and if my wife shall choose not to live 
as my wife, but shall resort to other's house 

(i. e., re-marry) she shall have no right 

whatever to my property. And thereafter 
the following persons, whom I trust and in 
whom I confine, shall take over my property 
in their possession with all the rights and 
dispose of the same for charitable purposes 
specified thereunder.” 

On February 2, 1921, Lalita gave birth to 

a son Babla, who died on April 3, 192]. 

On April 17, 1921, Lalita sold the ground- 
fleor of one of the properties to defendagt 
No 3. Lalita died on May 27, 1921, defend- 
dants Nos. 1 and 2, as trustees and execu- 
torgof Jivanlal’s Will, obtained Probate of 


the Will on February 10, 1922. Defendant 
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No. 4 is the son of defendant No. 1. He 
obtained the money-decree already referred 
to. ' 

The plaintiff claims the property in suit 
as the reversionary heir of Babla on Lalita’s 
death, alleging that Jivanlal’s Will was 
invalid, it having been made with regard 
to joint ancestral property after Babla was 
conceived. The Judge held that Jivanlal’s 
Will was invalid according to law and 
decreed the plaintiff's claim against defend- 
ants Nos.1,2and3. The claim for injunc- 
tion against defendant No. 4 was dismissed. 
There was no stay of execution of the 
decree wheh was obtained’ by the plaintiff, 
and the decree has now been executed. 
Therefore, the cross objections of the plaint- 
if to the Judge's order dismissing the 
claim for an injunction are no longer 
competent. 

Now, itis clear from Jivanlal’s Will that 
he was aware that his wife was pregnant, 
and he provided forthe possibility of a son 
being born tohim by directing that his 
property should go to that son. But a 
member of an undivided family cannot 
maka a bequest ofancestral property. His 
interest in such property ceases at his 
death. Asany Will by him takes effect as 
from the date of his death, it must follow 
that any attempt to deal by Will with 
ancestral property, even the undivided 
share belonging at that time to the testator, 
must be incompetent It has been suggest- 
ed that Bahla elected to take under the 
Will. There is no evidence to support auy 
such suggestion. And even supposing that 
Lalita as guardian of Babla had made a 
declaration on his behalf that he intended 
to take the property under the Will, instead 
of as a surviving co-parcener, -we doubt 
very much whether any such declaration 
could haveeffect. But it is not suggested 
in this case that the widow assuch guardian 
attempted to make any such election on 
behalf of Babla. It must follow then that 
the Will of Jivanlal was invalid. At Bablla’s 
death Lalita would succeed to a limited 
estate as his heir, and she would not be 
competent to sefl any part of the ancestral 
property to defendant No. 3, even if she 
considered th&t she was carrying out the 
directions of her husband wtih regard to 
that property. 

We must, therefore, dismiss both appeals 
with costs. The cross-objections are dismiss- 
ed with costs. 
d, K, 


“oe 


Appeals dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
' Ssoonp Orvia APPRAL No. 281-B or 1924, 

š March 16, 1926. 

-| Present:—Mr. Kinkhede, A. J. O. 

BIRDICHAND LALOHAND—-DEFENDANT 
: * * ‘= No, 3—APPELLANT > 

versus 


POPATLAL AND ANOTHRR—~PLAINTIFE © 


‘and Duranpant No. 1—Raseonpanta. 

Hindu Law—Joint family—Property acquired by 
member, nature of—N aeu Burden 
sumption—Civil Procedure Code (Act V of 1908), 2 100 
—Appeal, second—Jorniness, question of, whether of 
fact or of law—Exclusion of documentary evidence as 

‘forged—Finding of fact, whether legal—Hvidence 
:excluded as inadmissible, effect of —Remand—Transfer 
of Property Act (IV of 1888), 4. 107—Kabuliyat exe- 
cuted by lessee in favour of lessor, whether com- 
‘pulsorily registrable. - 

The question whether a Hindu family is joint or 
separate, is not necassarily a question of fact but may 
in certain circumstances ie a mixed question of fact 
and law and open to reconsideration by the High Court 
in second appeal, if it can be shown that the Judge of 
fact has either misconceived the law and misled hint 

.self as to the msthod of appreciating the evidence or 
,misapplied it to the fundamental facts found by him. 
[p. 184, cols. 1 & 2. 

Sabal Singh v. Salik Ram Singh, 67 Ind. Oas, 67, 44 
A. 602; 30 A. L. J. 473; 4 U. P. L. R. (A) 93, ALR. 
1922 All. 188, followed. 

It is for the party alleging the existence of a joint 

family nucleus to establish it and if there is no 
nucleus, no presumption arises that the property ac- 
‘quired by amsamber ofa joint family is the joint 
property of the family. In such a case the property 
must be presumed to be his separate property and the 
burden of proving that the property is thrown into 
S om stock is upon those who assert it. [p. 184, 
coL 2, 

There can be no presumption that a joint family had 
a nucleus or any joint property, or that a business 


Ta on by a co-parcener is a family business, 
14. : 
Ram Kishen Das v. Tanda Mal, 10 Ind. Cas. 543; 


33 A.677;8 A. L J. 72 and Vuthal v. Siwa, 15 Ind. 
Oas. 933; 8 N. L. R. 82, followed. 

If there is a large family nucleus and ifthe pro- 
persy in’ the possession of a member of the joint 

mily can be ordinarily traceable to the income of 
-the family nucleus, such property would be consider- 
ed joint family property tilt it is affirmatively shown 
that the property was acquired without the help and 
“without detriment to the family nucleus. When it is 
found that the family nucleus is of such a character 
that it could not have yielded any appreciable income 
and when there is no proportiog between the family 
nucleus and the fortune acquired inthe course ofa 
few years, the matter does not rest with mere pre- 
sumptions andthe Court has to see whether the 
acquisitions were made by a member unaided by the 
family nucleus, which might in the ordinary course 
of things have helped him substantially in acquirin 
it. Where the family nucleus is so small that it coul 
not by stretch of imagination have been the means 
of acquiring any portion” of the property standing in 
the name of a member, can be no presumption 


that the paper is joint family property. [p. 185, 


cols. 1 & 2 
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It “is nof open to the High Oourt ia gecsad 


appeal to question a finding of fact on tha ground 
that.in arriving at tha finling tha Court below 


erroneously excluded from consideration som  docu- 


msntary evidence as forged, because the questioa of 
the genuine or forged nature of documents 18 a qa:3- 
tion’ dependent upon the weight to be attached to tha 
other evidencs given in proof or disproof of th: sim3 
and it is not parmissible in secoud appeal to inte: fers 
with the lower Appellate Qourt’s appreciation of the 
evidencs and to dispute its conclusions as to the 
coe or forged nature of the documents pli'zd 

efore it. [p. 186, col. 1.P 

Where the erroneous exclusion of a pie¢s of evi- 
dence as inadmissible has neither affected the meng 
of the case, nor vitiated the conclusions of ths Couris 
below, there is no need to remand the cass, ip maca 
appeal, fora fresh finding having regard to the pro- 
visions of 99, O P,O. [1bid. 

A kabuliyat executed bya lessee in favour of the 
lessor is not a document which creates a leasa within 
the meaning ofs. 107 of the Transfer of Propaity Act 
and ıs not, therefore, compulsorily registrable, An 
unregistered kabultyat is, therefore, admissible for 
the purpose of proving the admission of the lesses 
that he held certain property as a lessee. [ib:4 | 


Second appeal against adecree of the Dis- 
trict Judge, Amraoti, dated the 26th June 
1924, in Oivil Appeal No. 91 of 1923. 

. Messrs. J.C. Ghosh and Fida Hussain, 


` for the Appellant. 


Sir M. V. Joshi and Mr. B. N. Joshi, for 
the Respondents. 


JUDGMENT.—Birdichand defendant 
No. 3 who is the sole appellant formed 
with his two other brothera Jagannath 
defendant No. 1 (respondent No, 2) and 
Kalyandas defendant No. 2 (but not jm- 
pleaded as a party to this second appeal- 
a joint family. A building site was acz- 
quired from the District Board and a 
house constructed thereon. The plaintiif, 
Popat Lal agréed to purchase it. from 
Jagannath on the 2lst May 1922 for Rs.3,15]} 
but the latter very soon after repudiated 
the agreement and served plaintif with 
a notice dated the 7th June 1922 and 
mortgaged it toone Kisanlal (defendant 
No. 4) who had notice of the agreement 
of sale. The plaintiff, therefore, sued the 
three brothers and the mortgagee for 
specific performance of the contract of 
sale. The main contention on which the 
right decision of the case depended was 
gvbether the interest of Jagannath in the 
property he contracted to sell was that of 
gn absulute owner orof only a jointe lo- 
parcener interested tothe extent of orre- 


third. This necessarily involved the ques- 


tion whether the site was acquired and the 
house was constructed by Jagannath with his 
own funds or with the assistance ofany an- 
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cestral nucleus or of any Sojnt family funds 
` or joint acquisitions of the brothers. The 
necessary issues were framed and the parties 
gave whatever evidence they had to give 
in support of their respective cases. The 
Court of first instance on the evidence 
held. that the existence of neither such 
nucleus nor of joint funds wherewith the 
acquisition of the site and the construc- 
tion of the house could be made, was proved 
in the case, and came to the conclusion 
that the house was the absolute and sepa- 
rate property of Jagannath and that de- 
fendanta Nos. 2 and 3 had no interest 
in the same and decreed the claim. 

The defendant No. 2 alone appealed to 
the District Judge who having confirmed 
the findings of the First Court dismissed 
the appeal. His findings are that the 
family nucleus was very small and that 
nothing could have come from that for the 
cost of building the house at Wanosa; that 
in order to raise any presumption based 
on family nucleus it must be shown that 
it was possible to have incurred the cost 
from that family source. Here it was 
clearly impossible. That though techni- 
cally a joint family the three brothers have 
separate concerns and live independent 
lives. The site and house in dispute be- 
long to defendant No. 1 alone and that 
the defendant No. L was the gole owner of 
the plot and huilding in dispute and had 
every right tosell it and that defendant 
Ne. 3 bad no interest or sharein it and 
has no right to contest the plaintiff's claim 
for specific performance. 


The defendant No. 3 has, therefore, come 
up in second appeal. It is argued that 
ethe conclusion of the two lower Courts 
that the property in suit was the sole and 
exclusive property of defendant Jagannath 
and not the joint property of him and his 
brothers is vitiated by the fact that it has 
been arrived at by placing the onus of 
proof wrungly on thedefendant No 3 and 
that some very material piece of admissible 
evidence has been regarded either as inad- 
missible or as unbelievable on the ground 
that it is forged or recently manufac- 
tured. . 

On the contrary it is urged on behalf of 
the plaintiff-respondent that the findings 
are findings of fact and are not liable to 
be challenged in second appeal. But in 
view of the decision of the Allahabad High 


a 
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(1) the question whether a Hindu family 
is joint or separate is not necessarily a 
question of fact merely but may be in 
certain circumstances a mixed quəstion of 
fact and law and open to re-consideration 
by the High Court in second appeal. The 
question whether in relation to the item 
of property in suit the appellant Birdi- 
chand stood to the plaintiff's vendor Jagan- 
nath ia the position of an undivided or 
joint co-parcener or & total stranger would 
similarly be open to re-consideration and 
treatment in second appeal if there be cir- 
cumstances which show thatit is a mixed 
question of fact and law and that the 
Judge of fact has either misconceived the 
law and misled himself as to the method 
of appreciating the evidence or misapplied 
it to the fundamental facts found by him, 

With regard to the question of onus of 
proving the very existence of nucleus or 
joint property wherewith to make the sub- 
sequent acquisition, I think the matter 
may be saidto have been settled beyond 
doubt. It is for the party alleging its 
existence to establish it;.and if there is no 
nucleus, no presumption arises; the property 
acquired by a member of a joint family 
is in such a case presumed to be his sepa- 
rate property and the burden of proving 
that the property is thrown into the com- 
mon stock is upon those who assert it. 
There can be no presumption that a joint 
family had a nucleus: Ram Kishen Das v. 
Tanda Mal (2) and Vithal v. Siwa (3) or 
any joint property [Ram Kishen Das v. 
Tunda Mal (2)] or that a business carried 
on by a co-parcenerisa family business. 
The burden, therefore, of establishing the 
existence of nucleus in this case was on the 
defendant No.3, and it wasrightly laid 
on him. As the District Judge has found 
that there wasa small nucleus, it may be 
said that the defendant No. 3 has discharg- 
ed the enus and that it shifted to the other 
side to show that the new acquisition was 
not a joint acquisition. 

In Krishnaji v. Paramanand (4) a Bench 
of this Court (Nir Henry Drake-Brockman, 
J. O, and Batten, A.J O.) has pointed 


‘out on the authority of Anandrao Ganpat- 


rao Y. Vasantrao Madavrao (E) and Lal 


(L) 67 Ind Cas 67; 44 A 6032; 20 A. L. J. 473; 4 U. 
P LR (A) 93, A.I. R 1922 All 188 

(2) 10 Ind. Cas 513; 33 A. 677,8 A. L. J. 72, 

3) 15 Ind. Cas. 933; 8 N. L. R. 82. 

Wa) 49 Ind Cas. 240. 

5) 11 O. W. N. 478, 5 C.L. J. 338; 3 M. L, T 151; 


Court in Sabal Singh v. Salik Ram Singh a17 M, L.J. 184; 9 Bom. L R. 595 (P. ©). 


[95 I. O. 1926) 


Bahadur v: Kanhaiya Lal (6) that their 
Lordships of the Privy Council did not 
lay down that any sort of proportion be- 
tween tke inherited assets and the sub3e- 
quent acquisitions was essential to the 
application of the presumption in question; 
that in Ram Kishan Das v. Tunda Mal (2) 
Chamier and Karamat Husain, JJ., came 
to the conclusion that the presumption is 
justified if there was proof that the family 
possessed some property. After observing 
that Jenkins, O.J, in Bhagubai v. Tuka- 
ram Manikram (7) did not go further than 
to lay dowa that the absenca of any nucleus 
of joint property is a factor of consider- 
able importance for the purposé of deter- 
mining asa question of fact whether or 
not the propsrty subsequently gained by 
each member of a joint family was his 
self-acquisition, the Judges of the Bench 
held that the presumption of jointness in 
respect of subsequent acquisitions is not 
prohibited by the fact that the assets left 
were small in proportion to the value of 
the acquisitions. But the following obser- 
vations made by Davadoss, J, inthe very 
recent cass of Vadamalai Pillai v. Sub- 
ramania Chettiar (8) based upon a careful 
examination of the cases Ram Kishen Das 
v. Tunda Mal (2), Kundan Lal v. Shankar 
Lal (9), Luximon Row Sadasew v. Mullar 
Row Bajee (10), Tottempudi Venkatarainam 
v. Tottempudi Seshamma (11) and the recent 
Privy Oouncil case of Amar Nath v. Firm 
of Hukam Chand-Nathu Mal (12) are very 
pertinent to the question under considera- 
tion and have my entire concurrence:— 
"The principle in all these cases is that 
if there is a large family nucleus and if 


the property in the possession of a menber . 


of the joint family can bs ordinarily trace- 
able to the income of the family nucleus, 
such property would be considered joint 
family property till it is affirmatively 
shown that that property was acquired 
without the help of and without dstriment 


(6) 2) A 2tik; 11 O.W. N 417; 9 Bom. L. R. 597; 4 A. 
L J. 227; 341 A. 65 (P. 0). 

(7) 7 Bom. L. R, 189. . 

(8) 71 Ind. Oas, 13), A L R. 1923 Mad. 262 at pp. 
266, 267; 16 L. W. 936; (1923, M. W. N 57. 

o) 21 Ind Cas 13,33 A 534, IPA. L J. 910 

10) (1831) 2 Knapp 60, 5 W. R. P. C. 67; 1 Norton’s 
_ L.O. 169; 12 E. R. 491. 

(11) 27 M 228. 

(12) 60 Ind. Oas 379; 2 L 40; 19 A L J. 249; 40 
AI. L. J. 327; 2 P, L. T 208, 33 O.L. J. 355, 29 M. L. 
T. 258; (1921) M. W. N. 175; 25 0. W N. 534;3 U. P. 
L. R. (P. of 12; 23 Bom. L. R. 671; 14 L. W. 435; 42 
P. W. R, 1944; 48 I. A, 162 (P. O.). ‘ 
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edrawing the conclusions they did fro 


189. 


to the family nueleus. The question of 
onus is nog of much importasce when all 
the evidence ia before the Court. When 
it is found that the family nucleus is of 
such a chfracter that it could not have 
yielded any appreciable income and when 
thera is no proportion between the family 
nucleus aad the fortune acquired in the 
cou~se of a few years, the matter does not 
rest with mera presumptions alone. The 
Oourt has to sss whether the acquisitions 
were made by a member unaided by the 
family nucleus which might in the ordi- 
nary course of things have helped him 
substantially in asquiring it, there is no 
warrant in any of these cases for the posi- 
tion that, where the family nucleus is 30 
small thatit could not by any stretch of 
imagination have been the means of ac- 
quiring any portion of the proparty stand- 
ing inthe name of a member, such pro- 
perty should be held to be joint family 
property.” 

Even on the authority of the local Bench 
decision the appellant may ba held entitled 
t> say that as he has established the exist- 
enca of some nucleus, the lower Courts 
oight tc hava made a prəsumption, how- 
ever weak, that the property in suit was 
the joint family property of the three bro- 
thera, still according to the view of the 
Madras High Court the matter does not 
and could not rest with mere presymption 
alone, and the lower Oourts were legally 
entitied to take thé smallness and the 
apparent insufficiency of the nucleus into 
consideration in deciding whether the pre- 
sumption was amply rebutted in view of 
the evidence on record read as a whole 
whether adduced by the defendant No, 3° 
or by the plaintiff and to cometo the con- 
clusion whether the co3t of the site and 
the building could have come out of it, 
and whether as, a matter of fact, the aid of 
the family nucleus was taken by Jagannath 
in making the new acquisition or not, 
The lower Courts have concurrently held 
that the small family nucleus was in fact 
no nucleus and thatit could not bg, an |, 
as a matter of fact, was not, utilised for 
making the new acquisition by Jagannath. 


«Judged in the light of the above remarks 


1 thiuk the lower Oourts were justitiei in 
the 
facts proved that the property in suit was 
the sole and absolute property of Jagannath 
alone and that Birdichand had no interest 
therein, These conclusions were perfectly 


Pad 
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‘sound and legitimate aud cannot be inter- 


fered with #n second appeal. e 
But it is contended -by the appellant that 


-in arriving at these findings the Courts 
-below have erroneously exclud&d from con- 


sideration several important pieces of docu- 
mentary evidence because they rejected 
them either as forged and manufactured to 
prop up a false defence presently set up, 
oras inadmissible in evidence. With re- 
gard to the documents coming in the firat 
‘category, suffice it to say thatthe matter 
cannot be re-opened in second appeal, be- 
-cause the question of genuine or forged 
nature of those documents 13 a question 
dependent upon the weight to be attached 
to the other evidence given in proof or dis- 
proof of the same, and I cannot, interfere 
with the lower Appellate Oourt’s apprecia- 
tion of the evidence and dispute ils conclu- 
sion that they are either forged or recently 
manufactured to support the present false 
defence. | ; 

As regards the documents which have 
-been-left out of consideration on the ground 
of inadmissibility in evidence the only one 
‘brought to my notice is Ex. 3-D5 a rent 
note. executed by one Mohanlal on the 8th 
November 1918. Ithink both the Courts 
have erroneously excluded it from consi- 
deration. It is nota lease granted by the 
lessor. but- is only a kabuliyat executed by 
the lessee in favour of the lessor, It is 
not, therefore, a document which creates a 
Jegse and which must under s. 107 of the 
Transfer of Property Act be registered. The 
document was admissible for the collateral 
purpose, namely of proving an admission 
of the lessee that he held the premises in 
‘question undera written contract, prima 
facie standing in the name of,. and, there- 
fore, presumably made with, the three bro- 
thers as joint owners thereof. I do not 
for a moment dispute that this admission 
has obviously some evidential value, but 
the question is had it such an important 
bearing on the case that but for its exclu- 
gion the decision would necessarily have 
been gtherwise so as to necessitate a re- 
mand. On going through the evidence on 
record and looking to the preponderance 


of the other evidence on record which sup-« 


ports the correctness of the findings and 


paftgcularly in view of s. 99 of the O. P. O.» 


am of opinion that this erroneous exclu- 
sion has neither affected the merits of the 
case, nor vitiated the conclusions of the 
Courts below and that there is no need to 
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remand the case. . The written admission of 


Mohanlal in the aforesaid document has been 


more than rebutted byhis subsequent course 
ofconduct. In spite ofit, he dealt with 
Jaginnath alone and paid rent to him and 
entered it in his own books as paid to him 
alone. It has not baen brought out either 
in Mohanlal’s deposition or in that of 
Jagannath or Birdichand that the rent of 
the house was paid to Birdichand or Kal- 
on any occasion. No entry in 
Mohaulal’s books of account has been ex- 
hibited to show that he paid rent to Kal- 
yandas or Birdichand during the 12 months 
that he held the premises on rent. The 
fact that no entries of the account-books of 
the socalled joint shop of the brothers 
showing them all three as owners of the 
house:-or of its rent have been exhibited 
goes against the appellant. That in Mohan- 
lal’s books the khata standsin the name 
of Jagannath and his two brothers clearly 
goes to prove that the insertion of the 
latters’ names in the rent note Ex. 3-D 5 
was only one of the several attempts at 
creating evidence of jointness to which re- 
ferenca is made in para. 13 of the lower 
Appellate Court's judgment. 

Then again it is contended that the ad- 
mission of Jagannath in the witness-box 
that he was interested only asa joint co- 
parcener and not as an absolute owner of 
the house in question has been improperly 
ignored. It is said it is an admission 
against his proprietary interest and must, 
therefore, have been given its due weight, 
But one cannot help noting the fact that 
the so-called. admission is made after re- 
pudiation of the contract and evidently to 
defeat the plaintiff's claim and support a 
false defence. | 

Lastly it is contended that the property 
has been treated by the brothers as joint 
property and although it may have been 
the self-acquisition of Jagannath he has 
by his subsequent conduct stamped it 
with the character of joint property. Ia 
support of this contention relianceis placed 
on the payment gf ground rent by Birdi- 
chand and the taking of receipts in his 
own and Kalyandas’ names. In the first 
instance I may femark that such an alter- 
native case was not set up in the Court of 
firat instance. But assuminy that the 
pleadings must not be strictly construed, 
and that they and the evidence of payment 
of rent by Birdichand could bear such a 
construction, I am not prepared to disagree 


“(95-1 O. 1926) . 


with the District Judge in his appreciation 
of the evidence bearing: on this point and 
the conclusion drawn by him from it to 
the effect that the payments were made by 
Birdichand on Jagannath's behalfand not 
in assertion of a title asa joint owner of 
the premises seems perfectly legitimate 
and sound. 

On the wholeI see no ground for dis- 
turbing the conclusions of the District 


Judge. The appeal will be dismissed with 
costs. 
G. B. D. Appeal dismissed. 
Z. K. i 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DRCRER No. 66 
i oF 1923. 
November 4, 1925. 
Present :—-Mr. Justice Das 
and Mr Justice Ross. 

UMA JHA—P tatxtirr—APPELLANT 
VETEUS 
CHETU-MANDAR AND OTHERS— 

_ DEFENDANTS— RASPONDENTS, 

Registration Act (XVI of 1908), 8s 17, 77—Suit to 
compel registration of document, maintainability of 
—Contract of sale—Specific performance, suit for— 
ALA eae deed, whether admissible in evidence. 

‘Independently of the provisions of 8,77 of the 
Registration Act, asuit to compel registration of a 
document will not lie. [p. 187, i 2.) 

The Registration Act does not touch or affect the 
equitable jurisdiction possessed by the Oivil Courts 
to pags a decree for specific performance where circum- 
aay exist entitling the plaintiff to such a decree. 

In the case of a transfer it is not a sufficient per- 
.formance of the contract for the transferor merely to 
execute a conveyance: for until the document is re- 
gistered, it 1s inoperative in law. The mere execution 
of the document does not convert the executory con- 
tract Into an executed contract and the transferee is 
entitled to a decree directing the transferor to carry 
it into execution. |p. 187, col. 2; p. 188, col. 1] 

Although a document which has not been rogistered 
18 inoperative as a conveyance, yet it is admissible in 
evidence in a suit to enforce specific performance of 
te contract which must be deemed to have preceded 
the execution of the document. |p. 188, col. 17 

Appeal against a decision of the Sub- 
ordinate Judge, Bhagulpur, dated the 
25th October 1922, reversing that of the 
Munsif, Banka, dated the 24th August 


1921. i $ 
Messrs. N. C. Sinha and B. B. Ghosh, for 
the Appellant. m 
Mr. S5. N. Sahay, for the Respondents. 

JUDGMENT. 


Das, J.—The question for our decision 
in this case is whether the plaintiff is en- 


` UMA JHA V,‘OHRTU MANDAR. 


e + 


194 


titled to a decre& for specific performance 
in the petuliar circumstancés of the case. 
It is not disputed that the defendant No. 
1 received Ra. 300 from-the plaintiff and 
executed a kobala in respect of the disputed 
property in favour of the plaintiff on the 
14th Dacember 1916. The document. how- 
ever, was not registered ; and it appears 
that defendant No. 1 subsequently sold 
the disputed property to the defendants 
third party. Theespecificrelief claimed in 
the plaint fs that“ the Court may direct 
defendants firat party to get the same,” 
namely, the kobala, “ registered within the 
time fixed by the Court, that in the event 
of their failure to have registration done 
even on the direction of this Court, the 
Court may get the said kobala registered `“ 
The jurisdiction of the Civil Court to direct 
a document to be registered is a qualified 
one and only arises if certain essential con- 
ditions are satisfied. These conditions have 
not been satisfied in this case, and the 
plaintiff was clearly not entitled to the 
specific relief claimed by him. 

But this conclusion, in my opinion, does 
not: decide the case. The Registration 
Act does not touch or affect the equitable 
jurisdiction possessed bythe Civil Oourts 
to passa decree for specific performance 
where circumstances exist entitling the 
plaintiff to such a decree. This was the 
view taken by the learned Munsif. The 
learned Subordinate Judge has taken a 
differant view and has relied upom the 
decision in Edun v. Mahomed Siddik (1) in 
support of his view. That case decided 
that, independently of s. 77 of the Registra- 
tion Act, a suit to compel registration of a 
document will not lie, a decision with which 
we entirely agree. The question raised-in 
this case is whether the plaintiff is entitled 
to a decree for specific performance of the 
agreement to sell the disputed property to 
him ; and on this question the decision of 
Mookerjee, J., in Surendra Nath Nag 
Choudhury v. Gopal Chunder Ghosh(2) entire- 
ly supports the view of the learned Munsif. 
As was pointed out in that case, itis not a 
sufficient performance of the contract for 
the defendant merely to executea conveya- 
nee: for until the kobala is registered, it 
is inoperative in law. The executign of 
the kobala by the defendant not Raving 
converted the executory contract into an 

(1) 9 0. 150; 11 C. L. R. 440, 5 Shome L.`R, 33, 4 
Ind. Des. (N. 8.) 192. ' 

(2) 8 Ind, Qas. 794; 12 O L, J. 464. 
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executed contract, the pleintif is clearly 
entitled to a decree directing the edefendant 
to carry itinto execution. It was contend- 
ed before us that the agreement between 
the parties having been reduced into writ- 
ing, the only evidence of that agreement 
would be that furnished by the document, 
and that the document is inadmissible in 
evidence agit was not registered in accord- 
„ance with law. I know of no authority 
which decides that an agreement for sale 
has to be registered under the Registration 
Act. The true view is that although a 
kobala which has not been registered is 
inoperative as a kobala, yet it is admissible 
in evidence in a suit to enforee specific per- 
formance of ths contract which must be 
deemed to have preceded the execution of 
the kabala. 

It was then contended that the plaintiff 
has not asked fora decree for specific per- 
formance and that this Court ought not to 
convert a suit for registration into a suit 
for specific performance. Theargument, in 
my opinion, isa technical one, and ought 
notto weigh with us. All the material 
facts entitling the plaintiff to a decree for 
specific performance were plealed. These 
facts were found in favour ofthe plaintiff 
` by the learned Munsif and were notchalleng- 
ed before the Subordinate Judge. That 
being so, the plaintiff was clearly entitled 
to succeed before the learned Subordinate 
Judge, 

The decree passed by the learned Munsif 
is, however, not strictly in” accordance with 
law. The learned Munsif directed the Sub- 
Registrar of Banka to register the kobala. 
As I have already pointed out, the Oilvil 
Court has no jurisdiction to pass a decree 
of this nature independently of s. 77 of the 
Registration Act. 
entitled to a decree for specific performance 
by the execution and registration of a fresh 
document within three months from the 
date hereof. ; 

We allow the appeal, set aside the judg- 
ment and decree passed by the Court below 
and very the decrees passed by the Court of 
first instance in the manner indicated above. 
If the defendant should fail to executeand 


register the document within the time al-. 


lowed, the Court of first instance will do 
30 of behalf of the defendant. 
= The plaintiff is entitled 
throughout. 

Ross, J.—!l aperee. 3 


zg. K. Anpeal allowed. . 


PADAMSI V SHANKAR. 


The plaintif is, however, ` 


w Waa. eo 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First Cıvıl APPHAL No. 6 B oF 1926 
AND CIvJL Revision No. 1&0 B or 1924. 
March 19, 1926. 
Present:—Mr. Kinkhede, A. J. C. 
PADAMSI AND aNoTHER—PLAINTIFFS—~ 
APPELLANTS 

” versus 
STANK AR—DErenDAnt—RESPONDENT. 

Contract Act (IX of 1872), s4 80, 95, 107—Sale of 
goods—-Hazar-mal and forward [delivery contracts, 
distinction between—Property in goods when passes— 
Re-sale, when can be mad. 

In the case of Hezar-mal contracts, as distinguished 
from forward delivery contracts, no date for delivery 
is fixed, but the expectations of the purchaser and the 
vendor are that delivery can be demanded and given 
as soon as possible, if the goods are ready, or, after 
they become ready. [p. 190, col. 2.] 

Under s. 80 of the Contract Acta sale of goods is 
not complete until the seller has put the goods in the 
state in which the buyer is to take them. [tbid 

Ths option of re-sale which s. 107 of the Contract 
Act vests in aseller whohas, unders 95 of the Act, 
a licn on the goods in his possession for the price 
payable to him is exercisable only after the lapse of a 
reasonable time The ption cannot be exercised 
before the last date up to which the purchaser is en- 
titled to take delivery of the goods sold.[p 192, col. 1j 

Appeal against a decree of the Sub- 
Judge, First Olass, Amraoti, dated the 6th 
August 1924, in Civil Suit No. 80 of 1928. 

Mr. V. N. Bapat, for the Appellants 

Messrs. W. Y. Deshmukh and G. R. Deo, 
for the Respondent. 

JUDGMENT.—The appellants in this 
appeal and the applicants in the revision 
are the same persons. I will refer to them 
as sellers and to the respondent in appeal 
who is the non-applicant in revision peti-: 
tion as a purchaser, of 51 bales of ginned 
cotton at the rate of Rs. 208 per bojha. 
Each party seeks to make out that the other 
is guilty of the breach of contract and, 
therefore, liable for damages: The pur- 
chaser instituted his Suit No. 79 of 1923 for 
Rs 668-12 0 inclusive of interest in the 
Court of Small Causes on the 3rd February 
1923 alleging that the contract was made 
on the 26th December 1921 and that delivery 
was agreed to be given in eight days and 
that he suffered damages by reason of the 
sellers’ failure to deliver the goods as agreed 
as he had to purchase goods at higher 
rates from otHers. Before filing their 
written statement in answer to the pur- 
chasers claim, the sellers instituted their 
Suit No. 27,0f 1923 (Tr. No. 80 of 1923) in 
the Courtof the Subordinate Judge, Amraoti, 
on the 14th March 1923 forthe retovery of 
Rs, 3,170 alleging that the- contract waa 
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entered into on the 3rd January 19:2 and 
that though the purchaser was called upon 
by service of a telegraphic notice on the 
24th January 1922 to take delivery he failed 
to do so and that they had, therefore, to 
sell the goods which they did at a lower 
rate of Rs. 150 per bojha resulting in a 
damage which they assessed inclusive of 
interest at Rs. 3,170. 

The Small Cause Court suit was transferred 
to the file ofthe Subordinate Judge, First 
Class, by an order dated the 6th June 1923 
passed hy the District Judge, Amraoti,and 
the two suits were practically amalgamated 
although separate pleadings have been re- 
corded and issues are separately framed 
in each. The documentary evidence is filed 
partly in oneand partly in another but the 
oral evidence is wholly recorded in Small 
Oause case, The Subordinate Judge by his 
findings virtually accepted the purchaser's 
version to be correct and on their strength 
decreed his suit to the extent of Rs. 115-4-0 
and dismissed that of the sellers, Hence 
the sellers have filed an appeal to the 
District Judge's Court and the civil revision 
in this Court. The appeal was withdrawn 
by this Court to its own file after due 
notice to the opposite party and is treated 
as if itis a first appeal made to this Court. 
This judgment will consequently govern 
the appeal and the revision. 

The findings may be summarised as 
under:— _ 

(1) that the contract was settled on 26th 
December 1921 as alleged by the purchaser 
Shankar ; 

(2) that the cotton agreed to be sold was 
of the fine quality ; 

(3) that the delivery was agreed to be 
made by the vendors within 8 days of the 
contract ; 

(4) that the purchaser did not demand 
delivery from 26th December 1921 to 3rd 
January 1922; 

(5) that the contract to deliver goods on 
3rd January 1922 was broken by the sellers 
as they had then no goods ready for deli- 
very ; ji 

(6) that thesellers must pay damages at 
the difference between ¢he contract prieg 
Rs. 203and the rate on the date of breach 
which was Rs. 210 perbojha ; . 

(7) tbát the damages awardable to the 
purchaser were Rs. 102 which with interest 
Rs. 13-40 amounted to Rs. 115-4-0; 

(8) that the sellers could not claim any- 


thing as they were in the breach and coWid ` 
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not makg amends for the breach by serving 
notice subsequently and selling the bojha 
at. alow price, 1. e. Rs. 150 per bojha by 
public action. 

1 have heard the parties and gone through 
the evidence on record both oral and docu- 
mentary and I will record my findings and 
the reasons therefor in the following para- 
graphs. 

With regard to the first finding it is 
noticeable that neither party has adduced 
any corroborative documentary evidence 
which could enable me to fix the date of 
the contract with certainty. I have, there- 
fore, to see whether the date fixed by the 
Trial Court ig the probable date of the con- 
tract. From the sellers’ printed notice 
Ex. P, 1 read along with the deposition of 
Murarji (D. W. No. 1) it can be safely 
inferred that the contract must have been 
made some time within one month of its 

ublication which was madetwo days be- 
ore auction. But this is not sufficient. The 
purchaser admits he has a kachha bahi 
which gives the date but he has not pro- 
duced ıt. Isit likely that if it was favour- 
able to him he would have kept it back ? 
I think 26th December 1921 was not the 
date ofthe contract if the rates of cotton 
are any safeguide in this matter. Shankar's 
own witness P. W. No. 4 Shrikisan says the 
rate on 27th December 1921 was from 
194 to 200 and on 28th December 1921 
it was 211, on 29th December 1921 it went 
down to 210, on 30th December 1921 it rose 
to 220 and on 3lst December 1921 it went 
down to 214 per bojka. While P. W. No. 1 
Lakhmichand says his sowdas dated 28th 
December 1921 were at 216 and those dated 
29th December 1921 were at 224 per bozka. 
Plaintiffs witness No. 2 Shankar dlso 
says his contract with one Hiralal made 
on 26th December 1921 was at 208 but 
we find him stating lower down as that 
till 2yth December 1921 the market had 
risen to 224 per bojha. He thus stands 
to gain by locating the date ofthe con- 
tract “and of his socalled purchases 
from others, on a date prior to 29th 
December 1921. In this state of sudden 
fluctuation of the rates, itis not likely that 
the contract in suit could have been made 
on 26th December 1921 at Rs. 208 per 
bojha. Both parties are agreed as to the 
rate fixed and itis 208. The probable date 
must, therefore, be somewhere in the near 
future after the marketshowed a downward 
tendency. Ofcourse, P. W. No. 3 Mahadeg 
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a servant of Shankar triês to prove an 
approximate date near 25th December 1921 
by telling us that therate on 25th Decem- 
ber 1921 was 208 but apparently the an- 
swers which follow betray him and we can- 
not safely rely on his statement. Moreover, 
the statement of P. W. No, 4 Shrikisan that 
Shankar did not tell him when he purchas- 
ed goodsfrom him on 27th December 1921 
that he was doing so for Murarji.—a very 
important matter on which he contra- 
dicts P. W. No. 2 Shankar—clearfy negatives 
the purchaser’s version that the contract 
was made on 26th December 1921. Again 
no attempt is made to controvert the find- 
ing -bothabout the absence of demand be- 
tween 26th December 1921 and 3rd Jan- 
uary 1922 which negatives the purchaser's 
said version. I am not, therefore, prepared 
to support the finding of the lower Oourt 
on this point. The vendor's admission is 
that the contract was made on 8rd January 
1922. - There is evidence of D. W. No. 4 
Fateraj who had to do with the goods as 
a partner of the factory where they were 

inned whom I see no reason to disbelieve, 

must, therefore, in the absence of any in- 
dependent evidence to the contrary accept 
it as the date of the contract, 

No attempt has been made before me to 
controvert the finding of the Trial Court 
as regards the quality of the goods, so the 
finding No. 2 stands. 

It is the common case of the parties that 
the contract was for Hazar-mal and this is 
abundantly clear also from the evidence 
of both sides. It was not a case ofa con- 
tract ‘for forward delivery. The evidence 
of, the purchaser’s witness No. | shows that 
he had notfixed any time for delivery of 

oods under his contracts dated 28th and 

9th December 1921 with the firm of which 
he isthe munim. Shankar as P. W. No. 2 
admits that the Cotton Trading Companies 
agree to receive delivery within a monthor 
so, and that he had given deliveries to 
Japan Cotton Trading COo, within one 
month. Plaintiff Witness No. 4 Shri- 
kisan Bhandari and D. W. No. 2 Narayan 
say in distinct terms that delivery in 
case of contracts of Hazar-mal is taken 
within a month; D. W. No. 1 Murarji, 
of coyrse, says no time was fixed for de- 
livery-@nd adds generally no time is 
fixed for delivery. According to D. W. No. 3 
Shankar Yado, a Sub-Agent of Japan Cotton 
Trading Co., says that in case of Hazar-mal 
contracts delivery is made onthe date of 


PADAMBI Y, SHANKAR. 


(95 I. ©. 1926] 


the contract or within 15 or 30 days. In, 
the cross-examination of this witness the 
purchaser has brought out that itis to be 
made as soon as possible. Immediate deli- 
very is expected by the purchaser but if 
the bojhas are not ready the delivery is post- 
poned and with the consent of the then 
purchaser. 

Defendants witness No. 4, Fateraj, who 
ginned the goods, for the sellers says no date 
of delivery was agreed between the parties. 
The contract was of Hazar-mal and that in 
the case of Hazar-mal contract the purchaser. 
can demand immediate delivery. If the goods” 
are notready delivery can be postponed at: 
the instance of either party. Referring toa 
market custom of Dhamangaon, he says,- if 
the goods become ready after 15 days the 
purchaser must accept delivery notwith- 
standing the fall inthe market price. 

On this evidence the only reasonable and 
legitimate conclusion that could be based 
was that in the case of Hazar-mal contracts, 
as distinguished from forward delivery 
contracts, no date for delivery is fixed but 
the expectations ofthe purchaser and the 
vendors are that delivery could be demand- 
ed and given as soon as possible, if the 
goods are ready, or, after they become ready. 
Admittedly the goods were not ready at 
the date of the contract, namely, 3rd January 
1922 as the vendor Murarji distinctly 
admits as D. W. No. 1, but his further 
statement that he had the goods ready 
within 3 or4 days after, is false and cannot 
be accepted in face of the statement of his- 
witness D. W. No. 4 Fateraj in the examina- 
tion-in chief itself to the effect that his 
goods were not ready on the date of the 
contract and that they were notready till 
29th or 30th January, and his cotton was 
being ginned since the date of the contract 
with Shankar Janba, In view of section 80 
of the Contract Act, the sale was not com- 
plete until the seller had put the goods in 
the state in which the buyer was to take 
them. It is not, therefore, likely that the 
vendor, could have agreed to give or the 
purchaser could have expected to take 
delivery ‘of the goods contracted for 
within 8 days of the contract even before 
they were put in & proper deliver- 
able condition, The finding of the lower 
Court on this point mentioned above as the 
third finding cannot be sustained. This. 
necessarily wipes out the consequential 

findings that the sellers were in the breach 


-and committed it on 3rd January 1922, 
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I will now proceed to consider the further 
quastions whether there was any breach 
and if so who made it and when it wag 
made. 

In spit® of the purchaser's attempt to 
show thathe madedemandsfrom 26th Decem- 
ber 1921 to 3rd January 1922, the lower Court 
has held that the demands were not proved. 
They were not also likely to be then-made. 
At any rate thereis no satisfactory and in- 
dependent evidence in support of them. 
In fact it is not the purchaser’s case that 
he made any demands after 3rd January 
1922. The downward tendency of the 
market also’ makes it highly improbable 
that the purchaser will demand delivery as 
he would be busy watching and waiting to 
catch an opportunity which gives him some 
profit-in the transaction by a rise in the 
prices. - Unfortunately such an opportunity 
never presented itself to him and so, he 
kept quiet while the goods were being 
gioned and made ready for delivery to him. 
The vendor also unless his goods were 
quite ready could not offer them to him. 
On 24th: January 1922; when there was the 
prospect of all the goods being made realy, 
the vendor taking advantage of the fact 
that the market was down and thinking it 
almost certain that the purchaser will neces- 
sarily refuse to accept delivery, made a 
bogus offer of delivery within 24 hours by 
his wire Ex. P-1, but according to D. W. 
No, 4 Fateraj the goods were not ready till 
29th or 30th January, ie, they were not 
all ready by the 24th the date of the wire. 
It also appears that the vendor wanted to 


go through a form of public auction and: 


. issued a printed notice Ex. P-2. Whether 
it was a real or bugus auction I will discuss 
later on. Hesaysas D. W. No. 1 that he 
sent a copy of it to the purchaser and the 
latter's servant P, W. No. 3 Mahadeo admits 
that he had read the wire as also the notice 
but that though his master was away he 
did not care to get the wire read, or to 
send early intimation to his master of the 
notice which he read and deferred com- 
municating the news to him until his 
return. Even after getting this information 
and the notice which apparently reached 
him on 4th February 1922, All that the 
ae aed Shankar did was to send a reply- 


y postcard. That postcard is not on, 
record ; the purchaser has not cared to ask | 


the vendors to produce it in -Court, nor has 


he filed any true copy thereof. His silence’ 
and failure to do soand particularly to dis- 
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close in his reply that he had already made 
parchases ab higher rates is a very sigu- 
ficant and relevant piece of conduct which, 
coupled with the omission to notify to the 
vendors that he would hold them responsi- 
ble for losses goes a great way against him. 
He was asked to explain his omission in tne 
witness-box but was unable to assign any 
explanation. All this goes to show the 
utter falsity of the purchaser’s statement 
that the vendors were in the breach and 
that he had to make purchases on 27th 
December 1921 and other dates against 
their contract to sell goods to him. |, 
therefore, hold that the vendor is not prov- 
ed to be guilty of any breach of ‘the con- 
tract and that no breach took place bit 
that the purchaser in his turn waa anxious 
to escape from his own liability to purchase 
the goods in view of the fall in the prices; 

It is in evidence that the vendor Murarji 
D. W. No.1 did go through the formality 
ofa public auction and knocked the goods 
down in the name of his own son-in-law. 
The Harras pattı Ex. P-6 is on record. The 
state of Ex. P-6 and the writings thereon 
and the conflicting testimony of witnesses 
asto the preparation of the Harass patu 
cannot justify me in holding that there was 
any genuine public sale of the goods or 
delivery of the goods to any such purchaser. 
It is said the goods were kept ina godown 
belonging to the vendors themselves by the 
so-called- auction-purchaser who has not 
been examined. This auction was made one 
Ist February 1922. But Iam not prepared 
to accept the bids which range between 
120 and 150 per bojha as real or as any 
index of the then prevalent market rate of 
Hazar-mal fine ginned cotton goods, in the 
absence of any independent corroborative 
evidence from the books of regular traders 
who actually sold or bought such goods on 
that date. 

On the facts thus found I cannot sustain 
the lower Ccurt’s decision that the pur- 
chaser was entitled to claim compensation 
fromthe vendors or that the date of the 
breach of the contract was 3rd Janudty 
1922, or that the compensation payable by 
one party to the other could be fixed with 
reference to that date. In view of my find- 
ing that the goods were not ready till 29th. 
or 30th January, and that the offer by wir’ 
dated 24th January 1922 was not a genuine 
offer and the so-called public auction datet‘ 
ist February 1922 was nota real sale but 
only an attempt to. create evidence of a 
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so-called prevailing market rate, I hold 
- that the vendors have failed te prove that 
they could have made any offer of goods on 
Yath January 1922 before they, were ready, 
and that they did not really sell away the 
goods at any fair market rave, and that they 
carfnot, therefore, recover compensation 
- from the purchaser for the breach of con- 
tract he committed, at the difference between 
the contract price and the market rate 
prevalent on Ist February 1922. I, however, 
hold that the 3Uth Janudry 1922 is the 
date when the offer of ready goods may be 
said to be duly communicated tothe pur- 
chaser by the service of the printed notice 
-Ex. P-2. I gather this from the evidence 
of Fateraj (D. W. No. 4) to the effect that 
the printed notice was circulated two days 
before the auction. This read with the 
evidence of Mahadeo (P. W. No. 3), where 
he says he read the notice, can safely give 
rise to the inference that the purchaser had 
got intimation that the goods were ready 
on the -29th or 30th January 1922. This 
was sufficient under s. 90 of the Contract 
Act to constitute delivery. An intimation 
that the vendors were going to sell the 
goods on the lst February 1922 for hia de- 
tault in taking delivery showed that the 
vendors regarded the contract as broken by 
the purchaser, and that they had decided to 
exercise their option w sell away the goods 
as the property of the purchaser. It was 
then the purchaser's duty to go to the 
tendors and tell them that he was ready 
to take-delivery and that they should not 
sell the goods as they had become his pro- 

erty. ‘I'his the purchaser failed to do. 
În any case, he committed a breach by not 
taking the delivery on 3rd February 1922 
which according to the evidence of both 
parties as discussed by me above would be 
the last day for the performance of the con- 
tract. 

But it must be said in the interests of 
the purchaser that the option of re-sale 
which s. 107 of the Contract Act vests in a 
seller who has under s. 95 of the said Act 
a lfen on the goods in his possession for the 
price payable to him, is exerciseable only 
after the lapse ofa reasonable time. The 
vyendors‘have apparently acted under s. 307 
of the Montract Act. Ihave not got before 
nfe any plea or evidence to the effect that 
2 days’ time was or was not “reasonable 
time ` in the present case. In any case I 
am not prepared to uphold the vendors’ 
action of exercising the option to re-gell 


PADAMŠI U. SHANKAR.” 


[95 I. O. 1926) 


the goods on Ist February 1922 which was 
before 3rd February 1922 the last date upto 
which delivery would have been taken by 
the purchaser. 

As I have held that the re-sale Reld by the 
vendors is not real, and further that the 
price fetched at itis not also any index of 
the market rate prevalent on Ist February 
1922, I cannot, on the material at present 
on record, decide finally that the vendors 
have succeeded in proving the difference 
to which they would be entitled. However, 
as it is common ground that the market 
was down and ifis not the case of the pur- 
chaser that it had again risen between-the 
20th or 30th January and the 3rd February 
1922 when the ‘goods were ready, and as I 
am of opinion, that the vendors who had 
the goods ready for delivery from the 30th 
January should not be deprived wholly of 
the benefit of their bargain on this techni- 
cal ground, and that the purchaser should 
not profit by his own default. The best 
way to serve the interests of justice and of 
both -parties is to remand the cases to the 
Subordinate Judge's Oourt for further 
pleadings, enquiry and decision on the fol- 
lowing points :— 

(1) Whether in the circumstances of the 
case 2 days’ time was a reasonable time, 
after the lapse of which the sellers could 
have re sold the goods under s. 107 of the 
Contract Act? 

(2) If so, what was the market rate for the 
goods in question which prevailed on Ist 
February 1922? 

(3) If the first issue be decided in the 
negative, what was the rate of such goods 
on ord February 1922 ? 


If, as the result of this enquiry, the first 
Court finds that the 2 days’ time was 
reasonable, it shall fix the rate as prevail- 
ing on lst February 1922; if it holds it was 
not reasonable, then it shall determine the 
rate which prevailed on 3rd February 1922 
and assess the damage at the difference 
between that rate and the contract rate of 
208 per bojha. . If such rate is below 2U3 it 
shall pass a-decree in favour of the vendors 
for the difference; if such rate bein excess 
of 208 it shall pass a decree in favour of the 
purchaser forthe difference. 


As regards the claim for interest, I think, 
it shall be allowed t> the successful party 
at the Court rate of 8-annas per cent. per 
mensem from the Ist or grd February 1922 
as the case may be, 


~ 
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_ As both parties were to blame for not 
interpreting their contract rightly and as 
the result of this appeal shows that the 
purchaser is mainly to blame, I direct that 
the purchaser who is a respondent and 
non-applicant must bear all the costs of 
this Court in both cases irrespective of 
their ultimate result after remand. The 
appellants who are also the applicants will 
get only half their costs of this Court and 
their costs of the Court below will abide 
the result. If the purchaser succeéds in 
getting any decree after remand, his costs 
in the Court below will be in proportion 
to such success, The appeal and the revi- 
sion application are thus allowed. The 
appellants will get a refund certificate for 
the Oourt-fees paid on the memorandum 
of appeal. There will be no refundin the 
revision. The Pleader’s fee in the revision 
case will be Rs. 10. 


“BB. Appeal allowed. 


OUDH CHIEF COURT. 
FULL BENCH. 
Privy Counort AvpgaL No. 3 or 1926, 
May 5, 1926. 

Present:—Mr. Justice Hasan, Mr. Justice 
Raza and Mr. Justice Kendall. 
Musammat SARTAT KUAR—APPALLANT 
— PETI IONER 
VETIUS 
MAHADEO BAKHSH —Respoxrpayst— 
Oppos't. Party. 

Civil Procedure Code (aict V of 1908), 8. 110--Appeal 
to His Majesty in Counctl—Wayib ul arz, interpreta- 
tionof, whether substantial queation of law. 

For the purposes of s. 110 cf the C. P. C. the point 
of law involved in a case must be a question of Jaw and 
not a mere proposition of law and it must bea sub- 
stantial question of law. |p 19), col. 1] 

Tho interpretation of aterm in a wajib ul-arz, the 
meaning of which has been authoritatively settled by 
the Privy C.uncil, is not a substantial o of law 
within the meaning of s. 110 of the ©. P. O. [p. 195, 
col, 2 3 

Application for leave to appeal to the 
Privy Council against an order of the Bench 
consisting of Sir Louis Stilart, O J.,and 
Mr. Justice Hasan, dated the 15th Decem- 
ber 1925,in F A No, 73 of 192iand printed 
as 92 Ind Cas. 657, 


Mr. W. Wasim, for the Applicant. 
Messrs. Bisheshwar Nath and Radha 
Krishna, for the Respondent. 2 
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JUDGMENT OF THE DIVISION 
¢ BENCH. 7 

Stuart, O. J.—(April 16, 1926 )—This 
is an application for leave to appeal to His 
Mijesty in Oouncil against a decree in 
appeal of a Banch of this Court dated the 
15th December, 1925*, affirming the decision 
of the Court immediately below. The 
amount of value of the subject-matter of 
the suit in the Court of first instance was 
ten thousand rapsessand the amount or 
value or the sibject-matter in dispute on 
appeal is also above ten thousand rupees. 
But before a certificate can be granted to 
the applicant it must be established that 
the appeal involves a substantial point of 
law. The suit out of which the appeal 
arises was a suit to obtain possession of a 
certain landed property on the ground that 
a transfer made by a lady called Batasa 
Kuar was a transfer that she was not com- 
petent to make. The transfer was upheld 
on the ground that under a custom of the 
family to which she belonged she had full 
proprietary right. This Court in agree- 
ment with the Oourt below decided that the 
existence of a custom was proved, the evi- 
dence in its favour being contained in a 
wajib-ul-arz which had been verified by a 
large number of members of the family, 
This Court held under the authority of the 
decision of their Lordships of the Privy 
Council in Balgobind v. Badri Prasad (:), 
that a wajib-wl-arz alone was very valuable 
evidence of a custom; and as the Court 
found that the settlement officer had acted 
within the scope of his authority and accord- 
ing to the orders that he was bound to obey, 
in recording the custom, it decided, us 
the Court below had decided, that a custom 
existed. I am unable to.see that any subs 
stantial ques ion of law arises as to the 
proof of the custom. The next question 
before the Court was as to the interpreta- 
tion of the custom The interpretation of 
the custom for the most part was 8 very 
simple matter. The words presented no 
difficulty of any kind with the exception 
of the one word “malik” The: interpreta- 
tion of the word ‘malik’ might present 
considerable difficulty, had it not Leen that 
there had been two recent decisions ol their 
Lordahips of the Privy Couneilin Bhaidas 
e (1) 74 Ind. Cas 449; 501. A. 196, 21 A. L, J®578; 
A. 1 R 1923 PO 70, 90 &A L. R.5814; 260. 0, 
217,43 M. L J. 289; 45 A.413; 38 0. L, J. 302: gga 


M W N 799,33M. L.T. 317; 10 O. L J. 368:%8 C. 
W. N. 4851P GOG). 
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Shivdas v. Bai Gulab (2), and Sasiman Chow- 
dhurain v. Shib Narayan Chowdhury (3), 
which have laid down clearly,sand in my 
opinion finally, how the interpretation of 
the word “malik” is to be apprpached, and 
the Bench who decided this appeal did no 
more than follow absolutely those decisions 
of their Lordships of the Privy Council. I 
consider that if these decisions of their 
Lordships be accepted as authoritative, as 
they clearly must be accepted, no substantial 
question of law arises.as to the interpreta- 
tion of the word “malik”; and thus I am of 
opinion that no substantial question of law 
arises. I would, therefore, refuse this appli- 
cation. 


Misra, J.—(April 16, 1926).—I regret I 
cannot agree with the opinion of the learned 
Ohief Judge. Sofaras lam aware it has 
been consistently held in the Province of 
Oudh that wherein a wajib ul-arz a widow 
is described as having power of transfer or 
as possessing proprietary powers (tkhtiar 
malikana ) the interpretation that has been 
placed has been to the effect that this 
would not mean that the widows would 
hold as absolute owners. This was 
held so far back as the year 189) in two 
cases decided by the late Court of the 
Judicial Commissioner; one reported as 
Dhondhe Singh v. Sant Bakhsh Singh (4), 
and the other as .Bindraban Das v, Totm (5), 
It was held in the former case that where 
a construction could be put upon a wajib- 
ularz which was compatible with the 
ries of Hindu Law that was the proper cor -= 
struction to be placed on that wajib ul arz; 
and the same view was upheld in the second 
case, Itis, no doubt, trua that their Lord- 
8hipsof the Privy Couneid have in two 
recent cases reported as Rhaidas Shirdas v, 
“Rai Gulab (2), and Saesrman Chow hu- 
rain v. Shib Narayan Chowdhury (3), held 
that the word “malik” clould be inter- 
preted to mean absolute proprietor until 
there are clear words in the context to con- 
trol the meaning. In the former case their 
Lordships of the Privy Council were deal- 


(2) 6 Ind Cas 974:49I A.1;26 C. W.N. 129; 15 
L. W. 412; 20 A, L J. 2-949 M L J. 385,330 Lid, 
$14: 94 Bom. L. R 551; 46 B. 153, A I R. 1922; P.Q, 
193 (P. C). i 

\ 66 Ind. Cas. 193; 401. A. 25: 15L. W. 44; 860, 
WN. 495: 49 M.D. 499: 30 M, L. T 212, 204. L.J. 
sangan 0. L. J. 427; 2t Bom, L. R. 576; (1922) Al, Ve 
N. 468, A. 1. R. 1922; P. C, 83; 1 Pat, 205; BP. L.,T, 
133 (P. C). 

(2:3 0, G. 184, 

(5) 90 ©, 258, 
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ing with the word “malik” as used in a Will 
and in the later case the document which 
had to be interpreted was also a Will. lam 
not aware of any case where in Oudh the 
word “malik”, when used in a wagib-ul arz, 
has been interpreted in the same way as 
their Lordships interpreted the word 
“malik” when used in a Will or in 
a deed of gift. I am at present express- 
ing no opinion one way or the other, I 
only feel that the point is one which 
requires an authoritative decision of their 
Lordships of the Privy Council on the 
point. In the Province of Oudh one knows 
by his experience that such expressions 
are to be found in a large number of 
wajib ul-araiz and it would be proper to 
get this question settled by a decision of 
their Lordships of the Privy Oouncil. It 
also appears from a pedigree filed in the 
case that the family of Dwarka Das is a big 
family and the interpretation of the wajib- 
ul-arz in a particular way means the deci- 
sion of the question of custom governing 
the family of Dwarka Das for all time .to 
come. It, therefore, appears to me that the 
custom to prove which the wajib-ul-arz 
was filed in the case governs not only the 
parties to this case but governs a large 
number of other people as well. It cannot 
be doubted that the question of the con- 
struction of the wajib-ul-arz is a question 
of law, but the only question which has to 
he seen is whether the construction of this 
particular wajib-ul-arz is a.substantial ques- 
tion of law. Looking to fhe laree number 
of people belonging to the family of Dwarka 
Das and lcoking also to the fact that the 
custom now held in this case will govern 
all the members of that family, I am inclin- 
ed to hold that the construction of the 
wajib ul arz in this case is not merely a 
question of Jaw but a substantial questicn 
of law. I would, therefore, grant leave to 
appeal to the appellant. 

By the Court.—Under the provisions 
ofs. .3 of Act LV of 1925, as there is a difer- 
ence of opinion between the Judges com- 
posing the Bench and there is no majority, 
the question must be referred to a Full 
Bench for disposal. Ordered accordingly. 

ORDER. 

Stuart, C. J.—(April 16, 1926).—I sp- 
point as a Full Bench for the disposal of the 
matter the Hon'ble Mr. Justice Hasan, the 
Hon'ble Mr. Justice Raza and the Hon'ble 
Mr, Justice Kendall, 
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JUDGMENT OFTHE FULL 
BENCH. 

Hasan, J.—(May 5, 1920),—This is an 
application for leave to appeal to His 
Majesty ¢n Council from the decree of this 
Court dated the 15th of December 1925* 
affirming the decree of the Subordinate 
Judge of Rae Bareli, dated the 27th of 
August 1924. 

The application is laid under the provi- 
sionsofs. 110 of the O. P.O. Itis agreed 
that the valus ofthe subject matter of the 
suitin the Court of first instance was above 
Rs. 10,009. It is also agreed that the value 
of the subject-matter in dispute on appeal 
to His Majesty in Council is upwards of the 
same sum; but inasmuch as the decree of 
the Gourt of first instance was affirmed by 
this Court, this application can be granted 
onlyin the event of its being established 
that the appeal involves some substantial 
question of law. 

The application was originally heard by 
the Hon'ble the Chief Judge and one of our 
brother Judges, There was a difference 
of opinion with the result that the matter 
has been referred to a Full Bench for deci- 
sion under the provisions ofs. 13, sub-s, 2, 
cl. (b) of the Oudh Civil Oourts Act, 1925. 

Mr Muhammad Wasim, Counsel for the 
applicant, contends that the appeal does 
involve asubstantial question of law. He 
bases his contention on two grounds (1) 
that the document with respect to which 
the question of interprotation has arisen is 
a w tjib-ul-arz and not a deed of transfer 
bat vega private in liviluals and (2) tnat it 
affa:ts the entire body of the family to 
which the wajib ul arz in question relates 

A cording to our judgment neither of the 
tw) grounds is sustainable. The point of 
law must bea question of law and noh a 
mers prop sition of law. Secondly it must 
be a snbstantial question of law. The cor- 
troversy centres on the interpretation of 
the word “malik” in the wajib-ul arz 
in question, It is not contended, at uny rate 
this Oourt was not satisfied, thatthe usual 
meaning of the word “malik” is in any 
manner modified hy the context in which it 
is placed. On the other hand there are 
indications in the contextewhich support 
the natural and the usual meaning of the 
word “malik”, It is agreed that the natu- 
yal andthe usual meaning of that word is 
“proprietor”. Indeed there is no room for 
any question on that point. The latest 
“Sea | Cas, 857 | 
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decision of their Lordships of the Privy 
Council on the ifterpretation of the word 
“malik” is #o be found in the case of Sasi- 
man Chowdhurainy. Shib Narain Chowdr wy 
(3). In delivering the judgment of the 
Judicial Committee Sir John lidgereviewed 
all the decisions bearing on the point 
under consideration and the broad proposi- 
tion laid down is that the word must be 
given its usual and ordinary meaning unless 
that meaning is displaced by the surround- 
ing circumstances or anything appearing to 
the contrary in the context. One of the 
surrounding circumstances on which reli- 
ance is placed by the learned Counsel for 
the applicant is that the person in respect 
of whom the word “malik” is used in the 
wajib-ul-arz is a Hindu widow and that 
according to the Hindu Lawa Hindu widow 
is not an absolute proprietor with powe) of 
transfer in the estate which devolves on 
her form her husband by right of inheri- 
tance, This argument has repeatedly been 
advanced and equally repeatedly been re- 
jected by their Lordships of the Privy 
Council. Indeed, to ask usto construe the 
wajib-ul-arz in question as merely laving 
down the rule of the ordinary Hindu Liw 
is to ask us to ignore the professed object 
of the preparation of a wajib-ul-arz as a re- 
cord of custom. 

As observed Sir John Hdgein the case 
of Biswa Nath Singh v. Jugal Kishore 6) 
“that if the statement that widow could 
adopt meant that she could adopt if sne 
had had the authority of har husband to 
alopt, thestatement was nota statement 
of a special family custom, an i was unnece - 
gary, as it would be merely a statemento a, 
right which a Hindu widow of a sonless 
Hindu enjoys everywhere in India, exept 
possibly in families governed by the lawe 
of the Mithila School.” We think that ir ig 
too Jate in the day now to contend that tie 
word “malik should bear the restricted 
meauing which the applicant's learned 
Counsel desires to place on it. more parti- 
cularly 89 when, as we have already observ- 
ed, there are no surrounding circumstances 
nor anything in the context to modif¥ the 
natural meaning. The interpretation b-ing 

hus settled bya series of decisions of their 
;ordships of the Privy Council, we cannot 
hold that it isasubstantial question of lew 
*(6) 73 Ind. Cas 24t; 50 LA 179; A.1 R. 19%: P 
0.30, I3 L. W 88:45 A. Ta. J. 215; 90.44.18. 
563: (1923) M. W., N 620: 28 O, Q 228; 38 0. L. J. 392: 
99 at L. T. 289; 10 0. T, J, 879; 230, WN 798 
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nor does it make any difference as regards 
the interpretation that the Cgurt had to 
construe, in the present case, a wajib ul-arz 
and not adeed of transfer. 

As regards the argument thaf the inter- 
pretation of this particular wajib ul-arz 
will affect all the members of the family 
and not only the litigants in this case, we 
would have been disposed to give weight 
to it had we not held that the interpreta- 
tion has been set at rest by a series of deci- 
sions of the Privy Oouncil, the last of which 
is the case already referred to. We are 
unable to accede to the argument that even 
where authoritative decisions of the Privy 
Council exist on a matter which is reagi- 
tated in any Court, that matter still remains 
a substantial question of law. We, there- 
fore, reject this application with costs. 
Raza, d.—I concur, 

Kendall, J.—I concur. 
Z. K, Application rejected. 





MADRAS HIGH COURT. 
ÅPPEAL AGAINST ORDER No. 150 or 1924. 
January 27, 1926. 
Present:—Justice Sir William Phillips, Kt., 
and Mr. Justice Madhavan Nair, 
VENKATASAMI NAIDU— DEFENDANT 
No, 5—-APPELLANT 
Versus 
VENKATAS UBBA NAIDU arp otakre— 
DEFENDANTS Nos. | TO 4 AND 6—ResponveEnTe, 

Limitation Act (IX of 1908), Sch. I, Art. 182 (4)— 
Amended decree, execution of —“Date of amendment”, 
meaning of 

The date of ameudment of a decree under Art 182 
*(4) of Sch. 1, to the Limitation Act is the date on which 
the order for amendment is heath and not the date 
dn which the decree is actually altered or corrected. 


Nirut Lal Jha v. Kalanand Singh, 36 Ind, Oas. 533; 
3 P.L. W 417, followed. 


Appeal against an order of the Court of 
the Subordinate Judge, Vellore, dated the 
2lst November 1923, in C. M. P. No. 537 of 
1923, in O. 8. No ¥4 of 1915 fon the file of 
the Court of the Subordinate Judge, 
Chitter). 

Mr. K. R. Narayanaswami Iyer, for the 
Appellant. 

Mr. C. Padmanabha Iyengar, 
Respondents. 

S#@DGMENT.—The only question for 
determination 1s the meaning of the words 
“date of amendment” in Art. 182 (4) of the 
First Schedule to the Limitation Act. It is 
contended for the appellant that the “date 


for 
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of amendment” must mean the date on 
which the decree is actually altered or cor- 
rected and not the date of the Oourt’s order 
directing the amendment, and the argument 
is advanced that an amendment does not 
bear the same relation to the order as a 
decree bears to the judgment and that, 
therefore, the provision in the O. P. C. 
which says that the decree shall bear the 
date of the judgment is not applicable 
here As a matter of fact, an order of 
amendment is itself a judgment and in ac- 
cordance therewith, the original decree is 
altered and becomes a new and amended 
decree in accordance with the judgment 
pronounced, Itseems, therefore, clear that 
the date of the amended decree must be 
the same as that of the judgment. To hold 
otherwise would be to put in the handsof the 
ministerial officers of the Court the power to 


_fixany date forthe amendment of the decree 


quite regardless of the date on which the 
order was passed. The same view was taken 
in Nirit Lal Jha v. Kalanand Singh (1) and 
we see no reason to hold otherwise. 

The appeal is accordingly dismissed with 
costs. 

V. N. V. Appeal dismissed, 


(1) 36 Ind. Cas, 533; 3 P. L. W. 447, 





MADRAS HIGH COURT. 
APPRAL AGAINST ORDER No. 53 or 1925 
AND 
Civit MisogLLANkove Prtirton No. 1015 
or 1925, 
November 17, 1125. 

Present:—Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair, 

S. ADAIKKALA THEVAN AND 
ANOTHER— PRITITIONBKS—DEFEA DaNTS 
Nos. Í ann 3—APPELLANTS 
VETSUS 
Tur IMPERIAL BANK, MADURA 
BRANCH, TuhpUGH ITS AGENT Mr. B. B. 
SHAWE AND OTHERS-— PLUINTIFES Nos. L 
To 3 AND Receiver —RksPoNnDE Ts. 

Pages Procedure “Code (Act V of 1908), 8 94, 
XXXIX, r. 2 (8)— Injunction, disobedience of— 
apaa of Cour t—-Punishinent— Commattal to Civil 
Jau -Procedure. 
Rulo 2 (3) of O XXXIX of the O P. C. applies 
not only to disobedience of an order issued under 
ele. (1) mid (2) of that rule but to disobedience of all 


alias issued under p: Bd of the Code, (p. 108, 
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Vidyapurna Thirthaswami v, Visar of Suratkal 
Church, +4 Ind. Oas 58; 7 L. W. 338, followed. 

Where, for disob:disace of an order issued by the 
High Oourt ia the exercise of its appsllate jarisdic- 
tion, the Hig’ Ooart orders the arrast and atta shment 
of ths proparty of tha guilty parson, who is residing 
in tne mofussil, whether s 133 O P. O, strictly 
applies to the eass or nob, there is nothing to prevent 
the High Court from adopting the procedure laid 
down in that section and sending tothe appropriate 
District Oourt the warrant of arrest and the order of 
attachment for necessary action baing tazen. The 
District Gourt on receipt of the warrant and order 
should adopt the procedure prescribed by s. 136, 
O. P.O. [p. 199, i 1] 

Respondents were restrained by order of the High 
Gourt from entering upon certain land and harvesting 
the crops until they furnished security for a certain 
sum. ‘They failed to furnish security but nevertheless 
they entered upon the land in force and harvested and 
carried away the crops in spite of opposition by the 
opposite parly : 

Held, (1) that the respondents had delibsrately 
defied the injunction of the High QOourt and were 
guilty of contempt of Court ; [p. 198 col. 1.] 

(2) that, however, it was unnecessary to use the very 
large powers that the High Gourt posssased to commit 
the respondents for contempt inasmuch as the case 
could ba adequately dealt with under the provisions 
of the O., P O ; fp. 198, col. 2.] 

(3) that the defiance of the High Court's order being 
ofa very grave and serious nature the respondents 
should be detained inthe O1vil Jail for a period of 
six months and their property should be attached 


under the provisions of r.2(3) of O. XXXIX of the 
O. P. O, [ibid.] 


Appeal against an order of the Court of 
the Subordinate Judge, Dindigul, dated 
the 1Uth February 1925, in I. A. No. 29 
of 1925, in O. 3. No. 3 of 1929 

Petition, praying tbat in the circumstances 
astatel in the affidavit filed therewith, the 
High Court will be pleased to punish the 
respondents for breach and contempt of the 
inj-inction passed by the High Court in 
L P. A. No. 44 of 1925, preferred, under cl. 
15 of the Letters Patent, against an 
order of Mr. Justice Wallace, dated 20th 
February, 1125, and made on O M PP, 
No. 707 of 1925, praying for stay of fur- 
' thar proceedings by way of appointing an 

interim Raceiver in I. A. .No 3 of 1925 on 
ths tile of the Oourt of the Subordinate 
Julgs of Dindigul, pending disposal of ap- 
pov azvinst Order No, 59 gf 1925 on the file 
of the High Oourt. 


; Mr T. M. Krishnaswami Iyer, for Appel- 
ants, 
Mr. B. Sitarama Rio, for Respondents. 


ORDER.—This is an application to 
purusa toe respondents for disobedience 
of au injunction granted by this Cour How 
perious and deliberate has been the dis-e 
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obsdience, will appear from the facts 
which we shall briefly state,” The Isf 
plaintif in O. 5. No. 3 of 1925 on the 
file of the Subordinate Judge's Court, 
Dindigul, is the Imperial Bank of In lia 
and the 2nd plaintif obtaine i a lease of the 
suit lanas from the lst plaintid on the 
30th of June, 1924, to take effect from the 
16th of July, 1924. There wasa prior lease 
in favour of the lst defendant which ex- 
pired on the 15th of July 1924, and the 
2nd plaintiff was obstructed in the actof 
taking possession by the defendants some 
of whom alleged that the Imperial Bank 
had agreed to execute in their favour a 
fresh lease. The plaintiffs thereupon filed 
the suit asking for possession and mesne 
profits. There were crops on the lad 
valued at Rs. 6,00) odd and on the plaintiffs’ 
application the Subordinate Judge appoint- 
ed on the 10th of February 1925, a Receiver 
with power to take pussesgion of and her- 
vest the standing crops. There was an 
appeal to this Court and an order was 
made by Mr. Justice Wallace on the 20ih 
February 1925. On the ground that that 
order was ambiguous the plaintiffs filed a 
Letters Patent appeal. On the 20ih of 
February, 1925, we made an order restrain- 
ing the defendants from entering upon the 
land and harvesting the crops uatil they 
furnished security for Rs. 6,000, andif the 
security was not furnished the Re>rive. 
would continue to be In possession The 
plaintifs made an application on the 10ih 
March to this Court to punish the respoud- 
ents for disobedience to the order and in 


-support‘of the application various affilavits 


have been filed, 


~ Abdul Wahab Sahib, on agent of the 2nd, 
plaintiff, in an affidavit, dated the 9th of 
March, 1925, has set out very clearly some 
of the acts of disobedience. We may men- 
tion that our order was made afier notice 
to the respondents and in the presence 
of their learned Vakil Mr. T. M, WKrishua- 
swami Iyer, Although tne order was ma le 
on the 20th, the respondents continued to 
cut, harvest and remove tha crops on and 
from the 27th of February. Without giving 
Secarity they collected a large number of 
mən and in spite of protesis carried off 
fhe crops. The Receiver who had been 
appointed, reported to the Sub-Court o1 
the 27th of February, the let of Marea,and 
again on the 4th of March. On the 2ni 
of March, the respondents removed absut 
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7 cart-loads of paddy nd on the 3rd of 
March 10 cart-loads. Between the 3rd and 
the 10th, they further harvested the crops 
on about 30 to 40 acres anderemoved a 
large quantity of paddy. The men were 
armed with sticks and rifles and behaved 
in high handed manner. The respondents 
made a show of complying with the order 
to furnish security butit was not eventually 
furnished. 

We adjourned the application from the 
10th to the 16th to enable their Vakil to 
communicate with the respondents. Ad- 
vantage was taken of this adjournment 
and between the llth and the 14th they 
continued to harvest thecrops. These facts 
are spoken by the 2nd plaintiff and his 
watchmen Vellayambaand Nachimuthu who 
have filed affidavits. On the 27th of March 
the 2nd respondent filed a counter-affidavit 
stating that the harvesting and the remov- 
ing of the crops had to a large extent 
been completed before the order was made 
and making a definite allegation that there 
still remained about 70 kulis or about 45 
acres to be harvested. The lst respondent 
swore to an affidavit on the 6th of April 
containing similar but less definite alleg- 
ations. The plaintiffs’ agentin his reply 
affidavit, dated the 12th of April, swore 
that since filing their affidavits, the respond- 
ents rapidly proceeded with the harvest- 
ing of the crops on the remaining 40 
acres. 

We are satisfied thatthe version of the 
plaintiffs is substantially correct. The facts 
we have set forth show that the respond- 
ents have deliberately defied the order 
and even after their conduct was brought 
to our notice they did several acts in utter 
disregard of the authority of the Court. 

There is another aspect of the case to 
which we must draw attention. On the 
2lst of August, in view of the fact that 
if the allegations against the respondents 
were true, they would be guilty of a gross 
contempt, we directed them to be present 
in Court when we heard the motion. They 
accorfingly appeared and the application 
was partially heard on the 5th of October. 
On that day, as it was represented to ug 
that if furthertime was granted the respond- 
entip would give security and that the pro. 
ceedings against them might be then drop- 
ped, we complied with their request and 
adjpurned the application directing them 
to be presentin Court on the adjourned 
Gate should it become necessary to further 
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hear the application. It now transpires that 
in spite of this adjournment not even an 
attempt was made to give securify and it 
is even more significant that the respond- 
ents havefailed to appear beforeus and 
their learned Vakil has reported that he has 
no instructions. 

The respondents have been guilty of a 
serious contempt in failing to appear 
before us. Their conduct throughout has 
been fraudulent and they have deliber- 
ately defied the injunction issued by this 
Couri. We do notat present feel called 
on to deal with the respondents for their 
failure to comply with our order to appear 
in Court. Nor do we propose in regard to 
their disobedience of the injunction, to 
commit them in the exercise of our in- 
herent and extensive jurisdiction in respect 
of contempt. We think that it is unneces- 
sary to use the very large powers that the 
High Court possesses, as in our opinion 
the respondents can be adequately punished 
under the provisions of the Code. 

Under s. 94, O. P.O., the Court is em- 
powered to commita person guilty of dis- 
obedience of an injunction to the civil 
prison and to direct that his property shall 
be attached and sold. Order XXXIX, r. 2 (3), 
prescribes the punishment and under it, 
the person in default maybe detained in 
the civil prison for a term not exceeding six 
months and his property may be attached. 
The drafting of this rule, as has teen 
pointed out in Ram Prasad Singh v. Benares 
Bank Ltd (1), is somewhat inartistic, but 
there is no doubt that it applies to dis- 
obedience generally of an injunction granted 
by the Oourt. Order XX XIX, r. 2 (3), applies 
not only to disobedience of an order issued 
under cls, (1) and o of that rule but has 
a more general application, it applies alike 
to disobedience of all injunctions issued 
under s. 94. See also Vidyapurna Thirtha- 
swami v. Vicar of Suratkal Church (2). 

We think that the respondents are de- 
serving of no consideration and we order 
that they be detained in a Civil Jail for a 
period of six months and that their property 
be attached. 

Then remaing amatterof some import- 
ance to be considered. How is our order 
to be executed ? Section 136 of the Ccde 
prescribes the procedure to be followed 
where any person is to be arrested or any 


. (1) 58 Ind, Oas. 600; 42 A 98, 17 A. L.J. 1127, 
(2) 44 Ind, Oas, 56; 7 L. W. 328, 
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property is to be attached under a provi- 
sion not relating to the execution of decrees 
and such person resides or such property 
is situate outside the jurisdiction of the 
local limits of the Court. In this case the 
arrest and attachment are under the pro- 
visions of the Code not relating to the exe- 
cution of decrees. So far the section ap- 
plies. Butthere is some difficalty in regard 
to the other portion of the section which 
says that the person shall reside or the 
roperty shall be situate outside the local 
imitsof the jurisdiction of the Court. In 
the present case our order is one made inthe 
exercise of our appellate jurisdiction and the 
High Oourt has jurisdiction on its appellate 
wide over the whole of the Presidency. The 
respondents are outside the limits of the 
city and it may be said that though they 
are outside the limits of the ordinary civil 
jurisdiction of the High Oourt they are 
certainly within the limits of its appellate 
jurisdiction, We do not think that it is 
necessary to decide this point. Whether 
s. 136 strictly applies to the case or not, 
there is nothing to prevent us from adopt- 
ing the procedure laid down in that section 
and sending to the appropriate District 
Oourt the warrant of arrest andthe order 
of attachment for necessary action being 
taken. The District Courts, their officers 
and staff are undoubtedly subject to the 
jurisdiction of and are under the supervi- 
sion of the High Court and we see no 
difficulty in directing this mode of execu- 
tion. The District Court on receipt of the 
warrant and order will adopt the procedure 
prescribed by s. 136. 

It is suggested to us that we might send 
a special bailiff from this Court. This is 
more cumbrous and expensive than the pro- 
cedure which we have resolved to adopt. 


The respondents besides disobeying the 
order of injunction have behaved very dis- 
honestly and fraudulently. Having first 
obtained an adjournment they utilised the 
interval to commit further actsof depred- 
ation. They again obtained an adjourn- 
ment agreeing to give security and they 
failed to do so and notonfy did they fail 
to do so but they also wilfully kept away 
fron Court with the deliberate object of 
evading its process. The Ist respondent, 
we understand, is the principal offender 
and he will, therefore, pay the costs of the 
application which we fix at Rs. 200. (two, 
hundred). 
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Since deliyering the above judgment it 
has been brought to our notice that the 
2nd respondent did not filein Court the 
counter-affidivit dated 27th March to which 
we have referred. The case was argued 
on the footing that that affidavit was in 
Court, and soia before us only a copy of 
it. It would seem that Mr. T. M. Krishna- 
swami Aiyar, the learned Vakil for the ?nd 
respondent, furnished, a copy to Mr, Sita- 
rama Rao, butomitted to file the original 
affidavit in Oourt. So far as our judgment 
is concerned this makes very little differ- 
ence, for, without that affidavit the case of 
the respondents is distinctly worse. 

The order of attachment and the warrant 
shall be transmitted to the District Court 
of Madura The properties to be attached 
shall be specified in the order to be trans- 
mitted by this Court. Mr. Sitarama Rao 
undertakes to give a list of the properties in 
two weeks from this day. 

Appeal Against Order No, 59 of 1925 is 
dismissed with costs. 

No order is necessary on any other appli- 
cation. 

Vv. N. V. 


Z, K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Rous No, 856 of 1925. 
December 14, 1925. o 
Present:—Mr Justice Ohakrayarti. 
GOSTO BEHARY GORAI AND OTHERS 
—PLAINTIFF3—ÅPPELLANTS — 
» PETITIONERS 
VETSUS 
HARI HARA RAM MONDAL— : 
DEFENDANT—RESPONDENT—OPPOSITE 
Party, 

Civil Procedure Code Sia V of 1908), 0. XXIII, r. 
1,0 XLI, r. 17—Appeal—-Withdrawal of suit, appli- 
cation for, rejection of—Procedure—Dismissal for 
default, legality of. o. 

Where in an appaal a plaintiff puts in an applica- 
tion for leave to withdiaw from the suit with liberty 
to bring a fresh suit on the same cause of eaction, 
the Appellate Court should either accede to the 
prayer for withdrawal on the terms indicated in the 

atition or should hear the appeal on the merits It 
ee no jurisdiction, after rejecting the application for 
withdrawal, to dismiss the appeal for want of pro- 
secution jp. 200, col 1 | 4 

Rule agaiust an order of the Court of the 
Sub-Judge at Burdwan, dated the 29th 
April 1925, a ; 

Babu Baranashibashi Mukherjes, for the 
Petitioners, 


200 


“Babu Gopendra Nath Das, for the Op- 
posite Party. $ 

JUDGMENT.—This Rule was obtain- 
ed by the plaintiffs who were the appel- 
lants before the Court of the gubordinate 
Judge of Burdwan in an appeal against a 
judgment and decree of the Munsif of Katwa. 
After the appeal was partly argued, the 
petitioners put in an application for leave 
to withdraw from ihe suit with liberty to 
bring a fresh suit on the same cause of 
action. On that applieatiou being filed, it 
appears that the hearing of’the case was 
stopped. The learned Subordinate Judge 
instead of making an order then and there 
took time and finally dismissed the appeal, 
as he says in the last line of his judgment, 
for non prosecution. I think the learned 
Judges order is wrong. If he was of 
opinion that the application for the with- 
drawal ofthe suit as prayed for by the 
plaintifs could not be granted, it was his 
duty to hear the appeal. He should have 
either acceded to the prayer for withdrawal 
on the terms indicated in the petition or 
he ought to have heard the appeal. I think, 
therefore, that the order of the learned 
Subordinate Judge should be set aside. 
He should hear the appeal on the merits 
and dispose of it according to law. The 
Rule is made absolute in these terms with 
costse—hearing fee one gold mohur. 

7, K. Rule made absolute, 


OUDH JUDICIAL COMMIS-«- 
SIONER’S COURT. 
First Civin APPEAL No. 17 oF 1924. 
. May 28, 1925, 
Present:—Mr. Simpson, A. J. O., and 
Mr. Misra, A J. OC. 
Babu RUDRA PARTAB SINGH— 
PLaINTIFF—APPELLANT 
versus 
Babu RAJESHWARI PRASAD SINGH 


—-DEFEN DANT— RESPONDEAT. 

Contr@et Act (IK of 1872), 9 16 (8)}--Undue influ- 
ence Borrower already indebted to money-lender— 
Borrower hard pressed for paying Government 
revenue—Debt contracted at 240 per cent. per annum 
interest —Unconsctonable bargain — Presumption of 


o 
RUDRA PaRTAB SINGH V, BAJESHWAKI PRASAD SINGH. 


mn influence. : 
Under s. 16 (3) of the Contract Act a Court has ° 


first to see whether the parties stood in a positicn 
where the creditor would dominate the will ot the 
pborrofér. If that 18 establisl ed the Court has to sce 
whether the transaction on ths face of it or on the 
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evidence adduced appears t be unconscionable. If 
that is found to be the case the law will presume the 
exercise of undue influence, in other words, the Court 
will conclude that the hard terms were brought 
about by means of undueinfluence. But this pre- 
sumption can be rebutted and the creditor*can alwaya 
show that no undue influence was actually exercised 
by him, [p. 202, cols 1&2] 

Raghunath Prasad v. Sarju Prasad, 82 Ind. Cas. . 
817; 511 A. 101, A R. 1924 P. 0.60, 5 P. L. T. 72; 
22 A. L. J. 105; 2 Pat L. R. 87; 19 L. W. 470; 34 M., 
L T.57; 46M L.J. 610; 3 Pat. 279; 26 Bom. L. R. 
595; 28 O. W. N. 34; 11 O L, J. 122; (1924) M. W. N° 
638; L. R. 5 A. (P. O.) 206; 10. & A. L. R. 1395; 10. 
W. N. 210 (P 0.) relied upon 

Dhampal Das v. Raja ilaneshar Bakhsh Singh, 33 I. 
A 118:4 0.1. J. 1; 1M.L T. 205;3 A.L J. 195; 9 
O. 0, 188; 8 Bom. lL. R. 491; 10 C. W. N. 819; 16 M, 
L. J. 292; 28 A. 570 (P. O), Maneshar Bakhsh singh v.: 
Shadi Lal, 3 Ind, Cas. 485; 36 1. A. 96; 6 A. L. J. 107; 
10 C L. J.76; 130 W.N. 1069; 11 Bom. L. R, 864; 6 
M L.T. 71; 31 A. 386; 19M. L J. 438; 12 O. O. 300 
(P. C), Abdul Majid v. Ksherode Chandra Pal, 29 Ind. 
Oas. 843; 42 O 690, 19 0. W. N. 80 !, Chhannu Lal v.Ray 
Kuar, 43 Ind. Cas. 295, 20 O ©. 318, and U Kesavulu 
Naidu v. Aritaulat Ammal, 22 Ind. Uas. 709; 36 M, 
533, referred to 

A was already in debt to B, the money-lender of 
his village. A defaulted in the payment of Govern- 
ment revenue and the Revenue Authorities made a 
pressing demand for the same Upon this A con- 
tracted a fresh mortgage-debt from B at the exorbi- 
tant rate of 240 per cent per annum interest and paid 
the Government revenue ' 

Held, that the contract should be presumed to have | 
been brought about by undue influence within the 
ae his of ill. (e) to s. 16 of the Contract Act [p. 203, 
cel. 1. 

Appeal from a decree of the Additional 
Subordinate Judge, Sultanpur, dated the 
lith December 1923. | 

Messrs. Wasim and Raj Kumar, for the 
Appellant. | 

Mr. Bisheshwar Nath Srivastava, for the 


Respondent. 


JUDGMENT.—Thesetwo appeals arise 
out oftwo suits brought by the plaint:ff- 
appellant in the Court of the Additicnal 
Subordinate Judge of Sultanpur. One suit 
was No. 33 of 1923 and the other No. 34 of 
1:23, These suits were on the basis cf two 
morigaget of one and the sume date, nemely, 
the 13th March 1917, one dor Rs. 1,100 exe-. 
cuted by Rajeshwari Piasad Singh and the 
other for Rs. 1,400 executed by Mata Pra-. 
ead Singh. Rajeshwari Prasad tingh 
is defendant in Suit No. 33 of 1923 and 
Mata Prasad is defendant in Suit No, 34 
of 1923, The money was payable under 
both the deeds within one month frcm the 
date of executicn and the deed provided for 
enormous rate of interest at Rs 20 per ceng, 
per mensem, in other words Rs. 240 per 
cent. per annum. Nothing has been paid 
under both deeds and in one suit, namely, 
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Suit No. 33 of 1923, the plaintiff claims 
Its. 21,40 on account of the principal and 
interest and in the other, nam-ly, Suit 
No. 34 of, 1923, he claima R- 15,2 2 on 
acc unt of the principaland interest. Both 
the defendants have raised the same de- 
fence in the two suits. It is to the effect 
that the mortgage-deeds were obtained 
from them by undue influence, that the rate 
of interest provided therein was hard and 
unconscionable and that the plaintif was 
not entitled to get the amount of interest 
claimed. By consent of the parties both 
the suits were tried together and the one 
point for trial was whether the deeds in 
suit had been obtained by undue influence 
and whether the interest claimed was hard 
and unconscionable. 

The plea of undue influence was alleged 
in paras. 6 to 12 of the written statement 
in both the cases. But briefly the defence 
contained in those paragiaphs was this. 
Government revenue was due from the de- 
fendants for which there was a pressing 
demand from them. The defendants ap- 
proached the plaintiff who was their banker 
and to whom they were indebted and asked 
him to advance the sum required The 
plaintiff asked the defendants to execute 
fresh deeds for the debts which were al- 
realy due from them and told them that he 
would advance fresh money asked for by 
them at 20 per cent. per mensem. The de- 
fendants were helpless since Tahsil peons 
had demanded revenue from them and had 
told them that if they would not deposit 
the revenue due from them they would have 
to goto the lock-up Thedefendants were 
under the circumstances obliged to borrow 
the money from the plaintiff who took 
alvantage of their helpless position and 
charged exorbitant rate of 2U per cent. per 
mensem stated above. 

The learned Additional Subordinate Judge 
on evidence produced before him having 
come to the conclusion that the story told by 
the defendants was substantiully a correct 
one, beld the pleaof undue influence to have 
been established, declared, the rate of in- 
terest provided in the deeds to be hard and 
unconscionable and in result allowed the 
plaintiff simple interest at tħe rate of 2 per 
cent permensem The plaintiff has appeal- 
ed in both the suits. 

Tne learned Counsel for the plaintif- 
appellant argued that the defendants were 
bound to pay interest agreed upon inasmuch 


as they had failed to substantiate the plea, 
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' Act 


| A 
20: æ 
of undue influences His main content-an 
wa, that the defendants bad with then es eg 
open agreed to paythe amount of interest 
stipulated in the deeds an | were, theic fore, 
buund to psy the same 

We have now to examine as to how far 
this position can be maintained. The le d- 
ing case on the subject is a case recen'ly 
decided by their Lordships of the Privy 
Council and reported as Raghunath P.asad 
v. Sarju Prasad(h). Their Lordships heve 
held in that case that the question like the 
one arising between the parties to this cre 
should be settled in accordanca with ihe 
provisions of the Indian Contract Act and 
not by reference to the legislation of otl.er 
countries, e.g, the English Money Lenders 
They referred to s. 16 of the Indian 
Oontract Act and made the following ob- 
servation:—‘“Before, however, addressing 
themselves to the authorities cited their 
Lordships think it desirable to make clear 
their views upon, in particular, s. 16, sub g. 
3, of the Contract Act as amended. Ly that 
section three matters are dealt with In 
the first place the relations between the 
parties to each other must be such thut one 
ig in a position to dominate the will al the 
other, Once that position is substantiated 
the second stage has been reached—nan.elr, 
the issue whether the contract has been 
induced by undue influence. Upon the 
determination of this issue a third roiut 
emerges, which is that of the onus p-o- 
bandi. If the transaction appears to be 
unconscionable, then the burden of proving 
tnat the contract was not induced by undue 
influence is.to lie upon the person whu waa 
in a position to dominate the will of the 
other. | À 


“Error is almost suie to arise if the Order” 
of these propositions be charged. Tie 
unconscionableneas of the bargain is not the 
first thing to be considered. Whe first thiag 
to he considered is the relations of these 
parties. Were they such as to put one in a 
position to dominate the will of the otle: % 
Having this distinction and order in view 
the authorities appear to their Lordshfrs to 
be easily properly interpreted. 

, ‘In the judgment of this Board in Dhari- 


“e(1) R2 Ind. Oas 817; 511. A. 101; A. TRIP ( 
60 5P L 1.72, 2A.L J. 03.2 PaL R ez, 19 
L W. EO, SLM L. T,57486M L J. G10, 3 Pat O75 
96 Bom L. R 515, BOW. N 4, 110 L JA 
(1994) M W.N. 633; L.R 5 A (P.G) 206, 10.64. 
L. R, 1395; 10. W. N, 210 (P. C.). 
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pal Das v. Raja Maneshar Bakhsh Singh (2) 
the outstanding effect was that fhe borrower 
who mortgaged the estate was actually, at 
the date of the transaction, unaler the con- 
trol of the Oourt of Wards. He was treated, 
to use the language of Lord Davey, as ‘under 
a poculiar disability, and placed in a posi- 
tion of helplessness, and the lender was 
proved to have been aware of that and 
therefore, in a position to dominate the 
borrower's will, 4 f 

“Lord Davey thus expressed the Board's 
view. ‘Their Lordships are of opinion that 
although the respondent was left free to 
contract debt, yet he was under a peculiar 
disability and placed in a position of help- 
lessness by the fact of his estate being 
under the control of the Court of Wards, 
and they must assume that Auseri Lal, who 
had known the respondent for some fifty 
years, was aware of it. They are, therefore, 
of opinion that the position of the parties 
was such that Auseri Lal was “in a posi- 
tion to dominate the will,” of the respondent 
within the meaning of the amended s. 16 
of the Indian Contract Act. It remains to 
be seen whether Auseri Lal used that posi- 
tion to obtain an unfair advantage over the 

ondent’. 

“his case was followed in terms in Mane- 
shar Bakhsh Singh v. Shadi Lal (3) in which 
the bund in suit was given bya talukdar 
in Oudh without the knowledge and consent 
of the Oourtof Wards after his estate had 
beén placed under it. In these circum- 
stances the former case was followed, and Lord 
Oollins expressed the opinion of the Board 
to be that they ‘are satisfied that in this 
ecase also tue borrower was-placed in such 
a condition of helplessness that the lender 
Was in a position to dominate his will and 
that he used that position to obtain an un- 
fair advantage over the appellant.” | 

It is, therefore, clear that according to 
the rule laid down by their Lordships in 
the above case a Court has firat to see whe- 
ther the parties stood in a position where 
the ergditor would dominate the willof the 
borrower. If that-is established the Court 
has to see whether the transaction on the 


face of it or on the evidence adduced appears, 


to be unconscionable. If thatis found to 


(27 33 LA. 118; 40. L. J.1; 1 M. L. T. 205; 3 A. Le 
3.193 9 O. O. 188; 8 Bom. L. R. 491; 10 0. W. N. 849; 
16 M L J. 292; 28 A. 570 (P. C). 

(3m Ind. Oas. 385; 36 I. A. 96,6 A. L.J. 707; 10 
OL. J. 16; 13 0. W.N. 1069; 11 Bom. L. R. 864; 6 
M.L. T, 71; 31 A, 386, 19 M. L.J. 433;.12 O. O, 300 
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be the case the law will presume exercisé 
of undue influence, in other words, the 
Court will conclude that the hard terms 
were brought about by means of undue- 
influence. But this presumption can be 
rebutted and the creditor can always show 
that no undue influence was actually exer- 
cised by him. If he succeeds in showing 
that, the transaction will be upheld, and 
not otherwise. Their Lordships of the 
Privy Council have clearly laid down in 
the case quoted above that the mere fact 
that a mortgage-deed provided: for excessive 
and usurious interest and that the security 
given was ample would not justify a pre- 
sumption being raised that the contract was 
induced by undue influence in the absence 
of proof by the mortgagor that the mort- 
gagee was in a position to dominate his 
will. They disapproved the principle laid 
downin Abdul Majid v. Ksherode Chandra 
Pal (4) that where there was ample securi- 
ty and excessive and usurious interest had 
been charged that itself raised a presump- 
tion of undue influence, In Chhannu Lal 
v. Raj Kuar (5) Lindsay, J. C., took the same 
view and was not prepared to accept the 
wide proposition laid down by the Calcutta 
High Oourt in the above case. In U. Kesa- 
vulu Naidu v. Arithulal Ammal (6) the ques- 
tion was discussed at great length and it 
was heldthat it was not open to a Court 
on general equitable grounds to interfere 
with the contract between the parties unless 
it had been established that it was brought 
about by the exercise of undue influence 
and that excessive interest in itself was not 
a ground for relief but it might be evidence 
of the fact that the debtor must have been 
in a very helpless condition to accept the 
terms imposed by the creditors. 

The learned Oounsel, who appeared on 
behalf of the appellant, argued that because 
the defendants did not succeed in establish- 
ing undue influence stipulated rate of in- 
terest should be maintained. He criticised 
the evidence led by the defendants on this 
point and showed that it did not establish 
successfully the case of undue influence as 
set up by them. In ouropinion this is not 
a correct way of looking at the case. It is 
amply clear from the evidencein the cass 
that the defendants were already indehted 
to the plaintiff and both of them lived in the 
same village. It is also clear, and the learned 

a 29 Tni Oas. 843, 42 O 890: 19 0. L, J. 809, 

e (5) 43 Ind Cas 295; 20 O O. 318. 

(6) 22 Ind. Oas, 769; 36 M, 533. 
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Counsel for the appellant frankly ad- 
mitted, that the rate of interest provided 
in the twọ deeds was an exorbitant rate. 
Under these circumstances illustration (e) 
to s.16 of the Indian Contract Act fully 
applied tothe case. It would prima facie 
be proper to say in a case like the one 
which we have at present before us that 
the contract was induced by undue influ- 
eae. The law itself provides that such a 
presumption ought to be raised. It was, 
therefore, on the plaintiff to prove to our 
satisfaction that the contract providing for 
such an excessive and exorbitant interest 
had not been brought about by undue in- 
fluence and this we are clearly of opinion 
the plaintiff has failed to establish. The 
plainttf himself went into the witness box 
and deposed that he did not exercise any 
Buch iofluence but we are not prepared to 
accept his statement when it isclear from 
the admitted facts of the case that the 
defendants had defaulted in the payment 
of the Government revenue and that the 
Revenue Authorities had made a pressing 
demand for the same, that the money bor- 
rowed by the defendants from the plaintiff 
was for the payment of the Government 
revenue, and that the money borrowed was 
actually utilised for the payment of the 
Government revenue on the next day in 
the Tehsil. In our opinion it is established 
beyond all doubt that this is a case in 
which the contract wculd be presumed to 
have been brought about by undue influence 
and that that presumption has not been 
successfully rebutted by the plaintiff, The 
defendants are, therefore, entitled under 
the circumstances to equitable relief. The 
learned Additional Subordinate Judge gave 
them therelief by ordering them to pay 
simple interest in both the cases at the 
rate of 2 per cent. per mensem from the 
date of the execution of the deeds to the 
date of the decree. He also allowed the 
same rate of interest to the plaintiff till the 
date of realization In our opinion that is 
quite a correct order to pass in the case. 

We, therefore, dismiss both the appeals 
with costs. 


Z, K, Appeal dismissed. 
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CALOŲV TTA HIGH CQURT. 
ÅPPEAL FROM APPELLATE ORDER No. 122 
oF 1924. 
December 21, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. , 
MANSURALI SARKAR—-PLAINTIEF— 
APPELLANT 
VETSUBE 
JAMIRAN BEWA AND OTABRS—DBEFENDANTS 


~~ RESPONDENTS. 

Civil Procedure Code (Act V of 1908}, O. XLI, r. 25 
—Appeal—Finding required on issue-—Procedure. 

Where an Appellate Court is of opinion that it 15 
necessary to obtain a finding on a particular issue, it 
should proceed under r. 25 of O. XLI ofthe C.P C, 
frame the necessary issue and referit for trial to the 
lower Court. The appeal ought, in such a case, to be 
kept on the file of the Appellate Court and shuld 
be finally decided by that Oourt on receipt of a find- 
ing on the issue remitted to the lower Court, 


Appeal against an order of the Subordi- 
nate Judge, Mymensingh, dated the 11th of 
December 1923, reversing that of the Mun- 
sif, Pinguna, dated the 4th of November 
1922. 


Mr Gopal Chandra Das and Babu Satind- 
ra Kishore Ghose, for the Appellant. 

Babus Biraj Mohan Majumdar and 
Subodh Chandra Dutta, for the Respondents. 


JUDGMENT. 

Ghose, J.—It is very much to be re- 
gretted that the lower Appellate Court has 
not followed the provisions contained in 
O. XLI as regards orders for remand. This 
question was decided by this Oourt long 
ago. Ifthe lower Oourts were careful in 
acting according to the provisions of the 
case as interpreted frequently by this Court 
appeals against orders of remand would, 
have been fewer than what they are now. In 
this case the Trial Court decided all the 
questions raised before it on the merits 
and passed a decree in accordance with the 
findings. The defendant appealed to the 
lower Appellate Court and the Subgrdinate 
Judge sets aside the judgment of the Trial 
Court and sends back the case to that {ourt 
for deciding it by framing an issue which 
the Subordinate Judge considers necessary 
for the decision of the case. This right of 
reversing a decision and remanding a case 


_ is confined under O. XLI, r 23, C. BC, 


to particular circumstances which do not 
occur in the present case. If the learped 
Subordinate Judge thought it necessary that 
an issue should be framed and decided he 
might have proceeded under O, XLI, r. 25 
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and framed the necessayy issue and refer- 
red it for trial to the lower Gourt. The 
procedure adopted by the luwer Appellate 
Court is erroneous and the order must be 
get aside, if the Subordinate Judge had 
found it necessary that a particuiar issue 
should be framed and tried he might have 
proceeded under the provisions of O. XLI, 
r. 25, already referred to. In any case he 
ought to have kept the appeal on his file and 
decided it finally himself. ; 

The order of the Subordinate Judge is, 
therefore, set aside and the appeal sent 
back to him for re-hearing according to 
law. Costs of this appeal will abide the 
result. 

Cuming, J.—I agree. 


BK Appeal allowed. 


—— aana 


LAHORE HIGH COURT. 

LETTERS Patent APPRAL No 53 oF 1920. 

March 30, 1926. l 
Present:-—Sir Shadi Lal, Krt., Chief Justice, 
and Mr. Justice LeRossignol. 
KHALIL JL. RAHMAN AND ANOTHER 
— JUDGMENI-DEBTORS— APPELLANTS 
VETEUS 
RAM SARUP—Dercezz HoLDER— 
RESPO~ DENT. 

Provincial Insolven:'y Act (V of 1980), s 89--Com- 
position approved, by Insolrency Court—Annulment 
of udmudication—Decree-holder of insolvent not 
taking advantage of compositton—H13 right under 
ordinary law—Distinction between discharge and 
annulment. | l 

Annulment of adjudication has not the same effeċt 

discharge | 

ae order ei discharge releases the insolvent from 
all debts provable under the Provincial Insolvency 
*Act whether those debts have beén entered in the 
Schedule contemplated by s 33of the Actor not. If 
aedebt provable under the Act has not been entered 
in the schedule contemplated by s 33 the creditor 
loses all his remedies In case of an annulment a 
craditor who does not choose to take advantage of 
the composition and to prove his debts for participa- 
tion in the funds made available under the com- 
position, is not bound to do Bo. He may take his 
chance and, recover what proportion of his debt he 
can in due course of law, | 

Letigrs Patent Appeal against an order 
of Mr. Justice Martineau, passed in Civil 
Appeal No. 2349 of 1924, printed as 87 


Ind Cas. 318, dated the 5th February 1925,. 


reversing that of the Distriet Judge, Delhi, 
data, the 29th April 1924 
Lala Sardha Ram Kapur, 
Appellants. 
Mr Shamair Chand, for the Respondent. 
JUDGMENT.—In August 1921 the re- 


KHALIL: UL“RAHMAN V. RAM SARUP, 


R. 5., for the | 
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spondent instituted a suit for recovery of 
money aginst the appellant and obtained 
a decree in January L924. In the meantime 
the appellant applied for the banefits of 
insolvency and wig adjndicxted an insolvent 
in February 122. During the pendency of 
the insolvency proceedings the suit against 
the appellant was not stayed and as above 
noted resulted in a decree against the appel- 
lant. After adjudication in December 1922 
certain of the creditors of the appellaut 
accepted a composition proposed hy him 
aud on the 15th March 1923 the adjudica- - 
tion of insolvency was annulled, 

The present appeal arises out of proceed- 
ings initiated by the respondent for the 
executiou of his decree, and the sole ques- 
tion for decision is whether the respondent 
is bound by the composition and is con- 
sequently not entiiled to execute his deciee, 
The learned Judge in Single Bench has 
held that the annulment of the adjudica- 
tion has not the same effect as a discharge 
and, therefore, the appellant cannot claim 
exemption from the execution of the re- 
ka decree in the ordinary course of 
aw. 

On behalf of the appellant it is contend- 


“ed that, inasmuch as the respondent was 


a party to the insolvency proceedings and 
did not appeal against the Insolvency 
Court's approval of the composition, he 
is bound by it. In our opinion the 
appeal deserves to fail. Section 39 of 
the Provincial Insolvency Act-of 1920 lays 
down the procedure to be followed when a 
proposal for a composition in satisfaction of 
his debts is made by a debtor and receives 
the approvai of the Court. The terms of 
the composition are to be embodied in an 
order of the Court and then a schedule of 
all creditors who prove their debts under 
the composition is to be drawn up and the 
main result flowing from the drawing up of 
the schedule is that the composition becomes 
binding on all the creditors, entered 
therein to the extent of the debts therein 
specified. 

The main distinction between an order 
of discharge and an order approving 4 com- 
position is that an order of discharge re- 
leases the insolvént from all debts, provable 
under the Act whether those debts have 
been entered in the schedule contemplated 
by s. 33 of the Act or not. If a debt prev- 
able under the Act has not been entered 
in the schedule contemplated by s. 33 tha 
creditor loses all his remedies. 
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When, however, there has been no dis- 
charge but on the contrary an annulment of 
the adjudication, a creditor, who does not 
choose to take advantage of the composition 
ani to prove his debt for participation in 
the funds made available, under the com- 
position is not bound to do so. He may 
take his chance and recover what proportion 
of his debt he can in due course of law. 
The binding force of a proposal of com- 
position lies not in the assent to it of the 
creditors but in the approval which is 
stamped upon it by the Court. The bind- 
ing force of a compromise is due to the law 
which is embodied in s. 39 and that law 
must be applied subject to all the restric- 
tions set forth in the section. It cannot be 
held to be binding except on creditora who 
causes their debts to be entered in the 
schedule contemplated by the section. 

Admittedly, here the respondent has never 
attempted to prove the debt in the Insol- 
vency Court and was nevera party to the 
acceptance of the proposal of composition. 
Consequently the composition is not bind- 
ing upon him in respect of the decree of 
which he is now suing out execution. 

The appeal is digmissed with costs. 

R. L, Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT.. 
Civiu Revision No, 192 or 1925, 
January 27, 926. 
Present :—Mr Huillifax, A, J. O. 
Haji WALI MUHAMMAD AYUB— 
APPLICANT 
wersus 
Sayid ABDUL HAMID SHAH-— PLANTIHE 
— NoN-APPL'CANT, 

Civil Procedure Cole (Act V of 1908), 83.73, 115 — 
Rateable distribution —“ Received”, meaning of —Sule— 
Pris: pavt to oificer conducting sale, whether recerved 
by Fi cecuting Cour t— Properties soll un two lots- Sales 
on different dutes—Assets, when {'reseived’'— Desree- 
holler auction-purchaser—Application to set-off sale 
price against decretal amount, effect of—A pplication 
for rateable disirigution, dismissal af—Reviston, whe- 
ther les, 

Where au Executing Court forwards a warrant for 
sale of any property to any other Oourt with instruc- 
tions to sell it and 1t 1a sold in pursuance of such in- 
stratlions, the price realized by the sale will be 
deensd to have been “received” by the Executing 
Court within the meaning of s 73 of the 0 P QO, oa 
the date ao it was paid to the Oourts agente, 


fp. 206, 


: l ; 
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Galstaun v Woomesh® Chandra Banerjee, 35 Ind. 
Oas 859, 44 O. 989,25 0. L J 303, followed. 

The receipt of tho assets of which s 73, CPC, 
speaks, must be the receipt of the whole of the u-scis 
realized by on@order for sale. [p. 207, ccl. 2 | 

Hafez Mahomed Ali Khan v, Damolar Pramavick, 
18 C. 242; 9 Ind. Dec (Ng) 16l and Kumara han 
Chettiar v. Subramania Sastrial, 26 M 179,, fol 
lowed 

This holds good even where property is sold in two 
lots as moveable and immoveable just as much as 
where it is sold in two lots of moveable or two lois of 
immoveable property P 207, col 2; p 298, col 1, 

Whare property sold in execution of a derr eè is 
purchased by the decree-holder and the latter apples 
that the sale-price may be sst-off against the da .ctal 
amount, the sale-price cannot be said to have heen 
“recsived" within the meaning of s 73, C PO till 
tha date on which tha application is made t> tho 
Oourt which had ordered the sale. |p 207, col 2! 

An order rejecting an applicalion for rateable dis- 
tribution of assets under 8. 73, O. P. C, is open to 
revision. [p 606, col. 1] 

Revision against an order of the Sub- 
ordinate Judge, First Olass, Chanda, dated 
the 21st April 1925, inexecution in Civil Suit 
No. 5 of 1924, 

Mr. M Y. Shareef, for the Applicant. 

a M. R. Bobde, for the Non-Appli- 
can 

ORDER.—Wali Muhammad, the appli- 
eant lor revision. applied in the QOourt of 
the Additional District Judge at Chanda 
for execution of his decree for R3 5.703 0-7 and 
for a rateable share of the assets that might 
be received by the Oourt in the execution 
of another decree for Rs. 11,933-14-U against 
the same person held by Abdul Hamid, the 
opponent of the present application. The 
aplication under s3. 73 was rejected as made 
afler the recsipt of the assets by the Oourt, 
and Wali Muhammad prays for revision of 
that order of rejection. 

On behalf of the ovponent, Ab lul Hamid, 
it w pointe:l out that on the principles 
stated in Ramchundra Fate v. Shridhar (1 
revision ought not to be granted because a 
remedy by suit is open to applicant under 
the provisions of s, 73 itself, It is clear 
that the plea is taken just because it is there 
to take and without anv regard for the con- 
sequences of ita success. Whatever might 
be the result of the suit that would inevétab- 
ly follow the rejection of the present ap- 
plication fur revision, the litigation would be 
long and troublesome and would cost the win- 
ner a lot of money and the losara lot more, 
The only advantage the learned Pleaderefor 
Ab lul Hamid could suggest he would getout 
ofhaving the question settled in aregularsuit 


(1) 65 Ind, Oas, 891; 19N, L. R. 71; ALR, 1922 


e Nag, 115. 


' O. XXI, but 
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instead of in these proceedings is that the ap- 
peal would be heard bya Bench. That would 
be poor satisfaction whether the decision of 
the Bench went against him or for him, but 
anyhow the amount in dispute is no more 
than Rs. 2,600. Iam distinctly of opinion 
that the order of the lower Oourt is one 
with which I ought to deal under s. 119 of 
thesO. P. O. 

On the application of Abdul Hamid the 
Court ofthe Additional District Judge at 
Chanda ordered the bale of moveable and 
immoyeable property belonging to the 
judgment-debtor situated at Warora, which 
is in the Chanda District, and forward- 
ed the warrant 
Subordinate Judge of that place. The 
moveables were sold on the 4th of Feb- 
ruary 1925 and the five following days, 
andthe money for them was paid at once. 
That money, amounting to Rs. 1,765-8-6, 
reached Chanda on the 13th of Febru- 
ary and was placed in deposit in the 
Treasury, but the warrant did not reach the 
Chanda Court till after the 14th. Nothing, 
however, hangs on these last two dates, as it 
is clear that the price of the moveables was 
“raceived” by the Chanda Court, within the 
meaning of s. 73, on the dates on which it 
was paid to the Court's agents at Warora. 
That was the view taken by the Oalcutta 
High Court in Galsiaun v. Woomesh 
Chandra Banerjee (2) and it seems to me the 
only possible view to take. 


The immoveable property, consisting of a 
house, was auctioned on the 3rd of February 
and k :ocked down for Rs. 6, 100 to the decree- 
holier Abdul Hamid, who had ontained the 
Court's permission to bid. He did not pay 
a quarter of the purchase-money, as he was 
req'tired to do immediately by r. 84 (1) of 
on the following day put in a 
written applicationa dressed to the Warora 
Court, stating that he was unab’e to pay the 
quarter of the purchase money then, being 
a stranger in Warora, and asking to be 
allowed under rr. 72 (2) and 84 (2) of that 
Order to set off the whole against theamount 
dueeon the decree ; he added that, ia case 
the Court did not see fit to allow the set-off 
he prayed for time till the l4th of the 
month, the date fixed for the next hearing 
of the case at Chanda, within which to pay 
in he whole of the purchase money. This 
application was forwarded by the Subordi- 
nate Judge to the Additional District Judge 


(8) 35 Tnd. Qaa. 850; 44 O. 789) 26 0. I, T. 303, 
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with a recommendation that it should be 
granted. 

On the 13th of February the applicant 
for revision here filed an application in the 
Chanda Court for execution of his decree 
adding a prayer for a rateable share in the 
assets realised in the execution of the decree 
already before the Court. Nothing was 
done at the hearings of the case fixed for 
the 14th and the 28th ‘of Fabruary, except 
that on the latter date Abdul Hamid putin 
a statement of expenses incurred in the exe- 
cution. On the 2lst of March these ex- 
penses were allowed as costs of the execu- 
tion, and the sale was confirmed. The case 
was then adjourned for consideration of 
thé application for rateable distribution, and 
it was further ordered that “the proceeds 
will subject to the right of the other decree- 
holder under 8. 73 of the O.P. O. be set off 
against the amount due to the decree-holder.”’ 
On the2lst of April the Court considered 
and rejected Wali Muhammad’s application 
under s. 73 and it is that rejection he now 
seeks to have set aside in revision. 

The learned Additional District Judge 
held that the proceeds of the sale of the 
moveable property were received by the 
Court at the times at which the money was 
paid to the officer who conducted the sales, 
that is, on the 4th of February and the five 
following days. That, as has been said, 
is undoubtedly correct. The view 
requiring examination is that the pro- 
ceeds of the sale of the house and kotha 
were also received by the Court on the day 
on which the application for a set-off was 
made to the Warora Court, that is, the 4th 
of February. In the final statement of the 
finding of the lower Court that date is 
wrongly given as the gid. The mistake 18, 
however of no consequence. 

The basis of this view is the reasoning 
said to be contained in a juigment to which 
Tam unable to refer of what is called the 
Oudh High Court. The reasoning 18 not 
stated ina way which shows that it was 
really understood, but it seems to be this. 
When the application fora set-off was made 
there was no obstacle of any kind to its 
being granted, and the Court would have 
been bound toe grant it if it had considered 
it at once. Therefore the subsequent grant 
of the application must relate back to 
the date on which it was made, the 
formal order not beings receipt of the 
aasets on the date on which it was made 


but @ disposal of them after their receipt 


-e 
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on the date on which the application was 
made. 

The reasoning seems inevitable. If the 
money had been actually paid tothe Oourt 
or its agenfon the 4th of February, it would 
have been received by the Court for the 
a at of s. 73 on that day, although the 

udge might be unaware of the fact for 
some time afterwards; the application 
for a set-off is equivalent tu a payment by 
a cheque on the Court which is subsequent- 
jy found to be in order and honoured, But 
the learned Judge in this case is wrong in 
his facts. He says in his order: “The 
house and kotha were sold on 3rd February 
1925 for Rs. 6,100. They were purchased by 
decree-holder. Instead of paying the sale- 
proceeds in Court he filed on 4th February 
1924 an application for being allowed to 
set them off against the amount due under 
the decree under r. 72 of O. XXI, C0. P.O. 
The Court of the Sub-Judge, Second Class, 
through whose nazarat the sale was held 
allowed the decree-holder not to pay the 
proceeds and forwarded the application for 
the set-off to this Court for being granted. 
On 28th February 1925 this Court accepted 
the action of the nazarat and the sale was 
confirmed on 2lst March 1925,” ; 

The word nazarat at the end seems to bea 
mistake for Subordinate Judge. Anyhow 
the application was addressed to the 
Warora Oourt, not to the Ohanda Court, 
and the endorsement made on it by the 
Judge of the Warora Court on the day on 
which it was presented is this: “Forwarved 
to Additional Disirict Judge, Chanda. 
Decree holder bas purchased the property jn 
auction with the permi-sion of the Court, 
He could not dep: sit 4th sale-proceeds. He 
has applied for retof. This may -be 
allowed under O XXI, r. 72 (2), O. P O.” 
There isin this no allowing of anything, 
nor any action on behalf of the Ohanda 
Court to be accepted or confirmed by it 

When this paper actually reached’ the 
Coanda Court it is imposstble to say; it was 
most probably sent along with the 
warrant, in which case it did not reach 
Chanda till after the 14th.* Ia any case 
the.application cannot be said to have heen 
made to the Chanda Court before the lth, 
at the next hearing of the execution case. 
` Evən at that hearing it was not mention- 
ed, though the decree-holder was present, 
Sean | becauss it had not then been 
received from Warora. Ifthe application 
had been addressed and presented to the 
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Nazir or other suberdinate official of the 
Warora Court who actually conducted the 
sale, it could*not be regarded usa presen- 
tation to the Chanda Court, and thatis uot 
made any re possible by the appl.ca- 
tion being addressed tothe Judge of the 
Warora Oourt. The purposes for which 
they were agents of the Executing Court 
may possibly include the reception of peti- 
tions addressed to that Court, but this 
petition was not s> addressed. Till it 
reached the Chanda Oourt the petitioner 
could always resile from it if it suited him 
to do so, on the ground that it was address. 
ed and presented to a Court that had uo 
authority to nt it. 
I hold, therefore, that the application for 
a set-off was not made till after the 13th of 
February, the day on which the applicaticn 
for execution of the second decree and 
rateable distribution of the assets was made. 
It was not urged in argument in this Court 
that even if the applicant is entitled :o 
share in the proceeds of the sale of tLe 
house and kotha, the price of the moveabia 
property at least was received by the Court 
long before his application for a share was 
made. The receipt of the assets of which 
s. 73 speaks must be the receipt of the 
whole of the assets realised by one order fer 
sale. The judgment of the Calcutta High 
Court in Hafez Mahomed Alt Khan ~v, 
Damodar Pramanick (3), and of the Madras 
High Court in Ramanathan Chettiar v, 
Subramania Sastrial (4), are cited as sup- 
porting this proposition. Neither of them 
does so cowpletely, but the proposition 
seems to me self-evident and quite able 
to stand on its own legs without support, 
In both the casts mentioned only immove- 
able property was sola. In the Calcutta 
case the application was made between thc 
deposit of the first quarter of the purcnase- 
money and the payment of the remaining 
three quarters. In the Madras case tho 
property was sold in two lots and the ap- 
plication was made between the payments 
of the whole of the purchase-money for the 
two lots: the learned Chief Justice gaveeno 
reasons for his view that the word assets in 
this connection means the proceeds ol the 
whole of the property sold in execution of 
the decree, doubtless because it is difficult 
if not impossible to state reasons for a rel 
evident proposition. That proposition 
seems tome to hold good for property sali 
8) 18 ©. 242; 9 Ind, Deo, (x. 8.) 161, 
QE GRP DA Dao an 
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in two lots as moveatle and immoveable 
just a3 mich as for two lots qf moveable or 
two lots of immovable propecty. 
Tne order of the lower Oougt is set aside 
and the case is renanded to that Qourt 
with directions to recover from the decree- 
holder Abdul Hamid so much of the 
proceeds of the sales of the whole pro- 
perty, moveable and immoveable, as is 
in the proportion of the amount of 
Wali Muhammai'se decree to the amount 
of his own decree, and to pay it to Wali 
Muhammad. Abdul Hamid will pay the 
whole costs of the proceedings in this Court, 
in which the Pleader’s fee will be Rs. 130 
the amountin dispute being about Rs 2 600. 
He will also pay the costs in the lower 
Court arising out of the application for 
rataable distribution, including such a sum 
as Pleader’s fee as the lower Ovurt may fix. 
G. R. D. Order set aside. 


Z. K. 


ALLAHABAD HIGH COURT. 
Secoxp OIVIL APPBAL No 1038 or 1923. 
March 25, 1926. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Boys 
SHAH MOHAMMAD HABIBUL RAHMAN 
—PLAINTIFF—APPELLANT 
versus 
Syed ABDUL HAL AND ANOTHEB-— 
DRFRENDANTS ~- RB-PONDENTS. 


Pensions Act (XXIII of 1871), 88 7, 11—Cash 
allow ince in substitution of muat grant--Pension or 


ropsrl , f 
d N an allowanca substituted for muafi grant of 


lauds property is not a pension within ths moaning 


. ofa LL, Pensions Act, but a property within a 7 of that 


iij, therafore, alienable [p 2:9, eol 1] | 

gi aa Das v. Fuiyazı Begam, 65 lud. Cas GE; H 
A. 35E 20A L J.172; 4 U PLR (A) IBA I R. 
1922 All 2? aad Secretary of State for Ialia v. Khon- 
chart Jeychand, 4 B. 432, 2 Ind. Deo. (x.8) 79, 
referrad to 

Sesoul appeal fron a decree of tne 
District Judge, Allahabad, dated the 27th 
Mawh 1923. 

Maasrs. Af. L. Sandal and Shiva Prasad 
Sinha, for the Appellant. 

Mr. Punna Lal, for the Respondents. e 


eJIDSGMENT.—The appellant before 
tk Court was tha plaintiff in the Court of 
first instance. His father used to getan 
al wance from the Government Treasury 
of Rs. 370 and odd. Ho mortgaged his 
allowance with the respondent No, 1 Abdul. 


| | 
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Hai and the latter obtained a decree on 
foot of the mortgage and brongt the 
allowance to sale. The sale was, nowever, 
not completed on account of theeinstitution 
of the present suit. The son said in the 
plaiut that he hal an interest in the allow- 
ance and that the allowance was granted 
in the interest of the family and was inalien- 
able being a political pension. Ile asked 
for a declaration to that effect. As to how 
the allowance came to be made, he give a 
history of it in the plaint. He said that 
there was originally a muafi grant of the 
landed property by the Moghal Emperors in 
favour of an ancestor of his. Later on, the 
grant of land was resumed and a cash sub- 
stitution was made for it. It was this cash 
allowance which was the subject-matter of 
the suit. 

The decree-holder disputed the allega- 
tion of the plaintiff that the property was 
inalienable or that it was a pension, 
Various issues were raised and ultimately 
the suit was dismissed by the lower Appel- 
late Oourt on a finding as to the nature of 
the allowance. It is this last point that 
has been argued before us and we proceed 
to decide it. We leave theother questions 
undecided. The question for our decision 
is whether the cash allowance to which the 
dispute relates is a political pension or 
whether it is a property within s.7 of the 
Pensions Act, being Act XXIII of 1871. 

As already stated it is the plaintiff's case 
that originally thera wasa nafi grant in 
his family. It is also his case that the land 
was re.umed and a cash allowance wag 
substituted therefor Taat these allega- 
tions are true is established by’ certain cor- 
respondence a copy of which has been pro- 
duced by the pliintiff. Thereis.a letter on 
the record addressed by’ the Secretary of 
the Board of Revenue to the Secretary of 
the Local Government, bearing the date 
3rd of March 1837 It shows that certain 
allowances which had been continued up 
fo 183+ had been stopped and applications 
had been made to the Board of Revenue on 
behalf of the descendants of the recipient 
ofthe a'lowance for continuance of the 
sume to the applicants. The letter refers 
to Regulation XXIV of 1803 and recognises 
the rights of the applicants to the allow- 
ance. Among these applicants is one 
Q riratullah who was the grandfather of 
defendant No. 2, the father of the plaintiff. 
appellant. On these facta, and on the ad- 
mission of the plaintiff, it ie clear that Jn 
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lieu of the original grant a cash allowance 
was substituted. The question is whether 
this allowance falls within s.7 of the Pen- 
sions Act aad is, therefore, alienable and is 
capable of being sued for and recovered in 
the same manner as any other property. 
It is interesting to note that the last sen- 
tence of 8.7 of the Pensions Act of 1871 is 
almost verbatim the same as that to be 
found in s. 2 of Regulation XXIV of 1803. The 
Regulation XXIV of 1803, which has been 
superseded by the Pensions Act, laid down 
that where lands were granted by the late 
Government (Mogal Government) and had 
been resumed by that Government and cash 
allowances had been substituted, those 
allowances were to be regarded as ‘pro- 
perty’ and were to descend to the heirs of 
the present and future recepients etc. It 
is this Regulation that has been referred 
to in the letter already mentioned. Hav- 
ing regard to these circumstances, we 
think the lower Appellate Court is right in 
holding that the allowance in the present 
case was a mere substitution for landed 
property which belonged to the family of 
the mortgagor. The property is alienable 
and, therefore, it was capable of being mort- 
gaged. 

Our attention was drawn by the learned 
Counsel for the appellant to the case of 
Harnam Das v. faiyazi Begam (1). In this 
case, the definition of pension, as given in 
the case of Secretary of State for India v. 
Khemchand Jeychand (2), was adopted. 
That definition is as follows:— 

“A periodical allowance or stipend grant- 
ed, not in respect of any right, privilege, 
perquisite or office, but on account of past 
service or particular merits, or as compen- 
sation to dethroned Princes, their families 
and dependents.” 

It will be seen that in this particular 
case, the cash allowance has been given on 
account of à right, viz, aright to the land. 
The cash allowance is a substitution for 
land, which could be alienated by the 
grantee. This allowance, therefore, is nota 
pension as mentioned ins. ll of the Pen- 
sions Act. 

The appeal fails and we hereby dismiss 
it with costs’ including Counsel's fees inthis 
Court on the higher scale. 

R. L. Appeal dismissed. 


(1) 65 Ind. Cas, 615; 44 A. 354, 20 A. L. J. 172; 4 U. 
PLUR S 48, A. I.R 1922 All. 22. 
(2) 4 B. 432; 2 Ind. Dec, Deo. (x. 3) 794, 
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MADRAS HiGdH COURT. 
| Sgconp Oiv. APPEAL No 731 oF 1924. 
Oxtober 28, 1925. 

Present :—Jypstice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Odgers. 
SHANMUGAM PILLAI~Degerenpant No. | 
f — Å PPELLANT A 

VET8UB 
PANCHALI AMMAL AND oTHERS— 
PuatntiFF No. 2 AND Derrenpants Nos. 2 


AND 6—ResronDEnts. 

Civil Procedure Code (Act V of 1908), 0. XXI, rr. 101, 
108 ~Limitation Act (IX of 1908), Sch. I, Art. 11A 
— Auction of share wn joint Hindu family property— 
Auction-ptrchaser dispossessed under O. XXI,r. 101 
—Suit for partition by auction-purchaser—Limitation 

In Madras a purchaser of a co-parcener’s interest in 
Hindu jomt family property has not a common right 
to joint possession withthe rest of the family nor is 
he a tanant-in-common but he has only an equity tu 
compela partition to work out his 1ights against the 
share that falls to him [p. 211, col 15 

Kota Balabhadra Patro v. Khetra Doss, 37 Ind. Cas 
168, 3LM L. J. 275,4 L W. 99, (1917) M. W. N. 149, 
Maharaja of Bobbili v. Venkataramanjulu Nardu, 25 
Ind. Cas 585; 39 M. 265; 13 M. L. T. 181; 27M.L J. 
409 and Subbé Goundan v Krishnamachari, 68 Ind. 
Oas 869, 45 M 449,30 M. L. T. 217;42 M L J. 372, 15 
L W 537; (1922) M. W. N. 269; A. L R. 1922 Mad. 112, 
relied on 

In cases where the application of Art. 11A of Sch. I 
to the Limitation Act ıs in question, the important 
thing to see is what was asked inthe claim proceed- 
ater what is asked ın the subsequent suit. `p. 211, 
col, 


Baldeov Kanhatyalal, 58 Ind. Cas. 21; 12 L. W. 408; 
210. W N. 1001; 16 N L. R. 103, (1920) M. W. N, 545; 
2P L T. 33 (2. C), followed. 

Under O., XXI, r. 103, O.P. C, the party against 
whom an order‘for possession is made under O. KAJ, 
r 10), may institute a suit to esteblish his right to 
present possession of the property but, on his failing 
to do so, the order becomes final. [ibid 

But as in Madras an auction-purchaser of the 
interest of a co-parcener in Hindu joint family pro- 

erty has no right to present possession of such 
interest, a sut by such purchaser for possession after 
partition, brought more than one year after an order 
tor possession is passed against him in claim pro- 
ceedings, is maintainable. [p. 211, cols, 1 & 2.] 

[Case-law discussed.J} 

econd appeal against a decree of the 
Court of the Second Additional Subordinate 
Judge, Madura, in A. S. No. 2 of 1924 (A. 
8 No. 27 of 1923 District Court, Madura,) 
preferred against that of the Court of the 
District Munsif, Madura Town, in O. B. No. 


551 of 1920. 
Mr. P. R. Srinivasa Iyengar, for the Ap- 


peHant. 
Mr. C. A. Seskagiri Sastri, for the Re- 
spondents., Pi 


JUDGMENT. rok 

Spencer, J.—The second plaintiff in 
the suit, who is the lst respondent in this 
appeal, is the second wife of one Ganapathi 
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“Pillai (deceased) who was the assignee ofthe 
tights of one Sankara Rama Ayyar, auction- 
purchaser of a house, which, belonged to 
the joint family of one Ramglingam Pillai 
and the first and second dqfendante, and 
which was attached in execution of a money- 
decree obtained by one Narayanaswsmi 
Ayyar against Ramalingam Pillai. The 
present suit is for a partition by metes and 
bounds of a block of houses belonging to 
the joint family ard for delivery to the 
plaintiff of the share of the minor son of 
Ramalingam Pillai who is now dead. The 
question to be decided in second appeal 
is whether the suit is barred by reason of 
its having been instituted more than one 
year after an order which was passed on 
7th September 1915 ucder O. XXI, r. 101, 
C. P. O., re-delivering the property to the 
possession of defendants Nos, 1 and 2 
after the plaintifi’s husband had got posses- 
sion inspite of their obstruction. Within 
a year of the order under r. 101 the plaint- 
iffs husband brought a suit (O. B. 
No. 40 of 1916) for setting it aside and 
for a declaration that the defendants had 
no manner of right in these properties. 
That suit was finally dismissed by this 
Court in 8. A. No. 707 of 1919 on the 
ground that the plaintiff was not entitled 
to joint possession along with the other 
members of the joint family of the de- 
fendants. 

Additional arguments against the main- 
tainability of the suit aie based on defences 
arising out of s. 11 and O. I, r. ?, O. P. C, 
in consequence ofthe prior suit of 1916 
having been dismissed. 

For establishing his contention that this 
suitis barred by limitation under Art. 11 (a) 
theappellant’s Vakil relieson Ganpat Rai v. 
Husain Begum (1), Bhimappa v. lrappa (2), 
Baldeo v. Kanhaiyalal (3) ihe same case 
being also reported in zi C. W. N. 1001 and 
on Tilok Chand v. Sada Ram (A). 

In. Ganpat kai v. Musain Begum (1) 
the plaintiff's father was resisted in attempt- 
ing in execution to get present possession 
of a house that he had purchased in Court- 
auction and an order was passed against 
him. Eleven years later the plaintift sued 
for separation and present possession of 


a two-fifths share of the sume property 
1) ,60 Ind. Cas. 905, 19 A. L. J. 53. 


42) 26B. 146; 3 Bom. L. R 594. 
G} 56 Ind. Cas 21; 12 L. W. 408; 240. W. N. 1001; 
L.R. 103; (1920) M. W. N. 545,2 P. L.T. 33 


ph 
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by virtue of his purchase. Piggott, J. 
observed. “On the principle that the, 
greater includes the less, it seems reason- 
able to hold that the right now claimed 
to present possession over a pomion of the. 
house isincluded in the right claimed in 
the year 1906 to present possession over 
the entire house so as to bring into opera- 
tion the provisions of Art. 1L A of the 
Limitation Act Schedule.” He also obser- 
ved that the order itself had very definitely 
referred the auction-purchaser to his re- 
medy by way of-a regular suit, yet he had 
put off availing himself of this remedy to 
rectify the adverse order passed against 
him for nearly 12 years. 
This case can be distinguished from the 
one before us on the ground that the pro- 
perty there belonged to Muhammadans and | 
that the plaintiff in the suit asserted that . 
the judgment-debtor whose share he had 
purchased was the owner. ofa two-fifths 
share, while the claim order negatived his 
right to any portion of the house, A pur- 
chaser of the share of a sharer under the 
Muhammadan Law is entitled to something 
more thana mere equity ,to partition of © 
the joint family property, which is what 
the purchaser of the undivided share of a 
co-purchaser ina Hindu family in Madras | 
gets by his purchase. I do not see any 
occasion to regard this decision as directly 
opposed to Yelumalai Chetti v. Srinivasa : 
Gheiti (5) as Mr. Justice Phillips did re- 
cently. in Muthu Pillai v. Alagarsami 
Pillar (6) a second appeal in which, asin 
this case, a question aroseas tothe right 
of a Court auction-purchager to enforce 
his right to an order of partition of joint 
family property more than one year after 
the dismissal of an application for delivery 
of possession. The principle established by.. 
Yelumalat Chetti v Srinivasa Chetti (5) as 
I understand the decision, is that an order 
for partition of joint family property can- 
not be passed in execution proceedings 
and, therefore, a subsequent suit for that 
relief is not barred either by s, 47 fold . 
s. 244) of the O. P. O. or by failure to appeal 
against an order made under O. XXI, 
r. 95 (old s. 316). The case does not deal | 
with the application of any Article of the 
Limitation Act, ' 
In Bhimappa v. Irappa (2) a purchaser 
at a Court sale, having been obstructed 
(5) 29 M. 296. 


(6) 91 Ind, Cas. 961; 22 L. W. 663; (1926) M. W.N.- 
165; A. I. R. 1926 Mad. 238. 
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applied for removal of obstruction and for 
possession, and his application was reject- 
ed. More than one year after the order 
passed against him he filed a suit praying 
that the order in the miscell:neous pro- 
ceedings might be set aile and that a 
partition might be direetud and that the 
whole of the plot of land which he pur- 
chased might be allotted to the share of 
his judgment-debtor and that he might be 
placed in present possession of it. Chanda- 
varkar. J., remarked that this suit, 
though inname a suit for partition, was in 
substance a suit for possession of that very 
property under the self same right put 
forward without availin the miscellaneous 
proceedings, and soit was a suit to 
establish his right to the same property 
covered by the order, and, having been 
brought more than a year after the date of 
the order in the miscellaneous proceedings 
which he asked to have set aside it was 
barred. In considering how far w should 
be influenced by the ruling of the Bombay 
Court in sucha matter we must remember 
that, as noticed by Mr, Mayne in para. 359 
of his Hindu Law, ‘In Bombay it is held 
that even before partition the purchaser 
of the interest of one co parcener is a ten- 
ant-in-common with the others; but in 
Madras, this view is not accepted, and it is 
held that the purchaser is not a tenant-in- 
common but has only an equity to enforce 
his rights by partition.” To make this 
clear, it will be sufficient to refer to Patil 
Hari Premji v. Hakam Chand (7) and Naro 
Gopal Kulkarni v. Paragowda Basagowda 
(8) where it was laid down that an aliena- 
tion bya joint tenant effects a severance, 
as a result of which the alienee before 
division by metes and bounds becomes a 
tenant-in-common, But in Kota Bala- 
bhadra Patro v. Khetra Doss (9) and Maha- 
raja of Bobbili v. Venkataramanjulu Naidu 
(10) it was held that a purchaser of a co- 
parcener's interest in the joint family pro- 
perty has not acommon right to joint pos- 
session with the rest of the family nor is he 
a tenant-in-common but he has only an 
equity to compela partition to work out 
his rights against the share that falls to 
him [See also Subbe Goundan v, Krishnama- 
(7).10 B. 363 at p 366; 5 Ind Dee. (x. 5) 630. 
" @ 39 Ind, Oas. 23; 41 B. 347 at pp 354, 356, 19 Bom. 
(9) 37 Ind. Gas. 168; 31 M. L. J. 275;4 L. W.99; 
(1917) M. W N.149 | 


(10) 25 Ind. Cas. 585; 30 M. 265; 16 M. I. T, 151; 27 
M. L. J. 409. 
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charı (11).] Here asen the other cases 
where the application of Art. 11 A of tlc 
Limitation Actjis in question, the import- 
aut thing is tg see, as the Judicial Ce- 
mittee did in Baldeo v, Kanharyalal 3. 
what was asked fo! in the claim proceed nus 
and what is asked for in the presents . , 
The law provides ut sit finis litium ilat 
a person defeated in claim proceedings 
shall not ask for the same relief that was 
denied him in those pyoceedings, which 
are summary exceplin suit filed within a 
year of the order. Under O. XXI, r. 103, 
O. P. O., the party against whom an order 
for possession is made under O. XXI, r 101, 
may institute a suit to establish his right 
to present possession of the property but, on 
his failing to do so, the order becomes final. 
From the fuller report of the Privy Council 
case of Baldeo v. Kanhaiyalal (3) which 
appears in 24 Calcutta Weekly Notes ICQI, it 
appears, that the village which belonged to 
a joint family was on the death of the head 
of the family registered in the names of 
his two sons, and that the appellant both 
in his application for possession under r. 
97 and in his suit asked fer actual posses- 
sion of the eight annas share of one of 
the sons whose interest he purchased. 
Their Lordships observed that it was too 
clear for argument that on both occasions he 
asked for exactly the same relief, and his 
suit brought more than one year after the 
disposal of his claim was thus time-burred. 
In Tilok Chand v. Sada Ram (4) which 
was adecision under the O. P. C. of 1559, 
the plaintiff asserted in execution procecd- 
ings that there had been a partition and 
he claimed to recover one-fourth of certain 
immoveable property which had fallen by 
the partition to his lot. Both atthe time 
of the claim and at the time of the suit, a 
right to present possession was asserted 
and the suit, being more than one year 
after his failure in the claim proceedings, 
was thus barred. The facts of the case 
before us are different. Both in the claim 
proceedings and in the prior suit (0. 5. 
No. 407 of 1915), the plaintiff asserted hig 
right to have his title to actual possession 
of the house declared; butin the present 
sult, he asks for a partition after allow- 
ing for good and bad qualities of the 


family properties, and for delivery of 8e” 


moiety tohim. Jn making such a partition 


(11) 68 Ind. Cas. 869; 45 M. 449; 30 M. L. T, 217, 497 


M, L, J.372; 15 L W.537; (1922) M, W. N.269: A. T. 
R. 1022 Mad, 312 
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it is not necessary to go behind or re- 
open the decisions in fhe prior proceedings. 
The plaiftiff is only exercisgng the equit- 
able right of the ae whose share 
he has purchased to demar§l a partition 
at any time, Article 11 A is thus not a bar 
to this suit, and as the relief the plaintiff 
new asks for in a suit based on the cause 
of action of his purchase of the undivided 
share of a member of a joint family would 
be inconsitsent with what he asked for in 
the prior suit, in which the cause of'action 
was the order on the claith petition, there 
is equally no bar of res judicata under s. 
11, C. P. O., or by O. II, r. (2). 

The decrees of the lower Courts 
confirmed and the second sppeal is 
missed with costs. 

Odgers, J.—The facts are fully set 
out in the judgment of my learned brother 
and the only question of importance to be 
decided in the second appeal is whether 
the present suit is barred under the provi- 
sions of Art. 11 A of the Limitation Act 
by reasonof the order made against the 
plaintiff's husband and son on 7th Septem- 
ber 1915, (Ex. O.) whereby possession of 
the suit house was re-delivered to the de- 
fendants Nos. 1 and 2 under O. XXI, er. 
100 and 101, C .P.O. The plaintiii’s hus- 
band then brought a suit on 8th September 
1915 (© S. No. 407 of 1915) for a 4e- 
claration that all the suit properties be- 
longed to him and that defendants Nos. 1 
and 2 had no right to the same and for 
cancellation of the order of 7th September 
1915. The Munsif dismissed the suit but 
the Subordinate Judge, held that plaintiff 
was entitled to retain possession of item 
No. 2 until the otht was redeemed and for 
joint possession of all other items with de- 
fendants Nos.1 and 2. On second appeal 
(S. A. No. 707 of 1919 to this Court) Abdur 
Rahim and Oldfield, JJ., held that plaintiff 
was not entitled to get possession along with 
members of the family as being the pur- 
chaser of joint family property. They 
restored the decree of the Munsif. Now in 
the present suit the plaintiff asks for posses- 
siom after partition. The simple question 
is—is this a different thing from what was 
asked forin the suit of 1915 as appears 
on the face ofit or isitin fact the cams 
thing so as to attract the limitation of one 
ytar under Art. 11 A of the Limitation Act? 

Now a person who acquires the rights 
ofa co-parcener of joint family property 
is not a person entitled to present posses- 


are 
dis- 
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sion, in other words, he does not become 
a tenant-incommon with the joint family. 
His only right, isto obtain by partition 
the share to which his alienor is entitled— 
cf Kota Balabhadra Patro vw. Khetra Doss (9) 
where the Court thought it unnecessary 
to discuss the rulings of the Bombay High 
Court and Seshagiri lyer, J., remarked in the 
course of the argument that the law in 
Bombay is diferent. To the same effect 
is the decision in Maharaja of Bobbilt v. 
Venkataramanjulu Naidu (10) see also 
Subbe Gonnaan v. Krishnamachari (11) at 
page 462* and the cases therein cited. 
The cases ieltied on by the appellant may 
be shortly referred to. In Baldeov. Kan- 
haiyalal (3) there are indications that the 
property had become divided though this 
18 nol clear and the plea was raised that 
the appellant was not entitled to actual 
possession as purchaser in Oourt auction of 
the eight annas share of one of the sons. 
Their Lordships say this does not matter, 
the question being not what appellant 
might or ought to have asked but what 
he did ask, Viewed by this standard, the 
present case seems to be outside the pur- 
view of the Privy Council decision. There 
the appellant twice asked for exactly the 
same relief. Here the plaintiff first asked 
for a declaration of his title and posses- 
sion as against defendants Nos. 1 and 2 
but in the present suit after setting out in 
para. 12 of the plaint that plaintiff and 
defendants Nos. 1 and 2 are each entitled 
to half the suit properties, he asks for 
partition and delivery of his share. In my 
opinion these facts have only to be stated 
to put the present case outside the Privy 
Council decision. In Ganpat Rai y. Husain 
Begum (1) the case was one between 
Muhammadans asto whom of course the 
doctrine of the Hindu Law set out above 
has no application. ‘The purchaser of a 
shareof a Muhammadan heir, no.doubt, has 
a right to present possession after parti- 
tion. In 1906 the plaintiff's father claimed 
the entire house. He then discovered that 
his vendor was only entitled to two-fifths 
of the house ard asked to be put in pos- 
session. It was held that he had in effect 
asked for this before when he was defi- 
nitely referred to a suit and did not bring 
one till the last possible day. I do not 
think this case helps us. In:iBhimappa 
v. [rappa (2) the suit was “both in 
form and substance, one for establishing 
*Page of 45 M.—| Hd | 
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plaintiff's right to and for the present pos- 
session of Survey No. 78” in which he 
had purchased the right, title and interest 
of defendant No. 1 at a Court sale and as to 
which when he went to take possession he 
was obstructed. If the law in Bombay is 
that a purchaser of an undivided co-par- 
cerner’s share is entitled to possession (as 
to which see Patil Hart Premji v. Hakam 
Chand (7), Naro Gopal Kulkarni v. Para- 
gowda Basagowda (8) there is no doubt 
that the plaintiff here was asking for exact- 
ly the same thing in the suit as he asked for 
in the summary proceedings. I very much 
doubt if the case is useful asa guide. 

= Tilok Chand v. Sada Ram (4) was a 
case under s. 246 of Act VII of 1859 which 
corresponds to the presentO. XXI, r. 58, the 
claims section. There was no question of 
present possession and I think this case 
affords-no help. 

In Yelumalat Chetti v. Srinivasa Chetti 
(5) it was held that as the only right ac- 
quired by Court sale against the 2nd de- 
fendant, whose undivided half share had 
been purchased by plaintiffs, was to effec- 
tuate the sale by a suit for partition of the 
joint property of the co-parcener, it was 
not competent to the Court, on 8 mere 
application for execution by the purchaser 
to enforce the purchaser's right by an 
order for partition. So that presents. 47 
could not be a barto plaintiffs suit for 
partition. The question of Art. 11A did 
not arise in this case. 

A recent ruling of Philips, J., ina Muthu 
Pillai v. Alagarsami Pillai (6) has been 
cited to us in which he held that Yeluma- 
lai Chetti v. Srinivasa Chetti (5) is directly 
opposed to Ganpat Rai v. Husain Begum 
(1). With respect, I think if we bear in 
mind that the latter case had todo with 
Muhammadans who are tenants-in-common 
whereas Yelumalat Chetti ` v. Srinivasa 
Ghetti (5) had to do with the alienation of 
an undivided share of a Hindu co-parcener, 
the opposition disappears as the cases do 
not really relate to the same doctrine at 
all. The authority of Yelumalai Chetti 
v. Srinivasa Chetti (5) can be accepted with- 
out io the least diminishing, the weight 
of the argument advanced for the respond- 
ent in this case. 

I have examined the authorities ad- 
-vanced forthe appellant on this point at 
some length as the issue is of importance. 
1 agree with my learned brother that they 
de not engble or compel us to say that the 
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view of the lower Céurts is wrong. I agree 
with my ares brother as to the other 
points raisedéaod that this appeal mast bs 
dismissed wifh costs. 

V. N. V. 


N. H. Appeal dismissed. 





OUDH CHIEF COURT. 
Second OivIL Appgat No, 419 or 1924. 
February 18, 1926. 

Present :—Mr. Justice Raza. 
MAHESH BREHMAN—Derenpant-— 
APPELLANT 
versus 
RAM SAGAR—Puatntirr—Responpenr. 
Lispendens—-Purchase of property pendente htv— 
Purchaser not party to litigatton—Hxecution purchaser. 
It is a wall-established rule of law that a person 
who purchases property forming the subject-matter 
of a litigation pendente lite will be bound by the 
result of that litigation though he was no party to it. 

[p. 214, col. 1.] 

The rule of lis pendens applies to purchasers at the 
execution sale in the same way as to other transforces 
and it is not open to such auction-purchasers to 
question a decree passed in a litigation which was 
pending in regard to the property on the date of their 

ee though they were not parties to the deerce 

Sohan Lal v. Jot Singh, 20 Ind. Cas. 458, 16 O C. 
148, referred to. 

Appeal against a judgment and decree 
of the Additional Subordinate Judge, Gonda, 
passed in Appeal No. löö ot lyst, dated 
the 17th September 1924, reversing that of the 
Munsif, Gonda, dated the 22nd May 1924. 

Mr. Hargobind Dayal, for the Appellant. 

Mr. Motilal Saksena, for the Respondent. 

J UDGMENT.—This is an appeal from 
a decree of the Additional Subordinate 
Judge, Gonda, dated the 17th September 
1924, reversing a decreeof the Munsif, Qonda, 
dated the 23rd May 1924. 

The litigation which has given rise to 
this appeal relates to two groves in village 
Madhaipur, District Gonda. The plaintiff 
held a mortgage in respect of the groves in 
suit from the defendant No. 2, Shambhu 
Datt. He obtained a preliminary deercsa 
for foreclosure on the lith October 1992 
and the final decree was passed on tha Is: 
September 1923. He got possession of #ha 
property on the 6th October 1923 but he 
lost possession, as defendant No. l's objec- 
tion under O. XXI,r.100, Sch. I, ©. P C, 
was allowed by the Court. He then breught 
the present suit for possession of the grov@s 
in suit. 

The defendant No. 1 had purchased the 
property in suit at an auction sale held on 
jhe 21st May 1923. The sale was held under 
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8 39 of the Court ofsWards Act to realize 

he arrears of rent due fr the tenant- 
defendant No. 2. The prebBent suit was 
resisted by the defendant Np. 1 on various 
pleas of which only one is material to this 
appeal. The pleaon which the defendant 
No. 1 succeeded in the first Court and 
which is material to this appeal is that it 
was necessary for the plaintiff to make the 
defendant No. 1 a party to the proceedings 
which resulted in the final decree and 
hence that decree was net bindingon the 
defendant No. 1 and could not affect his 
rights and interests as an auction-purchaser, 
The plaintiff appealed and the appeal was 
allowed by the learned Additional Subordi- 
nate Judge who held that the transfer to 
the defendant No. 1 being pendente lite 
the decree was binding on him and the 
plaintiff was, therefore, entitled to the relief 
claimed. The defendant No, 1 has now 
come to this Court in second appeal. 

In my opinion there is no force in this 
appeal. The appellant’s learned Pleader 
has contended before me wilh reference to 
O. XXXIV, r 1, Sch. 1, C. P. C., that it was 
necessary for the plaintif to make the 
defendant No. la party to the suit. He 
admits that the final decree should be taken 
to bea part of thesuit; but contends that 
the plaintiff should have impleaded the 
defendant No. 1 inthe proceedings which 
resulted in the final cecree. lam not 
prepared to accept the ngument, In my 
opinion the dete:ce:i No. 1 was not a 
necessary party to tre ¿į ceedings which 
resulted in the final «cerce. It is a well- 
estublished rule of Jaw thara person who 
purchases property forming the subject- 
matter of a litigation peñuente lite will be 
bound by the result of that litigation 
though he was noyarty to it. The rule of 
lis pendens applies to purchasers at the 
execution salein the same way as to other 
transferees and itis not open to such auction- 
purchasers to question decree passed in a 
litigation which was pending in regard to 
the property on the date of their purchase, 
though they were not parties to the decree. 
|see Sohan Lal v. Jot Singh (1)} The 
defendaut No. 1 camnot be in a better 
position. A 

Jhe appellants learned Pleader contends 
thar at any rate the lower Ap;ellate Court 
ought to ‘have made its decree for pcssession 
conditional on the payment of the purchase- 


money to the appellant by the respondent. 
(1) 20 Ind, Oas. 458, 16 O. 0. 148, 
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This plea was not raised before the Trial 
Court or the Court of firstappeal and cannot 
be taken for the first time in this Court. In 
my opinion the learned Additional Subordi- 
nate Judge was perfectly right in decreeing 
the plaintiff’s claim. 

1 dismiss the appeal with costs. The 
decree of the lower Appellate Court is con- 
fimed in all respects. 

Q. H. 


N. H, Appeal dismissed. 


MADRAS HIGH COURT. 
OR:GINAL Cıvıl Suit No, 574 oF 1925. 
March 8, 1926. 
Present :—Mr. Justice Srinivasa Ayyangar. 
His HOLINESS RILASRI 
VYTHILINGA PANDARA SANNIDHI 
AUDHINAKARTHAR TIRUVADU 
THURAL ADHINAM— PLAINTIFF 
VETEUS 
Dewan Bahadur Sia T. SADASIVA IYER 
AND OTHERS—DBFENDANTS. 

Civil Procedure Code (Act V of 1908), O. I,r. 10 (8) 
—Addution of parties, rules applicable to--Statute, 
legality of, questroned—Secretary of State, whether 
necessary party. t 

Different considerations should apply to an applica- 
tion for jomder of additional parties when the party 
sought tu le added is a party plaintiff or party 
defendant and also when the application for such 
joinder 18 mane by the party sought tobe added or 
by either of te parties alr ady on the record and, if so, 
which ofibe:s: p i15, col 22, 

Whee tie priy sovpht to be added applies to be 
made uate. Du the application is opposed by both 
the jatim tu ibe suit, the application must be 
Tej& nu Gunsothe courtis salished that the party 
soughi | be autitu in pot only a proper party but a 
necetbuly party to the guit. ’p 215, col 2; p 216, col 1.) 

A Lecenbul ¥ purty ise party without whom there 
can be no piopery constituted suit, having regard to 
the cavse of action ulleped and the ielief claumect. 
[p 216, col 1 | 

Where thero 18 onlya question ofa permissible 
party, the aadition of such a party cannot generally 

ordered when it is oppcsed by the person to fight 
whom the additional paity is to be brought on the 
record. Ordinarily the pas being the dominus 
litus he cannot be compelled to fight against some 
other litigant not of nis own choice unless sucha 
process is required bya positive rule of law. [ibid] 

Olause (2 ofr. 10 of O 1 of theC P C. does not 
require that all persons who bave or claim to have or 
are likely to have any sort of right, title or interest 
in respect of any*)oiticn of the subject-mutter of a 
suit should ali Le r ade j.arties The phrase “to enable 
the Court effectually and ccmpletely to adjudicate 
upon and settle’ m the clause indicates that the 
addition of a party should be ordered only tf in the 
opımon of the Court ın the absence of such party it 
cannot effectually and compl telp adjudicate and settle 
all the questions arising in the suit. |p. 216, col. 2: 
[p 217, col. 1, i 

The questions involved ina suit are only questions 
with regard to the right set up and the relief clun ed 
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. on the oneside and denied by the other. Ths judg. 


ment in an ordinary suit, therefore, does not operate 
asa judgmént in rem and is binding only on the 
parties to that suit. [p. 216,col 1.] 

The Secret@ry of State for India is not a necessary 


ora propor party to every suit in which any question 
is raised with regard to the legality of any Statute. 
Lp. 219, col. 2 | 

Notice of motion by the Secretary of State 
for India against the plaintiff to show 
cause why the petitioner should not be added 
as a party to the suit. 

The Advocate-General for the Petitioner. 

Messrs. V. Radhakrishnayya and V. N. 
Venkata Varadhachari, for the Plaintiff. 

Mr. P. Venkataramana Rao, for the De- 


fendant. 


JU DGMENT.—This and the other ap- 
plications in the connected suits arein the 
name and on behalf ofthe Secretary of State 
for India in Council for the purpose of his 
being added as a party tothe suit presum- 
ably as party defendant. 

The main object of each of the suits is 
to obtain a declaration that the Madras 
Hindu Religious Endowments Act I of 1925 
is invalid and ultra vires, and on the basis 
of such declaration the plaintiff has asked 
for arelief by way of injunction which is 
merely arelief consequent on the declara- 
tion. 

The plaintiff in each of the cases is the 
head of a muti or. religious endowment and 
the only defendant to each of the actions 
is the Board of Commissioners for the 
Madras Religious Endowments a body, it 
may be observed in passing, created and 
constituted by the said Act. 

The question for determination, there- 
fore, is whether on the application I should 
direct the Secretary of State being added 
as party defendant in these suits. The 
question is of considerable importance and 
of great difficulty though I did not realise 
the full extent of either till I was 
more than half way through the hearing. 
It has been argued with much learning and 
light and also some little warmth on both 
sides, and I took time to consider my judg- 
ment not only having regard,to the import- 
ance of the question to the parties but also 
to the general principle on which alone it 
seemed to me thata satisfactory solution 
can be arrivedat. If it had been an ordi- 
nary case, [should probably have had very 
little difficulty in persuading the parties to 
agree to the addition of the party on condi- 
tions which may be regarded as equitable 
p the circumstances, 
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It was with this wiew that almost al tue 
very commegcement of the discussioun | 
asked the learned Advocate-General win 
appeared forgihe applicant whether hèh»? l 
any instructions to agree as to any roussi- 
tions asto costs. He said he had nore 
Some days thereafter he again apnear d 
before me and intimated that so far as t e 
applicant was concerned he had detini e 
instructions not to consent to any con: 1 
tions.’ He, however, gtthe same time iu- 
timated that hehad received a communi: a 
tion from the President of the Board 
Commissioners to the effect that if in tie 


. action the plaintiff should fail, the Road 


of Commissioners would consent to on'y 
one set of costs being allowed to the defen l- 
ants and that they would be willing .o 
allow the Secretary of State to take such 
one set, It is obvious that thetwo thins 
are not and cannot be the same, and that n 
these cases a set of costs to the Board if 
Commissioners must mean something ve.r 
different to aset of costs tothe Secretary 
of State, at any rate as at present repre- 
sented inthe action. Further] felt th. 
such orders should, if at all, be passe | 
only by consent ofall parties. The platut- 
iff, however, refused to agree to any such 
arrangementand has asked me to decido tl e 
question raised, and having regard to tly 
greatim portance of the matter and the likel-- 
hood of its being taken up elsewhe: ., 
sooner or later, I have deemed it fit to de: | 
with the application directly and dispose ¢ [ 
it on its merits. 

The firat observation that falls to l> 
made with regard to the present applice- 
tion is that it is one forjoinder of a thirl 
party as party defendant and made by the 
third party himself and not by the plain’ - 
iff or the defendant in the action. L hay- 
felt it necessary tostate this because 1 
seems to me that different consideration, 
should apply to applications for joinder c; 
additional parties when the party sought 1) 
be added is party plaintiff or party defen - 
ant and also when the application for suc’ 
joinder is made by the party sought to, br 
added or by either of the parties already on 
the record and if so, which of them. I wii 
not pause to refer to all such considerations. 
In such a case as the present one, now ver 
itis obvious thatif a third party's applige 
tion to be added as party defendant werc 
opposed by both parties, I should have hay 
very little hesitation in rejecting the ap 
plication unless I were satisied tha’ th 
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party sought to be added was not only a 
proper party but a newessary party. Having 
regard, however, in this to the learned 
and strenuous argument infsupport of the 
application by Mr. Venkatagamana Rao on 
behalf of the Board of Commissioners I 
have felt bound to regard it virtually as an 
application by both. The question thus 
resolves itself into this. Should the plaint- 
iff in thiscase be compelled to litigate 
against not only the defendant of his choice 
against whom he has prayed forthe reliefs 
consequent on the dectaration but also 
against the Secretary of State? Idid not 
understand either the learned Advocate- 
General who argued the application on be- 
half of the applicant the Secretary of State 
or even Mr. Venkataramana Rao for the 
Board of Commissioners to argue that the 
Applicant was a necessary party to the suit 
in the sense in which that expression is 
understood in the law relating to partics to 
actions, that is to say, in other words, as a 
party without whom there can be no pro- 
perly constituted suit, having regard to 
the cause of action alleged and the relief 
claimed. If it is to be only a question of a 
permissible party, then on principle it 
follows that such cannot generally be order- 
ed when it is opposed by the person to fight 

hom he is so brought on the record. Thus, 
When “A” institutes asuit on title to re- 
tover certain property from ‘B', ‘O’ should 
hot be made additional plaintiff if “‘B’ 
Bhould object to it, except perhaps in the 
case of one possible exception of the title 
to the property between A and O being 
alternative in its proper sense. The prin- 
ciple is even stronger in the case of a plaint- 
iff as against whom another defendant is 
sought to be added. It is the plaintiff that 
comes to Court alleging a cause of action 
as against him. Thevery basic principle 
of judgments inter parties is that the judg- 
ments'are not judgments in rem but de- 
claratory and operative only as between 
them. The plaintiff being generally domi- 
nus litus, I fail tosee on what principle of 
justice he can be compelled to fight against 
some other litigant not of his own choice 
unless such a process is required by a posi- 
tive rile of law.’ 

Thé question thus further resclves itself 
into this whether in euch an action the 
Sacretary of State is a proper party having 
regard tothe rules relating to the joinder 
of defendants. It was on this basis that the 
question was really argued by all the par- 
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ties. Itis O. I of the First Schedule to the 
O. P. O. that lays down the rules regulating 
the joinder of parties. Rule 3, no doubt, 
relates to joinder of defendants but both 
in form and snbstarce it isenerely per- 
missive and relates only to what the plaint- 
iff may do if he were so minded. Itis cl. 
2 ofr. 10 thatapplies to the present case. It 
provides that the Court may, on any stage 
of the proceedings either upon or without 
the application of either party and on such 
terms as may appear to the Court to be 
just, order that the name of any person who 
ought to have been joined as defendant-or 
whose presence before the Court may be 
necessary in order to enable the Court to 
effectua:ly and completely to adjudicate 
upon and settle all the questions involved in 
the suit, be added. 

It has not been suggested in this case 
that the applicant, the Secretary of State is 
8 person who ought to have been added as 
party defendant in the suit. The conten- 
tion was that the presence before the Court 
of the Secretary of State in this case would 
be necessary inorder to enable the Court 
effectually and completely to adjudicate 
upon and settle all questions involved in 
the suit. Ifthe expression in this clause 
had not been the word “necessary” but 
merely “desirable” a great deal might have 
been said for the argument adduced in 
support of the application. But at no 
stage of the discussion was I able to under- 
stand the learned gentleman that argued 
in support of the application to make out 
that the presence before the Court of the 
Secretary of State was necessary. The 
necessity referred to in the clause is for the 
purpose of enabling the Court effectually 
and completely to adjudicate upon and 
settle all the questions involved in a suit, 
It ig obvious that this clause cannot be read 
ag requiring that all persons who have or 
elaim to have or are likely to have any sort 
of right, title or interest in respect of any 
portion of the subject-matter ofa suit should 
all be made parties. Jf it be borne in 
mind thatthe suit by a plaintiff for certain 
reliefs againstcertain persons as defend- 
ants and that the judgment of Civil Courts 
are not judgmentsin rem then it follows 
that the questions involved in the suit are 
only questions with regard to the right set 
up and the relief claimed on the one side 
and denied or withheld on the other. The 
expression therefore ‘all the questions 
involved in the suit can only be questiong 
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ag between ths parties to the litigation. The 
phrase “ to enable the Court effectually and 
completely to adjudicate upon and sz2ttle” 
would seem really to indicate that the ad- 
dition of bhe party should be ordered only if 
in the opinion of the Court in the absence of 
the party it cannot effectually and complete- 
ly adjudicate and settle all the questions. 
In these cases there is no question of the 
Court not being able to effectually to ad- 
judicate and settle any question. So far as 
I was able to see, the entire argument in 
support of the application was based on the 
position that in the absence of the Secretary 
of State the Court could not completely 
adjudicate upon and settle all the questions 
involved in the suit. In other words the 
contention was that the Secretary of State 
was a proper party to every suitin which 
any question was raised.with regard to the 
legality of any Statute and that in the 
absence of the Secretary of State as a party 
in any such suit there can bs no complete- 
ness of adjudication within the meaning 
of the rule. I confess that at first I was 
a little impressed with this argument. But 
as agalost this, there are found heaps of 
cases in the reports bothin this country 
and elsewhere in which the question of 
whether a particular legislative enactment 
was intra or ultra vires was decided merely 
as between the parties to the litigation 
without any representation in the suit either 
of the Orown or of the public. Butit may, 
no doubt, ba remarked that in none of 
those cases the question has been raised or 
decided. The only case that has been cited 
before me in which there can be said to ba 
any indication with regard to this matter is 
the case of Cunninghamv. Tomey Homma (1). 

The question in that case was whether a 
particular provision was ultra vires of a 
Provincial Legislature and the Attorney- 
Generalofthe Province was allowed toin- 
tervene at some stage. There isno decision 
in the case a3 to whether he was either a 
necessary or proper party and their Lord- 
ships of the Judicial Committee do not 
even refer to it. I am unable, therefore, 
to regard ib asa decision at all bearing on 
the point. 

The case of Esquimalt & Nanaimo 
Railway Company v. Wilson (2) was 
also cited for the applicants and relied 


(1) (1903) A. O. 151, 72 L. J. P. O. 23: 87 L. T. 572: 19 
T. L. R. 128. 

(2) (1920) A. O. 358; 89 L. J. P. O. 27, 12210, T, 563: 
61, L. R, 49 
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e 
upon The property which was the 
subject-matter of®° that action had been 
the subject @f a grant by the Crown and the 
question that arose was whether in such an 
action the Aftorney-General of the Province 
was a necessary party. At page 364*, Lord 
Buckmaster who delivered the judgment of 
their Lordships of the Judicial Commitee 
observes as follows: “The learned Judges 
of the Gourt of Appeal, from whose judg- 
ment their Lordships feel compelled to 
differ upon this point, do not refer to the 
righta of the Crown which may be affected, 
but base their opinion solely on the ground 
that the Crown is not affected by the result, 
and that consequently a mere declaratory 
order against the Crown would be of no 
value. But for the reservation of the rights 
already referred to, their Lordships would 
have agreed with this conclusion.” 

At page 368* occurs the following sen- 
tence: “Itis true that in these circum- 
stances certain rights which the Crown 
possesses, if the grant be good, will be 
interfered! with,” and at page 369* their 
Lordships concluded by saying that they, 
“therefore, think that the Crown is affected 
in this matter, so that the presence of the 
Attorney-General is proper and necessary 
for the determination of justice.” 

It is not contended in tlis case that by 
reason of any adjudication as between the 
original parties to the action, the rights of 
the Secretary of State would, in any manner 
or measure, be affected. It is, therefore, 
not a case falling under the rule that the 
officer representing the Crown is & neces- 
sary party to every action as the result 
of which the rights of the Crown may be 
affected. , 

The question would, therefore, have to be 
determined merely on a consideration of, 
whetherin the absence of the Secretary of 
State as a'party to the action it is impossi- 
ble to have a complete adjudication upon 
and settlement of all the questions involved 
in the suit. All the learned gentlemen that 
appeared atthe Barand argued the point 
on behalf of the various parties state that 
they were unable to find any decision bear- 
ing directly on the point. 

I have. therefore, to arrive at a conclu- 
gion on lst impression and on what Icon- 
ceive to be the general principles applica- 
ble. The conclusion I have thus arravéd 
at is this:—If the expression all questions 
involved in the suit should he regarded_as 

*Page of (1920) A, C.—[Hd,] aa 
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absolute and not meftely relative to the 
-parties before the Court, so tee Secretary 


of State may in this case be fegarded as a 
proper party and not otherw§se} But it 
seems to me that there is neither principle 
nor authority that can be discovered for 
regarding such an expression as all the 
questions involved in a suit appearing in a 
rule relating to joinder of parties as abso- 
lute and not relative. 

The whole scheme ef the Civil Procedure 
seems to me to point to a swit being regard- 
ed asa suit for relief as against definite 
defendants, as a trial being one only as be- 
tween the parties and an adjudication as 
one only binding them. If a plaintiff should 
claim certain property and it should be 
regarded that the question involved in the 
suit is generally whether he is the owner of 
the property und not whether as against 
any other particular person he is entitled 
to certain rights over property very serious 
consequences are sure to ensue and pro- 
cedure in our Courts of Law is certain to 
become exceedingly complicated and much 
more Dinastnousty prolonged than it is at 
present. 

At this stage I may with advantage refer 
to two decisions that have been cited at the 
Bar. Mr. 8. Srinivasa [yengar for the plaint- 
iff referred to the case of Moser v Marsden 
(3). In that case the plaintiff the patentee 
of a machine brought the action against 
the defendant for using a machine which 
he alleged was an infringement of his patent. 
One Montforts the maker and patentee of 
the defendants machine applied to be 
added as defendant alleging that the judg- 
ment in the action would injure him and 
that the present defendant would not eff- 
ciently defend the action. The Court of 
Appeal consisting of Lord Justice Lindley 
and Lord Justice Kay reversing the deci- 
sion of the Court below, held that Montforts 
not being directly interested in the issues 
between the plaintiff and the defendant but 
only indirectly and commercially affected, 
the Court had no jurisdiction to add him 
asa defendant. Lord Justice Lindley at 
pages 439 and 490* observes as follows.:— 
“But reliance is placed on the following 
words of the rule, which provide for adding» 


the names of parties ‘whose presence be-. 


for8¢he Court may be necessary in order 
to enable the Oourt effectually and com- 
pletely to adjudicate upon and settle all the 

(3) (1892) 1 Ob. 487; 66 L. T. 570; 61 L.J. Ch. 319; 
40 W. R. 520. 
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questions involved in the cause or matter.’ 
But what is the question involved in this 
action? The question, and the only ques- 
tion, is whether what Marsden is doing is 
an infringment of the plaintiff's patent.” 

And again later on that eminent Judge 
says “Can it be said that the rule prevents 
the plaintiff from proceeding agajnst a de- 
fendant without having to litigate with 
everybody who may be in any way affected, 
however indirectly, by the action? It ap- 
pears to me that if doesnot. The Counsel 
for the applicant grounded his argument 
on the allegation that Montfort’s interest 
would be affected by the decision in this — 
action. It is true that his interest may be 
affected commercially by a judgment 
against the defendant, but can it be said 
that it would be legally affected ?- Can we 
stretch the rule so far as to say that when- 
ever a person would be incidentally affected 
by a judgment he may be added as a de- 
fendant?” ; 

And Lord Justice Kay at pages 491 and 492* 
observe as follows :—“No doubt the judg- 
ment in the present case may indirectly 
affect Montfort‘s patent; but the answer to 
thatis, that whether it would affect it or not, 
this rule does not apply to such a case. 
Montfort says that the defendant will not 
contest the case properly, and will not con- 
duct the defence so energetically as be 
would. But we cannot help that.” 

It seems to me that if ever a case can be 
conceived which would fall directly within 
the words of the rule already referred to 
this was such a case. There was a defend- 
ant, who when sued by the plaintiff for 
infringement of a patent right sought to 
justify his action on the patent right ofa 
third party and if the terms of cl. 2 of 
r. 10 should be taken absolutely as contend- 
ed for it would have seemed to be a clear 
case in which for the purpose of effectually © 
and completely adjudicating upon and 
settling all questions involved with regard 
to the patent right of the plaintiff it was not 
only proper but necessary that this other 
patentee should have been added as party 
defendant. But the Court of Appeal said 
no and decided that he was not a proper 
party on the ground, I take it, that the 
words of the rule should be construed not 
absolutely but relatively. It is a very strong 
case and | confess almost repugnant to com- 
mon sense. But the words of the Statute 
that their Lordships of the Court of Appeal 
were considering were identical with the 


“Page of (1892) 1 Ch, Ed, 
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“words which I have to consider and it has 
“not been shown that this decision of the 
learned Judges has ever been overruled 
or even questioned. It must also be ob- 
served that their Lordships refused to make 
the other patentee a party to the action 
even though they came to the conclusion 
that by reason of the decision the commer- 
cial interest of the other party would be 
seriously affected. Mr. Radhakrishnayya 
referred to Norris v. Beazley (4). It was an 
action on a Bill of Exchange against the 
acceptor, originally and the defendant 
sought to add the name of a Company 
which he alleged was the party really liable 
and which had alsoin the same matter a 
counter-claim against the plaintiff. Ohief 
Justice Coleridge makes in that case ob- 
servation which I may here re-produce. At 
page 83* that learned Judge observes: 
“Now, this, although it is not a case of 
making a person a plaintiff against his 
will, is certainly the case of making a 
. person a plaintiff in respect of a defendant 
“as to which he does not desire to be'a 
‘plaintiff without his consent." Again that 
i learned Judge at page 81* lays down that 
‘“the defendant to be added must bea der 
fendant against whom the plaintiff has 
some cause of complaint, which ought to be 
detérmined in the action, and that it was 
never intended to apply where the person to 
be added as defendant is a person against 
whom the plaintiff has ns claim, and does 
not desire to prosecute any.” He proceeds 
taus: “It seems to me that this application 
in auswered, and that it was not intended 
that personsin the position of this Com- 
“pany should be added as defendants, merely 
for the convenience of another defendant 
* * * Tt seems tome thatit is the more 
important to construe this rule strictly, 
because it is obvious that, in many cases, if 
the defendant's contention is right, its 
provisions might be made use of in a man- 
ner exceedingly harassing the plaintiffs, 
by forcing them to include in their actions 
persons against whom they do not seek to 
proceed, and to mix up their rights as 
against one person, with questions of a 
highly complicated nature arising be- 
tween themselves and the ethers.” 

At page 85* Justice Denman says: “I am 
quits clear, however, that the Court ought 
not to bring in any person as defendant 
against whom the plaintiff does not desire 


(4) (1877) 2 O. P. D. 80,46 L. J. O. P. 189; 35 L. T. 
846; 25 W. R. 320. 
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to procsed unlessea very strong case is 
made out, shewing that in thee particolar 
case justicef cannot be done without his 
being brought in.” 

The foregbing observations seem to me 
to lay down in very clear and unmistake- 
able terms the principle applicable to such 
a case as the present. On these principles 
I cannot possibly see my way to add the 
applicant as a party defendant to the action, 
1 am further unable to understand why 
the Secretary of State is sought to be made 
a party to the action at all. Theonly sug- 
gestion on which such a joinder can be 
supported is that it is necessary that the 
declaration that the Act is ultra vres 
should be obtained in the presence of the 
Secretary of State. But the Sectetary of 
State so faras the O. P. O. is concerned 
represents merely the Government or the 
Sovereign and can under the present 
system be regarded if at all only as part of 
the Legislative machinery. There is ro 
principle for even suggesting that any 
declaration as against him will be effectual 
and binding as against all other possible 
persons such as Committees and other 
bodies and officers that may be constituted 
or created under the Act now in question. 

There is no cause of action alleged 
against the appellant, and no relief what- 
ever claimed against him. On a prover 
construction of the rule I feel constrained 
to hold that the applicaut is not a proper 
party tothe suit. The plaintiffs have com- 
plained of certain uctions by the Board of 
Oommissioners Which would undoubtedly 
be unlawful but forthe Endowments Aci 
They, therefore, ask for an injunction on 
the ground that the Act which ıs held up ° 
as & shield hy the defence is really not 
available to them because it is illegal anc 
ultra vires, 


The declaration, therefore, as against the 
defendants must be regarded as merely 
ancilliary to the relief claimed. On principle 
and authority I have, therefore, come 
to the conclusion that the Secretary of 
State is neither a necessary nor a proper 

arty and that as the plaintiffs oppose his 
face joined as additional defendant | 
ewould not be justified in adding him asa 
party defendant even asa person brought 
in merely to look on and see fair-pl@y to 
use the words of Lord Macnaughten in the 
ease of The Duke of Bedford v. Ellie ‘5: 


(5) (1901) A C 1 at p. 12; 70L, J, Oh, 102; +31, 
T. 688; 17 T. L. R. 139, 
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Even as a sort of harmless and permissible 
party I aņ satisfied he could not be added 
when such addition is opp§#sed by the 
plaintiff and moreso when fn behalf of 
the applicant, there has bee& an express 
refusal to submit to avy condition as tocosts. 

Having regard to the number and variety 
of” Legislative bodies and authorities in the 
country at the present day, paramount, im- 
perial, local, delegated, subordinate, etc., I 
feel that questions of ulira vires are cer- 
tain to be raised in the Courts in increasing- 
ly large numbers of cases and I refuse to 
contemplate with equanimity the prospect 
of the Secretary of State for India being 
required by every defendant to be madea 
party in every one of them. 

In the result the application must be dis- 
missed with taxed costs for the plaintiffs 
in each of the cases and it is ordered ac- 
cordingly. l 

V. N. V, 


Z. K. Application dismissed. 


OUDH CHIEF COURT. 
BSEOOND CivıL AppeaL No. 90 or 1925. 
Í March 31, 1926. 

Present :—My. Justice Hasan and 
Mr. Justice Miera. 
MOHAMMAD SIDDIQUE KHAN 
AND OTHERS—DrFEN DANTS—aA PPELLANTS 
Versus 
RISALDAR KHAN AND OTRERS— 
PLAINTIBFS— RESPONDENTS. 

Muhammadan Law—~Gift— Ariat—Muintenance grant 
— Grant to illegitimate son— Rule of construction— 
Entry of grantee’s name as owner— Several transfers 
by grantee—Grantor under no legal obligation för 
maintenance of grantee—Effect on rule of construc- 
tion, 

The rule of construction of maintenance grants 19 
well-settled. Where the purpose of the grant is the 
maintenante ofan illegitimate son, the purpose is 
prima facie an indication that the grant was mtended 
to be only for the life of the grantee and the trans- 
action is one of ariat and not gift under Muhammadan 
Law. ip 221, col 2 

Rameshar Baksh Singh v Arjun Singh, 28 I. A. 1; 
23 A. 191, 7 Sar P C.J. 804 (P ©), Karim Nensey v. 
Heinrichs, 281 A 198, 25 B 583; 86 0. W N, 1,3 Bom. 
L. R. 472; 4 Sar P.O. J 79 (P.O), Mumtaz-un-nissa 
v Tufail Ahmad, 28 A. 264; A. W.N. (1905) 269, In the 
master of the petition of Khalil Ahmad, 30 A. 309, 5 A. 
L, J%405: A W N (1908) 133, and Amjad Khan v. 
Ahsraf Khan, 87 Ind. Oas 445; 28 O. 0.265, 2 0. W. 
N, 88; AL R. 1925 Oudh 568, referred to 

he entry of such a grantee’s name in the khewats 


. ag an owner, several transfers made by him, while in 
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possession, and the grantor not being under any legal 
obligation to make provision for the maintenance of 
tha grantes, ara circumstances which neither singly 
nor collectively rebut the prima facie construction 
which must be placed on such a grant. jp. 221, col. 2.] 
Second appeal from a decree of 
the Additional Judge, Gonda, in Regular 
Oivil Appsal No. 24 of 1925, dated the -2ist 
January 1925, reversing that of the Second 
Additional Subordinate Judge, Gonda, in 
Original Suit No. 95 of 1923, dated the 8th 
of May 1924. . 
Mr. Khaliquzaman, for the Appellants. 
Messrs. Hyder Husain and Naimullah, 
for the Respondents. 
JUDGMENT.—This is the defendants’ 
appeal. The lower Appellate Court has revers- 
ed the decree of the Trial Court and granted 
the plaintiffs a decree for possession of & 
three annas sharein Mouza Jogipur, Mahal 
Ali Raza Khan, Pargana Utraula, in the 
District of Gonda. Prior to the recent 
partition of the village the share in suit 
represented a one anna shire, which was a 
part of a larger share held by Ali Raza 
Khan, a zemindar of the village. Ali Raza 
Khan had an illegitimate son called Bakhta- 
war Khan. The plaintiffs’ case is that Ali 


. Raza Khan made an oral gift of the share 
‚in suit to Bakhtawar Khan in the year 


1877. Bakhtawar Khan died about four 
years previous to the institution of the 
suit. The plaintiffs are the representatives 
of Bakhtawar - Khan either by right of 
inheritance or under adeed of gift dated 
the 2nd of December 1918. The defendants 
are the representatives of Ali Raza Khan, 
who died about 25 years ago, either in the 
right of inheritance or as legatees undera 
Will dated the Ist of November 1890 made 
by Ali Raza Khan. . 

The main defence to the suit, with which 
we are concerned, was the denial of the 
alleged gift. The positive case put forward 
on behalf of the defendants was that Ali 
Raza Khan had granted the share in suit to 
Bakhtawar Khan by way of maintenance 
for life only. It is abvious that if this 
defence succeeds the suit must fail. The 
Trial Court held thatthe defendants’ case 
was established* and dismissed the suit. 
The lower Appellate Court reversed the 
decree of the ‘Prial Court and gave a decree 
for possession of the share in suit. ' 

The lower Appellate Court is of opinion 
that the exact nature of the grant cannot 
be ascertained. Bakhtawar Khan’s name 
was entered as an owner in respect of the 
in the khewats, of 1878 and algo 
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of ‘the recent settlement. Ths learned 
Judge further observes that in para. 12 of 
- the written statement of the defendant No. 1 
it was admjtted that Ali Raza Khan had 
made a grant of the disputed share to 
Bakhtawar Khan for his maintenance. He 
had before him, as we have before us, 4 
statement of Ali Raza Khan made on 
the 2lst of September 1878 before the 
Revenue Court for the purpose of securing 
the entry of Bakhtawar Khan's name in 
respect of the share in question on the 
basis of the grant which he had made in 
his favour. The learned Judge has con- 
sidered the effect of that statement and in 
our opinion that statement is the only 
evidence on ths record which determines 
the nature of the admitted grant, On the 
interpretation of that statement we hold 
and here we are in agreement with the 
learned Judge that the purpose of the 
grant was the maintenance of Bakhtawar 
Khan. 

The rule of construction of such grants is 
“well settled. The purpose is prima facte 
an indication that the grant was intended 
to be only for the life of the grantee. The 
entry of Bakhtawar Khan's name as an 
owner in the 2 khewats of the village 
cannot have'the effect of extending the 
true construction of the grant—Rameshar 
Baksh Singh v. Arjun Singh (1) and Karim 
Nensey v. Heinrichs (2), The learned Judge 
of the Court below does not seem to 
challenge the validity of the rule mention- 
ed above but is of opinion that it is in- 
applicable to a case of a Sunni Muham- 
madan, Ali Raza Khan being such a 
Muhammadan. According to him “the 
Muhammadan Law for Sunnis is that in 
cases of gift the donee takes an absolute 
estate even though the donor expressly 
made a gift for life only”. He held that 
as it was not shown that the grant was 
intended to be for the lifé of the grantee 
only under the rule of the Muhammadan 
Law the grant: should be deemed to have 
been of an absolute interest inthe property. 
In the present case it seems to us that the 
appeal can be decided without discussing 
the question as to whether a gift of a 
limited interest is or is not “permissible 
under the Sunni Muhammdan Law and as 
to the true rule of construction in cases 
where there is a gift of a limited interest, 

(1) 28 L A. 1; 23 A. 194!7 Gar. P.O. J. 804;(P.C)). 


(2) 28 L A. 108; 25 B. 583; 6 ©. W. N. 1; 3 Rom, L. 
R. 472; 4 Sar, P. O. J. 79 (P, O). ; 
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We are: of opinion that the grant with 
which we are concerned in the present case 
is nota giftugder the Muhammadan Law. 
So far as it possible to ascertain the 
nature of thé grant from the language 
employed by Alı Raza Khan in his state- 
ment of the 2ist of September 1878 and 
having regard to the purpose of the grant 
as indicated therein the grant must be 
construed as a transfer of the right to the 
usufruct of the one-apna share. It was 
therefore, a trasnaction of ariat and not of 
a gift under the Muhammadan Law Mumtaz- 
un-nissa v. Tufa Ahmad (3), read with 
In the matter of the petition of Khalil 
Ahmed (4). The difference between an amat 
and a gift as contemplated by the Sunni 
Muhammadan Law has been stated at great 
length in the judgments of Mr. Justice 
Ashworth and one of us in the case of 
Amjad Khan v. Ashraf Khan (5). It will 
serve no useful purpose to repeat the 
observations made in those judgments. 

It was finally argued by the learned 
Counsel for the respondents that the con- 
struction of the grant in question as limit- 
ed tothe lifeof the grantee is displaced 
by several circumstances of this case such 
as the entry of Bakhtawar Khan’s name in 
the khewats as an owner, several transfers 
made by him while in possession and Ali 
Raza Khan not being under any legal 
obligation to make provision for the 
maintenance of Bakhtawar Khan. We 
are of opinion that these circumstances 
nelther singly nor collectively rebut the 
prima facie construction which must be 
placedon the grant in question, 

We, therefore, allow this appeal, set aside 
the decree of the*lower Appellate Court 
and restore thedecree ofthe Court of first 
instance with costs throughout. 


G. H. Appeal allowed. 


R. D. 
(3)28 A 264; A W. N. (1905) 269. 
(4) 30 A. 309, 5 A.L. J 405; A. W. N. (1908) 183. 
(5) 87 Ind. Cas. 445; 28 O. 0. 265; 2 O. W. N.83; 4. 
I. R. 1935 Ondh 568. 
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_” MADRAS HIGH COURT. 

Szoonp Qivic APPEAL No. 476 or 1923. 

‘October 12, 1925 
Present :—Mr. Justice osam. 
“BAGI VENKATASUBBAYYA— 
, |  Puatntirr—APPRLLANT 
aa VETSUSB 
* SAGI KOTAMMA AND oTHEas— 
“DerenDants Nos. 2 ro 13 AND loro 51 
— RESPONDEN TIS. 

Family settlement—Compromise of doubtful clams 
—One party having no chaim, effect of—-Settlement, 
binding: nature.of--Hindu Law—Aenation by father 
—Alienated, properties left out in partition between 
father and son—Alrenation held not binding on son— 
Relief. 77o ; i 

A family settlement in order to be binding pre- 


. supposes that there are bona fide claims and an honest 


` settlement after full disclosure of facts on either side, 


but stich’ claims must be thoss of. persons who are 
getting benefits under the compromise. [p. 225, col. 1.] 
Where there is no claim on the part of one of the 
parties to a compromise who merely sets up the ‘title 
of atthird person and the settlement is made secretly 
without the knowledge of the latterfor-the purpose 
of getting rid ‘of a title set up without his know- 
ledge and without resulting in any benefit to such. 
third ,person, such an arrangement cannot be ro-' 
garded.as a binding family settlement: [ibid] - - 
Miles v New Zealand Alford Estate, (1886) 32 Ob. 
D. 266,55°L. J. Oh. 801; 54 L T. 582, 34 W.R 689, 
Callisher v. Bischofsheim, (1870) 5 Q. B. 449; 39 L. J. 
Q. B'181; 18 W. R' 1127, Dixon v Evans, (1872) 5 H 


L. 606. at’ p ,619; 42 L. J. Oh. 139; Shyam ‘Lal | 


Ghosh v. Rameswari Basu, 33 Ind Oas 273; 23 0. L. 
J.82,*Krisina Chandra Dutta Roy v. Hemaja Sankar 
Nandi Mozumdar, 45 Ind. Cas. 477; 22 O. W. N. 463 at 
p. 469, and Chabh v. Parmal, 51 Ind. Oas 919,41 A. 
611;,.1 U.P, L. R, (A.) 91; 17 A. I. J. 822, relied on. 

A question arose whether two branches ofa family 
were joint or divided. The widow ofa pre-deceased 
meniber-of one'branch of the family set up the divid- 
ed status of the family, although she wotld have been 
entitled ın any event only:to maintenance, and her 
daugliter-in-law, who was the rightful person entitled 
toa share in case the family was divided, did not set 
up any -claimi. The member ‘ropresenting the other 
branch,.of- the family entered into an arrangement 
with.the-widow by which she was given certain pro- 
perties in consideration of. her not setting up .the 
daughter-in-law’s title against ihe other branch. These 

roperties were left out in a subsequent partition 
A NA the member and hisson. Ina suit by his son 
to set aside the transaction as not binding upon him: 


Held,.(1) that the nature of the transaction was: 


substantially ‘that of a bribe to the mother-in-law to 


t. 


keep quiet and not to stir up litigation by another 


elaimant, the daughter-in-law, in which possibly the 


mother-in-law might have given evidence, and the 
daughter-in-law herself being totally ignorant of the 
settlement, it was impossible to regard sucha settle- 
ment as a family settlement or a bona fide settlement 
of a doubtful claim,jand it was accordingly not binde 
‘ing upon the plaintiff; [p. 226, col 2.| 

(2) that since the plait lands were left out ina 
famify partition between the plaintiff and his father, 
the alienation was binding as to the father’s share and 
the proper decree would be one for partition and de- 
livery of possession in favour of the plaintiff of a half 
share in the properties wrongly alienated, [p, 226, col, 1.] 
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. Sitamma. l 
acres of land. Sitamma was allotted 16 acres ~: 


[95 I. 0.19261, 


Second appeal against a decree of the: 
District Court, Guntur, in A. 8. No. 223 of: 
1921, preferred against a decree of the Court 
of the Second Additional Sybordinate 
Judge, Guntur, in O. S. No. 25 of 1920. 

Messrs, J. V. Venkatarama Iyer and T. 
V. Ramanatha Iyer, for the Appellant 


Mr. Ch. Raghava Rao, for the Respond- 
ents. ; i 


JUDGMENT.— The facts of this. 
second appeal may bè briefly stated as fọl- ` 
lows :—The following pedigree shows the 
relationship of the’ partiesi— ' 


1 


VENKAMBHOTLU |, l 
( -= f 
Sankayya Rammayya ` 
Achayya, 4 if 
(died) married ey, ri 
Kotamma, i | 
defendant No. 2 a d j 
(Na a i 
Peramma, Rangamma, Appayya ; 
defendant defendant (died) married 
No, 3. No. 4.’ Bitamma. 
; j 
Viswanathan, Sarabhaiah, Appish, adopted 
defendant (died before, to Atchayya, 
, No.l. Atchayya) in 1870 
married died 1876 
Venkamma, 
(died). fa 


When Achayya died in: 1867. he left his ` 
widow Kotamma. (2nd defendant) and’ two 
daughters, the 3rd and 4th defendants. In 
1870 the widow Kotamma adopted Appiah, 
the youngest brother of lst defendant.’ 
This Appiah died in. 1876 leaving a widow. 
The family possessed . about 160 


of landin Miriyala for her maintenance. 
The 2nd defendant was also-given a definite 
plot of 18 acres and 17 cents.in Voppi- 
cherla village for her life (as admitted by: 
her in her deposition) for her maintenance. 
(Vide para. 4 of the District -Judge’s 
judgment where" the plaintiff's version on: 
this point was found true). According to 
the finding of the Courte below, when 
Achayya died: the:family was.undivided. 
This is a finding of fact which I must ac- > 
cept and which has not been. questioned | - 
before me. But for some reason, the names 
of the 2nd’ defendant and her daughter-in- .. 


law Sitamma were also entered in the pattą 
s 


GN 


[95 L O. 1926] 


relating to the family lands along with that 
of the lst defendant. In 1908, when Ex. 
V, dated 18th July, 1908, was executed by 
the ist and 2ad defendants in favour of a 
stranger in,which they agreed to sell one of 
the family lands, obviously the ve idee in- 
sisted ‘on the 2nd defendant joining in the 
agreement bacause the patia stood in her 
name also. A suit for specific performance 
.of this agreement was filed in the District 
Munsif's “Oourt of Narasaraopet (O. 5, 
No. 580 of 1911)., The present ‘ defend- 
ants Nos. 1 and 2 were also defendants 
Nos. 1 and 2 in that suitand Ex. V was 
then Ex. B. The lst defendant did not 
contest the suit but the 2nd defendant 
' stated that she was willing to carry out 
the terms of the agreement if half of the 
sale price was paid to her. If the family 
was undivided the property wholly belong- 
ed to the first defendant and the 2nd de- 
fendant was not entitled to any portion of 
the consideration. Apparently, taking ad- 
vantage of the fact that she was also a 
party to the agreement she put forward a 
claim for half of the consideration and 
thus obstructed the completion of that 
transaction. The District Munsif dismissed 
the suit on the 26th August 1911. The 
same Pleader appeared for the lst and 2nd 
defendants. Within three months after the 
dismissal of the suit, that is, on 16th 
November 191], the ist defendant executed 
Ex. I in favour of the 2nd defendant giving 
48 acres of land including the 18 acres 17 
cents already allotted. Two days before 
the execution of Ex. I the land in respect 
of which the agreement was executed and 
the suit for specific performance was filed 
was sold to the vendee under Ex. VI, dated 


14th November, 1911, and on the same date ` 


as the sale- deed (Ex. I), Ex. VII was exe- 
cuted by the 2nd defendant in favour of 
the lst defendant by which the patta was 
agreed to be transferred entirely in favour 
of the Ist defendant. The District Judge 
has found that these three documents I, VI, 
and VIL came into existence and were exe- 
cuted at the same time, by, which he 
apparently meant to say that they are all 
parts of one transaction. I agree. 
District Judge also found that at that 
time the question whether Atchayya died 
undivided or not was not free from doubt 
though now a finding is given that he died 
undivided. Though the undivided status 
of the family 'at'the time of Atchayya’s 
death must have been known to all the 


The 
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parties concerned still it is also clear that. 
in 19141, if the 2nd@ defendant and her 
daughter-in-law Sitamma chose to dispute 
it, the lst def—ndant was not in a position 
to establish he joint status beyond all 
coubt. This is what the District Judge 
must have meant when he said “The 
questions as regards the status of Atchavya 
was not, however, free from doubt’. The 
District Judge finally winds up para. 9 
of his judgment by saying “Those two 
namely (1) giving up her right to half the 
sale-proceeds, an admitting tha: 
Atchayya was joint with the lst defendant 
formed the consideration for the execution 
of Ex. lin her favour.” (He had previous- 
ly found all the other pleas of the 2na 
defendant as the motive for Ex. I not true). 
The second part ofthe sentence I accept 
unreservedly, thatis, Ihave no doubt tha: 
in 1911, the 2nd defendant set up a case 
that her husband Atchayya died divided 
and, therefore, the Ist defendant and his 
adopted son the plaintiff were not entitled 
to more than a half share of the family 
property. Solar Iam of opinion that the 
view taken by the lower Court is correct. 
But what does this amount to? If the 
family was not undivided but was divided 
when Atchayya died the property would 
descend to his adopted son Appiah, and, 
when he died in 1876, the half share would 
descend to his widow Sitamma and Sitamma 
would be entitled to a half share of the 
whole ofthe family property in 1911 anu 
2nd defendant would still be a maintenance 
holder out of the half share. So that the 
dispute raised by the 2nd defendant in 
1911 amounts to putting forward the title 
of Sitamma to half of the share in the 
property and not to put forward a claim 
in her own behalf, for,I do not think in 
1911 there would have been anybody sn 
ignorant of Hindu Law in the country that 
one could plausibly suggest that the mother 
of alast male owner was entitled to suc- 


ceed in preference to the widow. If there 
„is any foolish person who could put for- 


ward such a claim there is no foolish per- 
son who can admit such a claim. So tha: 
what happened in 1911 was this. Kotam- 
ma threatened the lst defendant by putt- 
ing forward the case that Atchayya died 
divided and, therefore, her daughter-in-law 
Sitamma was entitled to half of the pxo- 
perty, not that she was herself entitled tu 
any portion of the property. This was dons 
behind the back of Sitamma. If this is 


the claim that was put forward in 1911 she 
could not” have put forwardgany title to 
half of the sale-proceeds of af land agreed 
to be sold in 1908. Any claim to the sale 
proceeds on the ground that her name was 
included in the patta was illusory, especial- 
ly when, as to half the family property a 
claim was simultaneously put forward on 
behalf of the daughter-in-law. I am, there- 
fore, satisfied that the substantial dispute 
raised in 1911 wasonly adoubt about the 
joint status of the family (as found by the 
Courts below) resulting in the putting for- 
ward of atitle to half of the property in 
Sitamma but did not and could not legal- 
ly include a claim to half share of the sale- 
~ proceeds on the ground ofa possible title 
in 2nd defendant. The Ist defendant was, 
therefore, interested in shutting the mouth 
ef the 2nd defendant. The situation then 
was that the daughter-in-law herself did 
not put forward her title to a half share 
of the property, but another person, the 
mother-in-law, raised a cloud overthe Ist 
defendant's title by suggesting that the 
daughter-in-law was entitled to half the 
property. If both the mother-in-law and 
daughter-in-law raised the dispute, a com- 
promise would have been perfectly binding. 
But then the compromise which would then 
have been effected would be entirely unlike 
the compromise effected under Ex. I. Under 
Ex. I nothing was allotted to Sitamma but 
all the 48 acres were given tothe 2nd de- 
fendant. If Sitamma herself had put for- 
ward the claim she would have got the 
substantial bulk of the property surrender- 
ed by the Ist defendant as the price of 
peace and the 2nd defendant would have 
either got nothing or a very small addition 
to her allotment for maintenance. It is 
obvious, therefore, that what has happened 
is this, The Ist defendant closed the 
mouth of the 2nd defendant by bribing 
her by exéctuting Ex. I behind the back of 
Sitamma whose name was used by the 2nd 
defendant asa Damocles’ sword to threaten 
the lst defendant and to induce him to 
execyte Ex. I as a price of peace, On 
these facts, does Ex. I come within the 
scope of the rule of Jaw which protects bana 
family settlements in compromise of 
doubtful claims or disputes and declares 
thêm to be valid, a rule of law not 
questioned before me by both the parties ? 
Mr. Venkatarama Aiyar for appellant con- 
tends that the suit transaction does not 
gome under the protection of that rule. 
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In Miles v. New Zealand Alford Estate 
(1) Fry, L J.. says “I do not think the policy 
of the Oourts is to prevent real bona fide 
compromises of realand bona fide claims, 
When there is a pending action it is easy to 
suppose that the giving up of that action 
is the consideration for the compromise, 
Again, when there is real cause of action 
slight evidence of the claim being made 
may be admissible’, Those sentences im- 
ply that the claims set up must be that of 
the person who is getting the benefit under 
the compromise. His Lordship then pro- 
ceeds to say. “Now in the present case was 
there any realcause of action or any evidence 
ol belief on the part of the Company that 
there was any cause of action”? After dis- 
cussing the evidence he says, “But was 
there any claim by a share-holder ?...[t is 
not suggested that any share-holder had 
been advised to makeany claim, or, except 
the angry words that passed at the meeting, 
that he had ever asserted a claim”. I think, 
these remarks of Fry, L. J., are applicable 
to the present case. Here, the title set up 
isofa person who does not put it forward, 
Sitamma never put foward any title. The 
same idea is implied in the language of 
Cockburn, C.J., in Callisher v. Buischoff- 
cheim (2): He says: “The authorities clearly 
establish that if an agreement is made to 
compromise a disputed claim, forbearance to 
sue in respect ofthat claim isa good con- 
sideration; and whether proceedings to 
enforce the disputed claim have or have 
not been instituted makes no difference... 
ected Every day acompromise is effected 
on the ground that the party making it 
has a chance of succeeding in it, and if he 
bona fide believes he has a fair chance of 
success, he has a reasonable ground for su- 
ing, and his forbearance to sue will consti- 
tute a good consideration. When such a 
person forbears tosue he gives up what 
he believes to bea right of action, and the 
other party gets an advantage, and, instead 
af being annoyed with an action, he escapes 
from the vexations incident to it”. In Shaym 
Lal Ghosh v. Rameswari Basu (3) the Court 
observed at page 95* “In some of the cases, 
the compromisg was based on the as assump- 
tion that there wasan antecedent title of 
some kind in the parties, and the compro- 

(1) (1886) 32 Oh. D. 266; 55 L. J. Ch. 801;'54 L.T. 
82; 34 W. R. 669. ` 


o (1870) 5 Q. B. 449; 39 L. J. Q. B. 181; 18 W. R. 


(3) 33 Ind. Cas. 273; 23 O. L J. 82. 
O L. TAB 


[98 I. 0, 1928) 


mise merely acknowledged and defined 
what that title was’, In the present case 
that antegedent title is not in Kotamma 
but in Sitamma who had no knowledge of 


the compromise. At page 97* it 18 observed | 


‘Tt is contended, that it was a family settle- 
ment, buta family settlement presupposes 
that there are bona fide claims on either 
side and an honest settlement after full 
disclosure of facts on eitherside. Here one 
party secretly and fraudulently obtained 
Probate of a Will and when the other party 
wanted to have it revoked, the former 
agreed to pay a larger annuity, and ob- 
tained an admission of the genuineness of 
the Will which might be used against the 
reversioners. We do not think that in 
these circumstances the principle of family 
settlement applies”. In the present case 
there is no claim on the part of one of the 
parties to the compromise who merely set 
up the title of a third person and the settle- 
ment was made secretly without the ‘know- 
ledge of the person. Ifall the three were 
parties, it would have been regarded a 
family settlement. A settlement made for the 
purpose of getting rid of a certain title set 


up without the knowledge of that person. 


and without resulting in any benefit to that 
person cannot beregarded as a settlement 
of that claim. The language of Krishna 
Chandra Dutta Roy v. Hemaja Sankar 
Nandi Mazumdar (4) and Chabli v. Parmal 
(5) also implies the same idea. In the notes 
to Stapilton v. Stapilton (6) it was said “The 
real consideration and motive of a com- 
promise, as well in our law as in the Civil 
Law and the systems derived from it, is 
not the sacrifice of a right but the aband- 
onment of a claim.’ Now there can be no 
abandonment of a claim except by the per- 
son who has the title or sets up his own 
title to the thing claimed. A cannot 
abandon a claim that may possible be made 
by B but not made by B and without B's 
knowledge, This is exactly the case here, 
The dictum of Lord Westbury in Diron 
v. Evans (7) also shows the same thing. 
He says “The claim on the one side 


or the defenceon the other side shall be. 


admitted or not.” Itis suggested by the 
learned Vakil for the respondent that 
Kotamma would bs a reversioner after the 
death of her daughter-in-law and that she 


9 45 Ind. Oas. 477; 22 O. WON. 463 at p. 469. 
(5) 51 Ind. Oas. 919; 41 A. 611; 1 U. P. L.R. (AJ 91; 


17 A. L J. 822. 
619; 42 L J. Ch. 139. 
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might be entitled to a larger rate of ma:n- 


tenance if the family was divided. In tae 
first place, the evidence does not disclose 
that these Plaims were set up. But as- 


suming that they were set up they might 
well have been, for, if Sitamma was entitl- 
éd to half, Kotanima was entitled to main- 
tenance from that half and would be a 
reyersioner if the daughter-in-law prede- 
ceases her—this only amounts to putting 
forward the title of Sitamma. A claim by 
Kotamma for targer maintenance out of 
merely 2 
pendant to a claim by or on behalf of 
Sitamma fora half share in the property. 
Again, aclaim by Kotamma that she will 
be reversioner after the death of Sitamma 
amounts to merely putting forward a spes 
successionig and is also merely 2 pendant 
to a claim by her or on behalf of Sitamma. 
Either way, it cannot be regarded as & 
substantial claim by Kotamma for herself. 
Nor can the dispute set up by Kotamma 
be regarded as a claim for maintenance 
directly against the whole property in the 
hands of the lst defendant. In whatever 
way we look at the transaction, it 18 
difficult to avoid the main feature of 
it, namely, that Sitammas name and 
supposed title was used to threaten the 
lst defendant with and ended in & sub- 
stantial benefit to Kotamma with Sitamma 
remaining in the background altogether. 
I am, therefore, of opinion that the nature 
of the transaction is substantially that of 
a bribe to Kotamma to keep quiet and not 
to stir up litigation by another claimant, 
namely, Sitamma, in which possibly Ko- 
tamma might havegiven evidence. Sitamma 
herself being totally ignorant of the 
settlement, it is impossible to regard such 
a settlement as a family settlement or & 
bona fide settlement ofa doubtful claim. I 
do not think, therefore, it will be upheld 
as against the plaintiff in this case, 


The question next arises, what is the 
relief that should be awarded to the plaint- 
iff. Mr. Venkatarama lyer contends that 
Ex. Ishould be entirely set aside an@ the 
plaintiff should be given 8 decree for the 
extra lands covered by it beyond the ori- 
ginal 18 acres and odd given to Kotamma, 
T do not think the cases cited by him sup- 
port this plea [Ramkishore Kedarnatl? v. 
Jainarayan Ramrachpal (8), Davud Beevi 

(8) 20 Ind. Cas. 958; 40 O. 966; (1913) M. W. N, "661; 


JAM, L. T. 163; 17 O. W. N. 1189; 18 0. L, J.237; 15 
Bom. L, R. 867; 11 A, L, J, 885; 25 M, L, J. 512; 10 N, 
LR 


1, 40 J, A, 213 (P. O). 


+ 
¢ 
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Ammal v, Ramakrishna Aiyar(9) and Devi- 
chilat Iyengar v. Raghupath@ Venkatacha- 
riar (10). In the present casă I do not see 
why the alienation under Jik” I should not 
be binding at least to the extent of the 
father’s half share. In the subsequent parti- 
tida between the lst defendant and the 
plaintiff these lands have not been allotted 
to the plaintiff's share but were left out 
of the partition. I think the proper decree 
to be passed in this cåse is that the plaintiff 
should be given a decree for partition and 
recovery of half the land conveyed under 
Ex. I beyond the original 18 acres and odd 
with mesne profits from the date of plaint 
to be determined in execution. Plaintiff 
will be entitled to recover the 18 acres and 
odd after the death of the 2nd de‘endant. 
The decree will be modified accordingly; 

As each party succeeds only to the extent 
of a half; each party will bear its own costs 
throughout, 

V. N. V. 

Z. K. Decree modified. 

(9) 72 Ind Cas. 81; 44 M. L. J. 309; 17 L. W. 332; 


(1923) M. W. N. 202; 33 M, L. T. 263; A.I. R. 1923 
Mad. 467. 


(10) 88 Ind. Qas. 987; 49 M, L, J, 317; 22 L, W, 188: 
A.L R. 1926 Mad, 46, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT, 
ORIGINAL Civis Suir No. 541 op 1925, 
November 3, 1925. 
Present:—Mr. Tyabji, A. J. O. 

Tur MUNIOIPALITY or KARAOHI— 
PLAINTIFFS 
VET SUS 


Tus KARAOHI ELECTRIC SUPPLY 
CORPORATION LrDo.—DEFENDANTS. 

Bombay District Municipal Act (ITL of 1901), se. 122, 
156—Electricity Act (IX of 1910), 8. Lhk—Removal of 
aerial lines and poles set up for transmision of 
electricity — Municipality, power of—Costs whether 
must be borne by Muntcrpaliuy—Interpretation of 
Statutes—Competing provisions—General and special 
Acts® applicability of, 

Where thereare two competing provisions of the 
Legislature, andthe question is which must be taken 
to govern the case, it w the duty of the Court ¢o 
see the terms of which provision are more appropriate 
to the circumstances of the case in order to decide whe- 
thes the one provision or the other governs the rights 
ofthe parlies. [p. 227, col. 2.] 

Where the rights of the parties have bean expressly 
lata down man Act specifically appropriate to classes 
of transactions exactly similar to those which are the 
aubject of enquiry, it must be very clearly made oute 
that a General Act governs the oase which is appli- 
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cablenot to the particular class of transactions or 
peiaous befora the Uourt but to a body ot, persons 
anonygst wam the parties may be brought, and ıt 
must se very clearly shown tnat such œ ueneral Act 
is intend d tooverlide the special Act |p 4-8, col. 2.] 

Section 122 ot the Bombay District Municipal Act 
is intended to deal with unauthorised acts which are 
in the nature of trespass upon Alunicipal land, and 
it is intended that such tiespass shail in the first 
placs be punishable and, secondly, that apart from 
the punishment by way of a tune beimg incurred, the 
Municipality may itsel incur the expense of removal 
and recover that expensefrom the guilty party. The 
section is not intended to govern a case, where there is 
no obstruction or encroachment in the nature ofa 
trespass, [p. 227, col 2 | 

Section 156o0f the Bombay District Municipal Act 
is intended to cover works which the Municipality 
is empowered to have executed, so that Municipal 
regulations as regards buildings, drainage, sanitation 
and other matters of a similar nature may be given 
effect to. Under this section the Municipality is not 
entitled torequire an lilectrie Supply Company to re- 
move aerial lines and poles set up tor transmission of 
electricity. |p. 228, cols. 1 & 2.| 

Wherea Municipality desires the removal of such 
lines and poles as likely to interfere with the lawful 
exercise of any powers vested m the Municipality ib 
can do so under s. 14 (D of the Hlectiicity Act, bul 
the cost of such removal must be borne by the Muni- 
cipahty. |p 229, col 1.] 

Mr, Dipchand Chandumal, for the Plaint- 
iffs. 

Mr. Tolasing K. Advani, for the Defend- 
ants, 


JUDGMENT.—This fis a suit for a 
declaration that the plaintiffs are not 
bound to bear the costofremoving a cer- 
tain aerial line of the defendants with the 
poles struts ete., supporting the said line, 
which are referred to in the plaint; that 
the plaintiffs are entitled to ask the de- 
fendants to remove the said aerial line 
and poles etc., from their present position ; 
and for a mandatory injunction compellin 
the defendants to remove the said aeri 
line etc., from its present position. 

‘The facts are very simple. The defend- 
ants are a corporation who have obtained 
a license under the Indian Electricity 
Act (Act IX of 1910) and as licensees under 
the Act have put up the said aerial line 
etc., on aceriain street within the Muni- 
cipal District. of the Municipality of 
Karachi who are the plaintifis. The Muni- 
cipality has pow arranged with the North 
Western Railway Company that the latter 
should erect anover-bridge. For the pur- 
pose of building the bridge itis necessary 
that the said aerial line and peles should 
be shifted from their present position; and 
the sole question is who isto bear, whe- 
ther the plaintifs or the defendants—thg 
cost of shifting the aerial line and poles, 


” a” 
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The argument on behalf of the plaintiffs 
shortly stated, is that their rights are 
governed: py the Bombay District Muni- 
cipal Ast IHI of 1301, that by virtue of 
the sections of that Act to which I shall 
presently refer in detail, the Municipality 
is entitled to require the defendants to 
remove the said aerial line and poles; and 
that being required so to do, the defendants 
have to bear the cost of the removal, 

The argument proceeds shortly on the 
‘following lines: that under the District 
Municipal Act, s. 50, subs. (2) el (P), 
the street in question over which the aerial 
line and poles have been ‘fixed is the 
property of the Municipality: that under 
8. 92 all property belonging to the Muni- 
cipality has to be applied for the purpose 
of the Act; that under s. 5tit isthe duty 
of the Municipality to make reasonable 
‘provision for the removal of obstructions 
eto., and for constructing, altering and 
maintaining public streets: cls. (f) and (2) 
of s. 54; and that thus, the Municipality 
being the owners of the street, and being 
under a duty to use the streets for the 
purpose of the Act, and being empowered 
to make reasonable provision for the re- 
moval of obstructions, their requisition for 
the removal of such obstructions is within 
their powers and that under the other 
special provisions of the Act, to which 1 
shall presently refer, when the Municipal- 
ity exercises such powers for ordering the 
removal of obstructions, the cost of such re- 
moval falls upon the person who is s0 re- 
quisitioned, 

The special provisions to which I have 
been referred are alleged to becontained 
in ss. 122 and 156 of the said Act. Section 
122, or rather the relevant portion of it 
consists, first, of a provision that whoever 
in any place afterit has become a Muni- 
cipal District, shall have built or set upor 
shall build orset up any postor project- 
ing structure or thing or other encroach- 
ment or obstruction in any public street 
shall be punished with a fine; secondly, 
that the Municipality shall have power to 
remove any such obstruction or encroach- 
ment or any unauthorised obstruction or 
encroachment of the like nature in any 
open spacé not being private property; 
thirdly, that the expense of such removal 
shall be paid by the person who has caused 
the said obstructirn or encroachment. It 
is argued that the poles ete., which are the 


subject-matter cf tke present suit beceme 


vee 
unauthorised obstru®tion or encrouc.in. t 
under this segtion and that, therefore, t e 
expenses of fei removal must be paid y 
the defendanfs. 

I am unable to accept this argument {or 
the following reasons: Section 122 is co- 
viously intended to deal with unauthoris -d 
acts which arein the nature ofa trespsss 
upon Municipal land, and it is intend-d 
that euch trespass shall in the first plare 
be punishable and, secondly, that, apirt 
from the punishment by way of a fiue 
being incurred, the Municipality may t- 
self incur the expense of removal and ie- 
cover that expense from the guilty party. 

In my opinion, therefore, s. 122, is not 
intended to govern such acase as the pe- 
sent where there isno obstruction punis:- 
able witha fine or any obstruction or enm 
eroachment of the like nature. 

I have partially to anticipate what I 
intend saying with reference to s. l4 
of the Indian Electricity Actin this con- 
nection. Where there are two competiig 
provisions of the Legislature, and the qu: ;- 
tion is which must be taken to gove:n 
the case, it is the duty of the Oourt to 
see the terms of which provision are mc:e 
appropriate to the circumstances of t.e 
case in order to decide whether the one 
provision or the other governs the rights 
ot the parties. Therefore, if my construc- 
tion ofs. 122 is erroneous and puts too 
narrow & construction upon it, and assuia- 
ing that the circumstances of this case 
could have been brought under it, in the 
absence of any appropriate provision of 
the law, it would still not follow that tie 
result would be.different, if it were found 
that s. 14 of the Indian Electricity Act 
is in any case more appropriate to tae 
facts of the present case than s. 122 of te 
District Municipal Act, and on this latier 
point I have even less doubt than on tne 
inapplicability, of s. 122, 

I will now proceed to consider s. 150 of 
the Municipal Act. It is to the effect again 
omitting the portions not now relevant— 
that : NT kd 

“Whenever, under the provisions of tl.is 
Act, any work is required to be executed 
by the owner or occupier of any building 
or land, and, default is made in the execu- 
tion of such work, the Municipality, vel e- 
ther any penalty is or is not provided 
for such default, may cause such werk- to 
be executed; and the expenses thereby n- 

surred shall, unless otherwise expreesly pr 
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vided inthis Act, be faid to them by the 
person bywhom such work gught to have 
been executed....” | 

The argument for the plaintiffs is that 
the removal of the aerial line and poles in 
question is a work which the Municipality 
required io be executed by the defendauts 
who must be considered to be the owners 
or occupiers of the land, over which the 
poles are placed. Therefore, the plaintifs 
must make out first that the Legislature 
contemplated the removal’ of such aerial 
lines and poles as arein question in this 
suit, when s. 156 was enacted, and em- 
powered the Municipality to require their 
removal when it empowered the Municipal- 
ity to require the execution of such work 
as is referred to ins. 156. The nature of 
the works which the Municipality may 
require to be executed appears, it was 
argued from s. 54, to which I have already 
referred, and from s. JU which empowers 
the Municipality to lay out and make new 
public streets, the definition of ‘street’ in s. 
3 (12) ofthe Act being wide enough to cover 
an over- bridge. 

Taking first the words of the various 
sections referred to in connection with this 
head of the argument, I find an initial 
difficulty in accepting the view that if the 
Legislature had wished to refer ins. 156, 
to such removal, as is in question now, it 
could not have selected more appropriate 
words to express i's meaning than “the exe- 
cution of works,” Secondly, I find that 
none of the works’ contemplated in the 
District Municipal Act, are of a nature 
similar to such removal; the nearest that 
the learned Pleader for the plaintiff could 
take me was the provision under s. 90 (3) 
of the Act, vız., woik for the levelling, pav- 
ing, metalling, etc., of a street not being a 
public street, when it is necessary for 
public health, convenience or safety, (In- 
ecidentally I may point out that under s, $0 
the owner of the street (1 e., the plaintiffs 
themselves) would have to bear the ex- 
penses. I refer to this point merely to 
shovethe inapplicability of these provisions 
to the present facts.) Section 156 is really 
intended to cover the works which the 
Municipality isempowered to have executed, 
so that Municipal regulations, as regards 
buildings, drainage, sanitation and other 
matters of a similar nature msy be given 
effeat to. These matters are referred in the 
earlier sections of Ch. IX, The removal] 
ef aerial lines and poles set up for trans- 
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mission of electricity is work of a very 
different class and its removal is required 
for an object very dilferent from, sanitation 
or drainuge. 

L revert to the consideration which I 
mentioned last when I was dealing with 
s. 122, and again point out that the “occu] ler 
of land” is notso appropriate a desclp- | 
tion of the defendants in 1egard to their 
having been allowed to put up poles along- 
side a street, as the term licensee which 
is usedin s. 14 of the Indian Electricity 
Act, and that the execution of works though 
it may cover the removal of the aerial 
line and poles is notso definite as the words 
“alter the position of any electric supply 
lines and works of a licensee’ which ase | 
the words of s. 14, and, therefore, it seems 
to me that s. 156 must give way to- s, 14, 
Where the rights of the parties have been 
expressly laid downin an Act specifically’ 
appropriate to classes of transactions ex- 
actly similar to those which are the subject 
of enquiry, it must be very clearly made 
out that a general Act governs the case 
which is applicable not to the particular 
class of transactions or persons before the 
Court but to a body of persons amongst 
whom the parties may be brought, and it 
must be very clearly shown that such a 
general Act is intended to override the 
special Act. In the present case, however, 
the wording of the District Municipal 
Act is such that it cannot be made appli- 
cable to the case before me except by giving 
it a forced or at any rate a wide construc- 
tion. This is not necessary and indeed 
not permissible because there is another 
legislative provision perfectly apt to the 
situation. 

I have to a certain extent anticipated 
my construction of s. 14 of the Indian 
Electricity Act. I have not so far dealt with 
it directly because the case has been placed 
before me only by the plaintifis; and it 
was their case that the District Munici- 
pal Act applied and not the Indian 
Electricity Act (JK of 1910). But I must © 
now come on tos. 14 of the Electricity Aet 
which seems to me to govern the present 
case The Electricity Act expressly governs 
the rights of licensees and works consist- 
ing of laying down electric supply lines 
and altering and removing them”: section 
12 (1) (e) and (d) and sB. 14 of the Act 
specifically provide for the rights of the 
Jicensees (like the defendants) as against 
any person altering the position of “any 
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electric supply lines or works of a licensee." 
The latter part of sub-s (L) of s! 14 of the 
Ele-tricity Act is applicable. It isto the 
following effect:— 

“Any person may alter the position of any 
electric supply-lines or works of a licensee 
under or over any such place as aforesaid, 
if such electric supply-lines or works are 
likely to interfere with the lawful exercise 
of any powers vested in him" The case of 
the defendants is thatit was the Muni- 
cipality who desired to alter the position of 
the electric supply lines and poles in ques- 
tion and it is admitted thatif that is so 
the cost must be borne by the plaintiffs, 
But the plaintiffs’ argument is that this 
clause does not apply first for the reasons 
with which I have already dealt, viz, that 
the Municipal- Act applies,t and secondly, 
because in this case the Municipality does 
not desire toalter the position of the poles 
but to have them removed altogether. The 
case of the plaintiffs under the secondlv— 
mentioned head had to be stated in this 
untenable form that “alteration of the posi- 
tion of the poles does not includa the en- 
tire removal of the poles provided that 
no other course is possible”. I uge the ex- 
act words in which the plaintiffs’ Pleader 
had to formulate his cas3 a3 it was not easy 
for me to take the pint sariously. I am 
unable to meet this arzim3at in any way 
except by saying that as stated it amounts 
to saying that entire ra.noval is not re- 
moval, r 


My findings on the issues framed in the 
guitare, therefore, as folluwa:— 

Issue No, 1.—Has the Court no jurisdiction 
to try the suit ? 

Finding. — [Dhe Court has jarisdiztion, 

Issue No, 2,—Is the suit as framed incom- 
petent ? 

Funding —The suit is compatent. 

Issue No 3 —Have the plaintiffs any cause 
of action against the defendants ? i 

F'inding.—In the negative, 

Issue No 4 —Have the pliintiffs any right 
to have the defendants’ poles, ete removed 
or altered -except in the manner and on 
terms and conditions laid down in gs, 14, 
Indian Electricity Act, and ia any case are 
they entitled to də s9 without paying for 
the cost of such removal or alterations ? 


Finting —Section 14 of the Electricity 
Ast govarns the case and the plaintiffs 
must pay the cost of the removal or alter- 
ations, | 


Issus No. 5.—~Ace gha defendants’ poles, 
eto, a source of imminent danggr to life 
and karo ta] a alleged by platati.fs dnd 
if so hava th plaintiffa any right to ask 
for relief undérs. 3Ł of the Indian leca 
tricity Act, and has the Gourt jurisdiction 
to grant it? 

Finding —This qvestion was not arzudd 
bafora maan tie aiswar to itis unnsces- 
gary. 

lees No 6.—Ara the platatiffs entitled 
to any of the reljefs sodght by them. 

Pun ling —[a the negative. 

Ts3sue No. 7. ~Gaueral, 

Finding —The plaintiffs’ suit is, therefore, 
dismissed with costs. 


Z.K, Suit dismissed, 


BOMBAY HIGH COURT. 
ORIGINAL Otvie durtspior.on APPRAL No, 49 
or 1924. 

December 12, 1924. 

Present: —Sir Norman Macleod, Kr., 
Ohief Justice. and Mr Justice Ornmp, 
GULBAJLAJISIGI & Oo.—PuLalntirrs 
— APPBLLANTS 
VETSUS 
RUSTOMJI KHARSEDJIBANATVALUA 

—~ D) ARB NDAN t— RESPONDENT. 

Succession Act (X of 1895), 83.69, 75, 111—Will, 
construction of— Principles apolwable— Bequest follow- 
ed by restrictive cluuse—Hatate taken. an 

Ths first thing to bo done in construing a Will is to 
read tha Will as a whole and to endeavour to gather 
its meaning when so read fp 232, col 2 

The Oourt must giva to each expression used by 
ths testator ite plain meaning except where there 1s 
authority for giving a legal interpretation to a par- 
tisular form of words As far as possible effect must 
ba given to the intentions of tue testator as shown 
by the tarmsof the Will taken as a whola andif 
ditfarant clauses appear to be contradictory an attempt 
must bs made to reconcile them. [p 231, col. 1] 

Tue rule laid down ing 75 of the Succession Act 
that where two clauses or gifts in a Will are irreccn- 
ailable s2 that they, cannot possibly stand together, 
the last shall prevail, a only be applied in the 

t resort 2935, col. | ; 
W a n Will where the Succession Act is 
clar upon a point it i cae cameo to 1efer to 

ided cases 233, ca 
ia bequest on for his life and after his death to 
A% eldest son, A having no son at the time of the 
testator's death, is valid if the later bequest comprises 
the whole of the remaining interest of the testator in 
tha thing bequeathed [p 231, col 1 | | 

A Parsee testator after desciibing certain property 
in his Will proceeded to state as follows :—“Thiss 

iven as a gift to my sun Rustomji, After my 
deoeasé the income of the ground isto be collected 
4 . 
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and credited tothe name of Rustomji in the books 
of the shop, for Rustomji*is now 17 years old and 
when he shall arrive at the age of 21 years the said 
ground isto be made over to hi and the income 
together with interest thereon is tă be paid over to 
him. And afterwards should my ibn Kustomji die 
and should he then leavea son, such his son shall 
afterwards bs the owner thereof, should he, however, 
leave daughters, an estimate isto be formed of tha 
value of the said estate at that time and ont of the 
same four annas in the rupee are to be paid to hia 
daughters. And should he have no children two 
annas inthe rupee is to be paid to his widow and as 
to the whole residue which should then remain my 
son Edulji and his htirs are to become owners 
thereof”: 5 é 

Held, that the meaning of the above clause in the 
Will in substance was that after the death of Rustom}i 
if he should leave a son, his son should be the owner of 
the property and that, therefore, Rustomyji took only a 
life-interest in the property bequeathed to him. [p. 
232, col. 1] 

Mr. Bahadurji, for the Appellants. 

Mr. Kanga Advocate General (with him 


Mr. B. J. Desai), for the Respondent. 


JUDGMENT. 

Macleod, C. J.— Kharsedji Jamasji 
Banatwalladied onJuly 10, 1870, leaving a 
Will dated May 5, 1870, Probate of which was 
granted to his son Edulji on June 14, 1871. 
Under cl. 8 of the Will, certain property 
was givento Rustomjji, the second son of 
the testator. Bycl. 10 of the Will, certain 
limitations were sought to be imposed on 
Rustomji's interests in the property. In 
1903 he mortgaged the property to the 
plaintifs in this suit and granted two 
further charges dated December 9, 1909, and 
July 10, 1911. In 1917 Rustomji took out 
an originating summons to determine the 
true construction of the Will with regard 
tothe interest he acquired thereunder in 
this property. The present plaintitls were 
not parties to those proceedings which were 
evidently of a friendly nature between 
Rustomji and other members of his family. 

By the order of the Court of July 30, 1917, 
it was-declared that Rustomji only took a 
life-interest in the property. Jt was not 
until 1921 that the plaintiffs bscame 
aware of that order, which could not possib- 
ly operate as res judicata against them. 
Comsequently they filed this suit asking 
for a declaration that Rustomji was absolute- 
ly entitled to the suit property. 


The lower Court has given the plaintiffs 
a declaration that Rustomji only was given 
a fife interest in the property and dismiss- 
ed the suit against the other defendants. 
Defendants Nos.2to 5 were the sons, the 
6th and 7th defendants were the daughters 
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and the 8th defendant was the wife of the 
lst defendant. 

The plaintiffs have appealed, and the only 
questioa which has been argued before us 
was whether, on a proper construction of 
cls.8 and 10 of the Will,the lst defendant 
took a life-estate or an absolute estate. 

Clause §.—As to my second son Chi, 
Roostomji. There was sold to Parsi Khar- 
sedji, Jamasji Workiugboxwalla one hun- 
dred and ninety Burgas of vacant ground 
situated near the Grant Road, upon a lease 
for ninety-nine years. Therefrom Burgas 
forty and half were re-purchased. Deduct- 
ing them (from the said 190 Burgas) there 
remain Burgas 1494 one hundred and forty- 
nine and a half which at the rate of Rs. 6} 
six anda quarter per durga per annum, 
(yields an income of) Rs. 9346 Nine 
hundred and thirty-four and annas six 
per annum, This is given as a gift to 
Chi. Roostomji After my decease the in- 
come of the ground that isthe rent is ta 
be collected from those persons who are 
possessed thereof and credited to the name 
of the Chi. Roostomji in (the books of) the 
shop. For Uhi. Roostom]i is now seventeen 
years old when, therefore, he shall arrive 
at the age of 21 twenty-one years, the said 
ground isto be made over to nim, and as 
to the moneys which may have been 
colleetedand credited, the principal together 
with interest thereon at the rate of 5 five per 
cent. is to be paid over to Chi. Roostomji. 
It is to be paid over by Chi, Edulji. 

Clause. 10 —-The property which is in the 
above eighth cliuse directed to be given 
to Chi. Roostomji is to ba given (to 
him) in accordance therewith. And after- 
wards should my son Chi. Roostom/ji die 
which God forbid and should he then 
leave a son, such his son shall afterwards 
be the owner thereof. should he, however 
leave daughters, an estimate is to be formed 
of the value of the said estate at that 
time and out of the same four-annas in the 
rupes are to be paid to his daughters, And 
should he have nochildren, two- anas in 
the rupea is to be paid to his widow. And 
a3 to the whole residue which should then 
remain Chi. Mduljiand his heirs are to'be- 
come the owrers thereof. 

It was first contended that cl 10 was 
repugnant and void as being contrary to 
the terms of cl. 8 whereby the property 
was gifted to the lst Cefendant. 

The second contentioa was thats. 111 of 
the Indian Succession Actapplied so that 
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the gifts over bequeathed by cl. 10 could 
only take effect if the Ist defendant had 
died in the lifetime of the testator. 

The learned Judge has referred to the 
principles’ which should guide the Court in 
eoastruing a Will. Those principles have 
baen laid downio ionumerible cases, but 
they are not always easy to follow. The 
Court must give to each expression ugad 
by a testator its plain m2aningexe3pt where 
there is authority for giving a particular 
legal interpretation to a pirticular form 
of words, As far as possible effect must 
ba given to tha intentions of the tesia- 
tor ag shown by the-terms of the Will 
taken a3 a whole anl if different clauses 
appear contradictory attempt must be made 
to reconcile them If two clauses are 
irreconcileable under s.75 of the Indian 
Succession Act the later clause prevails, 
Bat when the Court having followed those 
principles has come to a certain conclusion, 
if waagree with the judgmant of Joyce 
J., in In re Sanford, Sanford v Sinford (1) 
we ought to examine the authorities to ses 
whether any one of them prevents us from 
adopting that conclusion as final. That 
may bs psrmissible and even desirable 
waen @onstruing an Haiglish Will drawn 
by English lawyers in what is recognised 
as ordinary legal phraseology, but when 
we have to construs a vernacular Will lke 
the ons before us the safest course, in my 
opinion, is to adhere to principles and avoid 
. if possible any examination of devidel 
ca3e3 or ia aay event the [iglish cases. 
In India the Indian Succession Act has 
attempted to codify the lawas faras it cau 
be ascertained from those case3 but general- 
ly speaking the illustrations to the s2ctious 
of the [udian Succession At being taken 
from Euglish decisions are of little use in 
construing a vernacular Will. For instance 
when we come to discuss the question whe- 
theran absolute gift can be cut down by 
later provisions ina Will if wa attempt to 
derive any clear principle on which the 
Court should act from the-Knglish cases 
we finda large number of cases which it 
is difficult to adjust with each other. It 
has been laid down that if thereis in a Will 
anabsolute gift it is not 4o be cut down 
except by clear limitations in the rest of 
the Will. That sounds plain enough, but 
after considering the various cases on that 
question there is very great difficuity in 


mo (1901) 1 Ch, 939; 70 L, J. Ch, 591; &4 L, T, 


+ 


291 


obtaining a uide as to what are and whĉ® 
are not clear Imitabtions, Howevarg, X? O 
the Lodian 


property is ayueathed to any person, he 
ig entitle i t@ths whole interest of the testa 
tor therein, unless it appears from the Wil 

that only a restricted interest was intended 
for him," The Act also deals with irrecon- 
cileable clauses, but there is no mention of 
the word ‘repugnant’ Jf repugnaney is 
different from irreconcileability what is to 
happar woen a liter, clause is repugnint 
to an earlise clause? There are au- 
thorities which appear to show that re. 
pugnancy in a later clau3o renderg tliat 
c] usa null and void, 

Ib cannot ba denied, however, that, as 
pdinted out by the learned Judge, decisions 
of the Privy Oouncil, in spiteof their Lord- 
ships’ warning not to apply decisions on 
Higlish Wills tothe Wills of Indians, or even 
decisions on other Wills whether English or 
Indian [see Norendra Nath Sarcar v, Kamal- 
basini Dasi (2)] do sometimes depend on the 
application of some English rule of const: uc- 
tion which has been laid in English cases : 
see Katkhushru Bezonji Nanabhoy Copadia 
v. Shirmibai Bezonji Capadia (3) and Bui 
Shirinbat v. Ratanbai (4), 

Dealing with the Will in suit, the learned 
Julgs coartinues “Ths dafendants No; 3 
fo 8 hive an alternative construction tu 
that pi forward by the plaintiffs, aad itis 
this, thit 1f one cuts down the interest of 

toosto nji to a life interest, then’ cl 10 ig 
perfesity iatellizible, and thes whole Will 
becomes quite simple, What theo, 8) far 
as this Will i3 concerned, are the ieasons fer 
aad ugaiast adopting that construction ?" 
and he concludes ‘Looking then at this 
Will I see no difficulty in confining the’ 
interests of Roostomji toa life interest. In 
that case thsre is no repugnaney un ler 
cl. 10. It ia merely an ordinary case of a 
gift for life to a testator’s son with 
remiliuder to the testator’s grand children ” 
But the defendant's argument begs the whole 
question. They’ premise that cl. 8 gives 
Roostomji a life interest and, therefore, 
cl. 10 deals with the remainder, withuyt any 
repugnancy. But the learned Judge con- 

(2) 230 583 at p. 572; 23I A.18, 6 Sar PC J, 
667;6M L J 71, 12 Ind. Dec. (x.8) 374 (P C>. 

(3) 51 Ind Cas. 181, 43 B. 88; 21 Bom. L RK. igo, V4 
O. W.N. 419, 9L. W 485 (P C). 

(4) 60 Ind Cas. 292, 45 B.71l; 23 Bom L. R 615. 
40 M. L. J. 277; (1921) M. W. N. 165, 19A L J oye" 
330. L J. 271; 29 M. I. T. 236; 25 C. W. N 8g), 14 
L. W, 183; 48 I. A. 69 (P. ©). 
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Cludes that ¢l.8 gives an absolute estate, 
and the fact that expre&s words signifying 
&bsolute oWnership are absenta is, he re- 
marks, “a slight circumstance if be observ- 
ed on.” The words in cl.8 bro "This is 
given asa gift to Roostomji.” We carnot 
therefore, get over the difficulty in this 
summary fashion. Clause 10 is repugnant, 
to cl. 8. It deals with the remainder to 
the property, which has already been wholly 
disposed of, 

Mr. Desai has argued thats, 111 of the 
Indian Succession Act is applicable. That 
section says: 

“Where a legacy is given if a specified 
uncertain event shall happen, and no time 
is mentioned in the Will forthe occurrence 
of that event, the legacy cannot take effect, 
unless such event happens before the 
period when the fund bequeathed is pay- 
able or distributable.” 

Illustration (a) is as follows :— 

“A legacy is bequeathed to A, and in case 
of his death, to B, If A survives the testator, 
the legacy to B does not take effect.” 

k In other words by a statutory construc- 
tion to be placed on such a gift to B it 
is construed as if the testator had said: 
“Tf A dies before me B shall take but 
if A survives me he will take absolutely.” 

The legical deduction must be that if 
the testator had only said, “I give to A 
but if A dies after me B shall take” the 
bequest to, Bis null and void. It makes 
little difference whether it is null and 
void according to the doctrine of repug- 
nancy, or owing to the statutory con- 
struction to be placed on the bequest which 
gives effect to that doctrine. I do not 

. think myself that s. 11i hasany bearing on 
the construction of this Will. I think that 
the difficulty which it has been suggested 
exists is purely artificial, and is due to 
els. 8,9 and 10 of the Will having been 
treated as three separate clauses whereas 
they are really one. That perhaps was 
what was meant by the defendants’ argu- 
ment in the lower Court, though it certain- 
ly was not so expressed. Otherwise the 
discussion and thejudgment would have 
been shortened considerably, ifit had not 
been taken for granted that cl. 8 by itself 
gave an absolute estate 
cognised that the gift to Roostomji was 
really in the middle of a clause, nothing 
further could have been said. 

We agree, therefore, with the learned 
Judge that Roostomji took a life interest in 
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the property referred to in cl. 8and dismiss 
the appeal with costs. 

Crump, Jd.—On May 5, 1870. Khar- 
sedji Jamasji Banatvalla made a Will. He 
died on July 10, 1870. The testator at the 
date of the Will and at the date of his 
death had two sons, Edulji and Roostomji 
and four daughters By para 8 ofthe Will 
certain property was given to his son 
Roostomji. In 1908, 1909 and 1911 Roostomji 
alone executed certain mortgages and 
chargesin favour of the plaintiffs. Roostomji 
is the lst defendant. Dafendants Nos 2 
to 5 are his sons. Defendants Nos. 6 and 
7are his daughters. Dafendant No. 8 is 
his wife. The plaintiffs allege that on 
e true construction of the Will, defendant 
No. 1 took an absolute interast in the 
property in suit. The defendants contend 
that on a true construction of the Will 
an No, 1 is entitled to a life interest 
only. 

Paragraph 1 of the Will appoints Edulji 
executor and di’ec’3 him to distribute the 
estate after the expiration of thirteen months 
from the decease of the testator. Paras. 2 
to 7set out certain bsquests of other pro- 
perty to Edulji. Paragraph 8 recites that the 
property in suit is given to Roostomji. Para- 
graph 9 directs that the marriaga expenses 
of Roostomji, who was seventeen vears old 
andunmarried at the dateof the Will, are to 
be defrayed by Edulji out of the property 
given to him. Paragraph 10 contains direc- 
tions as to the disposition of the property 
given to Roo3tomji by cl. 8 after Roostom- 
ji's death. Paragraphs 11 to 15 are not 
material for the purposes of the question 
to be determined. 


The question arises thus. Paragraph 8 of 
the Will would appear to give an absolute 
interest to Roostomji. Paragraph 10 provides 
for an absolnte interest to the grand- 
children after Roostomji'a death. What then 
is the true construction? The learned Trial 
Judge has held that para. 8 standing alone 
would give an absolute interest to Roostomji 
but thatthe effect of the Will read as a 
whole was to confine the interest of Roostom- 
jito a life interest. 


The first thing to be done in construing @ 
Will is to read the Will asa whole and to 
endeavour to gather its meaning when so 
read Section 69 of the Indian Succession 
Act is as follows: — , 

“The meaning ofany clauseina Wil is 
to he collected from the entire instrument, 
6 
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and all its parts areto be construed with 
reference to each other.” 

As remarked by their Lordships of the 
Privy Oouncilin Shookmoy Chandra Das v. 
Monoharri Dassi (5) the duty of the Court 
“is to find the intention | of the testator | 
looking at the whole of the provisions of 
the Will.” For the purposes of the present 
question it is, therefore, necessary to reat 
togather paras. 8 and 10 of the Will, and to 
endeavour to discover the intention of the 
testator. Those paras are set out in the 
judgment underappeal and need not be 
repeated here. The material words in para. 
8 are: “This is given asa gift to Roostomji.” 
If those words stood alone their meaning 
would be free -from doubt. Section 82 
a the Indian Succession Act runs as fol- 

ows :— 

“Where property is bequeathed to any 
person, heis entitled to the whole interest 
of the testator therein, unless it appears 
from the Will that only a restricted interest 
was intended for him.” 

There is no question here as to the ap- 
plicability of the Indian Succession Act, and 
the Court is bound to adopt this rule which 
is part of the Chapter of that Act as tothe 
constructions of Wills. Upon this point, and 
indeed as to other questions of the construc- 
tion of Wills, I would cite the remarks of 
their Lordships of the Privy Oouncil in 
a Nath Sarcar v. Kamalbasini Dasi 
2) 

“Ty search and sift the heaps of cases 
on Wills which cumber our English Law 
Reports inorder to understand and inter- 
pret Wills to people speaking a different 
tongue, trained in different habits ofthought, 
and brought up under different conditions 
of life, seam3 almost absurd..............0665 The 
Indian Lagislature may well have thought it 
DSLter........... aaa. to exclude all controversy 
by positive enactment. At any rate in 
regard to contingent or executory bequests, 
the Indian Succession Act, 1865, has laid 
down a hard and fast rule.............. without 
speculating on theintention of the testator.” 

Their Lordships were there dealing speci- 
fically with s. 111 to which teferance must 
bs made shortly. But it is clear from those 
remarks that where the Indiah Succession 
Act is clear upon a pointit is inappropriate 
torefer todecided cases. The question, there- 
fore, is whether on the words of that 
section “ it appears from this Will that n 


(5) 11 O. 084 at p. 692; 12 L A. 103; 4 Bar P 
639, 9 Ind. Jur, 234; 5 Ind. Dee, (N, 8.) 1214 (P, 0) 
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a restricted interest was intended for him 
(Roostomji)" Toatquastion nust be answar- 
ed by realing paras, 3 ail L) tozasner. 
The first sentqace of para lu raters to the 
directions in para. 8, and r4-affir ns thosa 
directions. The testator halia mind that 
point of time when those directions had 
been carried into effect, that is to say, that 
R oo3tomji had attained the age of twenty-one 
years, and had been put in possession of 
the property. The Wil] then nroceeds “and 
afterwards should my son Roostomji die 
which God forbid and should he then leave 
a son such his son shall afterwards be the 
owner thereof.” [agree with the learned Triel 
Judge that the words “should my son 
Roostomji die which God forbid” are ny 
more than an euphemism and that the plaian 
meaning is “on the death of my son Roos- 
tomji.” The mganing is in sud3tanca “after 
the death of Roostomji if he leave a son hig 
son shall be the owner of the property.” 

Paragraph 8 is, therefore, not consistent 
with para. 10. “ Where twoclitses or gifts 
in a Will are irreconcileable, so that they 
cannot possibly stand togsther, the last 
shall prevail’ (Indian Succession Asr, y, 
75). Can the two gifts be rezoncile 1? Yes, 
if reading the two clauses togatherit ap- 
pears that, “a restricted interest was intend- 
ed for Roostomji.” The rule ins 7. should 
only be applied in the last resort. And in 
my opinion the decision of the learned Trial 
Judge is correct and that it must be tiker 
that the testator intended a life interest for 
Roostomji. Ifthe rule in s.7. were applied 
the result would ba that on the birth of a 
sən no interest would be left to Roostom}i, a 
conclusion which should not be accepted 
unless it iginevitdble. [tis not indeed tho 
case of either party. 

Bat itis said that the case falls within s. 
lllof the Act. The construction sought tu 
be put on the Willis that the words used 
in cl. 10 mean “if Roostomji should die be- 
fore the death of the testator.” It is argued 
that thereis a specified uncertain event, viz, 
the death of Roostomji before the death of 
the testator, and that as that evant did yot 
happen cl. 10 is inopsrative. That is not, 
in my opinion, an admissible construction 
ofthe words of the Will It is not, in my 
opinion, possible to hold that the testator 
had in mind the possibility of the death. 
Roostomji before hisown death, nor do 4 
precisely apprehend how s. 111 can be ap- 
plied to the circumstances of thiscase, The 
gift to the sons of Roostom]i was not a gifs 
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to persons in esse, but 4 gift to persons notin 
existence at the date of the Will. A bequest 
to A for his life and after a death to A's 
eldaat ann A havingeno son athe time of the 
tastator’s death is valid if the later bequest 
comprises the whole of the remaining in- 
terest of tha testatorin the thing bequeath- 
ei. That annears to be the true construc- 
tion of the Will and s, 1Ll of the Act has 
no operation, 

Zz. K, J . 


Appeal dismissed, 


OUDH CHIEF COURT. 
MISCELLANEOUS APPLICATION No. 448 
oF 1923. 
January 16, 1926. 
Present:—Mr. Justice Hasan and 
Mr. Justice Ashworth. 
Tae NATIONAL BANK of UPPER INDIA 
Limtrgo, LUCKNOW (IN LIQUIDATION) 
TAROUGH ITs LIguipaATORS—APPLIGANTS 
-© versus 
Pandit DINANATH SAPRU AND oragzs— 
OPPOSITE Paxty, 

Comnanies Act (VII of 1918), a 235—~General Board 
of Bank dslegating its powers of sanctttoning loans to 
Comnittes of Directora—Commuttee sanctioning loan 
to min of no means—Personal liability of Directors 
of General Board—Misfeasance—Wilful neglect or 
default, meaning of—Breack of trust. 


If there is no reason for doubting their fidelity, - 


the Directors of a Comnany cannot be held personally 
liabls on the ground that they have trusted the re~- 
gularly authorized ofiters of tha Company and have 
failed to detect ani been mialad by misrepresentation 
or concealment by such offiezrs. [p 233, col. 2 | 

Whar3, thsarefore, ths General Board of a Bank 
dalagates under the Articles of Association of the 
Bank, its powsra of sanctioning loans to a Committes 
of s3lscted Directors and the Oommittee sanctions a 
loan to aman of no meang, the Directors of ths Bank 
cannot bs held guilty of misfeasance and made per- 
sonally liable, [abid | 

Prefontaine vy Grenier, (1907; A. O IOL; 76 L J.P. 
O4,95L T. 623:13 Manson 401;23T.L. R 27 and 
Dovey v Cory, (1901) A C.477; 70 L J Oh. 753; 85 L. 
T. 257,50 W R 83, 8 Manson 316, followed. 

Whers the Articles of Association of a Company 
afford immunity toa Director for a loss to the Com- 
pany unisss the sine happens through his own “wilful 
act or dofanlt,” there can be no case of a misfeasance, 
unless it bs misfeasancs in the nature of a breach of 
træt rasniting in a loss to ths Company, and obviously 
there can be un ca39 of a breach of trust against the 
Dirertor unrlsas it is proved that he knew that he 
was oom nitting and intended tocommit a breach of 
his duty, or was racklessly careless in the sense of 
not caring whether his act or omission was or was 
ngt a breach ofhis duty. [p 236, col 1] 

In re Civ Equitable Fire Insurance Company 
Limited, (1923) Ch. D 407; 94 L.J. Ch. 445 and 
Cavendish Rentinck v Fenn, (1887)12 A. O 653, 57 
L. J. Ch 552; 57 L. T. 773; 36 WR. 641, relied on. 


Application under s, 235 of the Indian 
Companies Act, 


' NATIONAL BANE OF CPPER INDIA D, DINANATH SABRU. 


[DE I, 0. 1028) 


Messrs. John Jackson and Aditya Prasad, 
for the Applicant. 

Messrs. Niamatullah and H. K. Ghosh, for 
Opposite Party No 2. 6 : 

Messrs. Mohammad Ayub and Shea 
Shanker Nath, for Opposite Party No. 3. 


JUDGMENT. 

Hasan, J.<—These proceedings origi- . 
nated ina summons issued under s. 235 of 
the Indian Companies Act (VII of 1913). 

The National Bank of Upper India 
Limited with head-quarters at Lucknow was 
incorporated asa Uompany early in the 
year: 1919. In Miy 1923 the Bank was put 
under voluntary liquidation by a resolution 
of the creditors and the applicants, who 
have taken out the summons, were appoint- 
ed liquidators. 

[t appears that on the Sth of November 
1920 the Bank advanced a sum of Rs. 8,000 
to ona Amar Nath Tandon. In considera- 
tion of this loan Amar Nath Tandon gave & 
hand note ofthe same date and a receipt 
in proof thereof to the Bank. Amar Nath 
Tandon has not re-paid the loan and it is 
not disputed that the Bink has suffered 
loss in respect of the sana. The grivamen 
of the charge against the respondents, who 
were Directors of the Bank on the date of 
the loan, is that they wer- guilty of mis- 
feasance in sanctioning this loan. It is 
said that Amar Nithy Tan iona was a man of 
no means, that he wase brother of one of 
the Directors calle Bishambhar Nath and 
that the Direstor3 were gully of breach of 
the regulations of the Bink in sanctioning 
the loan in qusstioa. Tre razgilitions on 
which reliance is placed are as follows: 
Oa the 23th of April 130) the following 
re3>lution was passed ata meeting of the 
Board of Directors “A3a ganeral rule no 
advances are to be made on the security of 
single pro nòtes" At a similir meating 
held on the 17th of June 1919 another reso- 
lution wag passed as under:— 

“When any annlication is put in for a 
loan by any Durector, or any member of 
the joint familv with any Director, no loan 
should be given unless that Director of the 
joint family hasany xət deposit ia this 
Bank or the Board of D.restora c)usi ler it 
desirable to make any advince to such ap- 
plicant as a pronar case under the circum: 
stances.” (Ex. 7) 

Mr. A. P. Sen, the chief respondent tothese 
proceedings, has given evidence in the 
case, He was appointed a Director in June 
1919, Heo says that he was not aware of the 


» 
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re3olutions quoted above nor was he aware 
ofthe fact that Amar Nath Tandon was the 
brother of Bishambhar Nath Tandon. I 
unhesitatingly accept tha truth of Mr. 
Sen's stament. Ib was arguad, ho.vaver, 
that it was Mr. Sa3a's duty to have made 
himsalf acquiinotel with the rasvlutioas of 
the Bank. AS against this argumant, the 
learned Advocate on behalf of Mr. San and 
other respondents reliss upon Art. 9J of 
the Articles of As3osiation, That Article is 
ag follows: — 

“The general Board may, from time to 
fima, delegate any of thair powars, other 
thio thair power of making calls, to Coa- 
mittees consisting of two or more Direstora, 
and at such ramuneration as they may think 
fit, and may re call or revoke any such dele- 
gition orappointmant. Any Committee so 
tormed shall, inthe exercise of the powers 
delegated to them, conform to all such 
regulations as may b2 preseribad by the 
Directors, and all acts done by any such 
Oommittee in conformity with such regula- 
tions and in fulflmeat of ths purposes of 
their appointmants, bat not otherwise shall 
have the like force and effect as if done by 
the Board themselves.” 

Is isc»mmoa ground that the Board had 
delegated its powers of sanctioning loans to 
a Oommittee coasisting of three Directora, 
Maulvi Nizanuddin Hasan, Ramaath Sapru 
and Bishambhar Nath Tandon. The dels- 
gation was made under a res3dlatioa of the 
Board dated the 8th of August 1999 (Ex. 6). 
Under that resolution the Board reserved to 
itsalf ths powar of confien tisa of the ats 
of the Committee. It is agreed that the 
loan in question was sanctionsd by the 
Co nmittee and that it wis also sub3sq‘ianot- 
ly confirmed by the Board of Directors, 
Maulvi Nizamuddin Hasan and Rimoath 
Sapru are dead. Bishambhar Nath Tandon 
is in Jail undera conviction fur breach of 
tru3t in respect of the funds of the Imperial 
Bank of Indiaat Lucknow. The procead- 
ing3of the Committea merely disclose the 
making of the Jan in quas3tion. Iam, 
therefore, left without any evidence as to 
the grounds on which the Sommittee were 
sitisied in the matter of the propriety of 
ths advance and the acceptaacs of asingle 
hand-note astha s3curity forthe loan. It 
will be seen that tha resolutions of the 23th 
of April 1909 and the 17th of June 1919 
quoted above invest tha Board with discre- 
tion of allowing excsptions to the general 
rule. Even, therefore, if it be assumed that 
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the Directors were „tally aware of the cir: 
c1nstances in which the Uommjttee mads 


tas loan in questiva they would be justified 
in co fhm lt on the supposition that the 
Oomnittee had properly exercised its diş- 


Grabinn Thə Directors trusted the Commit- 
te2 in the exercise of their powers regularly 
delegated tothem under Art. 99 of the Arti- 
clo3 of Association. It must ba taken that 
the public were also aware of the terms of 
Art. 93 and they cannot complain if effect 
was given totho3e t&rms Inthe case of 
CEL v.Grenier ‘1) Sir Arthur Wilson 
in delivering the judgment ofthe Judicial 
Oommittes in an appeal from the Conrt of 
King’s Bench forthe Province of Quebec 
mide ths following observations:— 

“Ia this country questions as to the 
nacureand extent of the duty and responsi- 
bility of Directors and others,in respect of 
the conduct of the affairs of Comp inies, have 
been frequently under consideration. At- 
tempts have repeatedly been ma le to render 
them personally liable,on the ground that 
they have trusted theragularly authorized 
officers of the Company, that they have 
failed to datect, and been misled by mts- 
rapregantation or concaalment by such 
officers, when there was no reason for doubt- 
ing their fidelity. But such attempts have 
not been successful. It issuffivient to refer 
to the case of Dovey v. Cory (2) in which the 
subjes; was fully considered by the Honse 
of Lords: i 

“[heir Lordships think that in the absence 
of any legislation in foree in Q iebec ineon- 
sisteat with the lawas actel upon iu Eng- 
land, and in tha absence of any evidence of 
custom and courae of business to the con- 
trary, the Oourbof King’s Banch was right 
in acsepting the Nuglish rulings, because, 
they were based nor uponany circaumst- 
ancas ofa local chara3ter, but upon the 
broadest considerations of ths nature of 
position and the exigencies of business.” 

Ta my judgmeat these observations are 
apposite to the case before ma. 

Yet there is another ground on which the 
aoplication must fail Uador Art. 86 of the 
Articles of Association “ no Director or 
other offiesr of the Oompany shall be liable 
for the acts, receipts, neglects or defaults of 
any Director or officer or for any other ls 
unlas3 ths sama hippsa throug’ his qra 


(1) (1907) A O. 101; 76 L. J.P. O. 4, 95 L T. 623,13 
M mson 401, 23 T. L. R. 27. ‘ 
(2) (1901) A O 477,70 L, J, Oh. 753; 85 L. T. 257; 50 
W. R. 65; 8 Manson 346, 
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wilful act or default.” Wn the recent case 
of In re City E suitable Fire Ingurance Com- 
pany, Limited (3) Romar, Ji stated the 
meaning of “wilful neglect or Wefault” oc- 
curring ın & similar Article in that case ag 
follows: — 

sAn act, oran omission to do an act, is 
wilful where the person who acts, or omits 
to act, knows that he is doing and intends 
to do what he is doing, but if that act or 
omission amounts tos breach of that per- 
son's duty, and, therefore, të negligence, he 
i3 not guilty of wilful neglect or default 
._ ualess he knows that he is committing and 
intends to commit, a breach of his duty, or 
is recklessly careless in the sense of not 
caring whether his act or omission isor is 
nota breach of his duty.” This statement 
wa3approvedof by Warrington, and Sargant, 
L JJ., inthe Court of Appeal. In the case 
before ms there is no evidence of any act 
or an omission todoan act which can be 
chi ‘acterised as “wilful act or default” 
within the meaning of Art. 86 referred to 
above. 

On behalf of the applicants Mr. Jackson 
argued thatthe provisions of Art. 86 were 
inconsistent with ths provisions of s. 35 of 
theIndian Companies Act, 1913, and should, 
therefore, be disregarded. He contended 
that under the section the Directors were 
liable if they were guilty of “misfeasance” 
andit was immaterial whether they were 
guilty of ‘‘wilful neglect or default” or not. 
Iam unable to accept thia argumeaot. To 
my mind the two provisions are not incon- 
sistent with each other. As observed by 
Romer, J., in the case mentioned above, tha 
immunity afforded by Art..86 was one of 
the terms upon which the Directors held 
office in the Company and availed them as 
mush on a misfeasance summons by the 
Official Receiver as it would have done in 
an action by. the Company against them 
for negligence. Romer, J, was dealing 
with a misfeasance summons under s 215 
of the English Act. & Edw. 7, Ch. 69, 19u8. 
The provisions of that section are substan- 
tialty the same as of s. 235 of the Indian 
Companies Act, 1'13 Inthe case of Caven- 
dish Bentinck v Fenn (4) Lord Macnaghten 
said that misfeasance under s. 215 must be 
misfeasance in the nature of a breach of 
tritt resulting in a loss to the.Oompany. 
Obviously there can be no case of a breach 


(3) (1923) Ch D 407,94 L. J. Ch. 445. 
(4) (1887) 12 A, 0, 052, 57 L. J, Ch, 552, 57 L, T. 773; 
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of trust against the Direstora unless it is 
proved that they were guilty of “wilful 
neglect or default” within the meaning of 
tho3e terms as given above. '. 

[ would, therefore, dismiss this applica- 
tion. I would make no order as to costs 
for the reason that the applicalion was 
made by the liquidators in good faith for 
the purpose of obtaining a decision of the 
Court 

Ashworth, J.—I concur. 

G. H. Application dismissed, 

N.H 





LAHORE HIGH COURT. 
First Orvit APPRAL No, 1836 or 1921. 
April 22, 1926 i 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Addison. 

SHER BAHADUR son or AHMAD YAR 

FOR HIMSBLF AND LEGAL R8BPREIBNTATIVE 

of AHMAD YAR DEGBASED—DERRFENDANT 

—APPRLLANT i 
f VETSUS 
ABEZAR AND oTaHa«8—PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0O. KANTI, 
m 8,4, 9, 11—Limuation Act (IX of 1903), 8. 5—- 
informal letter tniimating death of party and fact 
of his legal representatives being on file, whether may 
be treated as application—Death of party ling at dis- 
tance—Ignorance of death—Application for represen- 
tative beyond tume—Party in default diligent—Ha- 
tension of time for setting aside abatement—Punjab 
Lani Revenue Act (AWIT of [887), 8 44-—~-Presumption 
regarding new entries—~Rebuttal by old ones 

An informal letter addressed tothe Court within 
time intimaling the death of a party and the fact of 
his legai representatives being on the file already may 
be treated as an anolication for bringing the legal 
representatives of the deceased on the record and the 
necessary Court-fee may be allowed to be paid up. 
[p. 237, col. 2] 

Where a party, in an appeal which has remained 
peuding for some years and has numerous parties, has 
failed to make an application for bringing the legal 
representatives of a deceased paity who lived at a long 
distance within time in cons3quence of his ignorance 
of the latter’s death, but it appears otherwise that he 
has been diligent in making several applications of the 
sima nature, the Court will extend time unders. 5, 
Limitation Act, for making an application for setting 
asile abatement [p 2.38, col 1] 

The presumption attaching to the new entries re- 
garding khewats, when it is not clear what influenced 
the Revenue Authorities to make the change, is suffi- 
ciently rebutted by a long series of old contrary entries, 
[p 238, col. 2] 

First appeal from a decree of the Senior 
Subordinate Judge, Shahpur at Sargodha, 
dated the 4th Mav 1921, 

Bakshi Tek Chand and Pandit Nanak 


Chand, for the Appellant, 


[95 I. O. 1928] 


Messrs, Shamair Chand and Ram Lal, 
for the Respondents. 

JUDGMENT.—The plaintiffs, one 
hundred and seventy proprietors of Ukhli 
Mobla, Tahsil Khushab, District Shahpur, 
sued defendants Nos 1 to 6, Ahmad Yar, 
Allah Yar, etc., for a declaration that the 
latter alone were not entitled to the 
shamilat land, appurtenant to khewat Nos. 
1s/l and 19/1, the land revenue of which 
was Rs. 14-8 in the Settlement of 1891-92, 
but that the plaintiffs, defendants Nos. 1 
to 9, and” defendants Nos. 6 to 230, who 
did not join as plaintiffs, were all entitled 
to 1t in proportion to the land revenue they 
paid in 1891-92. Their claim was decreed 
and defendant No. land his son defendant 
No. 6 appealed. 

Khewat No. 18/1, the land revenue assess- 
ed on which was Rs. 4-3 in 1891-92, belongs 
to Malak Khan, Tiwana, a malak kabza, 
who purchased this lard without a share 
in the shamilat before the First Regular 
Settlement of 1865. The area of this 
khewat is 10 2 kanals, more than half of 
which isbanjar kadim, 4. e., uncultivated. 
Kiewat No. 19/1, the land revenue of which 
was Rs. 11-5, in 1891-92, belongs to Muham- 
mad Hayat Khan and others, Nuns, malikan 
kabza, who also purchased this land without 
a share of the shamilat before the First 
Regular Settlement of 1865. Its area is 3364 
kanals of which only 874 kanals are cultivat- 
ed. The shamilat area of this village is 
very large and has just been partitioned by 
the Revenue Authorities. The portion of 
the shamilat allotted to these two khewats is 
thus considerable and should go to the 
personsfrom whom the above named Tiwana 
and Nun malikan kabza originally pur- 
chased the land. The case for the plaint- 
iffs is that the revenue papers did not 
show who the vendors were till 1910 when 
defendants Nos. 1 to 5 got a mutation sanc- 
tioned, recognising them to be the vendors 
and thus entitled to the shamilat, but that 
this correction of the revenue papers was 
wrong as defendants Nos. 1 to 5 were not 
the vendors. Allthe proprietors of the vil- 
lage were, therefore, entitled to share in the 
shamilat pertaining to these two khewats. 
The defendants Nos 1 to 5 replied that 
their ancestors were the vendors, that the 
mutation of 1910 was properly sanctioned, 
and that in accordance with its provisions 
the shamilat of khewats Nos. 18/1 and 19/1 
had been allotted to them at the partition. 
One hundred and sixteen of the other 225 
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defendants 1 with -defendants Nos. 1 


to 5. 

The Senior Subordinate Judge trying the 
case found (I) that possession ot theshamilat 
land in dispute has not passed to defend- 
ants Nos. 1 to 5 when the suit was insutt t- 
ed and that a suit for a declaiation lay and 
(2) that it had not been proved that the 
ancestors of defendants Nos. 1 to 5 had 
sold these khewats to the malikan kabza. It 
is the second finding that is attacked 
before us. 

A preliminary objection which has little 
importance as we are of opinion that the 
appeal must be dismissed on the metits 
was taken that the appeal abated by reason 
of the fact that certain parties had died 
and their representatives had not been 
brought on the record within time. The 
cases of Musammat Ohanan and Lalu, the 
former of whom re-martied and the latter 
of whom died, were not pressed and require 
no discussion. With regard to I"atteh Khan 
and Khan Muhammad, defendants Nos. 12 
and 155, the affidavit is defective and 
Counsel was not prepared to carry it fur- 
ther. We are thus unable to hold that the 
appeal has abated as regards them. 

The facta ve Nawab, son of Ranjha, 
plaintiff No. 64 and respondent No. 63, are 
not in dispute. He died onthe 14th May 
1923 and his legal representatives were 
already on the record. A stamped applica- 
tion was not put in, but a letter was writen 
within time to the Deputy Registrar, men- 
tioning his death and informing the Court 
that his legal representatives were already 
on the record. That being the case, we need 
not go into the vexed question whether a 
formal application is necessary when the 
legal representatives of a deceased respond- 
ent are already on the record. We are 
prepared to treat the letter referred to as 
such an application. It was written before 
there was a decision of this Court that an 
application was necessary, though the 
deceased's representatives were already on 
the record. That would be a sufficient 
reason also for our allowing the Court-fees 
on. this application to be paid now. 

his leaves the case of Ranga defendant 
No. 57. He died on 6th October 1923, aga 
the application to bring his legal repre- 
sentativeon the record was not made till 
the Yth September 1924. ‘The affidavit 
filed by the appellants with regard to him 
frags that he had died some two months 
before the application was made. Thin 
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defendant lived ata place some sixty miles 
away from the parties’ vilfze At the 
same timeit was appellant’ duty to be 
diligent. We note, however, that this 
appsal has been pending for four and a 
half yeara and that the appellants have 
filed promptly numerous applications with 
reference to deceased parties, there being 
416 respondents to this appeal. It is thus 
easy for us to come to a finding that they 
were diligent and made the application 
with reference to Ranga, whenever they 
knew of his death at the distant place 
where he was living. Though the appeal 
abated with regari to Ranga on the expiry 
of 90 days from the dateof his death and 
the appellants had only 60 days more with- 
in which they could move to set aside 
this abatement, we extend in the very 
special circumstances of this case the time 
till the date of the application under s. 5 
of the Limitation Act and holding that 
there is sufficient cause to set aside the 
abatement, we do 80. 

On the merits, it isa fact that the re- 
venue records did not show till 1910 who 
were the vendors of the khewats in ques- 
tion. A mutation was sanctioned in 
October of that year to the effect that 
defendants Nos. 1 to 5 were entitled to the 
share of the shamilat falling to khewats 
Nos 18/land i9/l and this correction was 
entered inthe revenue record of 1913-14 
below the names of the malikan kabza. The 
mutation itself has been lost. The Col- 
lector was asked to review this mutation, 
but he refused to do so principally on the 
ground that if the old entries inthe revenue 
racords were restored a civil suit would 
still be necessary asit was not mentioned 
who were the persons entitled to the 
shamilat rights of these Khewats and that 
the plaintiffs would, therefore, not materially 
suffer by his refusal to review the mutation 
order, This reasoning was not correct, for, 
if the old entries bad been restored, de- 
fegdants Nos. 1 to5 would have been com- 
pelled to file asuit for a declaration that 
they alone were entitled to the shamilat 
in question. This would have been the 
proper course, seeing that the old entries 
had continued unchanged from 1865 to 1910 
and seeing that in the absence of any 
specification the whole proprietary body, 
excluding malikan kabza must be held 
entitled to share in the shamtlat in ques- 
tion according to the land revenue paid 
by them. 
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With regard to khewat No. 18/L owned by 
Malak Khan Tiwana by caste the land 
revenue of which was Rs. 3 3j*%in 1891-92, 
there is no evidence on the record to show 
who sold it. The area is now 1099 kanals. 
That was the area in 1891-92 (Ex. P 8) and 
the area in 1865 was 94 kanals 11 marlas 
(Ex. P-9). In the 1865 papers it is noted 
that Ahmad Khan, Tiwana, was owner by 
purchase, and that entry continued in the 
later papers by using the words “malik 
kabaz”’, till the last mutation was Bano- 
tioned in 1y10, recognizing defendants Nos, 
l to 5 as entitled to the shamilat, t. e., as 
being the original owners from whom the 
Tiwana malik kabza bought the land. De- 
fendants Nos. 1 to 5 have made no attempt 
to prove who sold the land and the only 
evidence intheir favour is that they were 
recognised asthe owners of the shamilat 
in 1910 by the Revenue Authorities though 
no one was entered in the revenue records 
as being such owner from 1865, the date of 
the First Regular Settlement, till 1910 and 
there is nothing to indicate who sold the 
land originally. Even if, therefore, there 
is a presumption that the revenue records 
are correct any presumption in favour of 
defendants Nos. 1 to 5 has been sufficiently 
rebutted by the long series of former en- 
tries in the revenue records, combined with 
the fact that defendants Nos. 1 to 5 have 
been unable to give any evidence that they 
sold this land. We hold that the plaintiff's 
suit was rightly decreed as regards khewat 
No. 18/1. e 

With regard to khewat No. 19/1, held by 
the Nun, malikan kabza. An area 3364 
kanals, the land revenue of which was 
Rs. 11-5 in 1891-92, it is clear that the cor- 
responding Numbers were 210, 247, 248, 372 
and 373, in the First Regular Settlement of 
1865, the area then being 341 kanals 5 
marlas. In that settlement field Nos. 247 
and 248 were described as “patti” and Nos, 
372 and 373 was described as “Nian” while 
field No. 210 wasinotgivena name. The latter 
field number had an area of 93 kanals, 6 
marlas and was nearly all cultivated. The 
otherfour Numbers were uncultivated except 
for a very small portion and their area was 
247 kanals 19 marlas (see Exs. P-6 and 7), 
Here reference must be made to Ex. P-10 
which like P-7 isa copy of the Muntakhib - 
Asmiwar of the Settlement of 1865, relat- 
ing to field Nos. 247, 248, 372 and 873. In 
the first copy Ex. P-7, “by means of pur- 
chase” only is entered below the Nun purs 
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chaser; but in the other copy which was 
Obtained later the words “by means of pur- 
chase frome Ahmad Yar Sueikh” and tuere 
ia also a note by tne Revenue Assistant 
that the words “from Ahmad Yar Sneikh” 
appeared to have been recently added. 
Tus obviously was the case, as 1s proved 
by the production of tne first copy. 
Similarly the spesial kunungo, examined 
on interrogatories on the 19th March 1921, 
stated that the genealogical table of 1865 
showed that the Nun malikan kabza pur- 
chased from Ahmad Yar Sheikh but he did 
not place on the record a copy of that 
document and this ought to have been done. 
Tne plaiutitis, however, were able to file 
a copy of that genealogical table (Ex. P-11) 
relating to theos matlkan kabra, which was 
obtained by them onthe 1th June 1917, 
and the only words in this copy are “by 
means of purchase” without any addition, 
It is thus established that from 1865, the 
date of the First Regular Settlement, up to 
October 1910, there was no entry in the 
revenue records to show who sold this 
khewat to the Nuns, while the mutation 
which changed in favour of defendants 
Nos. l to5 the old entries that had been 
in existence for solong, has been lost. Before 
the Firat Regular Settlement of 1865 there 
was a Summary Settlement in 1852 but as no 
plan was prepared in the Summary Settle- 
- ment and the corresponding numbers were 
not noted in the First Regular Settlement, it 
follows that no comparison can be made 
between the two, this being admitted by the 
special kanwngo.§ 

An attempt was, however, made to argue 
that field No, 119 of the Summary Settle- 
ment, in area 93 kanalis 2 marlas, has 
been the same field No. 210 of the First 
Regular Settlement in area y3 kanals 6 marlas 
principally because the areas are nearly 
equal. This is at besta mere conjecture, 
Field No, 119 was called ‘‘Pathanwala” in 
1852 and was owned then by defendants 
Nos. 1 to 5, but field No. 210 was not given 
a name in the 1865 Settlement, whereas the 
old name should have been continued even 
if there had been a sale. It .is true that 
there are forthe most part fields owned 
by defendant Nos. 1 to 5, called ‘‘Pathan- 
wala”, round No. 210. Butin the same line 
with No. 210 come field Nos. 247 and 248, 
which are also in dispute and are named 
Patti", while ‘‘ Pathanwala” telds are 
round them. It has further been establish- 
ed that many other persons hesides defend- 


SHER BAHADUR 4), ABRZAR, - n 839 


ants No. 1 tog owa fields called *Pathana 
wala” and itsa common experience thet’ 
fieids of appřoximately tha sins area :n 
two different Settlements are not iu fart 
the same. It cannot therefore, ba nell that 
field No. 210 of the First Regular dattlemenrt 
was the same as field No. 119 of the Sarr 
mary Settlement, 

In these circumstances the statement of 
Ahmad Yar defendant No. 1, that be sold 
about 92 kanals‘of land to the Nuns after 
the Summary Settlement is not importaut 
though it is partly supported by the state- 
ment of one Allah Dad recorded on the 7:h 
March 1865 in the revenue suit brought ly 
him against the Nuns on the allegations that 
they-had forcibly taken possession of 32 
kanals of his land in addition to 80 hkanels 
they had purchased from Ahmad Yar. 
Even if this statement is admussible in 
evidence the plan attached to Allah Daa's 
statement goes to show that the 80 kanals 
he meant was field No. 243 and not 2IO. 
Wield No, 248 which was called “Patti” and 
not “Pathanwals” had an area of 113 kanals 
5 marlas and was all uncultivated. The 
80 kanals alleged to have been purchased 
plus the 32 alleged to have been encioach- 
ed upon give an area of 112 kanals, 1 c., 
practically the same area as that of No, 
248. Even, however, if it were held that 
field No. 248 was sold by Ahmad Yar, that 
would not help defendants Nos. 1 to 5 as no 
land revenue was assessed on that uncul- 
tivated number and a share of the shamilat 
is granted only to revenue paying fieldsin 
proportion to the land revenue paid. In our 
Opinion «the evidence does not establish 
that No. 210 or No, 248 or any other number 
was sold by defendants Nos. 1 to 5 to the 
Nuns, though in order to succeed the de- 
fendants had to prove that No. 210 without 
a name, in area 93 kanals 6 marlas or No. 
372, called “Nian”, in area ll kanals 2 martas, 
were sold by them, as these were the only 
two cultivated numbers. There is no eyi- 
dence of any kind about 3/4ths of the land 
with the Nuns, All that defendants Nog, 1 
to 5 tried to prove was that 80 or 92 kunals 
were sold ‘by them to the Nuns, and that 
tHis land was No, 210 but that attempt has 
failed, 

The presumption attaching to the new 
entry regarding khewat No. 19,1 in the 
revenue papers is, therefore, also rebutted 
by the long series of old entries which say 


nothing regarding the ownersof the shamila, 


a circumstance which proves that the pur! 
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chase was not froma speciffe owner but 
from the shamilat itself, i. ef from all the 
owners of the village. The mutation of 
1910 has been lost and we are not in a 
position to consider what influenced the 
Revenues Authorities to make the change 
after so many years; but we are entitled to 
conclude that defendants Nos. 1 to 5 placed 
all the evidence there was on the present 
record and it amounts to little or nothing. 
The Collector would have himself reviewed 
the mutation in question, had he considered 
that he was injuring the plaintiffs, but he 
did not do so as he thought that one 
or other of the parties would have to go 
to the Civil Courts. Taat fact alone is 
sufficient to show that the presumption 
arising from the new entry is infinite- 
simal, if it exists at all, and it is clear 
that the old entries are the only reliable 
ones. The suit was also rightly decreed 
as regards this khewat. 

No other ground was advanced before us. 

We dismiss the appeal with costs. 

R., L. Appeal dismissed. 


LAHORE HIGH COURT. 
Crvit, RRVvISION Periton No. 571 or 1925, 
May 7, 1926. 

Present:—Mr. Justice Jai Lal. 
LAOHMAN DAŞS—-PLAINTIFF—- 

PETITIONER 
VETSUS” 

RAMJI DAS—DEFBNDANT— RESPONDHKT. 
Civil Procedure Code (Act V of 1908), 8 100, O0. IX, 4 
— Plaintiffs tilness—Discharge from hospital before 
hearing—Sufficient cause for non-attendance—Misread- 
ing of evidence— Second appeal. 

Where e plaintiff puts himself in the witness-box and 
states that he was an indoor patient ina dispensary 
before the dismissal of his case in default and the 
interval between his discharge and the date of hearmg 
was not sufficient to enable him to attend the Court 
ana is supported by the evidence of a compounder, he 
must be said to have proved that there was sufficient 
causs for his not appearing at the dateofthe hearing. 

Judgment of an Appellate Court based on misread- 
ing of the evidence on record is liable to be set aside 
in second appeal. = 

ePetition for revision of an order of the 
Additional District . Judge, Hoshiarpur, 
dated the 30th April 1925, affirming that of 
the Subordinate Judge, Third Class, 
Hoshiarpur, dated the Ist December 1924, 
" Mr, Sunder Das, for the Petitioner. 
‘ My, H. J, Rustomji, for the Respondent, 
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JUDGMEN T.—The plaintiff's suit was 
dismissed for default. An application for 
restoration made by him was dismiesed and 
so was his appeal to the District Judge. 
The reason given by plaintiff for his 
absence was that he was suffering from 
dysentry and was an indoor patient in the 
Nurpur dispensary just before the dismissal 
of the suit and that the interval between his 
discharge and the date of the hearing was 
not sufficient to enable him to attend the 
Court and that in any case after discharge 
he was not in a fit condition to travel. He 
produced a medical certificate which has 
not been duly proved. The compounder, 
however, appeared as a witness and sup- 
ported the plaintiff but could not specify the 
disease with which he was suffering. 

The District Judge has dismissed the 
appeal on an erroneous assumption that the 
plaintiff did not goin to the witness-box 
to prove his inability to make a journey or 
the certificate which was obtained by him. 
A reference io the record shows that the 
plaintiff did goin to the witness-box and 
deposed to his inability to attend the Court 
owing to illness, The judgment of the 
District Judge is, therefore, based on a 
misreading of the evidence on record and 
must, therefore, be set aside. 

I hold that the plaintiff has proved that 


‘he had a sufficient cause for not appearing 


on the date ofthe hearing. I accept this 
petition and set aside the dimissal of the 
plaintiff's suit and order the Trial Court to 
restore the plaintiff's suit to its original 
number and proceed with it according to 
law. Parties to bear their own costs of 
these proceedings. 


R, L. Petition accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SgcoonD CIVIL APPRAL No, 510 or 1924. 
“March 18, 1926, 

Present:—Mr. Kinkhede, A. J. C. 
SAHODRA AND oTHERS—PLAINTIFF3— 
—APPELLANTS 
versus 
LAXMIPRASAD AND oTHERS—DEFBNDANTS 
— RESPONDENTS, 

Hindu Law—Gift—Delivery of possession, whether 
necessary. 

Under the Hindu Law delivery of possession of the 
subject-matter of a gift is net essential for ite valid- 
ity. [p, 241, col, 2, 


(95 I. O. 1926] 

Bhagwanprasad v. Harisingh, 83 Ind. Cas, 41; A.L 
R. 1925 Nag 199, followed 

Appeal against a decree of the Addi- 
tional District Judge, Narsinghpur, dated 
the 30th Séptember 1924, in Civil Appeal 
No. 7 of 1924. 


Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Appellants. 

Messrs. N.G. Bose, R. B., and M. B. Niyogi, 
for the Respondents. 


Jd UDGMENT.—One Parmeshwardas who 
was once member of aco-parcenary by virtue 
of a family partition made as per award 
Ex. P-2 in separate possession of certain 
portions of the co-parcanary property and 
also of certain mortgaged fields as a posses- 
sory mortgagee under a deed dated the 
22nd August 1881, Ex, P-1. The absolute 
occupancy field in suit bearing old No. 178 
area ll} bighas corresponding to new No. 
Zltarea 11'06 of Mauza Ajanda was compris- 
ed in the mortgage and was allotted to 
Parmeshwardas’s share. Parmeshwar exe- 
cuted aregistered deed of gift (Ex. P-8) 
of this field together with other property 
on the llth January 1919 in favour of 
plaintifis Nos, lto 3. It is admitted by 
plaintiffs that one Sheolal was cultivating 
land No. 214 as a sub-tenant and that 
plaintiffs were put in possession as owners 
maintaining the sub-lessee in actual pos- 
session until removal of crops. After 
Sheolal had quitted possession of the land 
the defendants wrongfully dispossessed 
plaintiffs from the land in June 1919. Hence 
this suit was filed onthe 5th September 
1922 for recovery of possession of the land 
together with mesne profits for three Sambat 
years 1977, 1978 and 1979 at Rs. 80 per 


ear. 
4 The defendants Nos. 1 and 2 who are the 
nephews of Parmeshwardas and co-mort- 

agees with him have also taken a release- 
Ee dated the 13th February 1919 from the 
mortgagors and entered into possession as 
owners ofa part of the land in suit denied 
the factum and validity of the gift and also 
that their own possession was wrongful. 
They pleaded that Parmeshwardas had 
passed a receipt Ex. D-1 in their favour in 
token of his having received a certain 
amount in lieu of his share of the mort- 
gage-debt and that the gift could not, there- 
fore, operate to clothe the plaintiffs with 
any right ofsuit, They also disputed their 
liability for mesne profitsand the extent 
thereof, Similarly defendant No, 3 who is 
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also a purchaser als8 put plaintiff to proof 
of their right to sue. 5 

The first Gburt dismissed the suit on the 
main ground that though the gift in plaint- 
iffs' favour was proved it was invalid for 
waut of delivery of possession but as 
regards Ex. D-1 and the mesne profits, it 
gave no findings. 

The plaintiffs appealed to the Court of 
the Additional District Judge and on the 
defendants Nos. 1 and 2’s cross-objection 
that Court framed additional issues, took 
additional evidence and on the whole evi- 
dence came to the following findings: that 
after Sheolal’s sub-lease expired the land 
came into the possession of the defendants- 
respondents and that plaintiffs were not 
proved to have been given possession of the 
plot in question in pursuance of the gift 
and that they failed to prove their own 
dispossession, and concluded that the gift 
was invalid for want of delivery of posses- 
sion. He also recorded findings on the 
additional issues he had framed to the 
effect that the sale to defendants Nos. 1 and 
2 were proved, that they were put in posses- 
sion in Baisakh 1976 and that the receipt 
Ex. D-1 was genuine and did not requile 
registration. As the result of these findings 
he dismissed the suit. Hence this second 
appeal by the plaintifis-appellants. 


I think the first ground of appeal to the 
effect that for the validity of a gift, de- 
livery of possession of the subject-matter 
of the gift is not essential must prevail in 
view of the recent Bench decision of thig 
Court in Bhagwanprasad v. Harisingh (|). 
It is, however, said by the respondents thut 
the donor was not the owner of the land in 
suit and that he had only a mortgage 8 
rights therein and that an intention to gilt 
those rights could not be inferred in tle 
absence of any reference to the mortgaye- 
deed in the deed itself. It is also contend- 
ed that he did not intend to give efect to 
the gift. I donot think these contentions 
can prevail. It is clear that the donor did 
support the gift of the mortgage rights in 
his deposition as a witness recorded on The 
9th February 1920 in Suit No, 407 of 1919 
(see Ex. P-7). The original mortgago-deed 
Ex. P-1 is also produced from plaintifis’ 
custody. I must, therefore, hold that the 
gift was operative and gave the plaintiffs a 
right to sue for possession of land com- 
prised in the possessory mortgage dated thù 


o (1) 88 Ind, Cap, 41; A. I R. 1086 Nag. 190, 
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22nd August 1881. It follows that plaint- 

ifs must ordinarily ® succeed unless the 
disthargé given by Parmeshwardas as per 
Ex. D-L precludes them fipbm enforcing 
their rights. 

Tue date of the receipt Ex. D-1 is Magh 
Sudnz 15 of Sambat 1978 corresponding to 
ltn February 1922, It being subsequent 
in date to the assignment by gift Ex. P-8 
the same could not be operative as against 
the plaintiffs. The payment which is held 
proved by the Additional District Judge 
could not bea good paythent ın law, as it 
was to a person who had parted with his 
rights as a co-mortgagee, in favour of 
plaintiffs. The next question is, was the 
defendants Nos. Land 2's act of payment 
bona fide and without notice of the assign- 
ment to plaintiffs? Defendant No.1 who 
attested the gift gave evidence as D. W. 
No. 1 and said that the deed of gift 
was not then read out. That statement 
has been believed by the learned Ad- 
ditional District Judge and he has 
held that mere attestation did not fix 
detendant No. 1 with notice of the contents 
of the gift deed which he attested. In 
this siate of the findings the question that 
arises for consideration 18, was the payment 
bona fide? It is arguable that even if on the 
date of the gift deed, i.e., llth January 
1419 the defendant No.1 had not become 
aware ofits contents, the defendants became 
aware of the gift when on the 13th Febru- 
ary 1Y¥ld they purchased the land and en- 
tered into possession in Baisakh 1976. It 
is an admitted fact that this led to the 
Civil Suit No, 407 of 1919 unders. 9 of the 
Bpecitic Relief Act between these very 
parties for recovery of the laud covered by 
the mortgage, and: brought them face to 
face in respect of the enforrement of the 
plaintifs’ right to be put in immediate 
pOssassion at any rate as aginst them It 
18 also arguable that the facus deposed to by 
Paruneshwardas in his deposition dated the 
2vth February 1920 (lis. P-7) give them 
sufisent notice of the plaintifts’ title as 
assiuguees of mortgagee Parmeshwardas’ 
rigots aod if with knowledge of this want 
of title or competency to give discharge, 
in Parmeshwardas, they chose to make any 
payment to him they must do so at their 
owa risk and that the payment cannot be 
I8sked upon asa bonu fide payment. But 
there miy then be other side of this queas- 
tioa, audit may be fairly argued that after 
fhe plaintiffs’ failure in the summary guit 
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Parmeshwardas thought fit to treat the gift 
as inoperative and assert his own right 
of ownership or as mortgagee and that tne 
defendants bona fide believed that he was 
competent to give a legal dischSrge. These 
and other matters have not been tried in 
the Court below. 

I do not, therefore, think [ can decree the 
claim tor possession and mesne profits in 
this Court for want of sufficient material. 
As regards the mesne profits I may say that 
although the first Court held that the yearly 
profits were Rs. 50 it has not been found 
whether the profits were “received” by the 
defendants or any of them. The defend- 
ants Nos, 1 and 2 said they were in posses- 
sion of a sepurate area and defendant No. 
3 was in possession of a separate area 
by virtue of separate title based on sepa- 
rate deeds. Then again it is said the 
land was padit. Jor how much each set of 
defendants was liable or whether they were 
jointly liable or separately liable for profits 
in respect of the land held by them sepa- 
rately had to be decided. Further the find- 
ing of both the Uourts is to the effect 
that plaintiffs were notin previous actual 
possession and were not dispossessed by 
the defendants. If this finding stands, 
unreversed as it ought to, a further 
question arises whether in spite of it 
the defendants or any of them can be 
said to have wrongfully excluded the 
plaintiffs from enjoyment of the land 
during each of the years in suit. Whether 
even on this view the liability would be 
joint or several would depend upon the 
decision of the question whether it could 
be ascribed to one set of defendants or to 
both sst3 or was due to the concerted action 
of both 

Theo again it may be fairly arguable 
ia view of the fact that Parmeshwardas 
hal received Lull payment on Magh Sud. 15 
Sambat 1978, 4. 6, ou L2th February 1922 
in pursuance ofa prior agreement recited 
in the reczipt Ex. D-i and that plaint- 
ifs Summary Suit No. 407 of 191d taued, 
that the defendants’ act of continuing in 
possession wag not of un aggressive Guurac- 
ter but was justifiable anu that platutilfs 
acquiesced im the possession of the defeud- 
ants aad the consequent loss of protits to 
themselves. [ understand that Parmesh- 
wardas died some time after the receipt 
Es. D-1 possibly in the course of tìia 
trial and his danghters have become entitled 
to his assets by sugcession, The equities 
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which exist by way of refund or set off 
of -the consideration of Ex. D-l or by 
way ofa defence that.the mortgage stood 
redeemed by the payment to Parmesh- 
Wwardas,,as a matter of fact, though not 
technically as against the plaintifs in 
their capacity of donees as such, are mat- 
tera which call for adjustment and must 
be settled preferably in this very suit, if 
not against all the plaintiffs, at least against 
such of them as have inherited the assets 
of Parmeshwardas which appear to have 
been enriched or benefited by the addition 
of the consideration of Rs. 210 received by 
o under Ex. D-1, cf. Shrawan v. Bhiwa 
2). 
Under these circumstances, I do not 
thiak I shouid leave the parties to fight 
over these matters in a separate suit; they 
all arise out of the present claim for posees- 
sion and mesne profits and must be decid- 
ed in this suit and the relief moulded 
according tothe events and circumstances 
that have happened, whether before or in 
the course of the trial. If as the result 
offurther enquiry, it be found that the 
payment to Parmeshwardas was made bona 
fide and was in full satisfaction of the mort- 
gage debt in pursuance of an agreement 
made before the date ofthe gift, andthatthe 
assets which came to the hands of plaintiffs 
or any of them were enriched to that extent, 
the plaintiffs cannot claim back possession 
because the debt will be deemed to have 
been satisfied and then the only question 


to be decided will beas to the extent of the ` 


annual profits to be decreed against all the 
defendants or such of them as may be liable. 
In that case the annual letting value which 
Parmeshwardas was realising from Sheolal 
wouid ordinarily determine the measure 
forthe three years in suit. However if it be 
found that the assets were neither enrich- 
ed nor is the benefit conferred traceable 
in the assets inherited by any of the plaint- 
iffs, then the lower Courts may have to 
pass a decree for possession of the land 
and for such mesne profits as may be 
assessed on remand on the ground that 
the defendants had without justification 
excluded the plaintiffs from enjoyment 
of the usufruct in lieu of interest. In 
any case as the plaintiffs*have limited the 
relief in this Court to Rs. 50 per year, 
the award could not be allowed to exceed 
Rs, 150 for all the three years. 1, therefore, 


(2) 16 0, P. In R, 65, 
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find that a remand is 
effect to this decisįon. 

I accordingly direct that the lower Ap- 
pellate Cogrt should, with advertence to 
the above marks, record fresh pleadings 
and frame issues and send them down 
for further enquiry and trial by the Court 
of first instance; care being taken to see 
that matters already decided are not al- 
lowed to be re-opened by other party. 

The appeal isallowed. A refund certi- 
ficate for Court-fee paid in this Court will 
be given to the appellants. 

As the decision of the Courts below on 
the main question of plaintifs’ title to sue 
upon a gift not followed by delivery of 
possession was correct on the view of law 
which has prevailed all alongin this Count, 
and this appeal succeeds on the strength 
of a recent decision of the Bench which is 
yet to be published, I think, that I should 
direct that the other costs of this appeal 
should be borne by the parties incurring 
them. As regards the costs hitherto in- 
curred in the lower Courts they will be costs 
in the cause and will abide the event. 

G. R. D, Appeal allowed, 

Z. K, 


LAHORE HIGH COURT. 
MiscBLLaNgOUS SECOND CIVIL APPEAL 
No. 3187 oF 1925. 

Apri 19, 1926, 

Present: —Mr. Justice Jai Lal. 

H. Pik LDING—Joupement DEBTOR ~ 

j APPR iNT 
Ter, Ng 
Tas Firm JANICL DAS AND SoNs— 
DERUREE-HOLDENKS —RRESPUNDEN IS, 

Civil Procedure Code (Act F of Ia), 88. 24058 hy 
—Provincial Small Cause Courts Act IN of lav ,. 2? 
—‘Suit”’ in 8 24,C.P C, whether includes eres anon 
proceedings—Decree of Small Cause Court truas'e, red 
to regular Court—Order passed in execution by 
latter Court - c ppeal—-Executing Court, whether cain 
order payment of money at particulir time for , urs 
posesofs 48, CP. C—Jurisdiction of Couch ~) p 
pellate Court without jurisdiction to entra? ap: cul 
—Decrsion on memts—Legality, 

An Appsllate Court after tinding that it hs na 
jurisdiction to hear an appeal cannot proceed ts ucerde 
it on merits. [p. 244, col. 1. 

The term “suit” in s. 24,C. P. C, inclides¢ xecution 
proceedings. Therefore, where a dcerce in Paasfer- 
red by a Court of Small Causes to auother Cour, ior 
execution, an order passed by the latter Court in exe- 
oution proceedings is not appealable. ‘p, 244, col ¥, j 
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A subsequent order directing payment of money at 
a particular time within the fheaning of s. 48 (b), ©. 
P. O., can be made not only by the Court which passed 
the decree but nn the Oourt to it ıs sent 
for execution. ibtd. É 

Ti an Bakhsh v, Mubmal Hug, 73 Idd. Cas. 794, A. 
T. R. 1923 Lah. 678, Jurawan v. Mahabir Dube, 44 Ind. 
Was. 24; 40 A 198; 16 A. L. J. 71, Gobardhan Prasad 
y. Bishunath Prasad, 58 Ind. Cas. 393; (1920) Pat. 229, 

P. bh. T.80 and Abdul Rahaman Sodagur v. Dullaram 
Marwar, 14 O. 348; 11 Ind. Jur. 377; 7 Ind. Dec. (N. 8.) 
230, distinguished. 

Banari Das v. Ramzan, 73 Ind. Oas. 671; A. L R. 
1923 Lah. 381, referred to. 

Apte v. Tirmal Hanmant” Savnur, 88 Ind. Cas. 949; 
27 Bom. L, R. 961; 49 B. 695; A. I. R. 1925 Bom. 503, 
followed. 

Miscellaneous second appeal from an 
order of the District Judge, Lahore, dated 
the 10th November 1925, reversing that of 
the Senior Subordinate Judge, Lahore, 
dated the 15th June 1925. 

Mr. Jai Gopal Sethi, for the Appellant. 

Mr. Shamair Chand, for the Respond- 


ents. 


JUDGMENT.—Two decrees were pass- 
ed in 1911 against the appellant in the 
Court of Small Causes at Lahore. They 
were transferred under s. 24 of the O. P. O., 
for execution tothe Oourt of the Subordi- 
nate Judge at Lahore. When the execu- 
tion proceedings were pending in the Court 
of the Subordinate Judge, an agreement 
was arrived at between the decree-holders 
and the judgment-debtor that the latter 
would continue paying in Court a fixed 
gum every month which would be distri- 
buted among the decree-holders. He con- 
tinued to pay this amount monthly for some 
years. Then heceased todoso. The decree- 
holders then applied in the Court of the 
Subordinate Judge for execution of the 
decrees, On anobjection bp the judgment- 
debtor the Subordinate Judge has held 
that the decrees were time-barred and, there- 
fore, dismissed the applications. 

On appeal the District Judge held that 
he had no jurisdiction to entertain an ap- 
peal but in spite of this finding he preceed- 
ed to decide it on the merits and held that 
the applications were not time-barred and 
quashed the orders of the Senior Subordi- 
nate Judge. ; ; 

It is obvious that after having held that 
he had no jurisdiction to hear an appeal the, 
District Judge should not have proceeded 
withita decision on the merits. Thejudg- 
ment-debtor is the appellant before me and 
it is contended on his behalf that the deei- 
sion of the District Judge on the question 

“of jurjadiction ia correst andon the ques- 


FIELDING V. JANKI DAB & SONGS. 


(95 I. 0. 1928) 


tion of limitation is wrong. A number of 
authorities were cited on behalf of the re- 
spondent in support of his contention that 
the view of the District Judge, that no 
appeal layto this Court was wrong, but 
none of those authorities applies to this 
case, They all relate to decrees which had 
been sent for execution to another Court 
by the Court which passed them and to 
which, therefore, e. 42 of the C.P.C. applied. 
The decree in this case was admittedly 
transferred under s. 24 of the C. P. 0O. and 
to such a case s. 24 (4) applies. This lays 
down that the Court trying any suit trans- 
ferred or withdrawn under 8. 24, O. P. O. 
from a Court of Small Causes shall for the 
purposes of such suit be deemed to be a 
Court of Small Causes. The term “suit” 
used in s.24 includes execution proceedings, 
I, therefore, hold that the view of the Dist- 
rict Judge onthe question of jurisdiction 
was correct. It consequently follows that 
his order quashing the order of the Subor- 
dinate Judge was without jurisdiction and 
must, therefore, be set aside. 

Counsel for the respondent, however, 
asked me to decidethe question involved in 
this case in exercise of my revisional 
jurisdiction. The result of my setting 
aside the order of the District Judgeis that 
the respondent will have to move this Court 
in exercise of its revisional jurisdiction, I 
consider it convenient to accede tothe re- 
quest of the respondent and to decide the 
case on its merits, 

Section 48 (1) of the O. P. O. provides a 
limit of 12 years for the execution of a 
decree from the date of such decree orfrom 
the date of the default in making the pay- 
ment where the decree or any subsequent 
order directs the payment of money at re- 
curring periods. The decision of the objec- 
tion of the judgment-debtor depends upon a 
determination of the question whether the 
subsequent-order referred to ins. 48 should 
be only by the Court which passed the 
decree orit may be passed bya Court to 
which the decree has been transferred. Jn 
the former case the judgment-debtor’s ob- 
jection must succted; in the latter it must 
fail. The Jearned Counsel for the judg- 
ment-debtor relted upon Jiwan Bakhsh vy., 
Mubinal Huq (1), Jurawanv. Mahabir Dube 
(2), Gobardhan Prasad v Bishunath Prasad 
(3) and Abdul Rahaman Sodagur v. Dullaram 

(1) 73 Ind. Cas. 784; A. L R. 1323 Lah. 678, 

(2) 44 Ind. Cas. 24; 40 A. 198; 16 A. L. J. 71, 

f (3) 68 Ind, Caa. 808; (1060) Pat, 839; 8P, L. T. 80, 
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Marwari (4). The firat judgment is by a 
Judge in Chambers of this Court. All these 
authorities support the contention of the 
learned Counsel. The Counsel for the de- 
cree-holder on the other hand relied upon 
Apte v. Tirmal Hanmant Savnur (5) and 
a judgment of the Division Bench of this 
Court reported as Banarsi Das v. Ramzan 
(6). The identical point which is involved 
in this case was not discussed in this last 
mentioned case. However certain observa- 
tions made by the learned Judges support 
the decree-holder. The Bombay case which 
appears to ba the latest pronouncement on 
the subject is a clearauthority in favour of 
the decree-holder. Jurawan v. Mahabir 
Dube (2) was considered in that ease and 
was dissented from. With great respect I 
venture to subscribe to the view of the 
learned Judges of the Bombay High Court. 
Moreover, an order directing the pavment 
of the decree by instalment was passed at 
the request of the judgment-dehtor who 
subsequently acted upon it. He is,. there- 
fore, precluded from contending that the 
order was not bindingon him. This was 
held in Banarsi Das v. Ramzan (6). 

I, therefore, accept the judgment-debtor’s 
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CALCUTTA HIGH COURT. 
APPEALY FROM APPELLATE DROREBS 
Nos. 978, 37¥, 931 AND 982 or 1923. 
November 10, 1925. 
Present:—-Mr. Justice Suhrawardy 
and Mr. Justice Mukerji. , 
DEBENDRA NATH SINHA AND oTHERS— 
DsgreNDANT3I—-APPELLANTS 


Versus 
Rija NAGENDRA NATH SINHA SAHAS 
ROY—PxaInTiFF—ResPon pEXT, 

Bengal Tenancy Act (VITI of 1885), 8. 158 (8), Seh. 
TII, el. (4)—Limuatin Act (IX of 1908), 8 5—Order 
unders 158 (8)—Appeal—Limitation, commencement 
of—Delay wn filing appeal due to erroneous legal ad- 
vice—Reasonable diligence-—-Extension of time. 

Under s. 158 (3) of the Bengal Tenancy Act an 
order on aa application made under that sec- 
tion has the effect of and subject to appeal 
as a decree. Such an order must, therefore, be 
regarded as a decreas for the purposes of cl (4) of 


“Sch. II of the Act and the time for filing an 


appeal and set aside the order of the 


learned District Judge hut in exercise of 
my revisional jurisdiction I set aside the 
order dated the 15th June passed by the 
Senior Subordinate Judge of Lahore hold- 
ing that the decrees were barred by limita- 
tion. I hold thats. 48 (1) (d) of the O. P. (. 
applies tothe decreesin question, and I 
remand thecase to the Senior Subordinate 
Judge with directions to proceed with the 
execution of the decrees in accordance with 
law, Under thecircumstances I leave the 
parties to bear their own costs. 
R. L. Case remanded, 

a 14 0. 348, 11 Ind. Jur. 377; 7 Ind. Dec (N. a.) 


(5) 88 Ind. Oas. 949: 27 Bom. L. R. 981; 49 B. 695; 


A I. R 1925 Bom. 503. 
(6) 73 Ind. Cas. 671; A. L R. 1923 Lah. 381. 


appeal against such order runs from the date of the 
Order [p. 216, col 1] 

Where a party files an appeal in a wrong Osurt 
under the advices of his Pleader, he is not precluded 
from showing that it was owing to the reliance 
placed on such advice that he could not present the 
app2al in the proper forum within the prop2r time. 
The trus guide in such a cass is whether ths appel- 
lant acted with reasonable diligence in the prosecu- 
tion of the appeal. [p. 247, col. 1 

Appeals against the decrees of the Dis- 
trict Judge, Midnapore, dated the 9th 
December 1922, affirming those ofthe Sub- 
ordinate Judge, First Court of that District, 
dated the 24th of July 1922. 

Babu Pyari Mohun Chatterjee, for the 
Appellants. 

Mr. Ram Chandra Majumdar, Babus Pan- 
chanon Ghose and Giris Chandra Banerjee, 
for the Respondents. 

JUDGMENT. 

Suhrawardy, Jg.—We regret very 
much that the unsatisfactory nature of the 
judgment passed by the learned District 
Judge has necessitated a remand for a 
re-hearing of the matter. These four appeals 
arise out of four suits under s. 158, Bengal 
Tenancy Act. The suits were decreed by 
the Subordinate Judge by his order dated 
the 24th July, 1922, On the 10th August 
1822 decrees were prepared embodying the 
results of the decision of the Oourt. The 
appeals were filed before the District 
Judge on the lith September 1922, and 
admittedly they were within time ugder 
cl. (4), Part IL of Sch. II of the Bengal 
Tenancy Act, if time is calculated from 
the dates of the decrees. Atthe hearing 
of the appeals an objection was taken that 
the appeals were filed out of time inas- 


+ 
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much as they should have been filed within 
30 days from the dates of thejorders and 
not from the dates of the detrees. The 
learned District Judge held that it should 
have been so. The Pleader appearing for 
the appellants then applied under s. ð of 
the Limitation Act for extension of the 
period on the ground that the clients were 
advised by their Pleaders that the time 
for filing the appeals*should be reckoned 
from the dates of the decrees. Noenquiry 
was held into this alleyation, but the 
learned Judge being of opinion that the 
appellants were not justified in relying 
upon the advice of the Pleader rejected 
the applications, andin the result dismiss- 
ed the appeals as filed out of time On 
this part of the case the learned Judge 
made the following observations:—-“ The 
substantial ground urged in these applica- 
tions is that the respective appellants 
having been informed by their Pleaders 
that limitation would run from the date 
of the decrees, acted bona fide in filing the 
appeals within 30 days from the dates of 
the decrees. It is, however, impossible for 
me to, hold that the appellants’ belief was 
formed‘ with due care and attention,” The 
learned Judge apparently by this expres- 
sion of opinion means that though the ap- 
pellants might have been advised by their 
Pleader that the appeals could be filed 
within 30 days from the date of the decrees 
they should have taken due care and at- 
tention to verify that advice; and since 
they did not do so, they were not entitled 
to the extention of time unders.5 of the 
Limitation Act. ; 


Two points have been urged before ‘us 
by the learned Vakil for the appellants, 
It is argued in the firat place, that appeals 
filed within the time reckoned from 
the dates of the decrees must be taken 
to be competent as filed within 30 days 
from the dates of the decrees, Itis main- 
tained that though the order passed under 
s. 153, Bengal Tenancy Act may be treated 
as a decree, when the decrees were pre- 
pared by the Court, time should run from 
the date of such decrees; and in Supporte 
of this contention reliance is placed on the 
case of Kamala Dasi v. Tarapada Mukerji 
(1). In that case the appeal arose ovt of 
preceedings under s. 47, O P. C, Subsequent 
to the crder passed under that section by 
the lower Court, a decree was passed in 


(1) 14 Ind, Cas, 1004; 15 O. L, J. 498, 


DPREEBNDRA WATH BINHA V, NAGRNDRA NATH SINHA SAHAB ROY. 


[95 1. O. 1028) 


which the costs payable by the judgment- 
debtor to the other parties were set out— 
the previous order having only directed 
that the judgment-debtor should pay costs 
to the respondent. The learned Judges 
held that in an appeal from such an order 
it was necessary to file not only the order 
passed under s. 47, O. P. C., but the decree 
that wags prepared in pursuance of that 
order showing the amount of costs payable 
by the judgment-debtor; and they were of 
opinion that’as it was necessary to file the 
decree, the time for filing the appeal 
might be counted from the date of such 
decree. In that case also there was an 
application before the learned Judges for 
extension of time under s. 5. After an ex- 
pression of this opinion, the learned Judges 


furtber proceeded to hold that the appel- 


lants’ application should succeed also 
under s. 5 of the Limitation Act The 
learned Judges made the following remark: 
“ We desire to add that even if time be 
taken to run from the date of the judgment 
ample grounds have, in our opinion, been 
made to justify an orderin favour of the 
plaintiff under s. 5 of the Limitation Act.” 
The opinion expressed by the learned 
Judges with regard to the necessity of 
filing the decree in a case like that before 
them and the calculation of time from the 
date of the decree and not from thedate 
of the order, therefore, becomes an obiter 
dictum. Itis dueto the high respect to 
which the judgment of the learned Judges 
ia entitled that, I have given my best con- 
sideration to this matter. But I am unable 
to accept the view expressed therein. 
Under 8. 108, cl. (3), Bengal Tenancy Act, 
the orderon any application made under 
that section shall have the effect of and 
be subject to, the like appeal as a 
decree. The plain meaning of the section 
is that such an order should be ie- 
garded as a decree under Sch. TI, 
cl. (4) and time should run from the date 
of the order, I am conscious that in the 
Courts below in*cases where the order 
itself is a decree, formal decrees are drawn 
up in order to*show the result of the liti- 
gation. But Iam unable to hold that such 
decrees must be filed along with the memo- 
randum of appeal and that time for pre- 
sentation of appeals ought to be calculated 
from the dates ofruch decrees, Itis not 
necessaly in the -present case to pursue 
the matter further and I proposeto leave 
it with the expression of the above opinion 


a 
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because I think that the appellants ought to 
succeed on the second ground. 

Thesegond ground urged by thelearned 
Vakil for the appellants is that the learned 
Judga in the circumstances of this case 
should have held that the appellants were 
able to make out a proper case for the 
exercise of the Judge's discretion under 
s. 9 of the Limitation Act. They filed 
a verified application before the Dis‘rict 
Judge in which they stated that they were 
advised by their Pleader that they would 
be within time if the appeals were filed 
within 30 days from the date of the 
decrees. The learned Judge, from his re- 
mark which I have quoted above, seems 
to think that the language of s. 158, 
Bengal Tenancy Act is so plain that 
the appellants’ belief in the correct- 
ness of the advice of their Pleader was 
not formed with due care and attention. 
I cannot say that in the present state of 
. the law either the appellants or their 
Pleader acted without due diligence. If the 
Pleader was aware of the ruling in Kamala 
Dasi v. Tarapada Mukerji (1) referred to 
above he was not wrong in advising his 
clients that the appeals would be compe- 
tent if filed within 30 days from the dates 
of the decrees; and I think his clients would 
also be justified in believing that the 
advice given to them was correct. Apart 
from it, it has been held by their 
Lordships of the Judicial Committee in the 
case of Sunderbat v. Collector af Belgaum 
(2) that if a party files an appeal in a 
wrong Court under the advice of his 
Pleader, he is not precluded from showing 
that it wasowing to the reliance placed on 
such advice that he could not present the 
appeal in the proper forum within the 
proper time; and their Lordships relied on 
the previous decision of theirsin the case 
of Brij Indar Singh v. Kanshi Ram (3) 
where they laid down the general rule, that 
the true guide is whether the appellant 
acted with reasonable diligence in the 
prosecution of ths appeal. In view of this 
decision and in view of the facts of this 
particular case, it cannot be said that the 
appellants were not justified in relying on 


(2) 52 Ind Oas 897: 43 B. 376; (1919) M. W. N 254; 
93 O W.N 753. 21 Bom L. R. 1148; 48 I. A. 15 
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(3) 42 Ind. Cag 43,45 O 94; 28 G.L J 572; 33 
_L. J 486, 223 L T. 382 8L W. 592; 128 P W., 
1917: 15 A L J.777;19 Bom L R 863: 3P. L. 
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W, 313; 194 P.R 1917; 1917) M W. N 811; 220. è 


W.N. 169; 127 P.L. R. 1917; 441. A. 218 (P. 0). 
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the advice of their Pleaderand filing tha 
appeals within 30 days from the dates of the 
decrees. t itappears that the learned 
Judge in this case has not enquired as fo 
whether such advice was given Dy tie 
Pleader, and it is, therefore, necessary | Lat 
a further enquiry should be made in this 
matter. J, therefore, propose to send the 
appeals back to the District Judge of 
Midnapur for enquiry into the alleg tuoss 
made in the petition presented hi tig 
appellants under s. 5 of the Limitation Net 
and if they are found to be correct to pire 
effect to such plea. 

The result is that the decrees passeo by 
the District Judge dismissing the app alis 
before him should be set aside ard the 
matter enquired intoin the light of the ob- 
servations made above, 

Costa to abide the result. We assess the 
hearing-fee at one gold mohur in each case, 

Mukerji, J.—I agree, 

Z. K, Appeals alloued, 


LAHORE HIGH COURT. 
Seconp CIVIL APPRAL No. 789 or 1922 
March 25, 19249 
Present:—Mr. Justice Harrison 
and Mr Justice Dalip Singh. 
MAQBUL SINGH AND OTHERS 
— DEFENDANTS —APPELLANTS 
i VETEUS 
SADHU RAM, MINOR, THROUGH Musammat 
MANOHARI dis MOTHER, PLAINTIFF AND) 
ANOTHER— DEPKNDANTS— RESPUNDEMIS 

Custom—Abadi—:ldkoya [Iinduan in Ambila i) - 
trict—-Sites of houses—Bania aon-proprietor’s righ’ +s 
alienate—Appeal from decree declaring nun-prup a- 
tor's right to alienate abadi eite in village—Necras ry 
parties. 

Banianon-proprietors of village Adhoya lind ma 
in ths Ank District have by custom a iht to 
alinnate the sites of their houses andl shops. 

sik 
ane one of the proprietors may appeal from a grein: 
decluring a house and its site, oveupied by ai in 
propristor in the village abudi, liable to atu chu. nt 
and sale inexecution, without implealing ther j.i- 
prietors as parties tothe appeal [p 21s, col 2° 

Second appeal trom a decree ol the 
District Judge, Ambala, dated the ël»i 
January 1922, aflirming that of the Senor 
Subordinate Judge, Ambala, dated the 2C:h 
April 1921. 

Pandit Sheo Narain, R. B., and Mr. Gu-tyu 
Ram, for the Appellants, 


I. < IM, 
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Bakhshi Tek Chand ant Mr. Anant Ram 
Khosla, for the Respondents. 

JUDGMENT.—The plaintt{ffs-respond- 
ents inexecution of a decree ‘against one 
Tulsi a bania non-proprietor of Mauza 
Adhoya Hinduan attached a house and shop 
belonging to the judgment- debtor situate in 
the abadi of that village. Two lambardars 
on behalf of the proprietors of the village 
objected to attachment and sale of the 
site of the house and shop. The objec- 
tions were upheld by the Executing Court 
and the house and shop were released. The 
plaintiffs thereupon brought a suit against 
Tulsi and the two lambardars praying fora 
declaration that the house and shop with 
their sites were liable to sale in execution. 
On 'the pleading of the defendants the rest 
of the proprietcr3s were made parties. The 
Trial Court decreed the plaintifis’ suit on 
the ground that a custom had been establish- 
ed in Adhoya Hinduan by which the bania 
non-proprietors were full owners of the 
sites of their houses and shops and were 
entitled to alienate the same, The proprie- 
tors appealed to the District Judge and 
he upheld the decision of the Trial Court 
on the same grounds. A certificate for the 
purposes of second appeal was, however, 
granted by the District Judge and four of 
the proprietors have appealed. They have 
not impleaded the rest of the proprietors 
either as respondents or as appellants. 
Bakhshi Tek Chand for the respondents 
raises a preliminary objection that the other 
proprietors were rec3ssary parties to the 
appeal and as they have not been impleaded 
the appeal has not been properly presented. 
He has cited Ambika Prasad y., Jhinak Singh 
(1) folowing a Calcutta decision reported as 
Balaram Pal v. Kanysha Majhi (2). He has 
also cited Wali Muhammad v. Mahlu (3), in 
which ruling it was held that even where 
certain persons have been allowed under O. 
I, r. 8, O. P. C., to sueina representative 
capacity the death ofany plaintiff other than 
the persons appointed as representatives 
causes thesuit to abate. On the other hand 
Mr. ẸŞheo Narain has cited Udmi v, Hira 
(4) and contends that as no relief is sought 
against the proprietors it was unnecessary 


to implead them and asany one proprietor’ 


(1) 91 Ind. Cas. 321; 45 A. 986; J1 A. L.J.91:A.L. 
R. 1928 All. 201, ee 


(2) 53 Ind Cas. 548, 


vr Ind Cas 592, 51 429;6L, L, J. 360; 1 L.O. 
962; A. I. R. 1925 Lah, 124, 


(4) 60 Ind. Cas. 111; 1 Iu. 582; 2 L, L. J. 762, 
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could maintain the suit on his own account 
the appeal is properly presented. In Ambika 
Prasad v Jhinak Singh (2) and Balaram 
Pal v. Kanysha Majhi (1) itis no @oubt laid 
down that a person who wishes to have the 
benefit of O. XLI, r 4 must implead all the 
parties to asuit. The facts of those cases 
were quite different from the present case 
and without deciding whether those rulings 
are or are not correct itis sufficient for the 
purposes of this case to hold that as any one 
proprietor could sue on his own behalf and 
maintain the present action the other pro- 
prietors werenotnecessary parties to the suit 
in the Trial Court. The preliminary objec- 
tion has, therefore, no force and is overrul- 
ed. 

On the merits the sole question for deci- 
sion is whether in the circumstances of 
the present case and on the evidence led 
the custom claimed on behalf ofthe bania 
non-proprietors has been established. Ac- 
cording to the judgments of the Trial Court 
and the lower Appellate Court there were ` 
some 80 alienations of houses and shops 
and sites by non-proprictors in this villa ge 
and the adjoining village of Adhoya Mustal- 
manan. These two villages were originally 
one at any rate up to 1876 and it seems that 
they have been later on separated for the 
purposes of revenue assessment but we are 
of opinion that the lower Appellate í curt 
was correct in holding that for the purposes 
of deciding the question of the custom pre- 
vailing the instances in the one village wele 
valuable as affording a guide to the cuetcm 
in the other villuge. It appears that evey 
in Mouza Adhoya Hinduan alone there were 
some 28 alienations 11 of which were made 
within 12 years of the present suit and have 
not yet been challenged. Deducting these 
11 there would be 17 unchallenged and 
unchallengeable alienations by the non- 
proprietors. There are no judicial decisiong 
in the case of Mouza Adhoya Hinduan but 
there seems to be a decision of the Com- 
missioner that the non-proprietors of Afouzg 
Adhoya Mussalmanan have aright to alien- 
ate the sites of the houses. An analysis of 
the alienations show that at least four in 
Mouza Adhoya Hinduan and about 10 in the 
two villages combined were of sites. It ig 
difficult to see why the proprietors allowed 
alienations of such sales to go unchallenged 
if, asa matter of fact, they had a right to con- 
test these sales. The other alienations are 
mostly alienations of bantas to banias and 
according tothe finding of both the Courts 
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the bania non-proprietors of the village ap- 
pear to have lodged in this village from 
time immemorial, have built pakka houses 
and shops nd have transferred sites with- 
out objections by the proprietary body. 
Further it seems that they are not in the 
position of ordinary traders in a village who 
exist for the purpose of supplying the needs 
of the village. Itseems that the bania non- 
proprietors of Adhoya Hinduan have an in- 
dependent existence in the sense that 
Adhoyais a trading centre for the whole 
tlaka. On the whole, therefore, after con- 
sidering all the evidence we are of opinion 
that the custom has been established that 
the bania non-proprietors have a right to 
alienate the sites of their housesand shops 
and we accordingly dismiss the appeal with 
costs, 


B. L. Appeal dismissed. 


maeng ae. 


ALLAHABAD HIGH COURT. 
EFrrsT CIVIL APPRAL No. 424 or 1922. 
March 17, 1926. 
Present:—Sir Grimwood Mears, Kr., Chief 
Justice, and Mr, Justice Lindsay, 
Misra MENDAI LAL AND oTHERS— 
PLaINTIFF8—APPELLANTS 


VETSUS 
DULAREY LAL AND OTHERS —DBEFENDANTS 


RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 132— 
Mortgage—Covenant to pay interest yearly—Option 
given to mortgagee to add interest to prinecipal—Suit to 
recover principal and interest —Inamitation. 

A mortgage-deed contained the following covenant: 
“We shall redeem the aforesaid property at the end of 
the stipulated period on payment ofthe said sum with 
interest at the rate of 8 annas per cent. per month 
calculated from the date of the execution. We, 
shall continue to pay the interest in a lump sum 
every year. If interest for any year isnot paid and 
the whole or any portion of the interest remains due 
with the consent of the mortgagee then that amount 
shall, at the end of the year, be added to the principal 
and we shall pay interest on that amount also at 
the aforesaid rate. Similarly the entire nmount of in- 
terest and compound interest remaining unpaid shall 
be added to the principal and shall also carry interest 
at the rate of 8 annas per cent permonth, or the mort- 

ages may preserve the mortgage-money, bring a suit 
or interest only and realise the amount by enforcement 
of hypothecation lien against our property.” 

In a suit to recover the mortgagt-money together 
with arrears of interest. 

Held, that upon a proper construction of the covenant 
@ontained in the mortgage-deed with regard to the pay- 
ment of interest, intrest could beawarded only for a 
period 12 years prior to ths syt. 


lirst appeal from a decree of the Sub- 
ordinateJ udge, Farrukhabad, dated the loth 
July 1922, 


MENDAI LAL Y, DULARRY LAL, 


249 


Dr. S. N, Sen and Dr. K. N. Katju, for the 
Appellants. e 

Mr. P. L. Banerji, for the Respondents. 

JUDG MEWT.~—lIn the lower Oourt this 
was a suit for recovery of Rs. 832,427, 
being principal and interest alleged to be 
due under a mortgage-bond, dated the 23;d 
of October 1902. 

The learned Subordinate Judge came to 
the conclusion that he would have to elimi- 
nate all calculation of interest on the 
principal sum of-Rs. 12,000 between the : 3rd 
of October 1902 and the corresponding 
date in the year 1909, that is to say, for a 
period of 7 years. He held that in conse- 
quence of the special terms of the decu- 
ment the interest between those dates was 
time-barred. This indeed is the only point 
in the appeal, and if the appellants are 
successful they are entitled to have the 
decree, which was passed for Rs. 24,6C0 in- 
creased by Rs. 7,827. 

The text of the mortgage-deed will le 
found at page 29 of the record, and the point 
which arises for consideration is whether 
the mortgagees were under the ci)cuim- 
stances bound to bring a suit ior interest 
within 12 yearsfrom the date of the mort- 
gage, or if they failed to do that whether 
the interest could only be calculated from 
12 years prior to the suit. The clause which 
has given rise to the contention is to he 
found at page 30, commencing with line 35. 
The mortgage was to be fora period of 10 
years, “It is covenanted that we shall 
redeem the aforesaid propeily at the end 
of the stipulated period on payment of 
the said sum with interest at the rate of 8- 
annas per cent. per month, calculated from 
the date of the execution. We shull con- 
tinue to pay the interest in a lump sum 
every year. If interest for any year is not 
paid and the whole or any poition of the 
interest remains due with the consent cf 
the mortgagee then that amount shull, at 
the end of the year, be added to the prin- 
cipal and we shall pay interest on that 
amount also at the aforesaid rate. Simi- 
larly the entire amount of interest end 
compound interest remaining unpaid shall 
be added to the principal and shall alsa 
carry interest at the rate of 8-annas jer 
cent. per month, or the mortgagee may pie- 
gerve the mortgage-money, bring a suitefor 
interest only and realise the amouat hy 
enforcement of hypothecation lien avaiust 
our property.’ When this matter came up 
for discussion in the Court of the learned 
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Subordinate Judge, he was referred to the 
case of Gaya Din v. Jhuman (|). That was 
a case which came up before three Judges 
aod Mr. Justice Banerji dissented. But the 
view that was taken in considering the 
question of limitation was that the test 
wifich one bas toapply is the obligation 
which the borrower has taken upon him- 
self by his signature to the written docu- 
ment and it was held that in this instal- 
ment contract the n claim was 
time-barred. Thelearned Subordinate Judge 
in fact followed that Full Bench ruling. But 
it happened that on the 3rd of July 1922 a 
Full Bench consisting of five Judges of this 
Öourt had to determine a case which is in- 
distinguishable, from the present one, and 
in that case the decision of the two Judges 
in the case of Gaya Din v Jhuman (|) was 
affirmed, and it was held that limitation 
began to run against the mortgagee from 
the date of the first default in payment of 
interest and, therefore, on the particular 
‘facts of that case the suit was time-barred. 
Here we are of opinion that we have to 
apply precisely that same principle, and 
that the learned Subordinate Judge follow- 
ing the case of Gaya Din v. Jhuman AD 
arrived also at the right conclusion. On 
the proper construction of the clause in the 
mortgage-deed, which we have read, and 
applying to it the principle either of Gaya 
Din v. Jhuman (1) or that of Shib Dayal 
y, Meharban (2) the decision of the Sub- 
ordinate Judge is in every way right, and 
must be affirmed. This appeal is, therefore, 
. dismissed with costs and feee on the higher 
peale. 

2 K, Appeal dismissed. 

(1) 28 Ind. Cas. 910; 37 A. 400, 13 A. L J.510, 
9 


(2) 69 Ind, Oas. 981; 45.4. 27; 20 A. L J. 819; A, L R. 
1923 AlL. 1. 


MADRAS HIGH COURT. 
Szoonp OVIL APPBAL No. 475 or 1923. 
š September 25, 1925. 
Present:—Mr. Justice Odgers and 
Mr. Justice Viswanatha Nastri. 
SOLAI PILLAI—Puaintirr—APPELLANT 6 
TETSU 
Ae VEDAJI BASKARA THIRUMALA 
RAO SAHIB BY HIS GUARDIAN ad litem 
Tse MANAGER OF HIS PROPERTY UNDER TAR 
OOURT or W ARDY —DBEFENDANT— 
RESPONDENT. 
MadrasEstates Land Act (I of 1908), sa, 58, 112, Ch. 


BOLAT PILLAI V. VEDAII BASKARA THIRUMALA RAO. 
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VI—Sule of holding--Tender of proper patta—Patta 
for previous year obtained by fraud, effect of. 

Under ths Madras Sstates Land Act all that a land- 
lord has to do tojustify proceedings ufder Ch. VI - 
of the Avt ig to tender to the raiyat such a patta as the 
latter is bound to accept. [p. 291, col. 1 | 

There is some diference between the wording of 
s. 52 (3) and that of s 53 (1) of the Act but 8.43 is 
contined to procesdings under Ch. VI and these pro- 
ceedings are controlled by the conditions set out in 
8. 53 (1). [ibid ] 

The fact that the patta granted by the landlord for - 
the previous year was wrong both as to rent and 
extent of holding, owing to the fraud and collusion of 
the karnam of the estate with the tenant, and there was 
no suit under s, 56 of the Madras Estates Land Act 
for acceptance of a proper patta for the succeeding 
year, doses not render a sale of the holding under 
s 112 of the Act, held for non-payment of rent after 
tender ofa valid patta for that Magli, invalid. [ibid ] 

Per Viswanatha Sastri, J.— There is no inconsistency 
between sg. 52cl (3) and a. 53 of the Madras Estates 
Land Act. [ven assuming thatthe two sections have 
to ba raconciled the word ‘‘decreed" incl (3) of s. 52 
may be taken to include the decision on the validity 
of the patta in a contested suit under s. 112 of the Act, 
[p. 251, col. 2.] 


Second appeal against a decree of the 
District Oourt, North Arcot, in A. S. No. 
57 of 1922, preferred against that of the 
Court of the Revenue Officer of the Rani- 
pat Division, in 8. 8. No. 8 of 1920, 

Mr. Patanjali Sastri, for the Appellant. 

Mr. K. Kutti Krishna Menon, for the Re- 
spondent. 


JUDGMENT. 


Odgers, J.—This wasa suit under 8, 
112 of the Madras Estates Land Act institut- 
ed by the plaintiff who was a tenant of a 
certain holding in the Arni jagir, from 
Fash 1318 to 1326. The appellant and the 
jagirdar had exchanged pattas and in 
Fasli 1327 corresponding to L917 the jagir- 
dar tendered a patta with an altered rent 
and diminished acreage. The tenant re- 
fused to accept it. The landlord then under 
gs. 112 purported to bring the holding to 
sale. Hence the tenant brought this suit 
under the same section. The land was 
brought to rale for rent due for Fasli 1328. 
Both Courts haye held thatthe patta ten- 
dered by the jagirdar to the appellant is 
proper and correct and it has been found 
that the previéus pattas were wrong both 
as to rent and extent owing to the fraud 
and collusion of the karnam of the estate 
with the appellant. It is argued in second 
appeal bsfore us that the sale of the hold- 
ing by the landlord cannot be upheld unless 
he has brought a suit under s. 56 of the Act 


“for the acceptance of a paita and reliance 
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is placed on the words of the Act in s. 
D2 (3) that patias ara to remain in force 
until the consmencement of the revenue year 
for which fresh pattas and muchilikas are 
accepted, exchanged or decreed. It is 
said in this case that none of those three 
things has taken place. Oa the other- 
hand it is said that the terms of s 53 
which, it is to be noted, applies in terms 
to Oh. VI of the Act under which these 
proceedings are taken, debar the land-holder 
from proceedings against the raiyat by dis- 
traint and sale of his moveable property 
or by sale of his holding under Oh. VI 
unless patta or muchilika tendered to him 
was such as he was bound to accept or 
unless valid patta or muchilika continues in 
force. It has been held in both Courts as 
@ fact that the patta tendered is such a 
pattah as the tenant was bound to accept 
and, 1 may add, it is extremely doubtful 
whether it can be said that a valid patta 
or muchilika continues in force, the previ- 
ous pattas having been held to be vitiated 
by fraud though itis contended that they 
must be held to be in full force and effect 
until they have been actually declared un- 
enforceable or of no effect. I fail to see 
why we should accede to the argument put 
forward by the appellant which compels a 
landlord in every case of an altered patta 
to bring a suit for its acceptance. It seems 
tome, confining to myself the provisions of 
On. Vi and s. 03, that all that a landlord has 
to do to justify proceedings under Ch. Vi is 
totender to the ratyatsuch a patta as thelatter 
was bound to accept. There is undoubtedly 
some difference between the words ins, 52 
(3) and those in s. 52 (1); but I think it is 
sufficient to say that s 53 is confined to 
_ proceedings under Oh. Vi and that these pro- 
ceedings are controlled by the conditions 
set out in s. 53 (1). This suit is one under 
that Chapter, There is no doubt that the 
Estates Land Act has for one of its objects 
to facilitate the recovery of rentin arrears 
by means of summary remedies such as 
distress. That will account for the insertion 
of s. 53 (2) which is not to be found in 
the old Rent Recovery Act where, unless the 
patta was entirely correct, all the remedies 
pursued by the landlord fall to the ground. 
In Srinivasa Atyangar v. Meddaikara Abdur 
Rahim Sahib (1) which was a suit for en- 
hanced rent and heard by Avling and 
Napier, JJ. Ayling, J., decided the case on 


gi) 40 Ind. Oas. 82; 2 L. W. 108; (1917) M. W. N, 
954, 


BOLAI PILLAT V. VEDAJI BASKARA THIRUMALA RAO, 


251 


6 

the short ground that a suit would not lie 
for an enhanced rent until the landlord ob- 
tuined the ordet of the Collector uudero. 42 
(2). He refused to decide the question us to 
iether a surb for enhanced rent (in the case 
Lafore us, the rent is less than it wasin the 
previous faslis) can be brought without fires 
eiforcing the acceptance of patta. Napier, d , 
was inclined to think that the terms cof a 
new patta must be altered either by ex- 
change or by adecree nder s. 56 before 
the landlord is entitled to sue forrent. He 
ijhought “that the old patta remains in 
force, fresh pattas neither having been 
accepted, exchanged or decreed”. This, of 
course, was not a suit for sale of the held- 
ing for arrears or for enforcing the land- 
lord’s right to distraint. For the reasons 
that Ihave given, I am of opinion that the 
dictum of Napier, J., is wrong. As pointed 
out, it was not necessary for the decision of 
the appeal before him which proceeded on 
another ground. I, therefore, think that the 
judgment of the learned District Judge was 
right. It may be mentioned that this point 
apparently was not raised before the Col- 
lector and it seems to me to have been 
not very strenuously argued before the 
District Judge. In para. 4 of his judgment 
he expressed his inability to accept the con- 
tention largely on the ground of the circum- 
siance under which the previous pattas had 
been brought about, There seems to have 
been no argument on the sections of the 
Act such as we have heard to-day. For 
these reasons, I am of opinion that the 
second appeal must be dismissed with 
costs. 

Viswanatha Sastri, J.—I agrec 
with my learned brother. Ia my mind there 
is no inconsistency between s. 52, cl. (3) 
and s. 53. Even assuming that the two sec- 
tions have to be reconciled, it appears to me 
that the word “decreed” in cl. (3) of s. 52 
may be taken to include the decision on 


the validity of the patta in a contested 


suit like the present under s. 112 of the 
Act. 


Appeal dismissed. 


LAHORE HIGH COURT. 
MISOSLLANB US First Orvin APPEAL 
No. 2840 or 1925. 

February 23, 1926. 
Present:—Mr. Justice Campbell. 
WARYAM SINGH—2np Pasty 
— APPELLANT 
VETEUS 
Tan OFFICIAL LIQUIDATOR, 
EASTERN COMMEROIAL ann BANK- 
ING Oompany, Liared, AMRITSAR 
(IN Liqgurpation)—lst Party-- 
RESPONDENT. 

Companies Act (VII of 1913), ss 40, 184—Com- 
` pany's register containing name—Presumptron—Order 
gettling list of contributories, not appealed against— 
Effect. l | 

The fact of a parson's name baing contained in 
a Company's register of members is prima facie evi- 
dence of his membership. 

An order sattling liat of contributories after 
hsaring various objections under s 184, Oompanies 
Act, if not appsaled against in time, becomes final 
and the liability of a person mentioned therein as 
a contributory cannot be re-opsned in any subsequent 
procesding. 

Miscellaneous first appeal from an order 
ofthe Additional District Judge, Amritsar, 
dated the 2¥th June 1925. 

Mr. K. J. Rustomji, for the Appellant. 


Mr, Mukand Lal Puri, for the Respond- 


ent. 

JUDGMENT.—This is an appeal aris- 
ing out of proceedings in the District Court, 
Amritsar, in the matter of the Eastern 
' Commercial and Banking Company Limit- 
ed in Liquidation. 

Notice was issued by the Court to Captain 
Waryam Singh desvribed as Director of 
the Patiala Branch of the insolvent con- 
cern, directing him to appear and show 
cause why he should not be proceeded 
against under 8. 403, Indian Penal Code and 
235 of the Indian Companies Act in respect 
of furniture and property alleged to have 
belonged to the Oompany. 

Captain Waryam veri appeared in 
Court on the 29th June 1925 and objected 
that he wasnot a member of the Company 
and that he was not lable to be placed on 
the list of contributories. These objections 
wate gone into by the District Judge and 
he held that Oaptain Waryam Singh was 
a share-holder and that in any case he 
could not at that stage object to having 
been placed on the list of contributories, 

Captain Waryam Singh appeals, and it 
is urged on his behalf, firstly, that his 
nime is not on the register of members and 
hence he could not have been regarded as 
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for shares was conditional and the condi- 
tions were not complied with, thirdly, that 
no notice of allotment was sent to him, and . 
fourthly, that under s. 85 of the present 
Act, a person can be a Director for two 
months without being share-holder. 

The record shows that the Liquidator, on 
the lst December 1924, put before the 
Oourt a list of contributories complied 
from the register of share-holders, thatthe 
Court directed notice to issue to the per- 
sons named in the list and that on 2nd of 
March 1925 after hearing various objections 
the list of contributtries was settled under 
8. 184 of the Actand it included the name 
of Oaptain Waryam Singh. 

The record further shows that notice was 
sent toand received by Oaptain Waryam 
Singh. In these circumstances the order 
of the 2nd March 1925 became final against 
him after expiry of the limitation for 
appeal and no appeal was preferred by him. 
His liability asa contributory cannot now 
be re-opened. 

Furthermore, Mr. Mukand Lal Puri ‘for 
the Liquidator has produced the Company's 
register which contains the name of Oaptain 
Waryam Singh as a member. 

This under s. 40 of the Act is prima 
facie evidence of his membership and the 
burden of proving as to conditions and 
failure to send notice of allotment was on 
him and has not been discharged. 

There is no force in the appeal and it is 
dismissed with costs. 

R. L. 

N., H. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPHAL FROM ÅPPELLATR DRORER No. 1333 
oF 19283. 
dune ll, 1925. 

Present:—J ustice Sir Ewart Greaves, KT., 
and My. Justice B. B. Ghose. 
ARPIN KHAN AND otHers—DBFENDANTS - 
Nos, | to 4—APPELLANTS 
VETEUS 
CHANDI CHARAN GUHA AND 0TABRS-—- 


PLAINTIERS—RESPONDENTS. 
Bengal Tenancy Act (VITI of 1885), » 11—Landlord 
and tenant—Lease—Covenant against alienation, con- 


ghare-holder, secondly , that his application ° struction of —Right of re-entry—Covenant, validity of, 
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A covenant which involves a forfeiture must be 
construed strictly as against the grantor, but the co- 
venant must be read as a whole. 

A lease contained the following clause : -- 

“If there is gecessity for you and your heirs to sell 
the said lands and jamas, then you and your heirs 
shall sell or transfer the same at proper value to us 
and our representatives , besides this, you shall not 
be competent to sell, or make a gift of the property 
to any body or to transfer it in any way; if you or 
they do, the same shall be rejected by Oourt and 
your osat nim howla right shall be cancelled and we 
shall be entitled to the right of khas possession of the 
said properties.” 

Heid, (1) that upon a true construction of the 
covenant taken as a whole the right of re-entry was 
intended to extend to the representatives of the 
lessors if and when any sale took place by the lessees 
of the land and jamas comprised in the deed; 

(2) that the covenant did not offend against the 
provisions of s. 11 ofthe Bengal Tenancy Act, inas- 
much as the lessees were not absolutely debarred 
from alienation but merely restricted as to the persons 
in whose favour they were to alienate and they were 
protected by the fact that the sale was to be made at 
"A proper valua. f 

Appeal against a decree of the Subordi- 
nate Judge, Second Court, Bakargunj, dated 
the 27th February 1923, affirming that 
of the Munsif, Sixth Court, Barisal, dated 
the 18th April 1921. ; 

Mr, Sarat Chandra Basak (with him Babu 
Jotis Chandra Guha), for the Appellants. 

_ Mr. Gunada Charan Sen (with him Babu 

Abinas Chandra Ghose), for the Respond- 
ents, 

Babu Biraj Mohan Majumdar, for the 


Deputy Registrar. 
JUDGMENT. 


Greaves, J.—This is an appeal by the 
defendants Nos, 1 to 4 against a decision 
of the Subordinate Judge of the Second 
Oourt of Bakargunj, affirming a decision 
of the Munsif of the Sixth Court at Barisal. 

The suit out of which the appeal arises 
was one by the landlords for possession of 
certain lands which formed the subject- 
matter of a permanent tenure held at a 
fixed rent by defendant No. 1. The defend- 
ant No 1 purported to transfer to the 
defendants Nos. 2, 3and 4, the tenurein suit 
and the plaintiffs contended that by virtue 
of a cdvenant contained in the lease the 
transfer was bad and the plaintiffs were 
entitled to re-enter under the terms of the 
kabala. Ishall refer in a moment to the 
terms of the covenant but the two points 
urged before usin second appeal on behalf 
of the appellants are thaton the terms of 
the covenant itself it cannot be enforced 
by the appellants who are successors of 
the original lessor, it being contended that 


à 
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upon the true construgtion of the covenant 
the benefit of right of re-entry was only 
reserved to the lessor and not to his succes- 
gol-1n-interest. - 

Secondly, itis urged that acovenant oi 
this nature is bad, The covenant is iu 
these words: ‘ Beit further known that. 
if there is necessity for you and your heirs 
to sell the said lands and jamas, then you 
and your heirs shall sell or transfer the 
Bame at proper value to us and our repre- 
sentatives ; besides this,” you shall not be 
competent to sell, or make a gift of the pro- 
perty to any body or to transfer it in any 
way; if you or they do, the same shal! be 
rejected by Court and your osat nim howla 
right shall be cancelled and we shall be 
entitled to the right of khas possession of 
the said properties.” Jam reading a p.es- 
age contained in the paita of the L7th 
Magh 1285 B. S., but we are told that it ia 
similar in terms to that contained in the 
kabuliyat. 

Now, what is urged is, as I have stated, 
that when youcome tothe part of the cove- 
nant which deals with the right of re-entry 
on salethe persons entitled to re-enter are 
described as ‘we, that is, the lessors and 
not their successors-in-interest and accord- 
ingly, it is urged that there is no right of 
re-entry under the covenant in the plaint- 
iffs who are successors-in-interest of the 
original lessor. There is no doubt that u 
covenant which involves a forfeiture must 
be construed strictly as against the grantor 
or in this case the lessor, but we must 
read the covenant asa whole and I think 
if one reads it 80 one is forced to the con- 
clusion that it was intended to reserve the 
provisions of re-entry for the benefit of the 
lessor or for his successor-in-interest, The 
persons precluded from selling are the 
lessees and their heirs and the persons to 
whom the sale is to be made if they desire 
to sell are the lessors and their representa- 
tives. Accordingly this part of the coven- 
ant is not intended merely to extend to 
the leasors themselves, and I think, there- 
fore, upon the true construction of the 
covenant taken asa whole that the right 
of re-entry was intended to extend to the 
representatives of the lessors ifand when 
any sale took place by the lessees of the 
lands and jamas. So much for the frgt 
point. 

With regard to the second point, we were 
referred to the provisions of 8. 11 of the 
Bengal Tenancy Act. ButI do not think 
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that this section supports the contention of 
the appellants. After all, in the present 
covenarft there is no absolute covenant 
against sale or transfer: the covenant 
‘merely provides that if the lessees desire 
to sell or transfer they shall only dv so to 
their lessor or representative at a proper 
yalue. It seems io me therefore, they ara 
not absolutely debarred from alienation 
but merely restricted as to the personsin 
whose favour they are to alienate and they 
are protected by the fact that the sale is 
to ba made at a proper value. I think, 
therefore, there is no reason why we should 
say that this covenant is bad and cannot 
be enforced by the plaintiffs as representa- 
tives of the original lessor. 

In the result, therefore, the appeal fails 
and is dismissed with costs. 

Ghose, J.—!I agree. 


Z, K. Appeal dismissed. 


mae adana 


OUDH CHIEF COURT. 
Frrsr Civin APPRAL No. 18 or 1925, 

April 19, 1926. 

Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Hasan. 
Thakur SUMER SINGH-— PLAINTIPE — 
APPELLANT 
VETSUs 
Thakur AMAR SINGH AND oTHers— 
DEPSNDANT3— RESPON DENTS. 

Pre-emption sutt—Suit by nest 111end — Minar un- 
able to pay pre-emption money — Dis nisal of suit 

Where a Court is satisi-d that the suit Lor pre-emp- 
tion instituted by a next friend on bshalf of a minor, 
who hus no mans of paying th: amount of the decrees 
is for his own benefit, the suit must be dismissed. 
[p. 255, col 2. 

Walker v. Iflse, (1835) 7 Sim. 234; 40 R, R. 197,4 L, 
J. Un 54; 58 E. R 820, Foxy Suwerkrop, (1832) 1 Beay. 
583, 49 R. R. 460; 48 E R.1065, Guy v. Guy, shu 2 
Beav, 460; 50 R. R. 243.9 L. J. Ch. 289, 4 Jur. 500, 48 
E R 1259, Nalderv. Hawkins, (lod0) 2M & K. 243, 
39 R. R. 190; 39 E. R 937; Coop t Brouzh. 174 
and Hosanna Arathoon Kerakuce v. William .tmbrosa 
Serle, 3 M. L A. 329; E Meo. P. C 452, 1Sar. P. O JI, 256; 
13E R. 380; 18 E R. 523, referred to. 

a First appeal agsinst an order of the Euh- 
ordinate Judge, Sitapur, dated the 2lat 
October 1924. 

Messrs, A. P. Sen and H., E. Ghose, for 
the Appellant. 

e Messrs. Bisheshwar Nuthand Bishambhar 
Nath, for the Respondents, 


- JUDGMENT.—This is the plaintiff's 
pppeal from the decree of the Subordi- 
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nate Judge of Sitapur, dated the 21st of 
October 1924 and it arises outof a claim 
for pre-emp.ion in respect of a sale of cer- 
tain villages evidenced by the deed of the 
l7th July 1922. Thisdeed was executed 
by Thakur Amar Singh, father of the plaint- 
iff, both on his own behalf and on behalf 
of the plaintiff who was aminor on the 
date of thedeed and is still a minor. The 
consideration for the sale as stated in the 
deed is the sum of Rs. 1,98,600 and there 
is no question before us that any part of 
the consideration is not genuine. The 
vendees are Lala Madho Ram, Lala Raghubar 
Dayal, Lala Salek Ohand and Lala Misri 
Lal, defendants Nos. 2 to 5 to the present 
suit. Thakur Amar Singh, father of the 
plaintiff is defendant No. 1 to this suit. 

The present suit was instituted by one 
Thakur Raghunath Singh purporting to act 
as the next friend of Thakur Sumer Singh, 
the minor plaintiff, 

There were various defences to this suit 
but we propose to dispose of this appeal 
on one ground only. This ground is the 
subject-matter of Issue No. 1 which is AH 
follows: Is the suit for the benefit of the 
minor and is it maintainable. The Trial 
Qourt has decided this issue in the nega- 
tive and has dismissed the suit. On the 
merits of the case we are of opinion that 
the decision of the Trial Court on the issue 
mentioned above is correct and should be 
maintained. 

The exact line of defence which gave rise 
to the issue mentioned in the preceding 
paragraph is that the object of the suit 
was to enable the next friend Raghunath 
Singhand his father Durga Singh to ac- 
quire the property in suit for themselves 
aud consequently the suit was not instituted 
for the benefit of the plaintiff. 

In the first place the plaintiff's father 
Amar Singh has resisted the suit on the 
ground just now mentioned. In his appli- 
cation dated the luth of August 1923, Amar 
Singh stated that the plaintiff was only 10 
years old and was living jointly with him 
aad bis grandmother; that the family pro- 
perty was burdened with a debt of about 
Rs, 4,00,006 that the object of the sale in 
question was to satisfy a portion of those 
debts; that the minor had never evidenced 
any desire torecover the sale property by 
means of a claim for pre-emption: that 
neither the minor nor the family were pos- 
sessed of any means to pay the pre-emption 
money in case of success in this suit; and 
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that the sole object of the next friend, 
whose interests, were adverse to those of the 
Minor, was to acquire the property for 
himself. By means of this application 
Amar Singh finally prayed thatir the suit 
Were at all allowed to proceed, Afusammat 
Maharani Kuar, grandmotuer of the plaint- 
lif should be appointed as the next friend. 
The prayer for the appointment of Husam- 
mut Maharani Kuer as the next friend of 
the plaintilf was opposed by Raghunath 
Singh by means of his application of the 
2öth of September 1923, 

Chandrika Bux Singh was the grand- 
father of the plaintiff. He died in Septem- 
ber 1913. There is ample evidence on the 
record to establish the tact that there had 
been continuous and protracted litigation 
between Durga Singh the father of Raghu- 
nath Singh, the next friend, and Chanarika 
Bux Singh from the year 1899 to 19U7 
(las, Að and A39. When Darga Singh's 
attempts to acquire the property of the 
plaintill's family by means of that litiga- 
tlon proved infructuous he then changed 
his tactics and began advancing loans to 
Amar Singh and taking mortgages of the 
family property. ‘I'he property was held by 
the defendants Nos, 1 to 5 under several 
mortgages previous to the sale in question, 
and ut the instanceof Durga Singh a suit 
for redemption of those mortgages was in- 
stituted by Amar Singh both m his own 
name and in the name of his minor son the 
plaintiff. The suit ended'in a decree for 
redemption dated the lGth of March 1922 
on payment of nearly Rs. 3,090,000. It ap- 
pears that after the redemption decree 
Amar Singh succeeded in extricating uum- 
gelf from the hold of Durga Singh and 
effected the sale in question in tavour of 
the defendants Nos. 2 to 5. The sale had 
the erect of wiping off the redemption de- 
cree to the extent ot Rs. 1,98,000, and saving 
One villageaod a large area of sir lands 
waich were liable to be sold in pursuance 
of the decree, if the payment reyuired by 
the decree had not been made. lcis more 
than probable that it woyld not have been 
made. ‘he rest of the decretal amount 
was satisiied by means of amortgage which 
Amar Singh gave in favour of the decree- 
holders. ‘I'he sale was, therefore, highly 
beuencial to the entire family; but it had 
the further elfect of entirely neutralizing 
ths persistent efforts of Durga Singh to 
acquire the property belonging to the plaint- 
i's family. Not content to leare the 
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things at rest there fhe next move taken hy 
Durga Singh was the institution of ihs 
present sult by appearing in the garb o 
his son Raghunath Singh as the next fiina 
of the minor plaintiff. Itis quite clea: to 
us as it was to the learned Judge of he 
Trial Court that the plain:iffhas gut un 
means to pay the pre-emption piicein « hu 
event of his success in the present s it. 
Indeed, Chandrika Singh, plaintift’s wiiice- 
No. 1, who must betaken to have b en 
produced by Raghun&th Singh, stated tuat 
Durga Singh’s sons had agreed totake the 
property in suit under a usufructuiry 
mortgage from the plaintiff, These being 
the facts of the case we are clearly cl 
opinion that the action of Raghunath Su gh 
in instituting the present suit isin his owa 
interest and is not forthe benefitof ‘hy 
minor. i 


The next question for determination i: 
Can and should this suit be dismissed on 
that finding? Our answer is in the attir.na- 
tive, in Walker v. Else (1) Shadwell, V C, 
ordered the bill filed on behalf of an ir- 
fant to be taken oft the file and in doing +9 
made the following observation: “ Whers 
a Suit is instituted on behalf of an inf ni, 
it should be manifest to the Court that tko 
next friend is likely to conduct the suit for 
the benefit of the infant. It is reang naniv 
plain, from the facts stated in the afidas its, 
that the bill in the first cause was fied, 
not for the benefit of the infant, but ts 
gratify a spite entertaimed by the ext 
triend against the testator’s widow, becriss 
she had discharged him from her service’, 

In Fox v. Suwerkrop (2) on the re; ort 
of the Master „that a suit instituted cn 
behalf of infants was improperly institu s+, 
Lord Langdale, M. R., dismissed the +1: 
and said: “The Court has given gu: 
latitude in allowing bills to be led in ile 
name of infants by persons assuming ilu 
character of next friend, it Is, therefore, tho 
more necessary to see that this liberty snc uld 
not be abused. In this case it has lien 
ascertained thatthe suit has been improper- 
ly instituted, and there is no evidene- f 
circumstances affording any excuse fo: ils 
institution ; I have, therefore, no hesita’ icas 
“insaying, that the bill must be dismis-ed, 
with costs to be paid by the next friend.” 


(D (1835) 7 Sim. 234; 40 R. R. 127, 41. J. Ch. Gs, 23 
. ku, 826, 
(2; (1889) 1 Beny, 583; 49 R. R. 460; 48 E.R. ees 
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On a motion in the chseof Guy v. Guy (3) 
Lord Langdale following the previous de- 
cisions, dismissed the suit filed on behalf 
ofa minor by a nezt friend onthe ground 
that the suit was improper. 

In an earlier case of Nalder v. Hawkins 
(4) the observations of Lord Brougham, 
L.U,, are very instructive and they are as 
follows: “The true and the just principle 
whichshould govern all such cases is this. 
No discouragement ought to be thrown in 
the way of persons bona fide suing as next 
friends; but no undue facility should be 
given to mere volunteers, who interfere 
rather for their own purposes than forthe 
infant’s advantage, While they appear to 
act bona fide they will be protected; the 
presumption will rather be in their favour ; 
the proof will rather be thrown upon those 
who impeach their motives; the leaning will 
be more for than against them. But no 
strained presumptions will be made to 

rotect them ; no forced constructions will 

e put on their conduct; no benefit from 
bare possibilities will be conjured up in 
their behalf They must be content to 
have their motives appreciated and their 
acts judged like other parties. If they 
have invulved themselves in suspicion, their 
proceedings must besubjected to inquiry ; 
if they have incurred just blame, be it by 
improper interference, or be it by unneces- 
gary interference, they must abide the 
consequences; the suit at their instance 
must be stuyed; orif the suit be useful to 
the infant, but the parties instituting it be 
unfit to conduct it, they must give place 
to others in whom the Court can better 
repose confidence,” 


In Hosanna Arathoon Kerakoose v. Wil- 
liam Ambrose Serle (5) their Lordships of 
the Privy Council said “ But whatever may 
be the propriety of making provision by 
the appointment of a public officer for the 
institution of suits on behalf of infants, it 
is of the utmost importance that no person 
should be appointed for that purpose, of 
whom even a suspicion can exist, that he 
may*be biassed by any personal ints rest, 
either in the institution of the suit or in the 
mode of conducting it.” 

On these grounds we are of opinion thaf 


Pe 61810) 2 peer. 460; 59 R. R. 213; 9 L, J. Oh. 289; 

ur. 500; 48 E. R. 1259. 

a (1833) OM & ra 243; 39 R. R. 190; 39 E. R. 937; 
p. t. Brough. 175. 

MORERA 329; 4 Moo, P, O, 459; 1 Sar. P.O, J, 

13 E. R, 380; 18 B, R, a 
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the decree of the Court below is correct 
and should be confirmed. We dismiss 
this appeal with costs to be por by the 
nert friend. 

G. H. 


R. L. Appeal dismissed. 


Meee ee e 
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LAHORE HIGH COURT. 
Sucono Orvit APPRBAL No. 2755 or 1925. 
April 12, 1926 
Present:—Mr. Justice Jai Lal. 
KISHORI LAL AND oTHERS—DEFENDANTS 
APPELLANTS 
versus 
TILAK RAM AND OTHERS— PLAINTIFFS 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, r.l 
—Second appeal—Copy of decree in cross-appeal in 
lower Appellate Court not filed—Proper presentia- 
tion-—Registration Act (XVI of 1908), 8a. 17— Deed 


evidencing partition providing payment -of certain 
money for excess share allotted—Possession not taken 


nor money paid—Registration. 

For proper presentation of a second appeal it is not 
necessary to file a copy of the decrees in cross-appeal 
in the lower Appellate Oourt. 

Where a deed evidencing partition provides that 
the plaintiff is to pay Rs. 120 to the defendant as 
compensation for having been allotted a larger share 
in the house and that whichever party fails to keep 
his part of the contract shall pay Rs. 200 as damages 
to the other party, and it is found that neither pos- 
session has been taken by the ‘plaintiff of the part of 
the house allotted to him nor has he paid the com- 
pensation money, the document must ba regarded as a 
deed of partition and not arecord of partition already 
effected and is compulsorily registrable. 

Second appeal from a decree of the 
District Judge, Ludhiana, dated the 14th 
July 1925, affirming that of the Subordinate 
Judge, Second Class, Ludhiana, dated the 
19th May 1925. 

Mr, N. C. Pandit, for the Appellants. 

Mr. Fakir Chand, for the Respondents. 

JUDGMENT.—A preliminary objec- 
tion was raised on behalf of the respondents 
that thia appeal was barred by limitation 
and had not been properly presented as the 
copy of the decree of the Appellate Court in 
the cross-appeal ‘had not been filed. This 
objection is concluded by a judgment in 
Civil Appeal Nb. 2425 of 1925, Imam Din v. 
Iekh Rum, decided by a Division Bench of 
this Court on the 18th February 1926 and ig 
consequently overruled. The plaintiff in- 
stituted a suit to recover Rs, 200 as damages 
and possession of a portion of a house which 


ho alleged fell to his share in a private 
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partition effected in 1920. It was alleged 
by him that arbitrators were appointed to 
effect a partition, that after the partition 
had been completely effected a document 
was written which was signed by the parties 
and provided that the plaintiff would pay 
Rs. 120 to the defendant as compensation 
for having been allotted & larger share in 
the house. The document further provided 
that whivhever party failed to keep his part 
. of the contract would pay Rs. 20U as dam- 
ages to the other. An objection was raised 
that the’ document in suit was an instru- 
ment of partition and as such required regis- 
tration. The Trial Court held that the 
document recorded a partition that had 
already been completed and that it did not, 
therefore, require registration. It was also 
held that the plaintiff had not paid Rs. 120 
which he should have done. The Court, 
therefore, decreed the plaintiff's suit for 
possession of the share allotted to him at 
the partition on condition of the payment of 
Rs. 120 to the defendant. The suit as re- 
gards damages was dismissed. Both parties 
appealed to the District Judge who agreed 
with the conclusions of the Trial Court and 
dismissed the appeals. This is an appeal by 
the defendant and it is contended on his 
behalf that the document on which reliance 
was placed by the plaintiff created an in- 
terest in immoveable property of the value 
more than Rs. 10. and, therefore, required 
registration. A number of authorities were 
cited on both sides. I do not propdse to 
notice them in detail because, in my opinion, 
the case is concluded by Jat Mal v. Belt 
Ram“l). On the allegations of the plaintiff 
possession of the property allotted to him 
atthe partition was not actually given to 
him. ‘the District Judge has held that the 
plaintiff didnot pay to the defendant Rs. 120 
which he was bound to pay in order to 
complete the partition. It is difficult under 
the circumstances to understand how the 
document in suit can be interpreted as a 
record of an already completed partition. 
In my opinion the document in suit wes 
compulsorily registrable and, therefore, was 
inadmissible in evidence and no oral evi- 
dence could be given of the alleged parti- 
tion. This appeal, therefore, must be 
accepted and the plaintiff's suit dismissed 
with costs ‘throughout. I order accord- 
ingly. 
ROL Appeal accepted. 

a 33 Ind? Cas, 948; 35 P. R. 1916; 52 P. W., R 
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CALCUTTA HIGH COURT. 
A PPRAL FROM OrDHE No. 170 oF 192. 
August 20, 1925. 

Present:—J ustice Sir Babington Newbould, 
Kr, and Mr. Justice B. B. Ghose, 
AMIR ALI—Juoauent-DeEstor No. 3— 
—~-A PPELLANT 
VETSUS 
HARISH OHANDRA DAS—Decaern- 
HoLtpern—ResPoND&NT. 

Civil Procedure Code (Act V of 1008), 8. 48- -Deri > 
against several defendants—aAppeal by some defen, 
ants——Application for execution of decree more thi > 
13 years from date of original decree but within 
years from date of Appellate decree--Limitation. 

A decree was obtained against several defendan . 
some of whom preferred an appeal against the deere 
The other defendants were not made parties to t 
appeal either as appellants or as respondents Ti 
appeal was dismissed, Onan application for uwan - 
tion of the decree more than 12 years after the dute«? 
the decree of the Trial Court but within 12 yew: ci 
the date of decree of the Appellate Court: 

Held, that the application was barred as against t 
defendants who had not appealed against the deen , 


inasmuch as there was no decree of the Appellut.: 
Court against such defendants. 


Appeal against an order of the District 
Judge, Chittagong, dated the 17th cf 
January 1924, affirming that of the Munsi:', 
First Court, Chittagong, dated the 25th of 
Septsmber 1923. 

Babus Chandar Sekhar Sen and Gopendrr 
Nath Das, for the Appellant. 

Babu Charu Chandra Sen, for the Re- 
spondent. 


JUDGMENT.—The only question ii - 
volved in this case is whether the execiitio 1 
of the decree is barred under s. 48 of the 
0. P.O. The decree was obtained again: t 
several persons including the present ap- 
pellant who was defendant No. 3 in the 
Trial Court on the 7th July 1911. There 
was an appeal against that decree by tno 
of the defendants in the case, the present 
appellant not being a party to it either ¢s 
appellant or respondent. The appeal of the 
defendants Nos land 2 was dismissed cn 
the 23rd December 1912. Several applica- 
tions for execution of the decree had been 
made by the plaintiff-decree-holder for ccusts 
as against the judgment-debtors. But tLe 
present application was made on the dtu 
July 1923, that is, more than 12 years after 
the decree passed against the defendants to 
which defendant No.3, the present appellant, 
was & party, but lees than 12 years from the 
decree of the Appellate Court of the 23: 
December 1912 to which the present appel- 
lant was no party, 
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The contention on behalf of the appellant 
is that if the decrée-holder is executing 
the decfee of the Appellate Court of the 
Zord December 1912 ıt cannot be executed 
as against him because he was no party 
to the deciee; but if it was the decrec of 
the 7th July L911 which the decree-holder 
geeks to execute then it is barred by lımita- 
tion under s. 40, O. P. C. 

lt seems to us that the contention of the 
appellant should be accepted. lt is con- 
tended on behalf of the respondent that 
the fact that there was an appeal against 
the decree of the 7th July 1911 gives him 
the right to execute the decree as against 
defendant No. 3 counting the period of 
limitation from the decree passed by the 
Appellate Court. Reliance has been placed 
on behalf of the respondent on the case of 
Loke Nath Singh v. Gaju Singh (1). But 
that case proceeded upon the question 
whether the execution of the deciee was 
barred or not having regard to the provi- 
sions of Art. 152 of the Indian Limitation 
Act. That case is not applicable to the 
prerent question as it depends on the pro- 
visions ot s. 48, O. P. O. 

The only ground on which the respond- 
ent can maintain bis plea that the execu- 
tion of the decree is not barred by limita- 
tion is that the decree of the Trmal Oourt 
had been merged in the decree of the Cou1t 
of Appeal. But the difficulty in his way 
is that the present appellant was not a 
party to the appeal and consequently no 
order could have been made as against him 
by the Appellate Court by its decree. lt 
cannot, therefore, be said that the decree 
of the Trial Court was merged in the decree 
of the Appellate Court. , 

The appeal, therefore, must succeed and 
the order of the Court below directing exe- 
cution to proceed as against the appellant 
who was defendant No. 3 in the original 
suit must be set aside. 

The appllant is entitled to his costs in all 
Courts. We assess the hearing-fee at two 
gold mohurs. 


Z K. Appeal allowed. 
4) 31 Ind. Cas. 426; 20 O, W. N. 178; 22 0. L. J. 333. 


JIWAN D. NAWAS. * 
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LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No, 2605 or 1925. 
April 28, 1926. 

Present:—Mr. Justice Campbell. 
JIWAN AND ANOTHBR—PLAINTIFFS— 
APPELLANTS 
versus 
NAWAB—VENpor—LAKHMI DAS 
AND anOTHBE—~VENDEES— DEFaNDANTS— 
RESPONDENTS. 

Punjab Pre-emption Act (I of 1918), s. 15 (b)-—-Sale 
of land and rightto irrigate from well—Co-sharer in 
well, whether may pre-empt--Civil Procedure Code 
(«lct V of 1908), O. VII, r. 14 (2)—Documents not 
listed-~Admussion at lute stage. f 

Where a particular plot of land with right to irrigate 
from the wall (ma barı chah) is sold, ıt cannot be said 
that the sale transfers any more rights in the well 
than the right to take water from it and a co-sharer in 
such well has no right to pre-empt the sale. - 


Shahu v. Haku, 44 P. R. 1900, referred to. 

A document which 18 not listed in a statement 
altached to the plaint under O. Vil, r. 14 (2), 0. P.C, 
may not be admitted by the Court if tendered at a 
late stage. 


Second appeal from a decree of the Dis- 
trict Judge, Jhelum, dated the 25th May 
1925, affirming that of the Subordinate 
Judge, First Ulass, Jhelum, dated the 27th 
January 1925. | 

Dr. Shuja-ud-Din, for the Appellants. 

Mr. Nanak Chand, for the Respondents. 

JUDGMENT.—The second appeal 
arises out of a pre-emption suit which has 
been dismissed. Tne first point taken for 
the plaintiffs-appellants is that certain 
documentary evidence which was tendered 
inthe Trial Court late, that is to say after 
the first hearing, was improperly rejected. 
This point was raised betore the lower Ap- 
pellate Court which also refused to accept 
the docimentary evidence, and as this 
evidence was notlisted in a statement attach- 
ed to the plaintas required by O. VII, r. 14 
(2) O. P. U., I see no reason why the Courts 
should have admitted it. 

The only other point argued is in 
respect of the plaintiffs’ right of pre-emp- 
tion. The property sold consisted of z3 
kanals ofland ma bari chah. The plaint- 
iffs have argued that they were co-sharers 
in the well and that, since a share in the 
well was included in the sale, hence they 
became co-sharers within the meaning of 
s. 15 (b) of the Punjab Pre-emption Act. 
The authority against them cited by both 
Courts belowis Shahu v. Haku (1), where 
the would-be pre-emptor was a co-sharer 
in the actual ground in which certain wellg 


(1) 4t P. R. 1900, 
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Stood and in the actual well buildings. It 
was there held that this fact did not give 
him a right of pre-emption in respect of 
land irrigated by means of those wells and 
of part of the field number in which the 
wells stood and of the well buildings. In 
the present case it is not clear that the 
sale transferred any more than the right 
to take water from the well. There'is no 
other evidence on the point. 

The appeal must fail and is dismissed 
with costs, 


R. L. Appeal dismissed. 


BOMBAY HIGH COURT. 
First Orvin Apegan No. 112 or 1925, 
February 9, 1926. 

Present :—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
HIRA JITAJISHET MARWADI— 

_ APPELLANT 

i VETSUS 
DAULA KHETAJISAET MARWADI — 
RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
8. 2]—Execution of decree—Arrest of agriculturist 
judgment-debtor—Hxemption from arrest. 

Under s. 21 of the Dekkhan Agriculturists’ Relief 
Act, the question to be decided is whether the person 
sought to be arrested ıs an agriculturist at the time 
ofthe arrest, and if he is, then heis exempted from 
arrest under the provisions of the ssclion. 


First. appeal from a decision of the 
First Class Subordinate Judge at Thana, in 
Darkhast No. 462 of 1924. 

Mr. P. B. Shingne, for the Appellant. 

Mr. K.N. Koyajee, for the Respondent. 

JUDGMENT.—The appeal must be 
allowed. The decisionin Mulji Prushottam 
v. Goverdhandas Tribhuvandas (1) has no 
application to the case, That case was 
decided under s. 20 of the Dekkhan Agricul- 
turists’ Relief Act. Section 21 says :—‘‘No 
agriculturist shall be arrested or imprisoned 
in execution of a decreefor money passed 
whether’ before or after this Act comes 
into force.” Bo that thé question is whether 
a person sought to be arrested is an agricul- 
turist at the time ofthe arrest, and if he is, 
then heis exémpt, 

The cass must, therefore, go back to the 
Trial Court for a finding on whether the 


(1) 76 Ind. Cas. 148; 24 Bom, L. R. 1204; ALR. 


1923 Bom. 36. 
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defendant is entitled to exemption under 


s. 21. The appellant is entitled to his 
costs. 
Z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 
ORIGINAL UIVIL Soir No. 85 or 1924, 
March 23, 1925. 

Present :—Mr. Justice Ghose. 
JOTINDRA NATH DUTT— PLAINTIFF 
VETSUS 
DEBENDRA NATH DUTT—DEFENDANT, 
Execution of decree—Alortgage—Moveable property 
attached in execution of another decree, whether can 
yon ere judgmsnt-creditor is entitled to apply, 
in the execution of his decree, for the sale of moveable 
property charged with the paymentof the decretal 
amount, which has been attached in execution of a 
mnoey-decree obtained against the judgment-debtor 

by a third person. 

FACTS.—The plainti f-mortgagee 
brought a suit against the defendant-mort- 
gagor for a declaration that certain Q. P, 
Notes were a charge for the re-payment 
of his claim, and a consent decree was 
passed. The said G. P. Notes had already 
been attached in execution of another money- 
decres passed in favour of another creditor 
Surendra against the same defendant, and 
were made over to the Sheriff of Calcutta 
to the credit of that decree. The plaintiff 
applied forthe execution of his decree and 
prayed that his claim should be satisfied 
firat in preference to that of Surendra, the 
previous decree-holder in Suit No. 2955 
of 1923, and his Oounsel argued that in 
case of a decree-holder in a mortgage suit 
he need not attach the property and that 
he can get the order for sale always. 
© Mr. P.N. Chatterjee, for the Applicant, 

Mr. S. N. Banerjee, for the Non-Applicant. 

ORDER,—The Sheriff of Calcutta to 
make over to the Registrar the said G. P. 
Notes and the Registrar to sell the same 
and the sale-proceeds to be placed to the 
credit of this suit and out of the sale- 
proceeds, the applicant's claim in fhis 
suit be paid frst, and if any balance is 
left the same to be placed to the credit 
ofthe Suit No. 2985 of 1923 and paid to 


dra. 
ae p Order accordingly. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Orvit Revision No. 79-Bor 1921. 
April 8, 1926. 
Present:—Mr. Prideaux, A. J. C. 
WASUDEO— APPLICANT 
. VETSUS 
INAYAT HUSSAIN AND OTHERS — 
Non-APPLICANTS. 

Civd Procedure Code (Act V of 1908), 8s. 115, 181, O. 
IX, rr. 8, 9—Sutt, damrssql of, for default—A ppltca- 
tion for restoration, dismissal of —Appeal— Revision, 
whether lies —Sufficient cause-—Inherent power of 
Court to restore suu. 

A High Oourt has full power to entertan an 
application for revision against an order of an Appel- 
late Court dismissing an appeal from an order rejecting 
an application to restore to file a suit dismissed in 
default. 

Abdul Rahman Shah v. Shahana, 58 Ind. Cas. 718; 1 
L. 339, 82 P. W R. 1920; 1 L. L. J. 188, followed. 

A Court has no inherent power to restore a suit dis- 
missed for default without sufficient cause Leing shown 
for the plaintiff's absence on the date of hearing. A 
party who has engaged Oounsel to represent hun 1s 
within his legal rights in being personally absent, 
hence if his Oounsel fails or betaays him he has 
sulficient cause for his personal absence. 


Application for revision of an order of 
the District Judge, Akola, dated the 2nd 
February 1921, in Miscellaneous Appeal 
No. 1 of 1921. 

Mr. V. lt. Pandit, R. B., for thea Appli- 
cant, 

Mr. M. R. Bobde, for the Non-Applicants. 


ORDER.—The case from which this 
application arises was filed on the 28th of 
August 1917, and it went on to the 10th 
May 1920. Up tothat date the plaintiff had 
been always represented by Pleadera or by 
his agent, and the fact that for over 24 years 
he diligently prosecuted the case is against 
the theory that he would wilfully allow it 
to be dismissed in default. It istrue that 
on 10th March 1920 the parties were ordered 
to ftle lists of witnesses by the 17th March 
1920 and pay process fees and diet money 
within 10 days. On 17th March 1920 the 
parties were absent and they had not filed 
lists of witnesses, The case was fixed for 
10th May 1920, and the plaintift’s witnesses 
wese to be summoned first. It seems that 
the plaintiff putin a list of witnesses on 
19th April 1920, but the diet money was 
short by some 14 rupees, and the list was 
returned to him for payment of the proper 
diet money, but nothing seems to have been 
done. On the 10th May the case was dismiss- 
ed for plaintifs default. On 16th June 
1920 an application was made to restore the 
case to the file, which was refused on 4th, 
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December 1920. The reason plaintiff gave 
for his absence was that he had marriages 
to attendon 6th May 1920 and J0th May 
1920 at Nagpur and Boregaon respectively, 
and that hecould not,therefore, attend Court 
on l0th May 1920, and further that his 
Pleader was absent at Nasik. The first 
Court holds that the plaintiff had no suffici- 
ent cause for his absence on 10th May 1920, 
and that finding has been upheld ia appeal 
by the District Judge, West Berar. 

There is no doubt that the plaintiff's 
Pleader should have made suitable arrange- 
ments for some one to appear on plaintiti'’s 
behalf on the day fixed; but I do not think ' 
because that was not done, the plaintiff's 
case which covers a large claim’ should not 
have been restored to hle. 

It is argued here for the non-applicant 
that the present application in revision does 
not lie, because this Court is not rentitled 
to entertain what are really appeals put 
forward in the shape of revisions: see 
Fazal Rab v. Manzur Ahmad (1). The ap- 
plicant appeals to this Courtes inherent 
power under s. 151 of the O. P.O. For the 
applicant it is contended that this case lies 
in revision, and Abdul Rahman Shah v. 
Shahana (2) 18 relied upon. It seems to me 
that this Court has full power to deal with 
this matterin revision; and it also seems 
to me that the plaintiff's suit should have 
been restored to file. He had engaged no 
less than three Pleaders for the conduct 
of his suit, though Mr. Shindekar usually 
appeared for him. Andit would seem an 
unfortunate accident that that Pleader did 
not arrange lor some one to represent him 
on the 10th May 1920. And though a Court 
has no power to restore a suit dismissed for 
default without sufficient cause, yet the 
circumstances of the case are such that I 
think sufficient cause has been shown. Sir 
Henry Stanyon, A.J. O., held in Miscella- 
neous Appeal No. 19 of 1908, decided on 
380th April 1909, that the Court has inherent 
power to restore a suit dismissed for default 
under s. 151, C. P.C. The learned Judge 
wrote :— . , 

“ I have dealt at length with this matter 
ina recently decided case, Raja Gokuldas 

. kamlal, Miscellaneous Appeal No. 18 of 
1308, and | have there laid down that a party 
who has engaged Counsel to represent him 
is within his legal rights in being person- 
' (1) 45 Ind. Cas. 773; 40 A. 425: 16 A. L. J. 433. 


(2) 58 Ind, Cas. 748, 1 L. 339, 82 P, W. R. 1920; 1 L 
La J. 188, : 
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ally. absent, hence if his Oounsel fails or 
batrays him he has sufficient cause for his 
personal absence whether under s. 103 or a, 
8558 of the 1882 Code.” 

The result ‘is that I allow this revision, 
‘and. I direct thatthe applicant's case be 
restored to file and proceeded with from 
the stage it had reachedon 10th May 1920. 
1 make no order as to costs of this applica- 
tion. : 

G. R. D. 

Z. K, 


Revision allowed. 


ALLAHABAD HIGH COURT. 
BEcoND CIVIL APPRAL No. 1977 oF 1925. 
March 24, 1926. 
Present :—Mr, Justice Sulaiman. 
BALDEO MISIR—P.atnrirr— 
APPELLANT 
VETSUS 
BHAROS KUNBI AND otnEers—DEPENDANTS 
— RESPONDENTS, 

Evidence Act (I of 1872), s. 90, scope of—Document 
suspicious on face of w%—Presumplion—Suffictency 
of evidence, 

The presumption under s 92, Evidence Act, can only 
dispense with the necessity of proving a document 
and does not touch the question of sufficiency or 
otherwise of ita evidential value. 

Where a document is suspicions on the face of it 
and its material part seems to be erased and re-written, 


c 
Where in such u case as above the Trial Court has 
given a party the benefit of the presumption, an 
Appellate Court would be justified in interfering with 
the discretion exercised by the Court below. 
Manavikraman v. NUambur -Thacharakavil Manavi- 
kraman, 31 Ind. Oas. 579, referred to. 


-Second appeal against a decree of the 
Additional Subordinate Judge, Benares, 
dated the 14th of July 1925. 

Mr. Ambika Prasad, for the Appellant. | 
- JUDGMENT.—The only -point in this 
case is as to the rejection of a document 
purporting to bea mortgage-deed of 1873. 
The plaintiff produced the original in 
Oourt hoping that as the” document pur- 
ported to be more than 30 years old, the 
‘Court below would presume itto be genuine 


‘Before, the plaintiff closed his evidence he ` 


BALDEO MISIR V. 


no presumption attaches to.it under s. 90, Evidence - 
Act. 


“the evidence still remains. 


dhan 


did not ask the Court of first instance to ' 


decide whether the document was going 
‘to bepresumed to be genuine or not. 


The : 


‘Court of first instance, however, presumed < 
: Ìt to be genuine apparently without care- | 
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fully examining itë On appeal the learned 
Judge examined the documentvery care- 
fully and marked passages in it with red 
pencil which he says have been erased 
and re-written with fresh ink. Therecords 
were sent for and I have examined the 
document myself and I fully agree with 
the lower Appellate Court that the decu- 
ment has been tampered with. Under 
these circumstances, the lower Appellate 
Court was perfectly justified in differing 
from the first Gourt and in refusing to draw 
any presumption as to its genuineness, 
The learned Vakil for the appellant relics 
on the case of Mananikraman Y. Nilaubir 
Thacharakavil Manavikraman (1). But even 
in that case it was conceded that the lower 
Appellate Court would have power to dilfer 
from the view of the Court of first instance, 
though it should not lightly interfere 
with the exercise of the discretion invested 
in the first Court. In the present case, 
having regard to the suspicious nature of 
the document, the lower Appellate Court 
has rightly interfered with the exercise of 
the discretion of first Court. There is a 
further difficulty remaining. If it be con- 
ceded for the sake of argument that tle 
document ought to be presumed to he 
genuine in the sense that it was executed 
by the person by whom it purports to have 


(been executed, it does not follow that this 


document is sufficient evidence to piove 
the plaintiff's case. The presumption can 
only dispense with the necessity of its 
proof, but the question of the sufficiency of 
When the 
document, is so suspicious, on the face of 
it, and when the very place where it pro- 
fesses to mortgage the tree has been erased 
and re-written, the decument even if ad- 
mitted is wholly insufficient to prove the 
plaintiff's case. The plaintiff ought to be 
thankful that he has not been ordered to 


. be prosecuted by the lower Appellate Oourt. 


The appeal is dismissed. a 
R. L. Appeal dismissed, 
(1) 31 Ind. Oas. 579. 


MADRAS HIGH COURT. 
Srconp Givin APPEALS Nos. 443 AND 1489 
oF 1923. 

January 9, 1926. 
Present:—Justice Sir Charles Gordon 
Spencer, KT. 

In 8. A. No 443 oF 1923. 
KASTHURI CHETTY AND ANOTHHR— 
DerenDants Nos. 4 AND 5-—APPELLANTS 


VETSUS 
CHINNASWAMI PILLAI (pzap) AND 
OTHERS—PLAINIIFF AND DEFENDANTS 
Nos 1—3 AND Lauat REPRESENTATIVES OF 
DBECHASED PLAINTIFE— RESPONDENTS. 

In 8. A. No. 1489 oF 1923. 
OHINNASWAMI PILLAI (DBAD) AND 
OTHERS-—PLAINTIFFS Legal REPRESENTATIVES 
—APPELLANTS 

; VETSUB 
ALAGA PILLAI AND OTHERS—DRERNDANTS 


Nos. 1—5— RESPONDENTS. 

Transfer of Property Act (IV of 1888), 8. 58— 
Alienation in fraud of crediters—Transferee paying 
off mortgage on property—Sale set aside—Charge for 
amount paid to mortgagee. 

There can be noequityin favour of a purchaser 
in fraud of creditors who acts without bona fides. 

Karuppan Ambalagaran v. Muhammad Sakuth 
Tevvat, 22 Ind. Oas. 253; 26M. L. J. 74; 14 M. L.T. 
478; \1914) M. W. N. 131, followed. 

Where a sale in fraud of creditors is set aside, the 
transferee, who has discharged a prior mortgage on 
the properties, is not entitled toa charge in respect 
of the amount paid by hin. 


Second appeal against a decree of the 
Oourt of the Subordinate Judge, Dindigul, 
in A. S. No, 11 of 1921, preferred against a 
decree of the Court of the District Munsif, 
Dindigul, in O. 8. No. 1450 of 1919, 

Mr. T. V. Muthukrishna Iyer, for the Ap- 
pellante. 

Mr. T. Nallasivam Pillai, for the Re- 
spondents. 


JUDGMENT. 
In § A. No. 443 of 1923. 

The plaintiff's suit was dismissed in the 
Court of first instance on the District 
Munsif's finding that the sale-deeds, Exs. 
D, Eand F were brought about to defraud 
Ist defendant’s creditor, viz., 4th defend- 
ant. The Subordinate Judge also found 
as 8 conclusion of fact that these transac- 
tions were not bona fide. 

He, however, gave the plaintiff, who w 
a purchaser under Ex. F, a charge for 
Rs. 450 on the suit properties, on the 
ground that his vendor Maruthanayagam 
Pillai had paid Rs 400 in discharging 
€ prior mortgage (Ex. O) on Ist defend- 
nt's 
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Judge did not rely on the doctrine of 
subrogation, but he gave this relie out 
of equitable considerations. In so doing 
he overlooked the law that thegye can be 
no equity in favour of a purchaser in fraud 
of creditors who acts without bona fides 
[Vide Karuppan Ambalagaran v. Muham- 
mad Sokuth Levvai (1)]. 

Even assuming that some consideration 
passed for the sale under Ex. F to plaintiff 
which the District Munsif found against, 
the Subordinate Judge has not clearly 
found to be established. The plaintiff has 
no right to be paid what his vendor paid 
under a speculative and fraudulent pur- 
chase. 

Theappeal is allowed and the decree of 
the lower Appellate Court is reversed and 
the decree of the District Munsif dismissing 
the suit is restored with costs in this 


Court. 
In 8 A. No. 1489 of 1923. 

On the findings of the Courts below, and 
in view of the result of the connected Second 
Appeal No 443 of 1923, this second appeal 
is dismissed with costs. 

YKY Appeal allowed. 


(1) 22 Ind. Oas. 253; 26 M. L. J. 74; 14 M. L, T. 478; 
(1914) AL W., N, 131. 


BOMBAY HIGH COURT. 
First CivIL AprgaL No. 274 or 1924. 
January 21, 1926. 

Present :—8ir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
VALLI ABA KUTOHI—P vatntirrF— 
APPELLANT 


versus 
Tar NASIK MUNICIPALITY —DerenpDant 


— RESPONDENT. 

Bombay District Municipal Act (IIL of 1901), 8. 160 
Building, application for permission to erect— 
Municipality, phate can require applicant to set back 
building—Agreement to set back building and receive 
compensation, whether can be enforced. 

Where a regular line of street has not been prescrib- 
ed, the Ohief Officer ofa Municipality cannot order a 
person, who has applied for permission to build a 
house, to set back his building and leave an open 
space for being incorporated into the adjoining street. 
He can only lay down in what manner the new build- 
ing should be erected having regard to the provi- 
sions of the Bombay District Municipal Act. 

A Municipality has no power to gall upon a person 
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to surrender any portion of his land to the Municipal- 
ity, nor can they acquira any land by private agrec- 
ment, i 

An agreemeng arrived at between a Municipality 
and a person who has applied for permission to build 
a house, whereby the latter agrees to set back his 
building and to recsive compensation from the Munici- 
pality for the sot back, is not enforceable ina Court 
on account of its uncertainty inasmuch as the Court 
cannot decide what should be the price to be paid by 
the Municipality, the parties not having specified the 
price. 

First appeal from a decision of the First 
Class Subordinate Judge at Nasik, in Civil 
Suit No. 362 of 1923. 

Mr. P. B. Shingne, for the Appellant. 

Mr. D. R. Patvardhan, for the Respond- 
ent, 


JUDGMENT .—The plaintiff purchased 
an old dilapidated house in Nasik bearing 
Municipal No. 759, and abutting the Gaya- 
dhani Lane on the south, for Rs. 10,000, by 
a sale-deed, Ex. 68, dated May 29, 1922. On 
June 26 following, he applied to the 
Municipality for permission to build a new 
house on the site thereof. The Chief Officer, 
thereupon, ordered that he should leave a 
space of eight feet on the south side all 


along ‘the whole length of his house, which’ 


was elghty-nine feet seven inches from east 
to west, for being incorporated into the 
street adjoining it, and build on the remain- 
ing portion. 

That was an illegal order. Admittedly, 
when the plaintiff asked for permission 
to build, aregular line of the street had 
not been prescribed. The Chief Officer 
could not order the plaintiff to set back his 
land, He could only lay down in what 
manner the new building should be 
erected having regard tothe provisions of 
the Act. 

The plaintiff then applied tothe general 
body on September 1], 1922, and that body 
resolved, on March 12, 1923, that the pro- 
posed new building should beset back to the 
extent ofonly three feet on the south side 
and compensation should be paid to him 
for the set-back. The plaintiff appears to 


have agreed to give up the strip of his: 


land, three feet wide, to the Municipality; 
and so far it may be said there was an 
agreement. But it isan agreement which 
it is impossible for any Court to carry into 
effect on account of its uncertainty. It is 
not possible for the Court to decide for the 
arties what should te the price to be paid 
y the Municipality for the land thatthe 
plaintiff agreed to give up to them, 
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However, on April 5, 1923, the,plaintif 
made an application demanding the pric? 
of the land taken by the Municipality. <A; 
a matter of fact nothing really effectiv> 
was done to arrive at an agreement wit! 
regard to the price. There were negotin- 
tions to refer the dispute to arbitration, 
but no arbitrators were appointed to take 
up the reference. It does not appear ever 
that there was any submission to arbitration 
There was only a certain 2mount of converse - 
tion with regard to the method by whivl. 
the amount of compensation should he 
calculated. 

The plaintiff then brought a suit to re- 
cover compensation, and the defendant 
pleaded that the suit was premature and 
was barred under s. 160 of the Districi 
Municipal Act. The Jugde found this 
question in favour of the plaintif. But 


going into the question of what was 
the value of the strip of band given up 
by the plaintiff, held it was Rs. 2,600 


only, as the defendant Municipality had 
agreed to pay for the site, and not for the 
structure thereon. 

Now, we think that the whole of the pro- 
ceedings taken were wrong owing to a 
failure on the part of the Municipality to 
realise what their proper powers were under 
the Act. We have not been referred to anv 
section of the Act under which the Munici- 
pality would have the power to acqune 
any portion of the plaintiff's land by agiee- 
ment. They certainly had no poner what- 
ever to call upon the plaintiff to surrender 
to them the strip of land. If they requi:ed 
to obtain possession of any portion of the 
plaintiff's land, they would probably have 
to show that it was required fora pul lic 
purpose before they could spend Munici- 
pal funds on the acquisition. 

However, that may be, we have here mere- 
ly negotiations between the parties which 
never crystallised into an agreement which 
could be enforced by the Cout, There- 
fore, there is no jurisdiction by which the 
Court can be entitled to make a contract 
for the parties and decide Letween tlen? 
what would be the amount to he paidiv 
the Municipality for the plaintifs lund 

Ws think then that the crogss-objecticns 
that the suit should have been diemissecl 
must be upheld and the suit must be dis? 
missed. In the circumstances of the care 
we make ro order as to costs. . 

g. K. Cross-objections alloucd and 

4 Suit dismisecd, 


€ $ 
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MADRAS HIGH COURT. 
Arrgeat AGatnst ORDER No. 361 or 1924. 
January 19, 1926. 

Present: —Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
NARAYANASWAMI AIYAR— 

> PLAINTIFF— APPELLANT 
versus 
VENKATARAMA ATYAR AND anoTHER— 


DEFENDANTS Nos. 4 AND S—ResponDRENTS. 

Evidence Act (I of 18349), 8. 115 — Estoppel-—Morigage- 
deed containing recital as to receipt of consideration 
~—Sutt by assignee of mortgagee—MMortgagor, whether 
estopped from denying consideration—Purchaser from 
mortgagor, position of—Ciml Procedure Code Act V 
of 1908), O. XXI, r. 28-—~-Preliminary point - Decision 
on question of estoppel—Appeal—Remand—Appeal, 
second, whether lies 

Where a deed of conveyance—whether by way of 
mortgage or otherwise—contaims withm itself a 
receipt of the consideration money, or bas a receipt 
endorsed upon it, the vendor or mortgagor is estopped 
as between himself and a person who innocently acts 
upon the faith of such a representation, from averr- 
ing that a less sum or no sum at all has been received 
by him. [p. 265, col. 1 | 

In a®suit by the assignee of a mortgage which con- 
tains a statement that the consideration for the mort- 


gage has been received by the mortgagor, the plaint-. 


iff must be taken to have advanced his money on the 
faith of the production of the mortgage-deed and the 
mortgagor is estopped from raising the question of 
consideration for the mortgage. Likewise a vendee 
who claims the property through the mortgagor is 
also equally estopped from raising the question. 

Bickerton v. Walker, (1886) 31 Ch. D. 151,55 L J Ch. 
997: 53 L. T. 731; 34 W R. 141 and Sauesh Chandra 
v Bechai Gope, 84 Ind Cas. 124; 40 O. L. J. 67, A. 1. 
R. 1925 Cal. 94, relied on. 

Izzatunnisa Begam v. Pertab Singh, 3 Ind Cas. 
703, 31 A. 583, 11 O. W. N. 1143; 100 L.J 313,64. 
la. J. 817; 11 Bom L. R 1220: 6 M. L. T. 277; 19 AL 
L. J 682; 36 I A 203 (P C.), distinguished. 

Where the Trial Court in a suit by the assignee 
of a mortgage to enforce the mortgage rested ies 
decision on the question of the receipt of considera- 
tion in favour of the plaintiff*on the basis of estoppel 
and disallowed evidence regarding the question and 
the Appellate Court differing from the Trial Court 
remanded the case for disposal on the merits: 

Held, that the suit had been disposed of by the 
Trial Court on a preliminary point and the order of 
remand was, therefore, appealable. 

Appeal against an order of the Court 
of the Additional Subordinate Judge, 
Tanjore, in A. 8. No. 19 of 1924, (A. 8. 
No. 58 of 1923, District Court, West Tan- 
fore), preferred against a decree of the 
Court of the District Munsif, Tiruvadi, in 
O. 5. No. 54 of 1922. 

Messrs. T. V. Muthukrishna Atyar*and 
V. Subrahmanya Atyar, for the Appellant, 
* Mr. K. V. Krishnaswami Iyer, for the 
Respondents. 

J UDGMENT.—This is an appeal from 
an order of remand. Plaintiff is the appel- 


lant. Hə is the assignee of a mortgage 
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from the 8th defendant. The Ist defend 
ants deceased husband mortgaged the 
suit properties to the 8th defendant for a 
sum of Rs. 550 under Ex. A dated 23rd of 
July 1909. Later on, the let defendant who 
had become entitled to the properties sold 
them to the 4th defendant under Ex. D 
subject to the payment of the suit mort- 
gage, the consideration for which was men- 
tioned as Rs, 550. This appeal arises out 
of the suit instituted by the plaintiff, the 
assignee, for the enforcement of the mort- 
gage by sale of the mortgaged properties. 

The 4th defendant contended that the 
mortgage was not supported by considera- 
tion, The District Munsif held that he was 
estopped from questioning the consideration 
for Ex. A. Thelearned Subordinate Judge 
on appeal held that there was no estoppel 
and remanded the guit for trying the ques- 
tion of consideration. T 

The contesting respondent has taken a 
preliminary objection that no appeal lies 
against the order of remand, inasmuch a8 
the decision of the case by the District 
Munsif was not based upon a “preliminary. 
point.” It is true, as pointed out by him, 
that the District Munsif has referred to the 
evidence regarding consideration in paras 
10 of his judgment but it is clear from 
the records and this is pointed out 
by the Subordinate Judge also—that the 
District Munsif did not give an opportu- 
nity tothe 4thdefendant’s Vakil to cross 
examine the witnesses on the question of 
consideration or to tender any evidenae 
in support of his contention, obviously on 
the ground that he was estopped from im-, 
peaching Ex. A. In these circumstances, 
we are satisfied that the District Munsif, 
rested his decision on the “preliminary, 
point” of estoppel and thus disallowed evi- 
dence on the main issue. An appeal, there- 
fore, lies against the order of remand. «+ 

The main question for decision is whether 
the 4th defendant is estopped from ques-. 
tioning the consideration for Ex. A. At 
the very outset it may be mentioned that 
neither the Jst defendant nor the 8th de- 
fendant denies the consideration for the 
suit mortgage. It is argued by the learned 
Vakil for the appellant that the lst defend- 
ant who occupies the position of the 
mortgagor is estopped from raising the- 
question of consideration and that, since 
the 4th defendant claims the suit proper: 
ties through her as his vendor, the plea of 
estoppel operates equally against him.’ In 
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Bickerton v. Walker (1) it was held that 
“Where a deed of conveyance—whether by 
way of mortgage or otherwise—contains 
within $ itself a receipt for consideration 
money, or has a receipt endorsed upon if, 
the vendor or mortgagor is estopped as 
between himself and a person who inno- 
cently acts upon the faith of such a repre- 
sentation fromaverring that a less sumor no 
sum at all hasbeen received by him.” (See 
Halsbury's Laws of England Vol. XIII, page 
371, para. 523). As pointed out by Fry, L. J. 
in ‘that decision so in this case the mort- 
gagor allowed the mortgagee (8th defendant) 
to have possession of the deed containing 
the statement that Rs. 550 was the consider- 
ation for ‘the mortgage and the plaintiff 
“must be taken to have advanced his money 
on the faith of the production of the mort- 
page-deed. The mortgagor being thus 
clearly estopped from raising the question 
of consideration for Ex. A, we think that 
the vendee, the 4th defendant, who claims 
the property through the mortgagor, is 
also equally estopped from raising the 
same question. In Sailesh Chandra v. Bechat 
Gope (2) it was held thata transferee of 
a portion of mortgaged property is not 
competent to avoid a deed on the ground 
of undue influence exercised on the mort- 
gagor when the mortgagor himself did not 
at any time avoid the contract, nor did he 
seek to do soin the suit brought against him 
and the transferee on the deed. 

“On behalf of the respondent Mr. Krish- 
maswami Aiyar relies on a decision in 
fzzatunni3sa Begam v. Partab Singh (3), in 
support of the argument that the plea of 
estoppel: dogs not’ operate against the 4th 
defendant. In that caseit was held that 
the owner of properties sold subject to in- 
cumbrances which were afterwards declar- 
ed void would not bs entitled to claim 
from the auction-purchaser the incumbranca 
amounts. This decision has absolutely no 
bearing on the question raised before us. 
In reply tothe piea that the auction pur- 
chaser was estopped from contending that 
he was not bound to pay the incumbrance 
moneys, their Lordshipspointed out, “There 
is nothing in the circumstances of the case 


to raise an estoppel agaiast the appellant, i. 


(D (1886) 3 31 Oh. D. 151; 55 L. J. Oh. 227; 53 L. T, 
731: 34 W. R. 18l 
A. I. R. 1925 


(2) o Oas. 124; 40 O. L. J. 67; 
Oal. 9 
(3) 3 Tnd. Cas. 793; 31 A. 583, 11 C. W N. 1143; 


10 0. L. J. 313; 6 A. L. J. 817; 11 Bom. L. R. 1220; 


6 M. L. T 1277, 19 M) L. J. 682; 36 I. A. 203 (P. C). 
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meaning therebyf that no representations 
affecting any body's conduct could h» »up- 
posed to have been made by the auction- 
purchaser. In the present case the 4th 
defendant is estopped not by any represen- 
tations or admission which he has himself 
made but by representations or admission 
made by the mortgagor, (now represented 
by the Ist defendant) through whom he 
claims title to the mortgaged properties. 

In this view, it follows that the 4th de- 
fendant is estopped from raising the ques- 
tion of consideration and, as all the other 
issues have been decided in favour of the 
plaintiff, we think the plaintif is entitled 
to get the decree passed in his favour by 
the District Munsif for the sale of the B 
schedule properties. Setting aside the order 
of the lower Court we, therefore, restore the 
decree of the District Munsif with costs 
here and in the Court below. 

V. N. V, 


Z. K, Appeal allower, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Civit APPRAL No. 488 or 1925. 
March 6,1926. 
Present:——Mr. Findlay, Officiating J C, 

JAGESHWAR BALKRISHNA — 
DEFENDANT —APPELLANT 


VETEUS 
JANKI BALI AND ANOTHER- -PLAIN ITS — 
RESPONDENTS. 

Transfer a ay Act (IV of I882), 8.51 Trang. 
feree from limpted owner--Improvements, e> ar, 
whether can ie recovered—-Good farth, ahan nrt, 
efect of. 


A transferee from a limited owner who i3 tnay 
that his transferor has only a life-interces' in the 
property cannot claim to recover the cost of mmpiove- 
ments effected by him upon the property from tae 
reversioners of his transferor, when the transfer is set 
aside, unless the reversioners had acquiesced in the 
transfer. 

Second appeal against a decree of the 
Additional District Judge, Nagpur, dated 
the 28th July 1925, in Civil Appeal eNo. 31 
of 1925. 

Mr. W. R. Puranik, for the Appellant. 

JUDGMENT.—I have heard the Pleader 
for the appellant in this case. Only the 
second ground of appeal was pressed to the 
effect that in any event, even if the gift was 
one by the limited owner, the improvements 
were made bona jide and that, having regard 
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to the provisions of s. 51 of the Transfer of 
Property Act, the defendant was entitled, 
at least, to receive from the plaintiffs the 
value of the materials ‘of the structure 
which he erected upon the site in dispute. 
It has been urged that although no case of 
strict estoppel may arise, yet the above pro- 
vision of law should have been applied in 
the case, even though it would amount to 
what might be called the grant of an in- 
termediate relief as between the respective 
claims of the defendant and plaintiffs: cf. 
Loola v. Pyare (1). 

For my own part, it seems to me impossible 
to apply the principle laid down in Nan- 
jamma v. Nacharamma (2) to the facts of the 
present case. The findings of fact arrived 
at by the two Courts below make it impos- 
sible to hold that the appellant was a trans- 
feree in good faith from Afusammat Sundar- 
bai. He must have very well known that 
the latter had only a life-interest in the 
property and was incompetent to transfer 
it, and there has been no sufficient proof of 
acquiescence on the part of the #plaintiffs. 
Clearly, the appellant raised the structure 
he did at his own risk and it is impossible 
to suppose on any reasonable inference that 
he believed that he was absolutely entitled 
to the site. 

On the findings arrived at by the Courts 
below it is impossible to apply s. 51 of the 
Transfer of Property Act in the present case 
and Isee no reason to interfere. The appeal 
is dismissed without notice to the respond- 
ents. 

Z. E, Appeal dismissed. 

fs 33 Ind. Oas. 497; 12 N. L. R. 57 at p. 60. 

(2) 17 M. L. J.622. `’ l 


BOMBAY HIGH COURT. 
OjivIL APPLIGATION No. 831 oF 1924, 
February 5, 1926. 

Present :—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 


MAHOMED JAFER—-APPELLANT 
Versus 
SHEIKH AHMED AND anoTsER— 
OPPONENTS. 


Civil Procedure Code (Act V of 1908), O. TII, r.1, 
0. XLI, r. 1—Appeal filed by Pleader without vakil 
patra~Yakil patra filed subsequently, effect of. 

Where an appeal is presented by a Pleader duly 
appointed to act on the appellant's behalf by a vakil 
paira, the appeal cannot be held to be incompetent 
merely because the vakıl patra has not been filed. 
‘She proper practice in euch 9 case is for the appellant 
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to apply to the Court, as soon as the vakil patra is 
filed, for leave to take the appeal on the file. 


Rule 4 

Mr, A. G. Desai, for the Appellant. 

Mr. K. N. Koyajee, for the Opponents. 

JUDGMENT. 

Macleod, C. J.—Ths appellant filed this 
appeal with all the documents prescribed 
by O. XLT, r. 1, O. P. O. but without a 
vakilpatra. Hs, therefore, had to apply 
for leave after:the vakilpatra had been 
filed, calling on the opponents to show 
causo why delay should not þe excused. 
Order III, r. 1, says:—“Any appearance, 
application or act in or to any Court, re- 
quired or authorized by law to be made or 
done bya party in such Court, may, except, 
where otherwise expressly provided by any 
law for the time being in force, be made 
or done by the party in person or by his 
recognized agent or by a Pleader duly 
appointed to act on his behalf.” An appeal 
may be presented bya Pleader duly appoint- 
ed to act on the appellant’s behalf by 
virtue of the vakilpalra having been signed 
so thatit would appear that the non-filing 
of the vakil patra in Court would not pre- 
veut theappeal from being an appeal pro- 
perly preferred. In any event I do not 
think there is any necessity for a Rule in 
these cases being issned calling upon the 
opponents to show cause why the delay 
should not be excused. The only result 
is that the hearing of the appeal is delayed 
because as & matter of course the delay is 
always excused. 

I think the proper practice is for the appel. 
lant, if a vakilpatra is not filed with the 
appeal, to apply to the Court as soon as 
it is filed for leave to take the appeal 
on thefile. There will then be no neces- 
sity to serve any notices thereafter on the 
appellant. 

In this case delay will beexcused. The 
appellant will have to pay ths opponents’ 
costs of the Rule. 

Coyajee, J.—! agree. 

Z. K. kule made absolute. 
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MADRAS HIGH COURT. 
Crvit Ravision Petition No. 625 or 1925. 
February 8, 1926. 
Presemt:—Mr. Justice Wallace. 
KOLLURU VENKATARATNAM 
—DBrENDANT No. 1L—PETITIONBg 
VETBUS ” 

PUSAPATI VENKAMMA— PLAINTIFF 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 115, O. VI, 
7. 17—Suit on pro-note—Amendment of plant so as to 


include claim on original liability allowed—Revi- 
on. 


Where in a suit on a pro-note, the plaintiff applied 
to amend the plaint so as to base the claim also under 
the original liability of the defendant and the amend- 
ment did not affect the defendant's liability to pay 
though there was a change in the manner in which the 
plaintiff claimed the debt 


Held, that the order of amendment was neither 


without a pemehen nor was jurisdiction exercised 
irregularly 

Naba Kumar Choudhury v. Higheazany, 79 Ind. Oas. 
403; 51 O. 845; A. I. R. 1925 Cal. 419, referred to. 


Petition, under s. 115 of Act V of 1908, 
praying the High Oourt to revise the order 
of the Court of the District Munsif, Masu- 
lipatam, dated the 6th February 1925, in C. 
M. P. No. 103 of 1925,in O. S. No. 1 of 
1925, 

Mr. K. Venkatarama Raja, for the Peti- 
tioner 

Mr. Ch. Raghava Row, for the Respond- 
ent. 

JUDGMENT.—The amendment of the 
plaint was called for because the basis of 
plaintiff's right to sue had been jeopardis- 
ed by a decision in another suit that a 
similar endorsement ona similar pro-note 
was a forgery. This decision was passed 
after the plaintin this suit was filed and 
the application for amendment of the plaint 
was putin promptly. The amendment if 
allowed merely gives plaintiff another 
“string to her bow,” in respect of her claim 
that the original liability of defendant 
under the suit note to Nagayya has now 
passed into a liability to herself. Defend- 
ant does not seem to plead that he is not 
liable under the note, provided the suit is 
in time. In these circumstances the ruling 
in Naba Kumar Choudhury v. Higheazany 
(1) cited by the lower Court is in point and 
the amendment does not affect defendant's 
liability to pay though there isa change in 
the manner in which plaintiff claims the 
debt. l 

In the cireumstance3 Lam not prepared 
to hold that the lower Court has acted with- 

(1) 79 Ind. Oas. 403, 51 O. 845, A.I R. 1925 Cal. 
419. 


DRSHMUKH, 267 


out jurisdiction or hd exercised its jurie- 
diction irregularly in allowing the amena- 
ment. 

The petition is dismissed with costs. 

V. N. V. Petition dismissed. 


BOMBAY HIGH COURT. 
Seconp CIVIL APrBAL No. 87 or 1925. 
February 16, 1926 
Present:—Sir. Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
RAGHUNATH SHIVRAM KULKARNI 
AND OTHERS—APPELLANTS 
VETSUS 
NARAYAN CHINTAMAN DESHMUKH 
AND OTHBRS— RESPONDENTS. 

Ezrecution of decree—Court, power of, to alter teri 3 
of decree—Default by judgment-debtor—Relref agarnt 
forfeitture—Interest, rate of, whether can be enhance ! 

A Qourt executing a decree has no power to alir 
the terms of the decree either with regard to the d - 
creta! amount or the rate of interest which has totg 
paid thereon. It cannot, for instance, when relievin g 
a ae Lanka ON against the consequences of 1: 3 
default, award to the decree-holder an enhanced ra.» 
of interest upon the decretal amount. 


Second appeal from a decision of the 
District Judge at Ratnagiri, in Appes! 
No. 135 of 1923, confirming an order of the 
Subordinate Judge at Rajapur, in Dar- 
khast No. 133 of 1920. 

Mr. S. S. Patkar, Government Pleader, 
for the Appellants. 

Mr. G. B. Chitale, for the Respondents. 


JUDGMENT. 

Macleod, C, J.—{n Suit No. 53 of 1915 
in the Rajapur Court, in the Ratnagiri 
District a decree was passed in favour of 
the plaintiff for Rs. 1,450 payable by in- 
stalments. Rs 1,000 out of the decretel 
amount was to carry interest at 3 per 
cant. The defendant defaulted, so that tho 
plaintiff took out a darkhast in May 19:0. 
The defendant replied to the darkhast with 
a darkhast of his own asking to bs relieve] 
against forfeiture. The darkhast for some 
reason or other did not come to a hear- 
ing before the Subordinate Judge until 
February 26, 1923, when the default was 
excused, but the Judge directed that the 
balanca of the decretal amount should 
carry interest at 7 per cent. instead of 
3. la appeal, the District Judge confirm 
ed this order. e 

We have now before us a sile-deed of 
Dacamber 30, 1921, by the judg nent-debtor, 
gf a portion of his proparty for Ra. 1,500, 


@ 
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and, it was intended that the purchaser 
should pay out of the consideration money 
sufficient to pay off the decretal amount 
under the darkhast which the plaintiff had 
taken. out -for execution of his decree. 
Only Rs. 900 were paid out of Rs. 1,500, 
and we do not know whether the judgment- 
debtor has recovered the balance of Rs. 600 
and so taken advantage of the sale to keep 
that money, or whether, as we are told 
now, the purchaser has defaulted to that 
extent. However, that may be, we have to 
consider two questions: 

(1) Whether the default should be ex- 
cused, and payment by instalments, as ori- 
ginally decreed, allowed; 

.(2) whether the order of the Trial Conrt 
enhancing the rate of interest of 3 per 
cent. to 7 was within its jurisdiction. 


Both Courts appear to have relied upon 
the remarks of this Court in Narsinha 
Gopal v. Balvant Madhav (1) In that case 
a decree was made payable by instalments, 
and it was provided that in default of 
payment of two instalments the whole 
amount then due should berezovered with 
interest by sale of certain property over 
which a charge was declared. The defend- 
ant defaulted, and the decree-holder sought 
to recover the balance dus under the 
decree by sale of the property. It was 
held that if the parties were restored to 
the position they would have held if no 
default had been committed, the ends of 
equity would have been secured. Bat 
when we said that as a Court of Equity 
we had wide powers to do what seemed 
to us just, we did not mean we had powers 
to alter the terma of the decree either 
with regard to the decretal amount or the 
rate of interest which was to be paid 
thereon. And I donot think myself the 
Executing Court had power to make an 
order enhancing the rate of interest which 
was fixed by the award decree. The re- 
marks in the case I have cited must be 
read only with regard to the context. In 
that case the decree also gave a charge 
on Gertain property, so the plaintiff was 
sured when the default was excused. But 
in this case it appears that the debtor 
sold his property for the express purpose 
of paying off the decree, and we cannot 
be certain that he has not retained part of 
thô purchase price, with the result that 


1) 64 Ind. Cas. 570; 46 B. 463, 23 Bom. L. R. 1233: 
A ER. 1923 Bom. 170,. ; 
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the chance of the plaintiff getting back the 
whole of what is due would be diminished. 

Considering these facts, we think the 
fairest order to make is that the defendant 
should pay what remains due under the 
original decree within six months of these 
proceedings going back to the lower Court. 
Then, in default of such payment, the 
plaintiff will be entitled to execute the 
decree. The appeal is dismissed and the 
cross-objections are allowed with costs to 
the judgment-debtor, l 

Coyajee, J.—l agree. 

Z. K. Appeal dismissed: 

Cross-objections allowed, 





ALLAHABAD HIGH COURT. 
Figst Cryin Appsat No. 311 oF 1922. 
February 8, 1926. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

Munshi MUHAMMAD NASIR—~P vaintipe: 

—APPRLLANI 
verSus 
ROSHAN AND OTaBRS—DEFENDANTS— 
RESPONDENTS. 
- Custom—Pre-emption—Qaribi ekjaddi or near 
collaterals—Unusual custom, proof of—Co-sharers— 
Persons owning land in separate mahals of millage. 

A pte-emptor related to the vendor through a 
common ancestor mn the eighth degree cannot be said 
to be his garibi ekjadd: or near relation. [p 269, col. 1.] 

Ganga Mal v kam Sarup Mal, 58 Ind. Oas. 87; 2 
U. P. L. R. (A) 153, relied upon. 

In order to establish an unusual or extraordinary’ 
custom which entitles mere near relations who are not 
co-sharerg to preempt, unambiguous and positive: 
evidence must be produced. |p. 269, col. 2.] 

Where a village is partitioned into separate mahals 
proprietors who own properties in separate mahale 
cannot be deemed for the purpose of exercising pre- 
emption rights, to be co-sharers ofeach other, | ad? 


First appeal against a decree of the Xub- 
ordinate Judge, Meerut, dated the 24th of 
April 1922. 

Mr. 8. A. Haider, for the Appellant. 

Mr. S. N. Gupta, for the Respondents. 

JUDGMENT.—This is a plaintiff's 
appeal arising out of asuit for pre-emption. 
The learned Subordinate Judge has dis- 
missed the sait on the ground that though 
there is a custom of pre-emption prevailing: 
in the village the plaintiff has not the right: 
to pre-empt as against the vendee., 

The plaintiff is not a co-sharer in the 
mahal in which the property sold is situate, : 
He ia, however, a proprietor in the village. 
The custom of pre-emption ig recorded jn 
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the wajib ul-arz prepared about the year 
1870 and is as follows:—“Every co-sharer 
has (aright) to transfer his hagiyat (pro- 
perty) by sale (first) to own brother andthen 
to a garibi ekjaddi (near rightful collateral) 
for a price which might be current at the 
time. lf the transferor fixes a fictitious price 
in order to deprive the co-shares it will 
be caused to be settled by arbitrators. If 
no one wishes to purchase that property 
for the price fixed by the arbitrators, the 
proprietor shall be at liberty to sell it to 
any other co-sharer of the village or tc 
astranger. With the exception of mort- 
gage by conditional sale every person is 
competent to mortgage otherwise. Hemay 
mortgage to anybody he likes.” The learn- 
ed Subordinate Judge has held that the 
person entitled to preempt must be 
a co-sharer with the vendor and on this 
‘ground has dismissed the suit. 

In our opinion there are two points which 
are fatal tothe appeal. In the first place 
the person entitled topre-empt must be 
either an Own brother ora garibi ekjaddi 
(near rightful collateral). The plaintiff is 
admittedly nota brother of the vendor but 
claims to be qaribi ekjaddi. According to 
the pedigree set up by him the great great 
grandfather of the plaintiff and the vendor 
was the common ancestor. Thus the plaint- 
iff and the vendor are at least 8 degrees 
apart. Under these circumstances it is im- 
possible to hold that he is a near collateral 
of the vendor, In the case of Ganga Mal 
v. Ram Sarup Mal (1) a Bench of this Court 
held that, even in the case of Hindus, 
persons who were7 or 8 degrees removed 
could not be called near relations, The pre- 
sent caseis, therefore, much stronger and we 
find it impossible to hold that the plaintiff 
is a near relation of the vendor. He, there- 
fore, cannot come within the category of 
the pre-emptors. 


.We also think that the view taken 
by the learned Subordinate Judge as to 
the trueinterpretation of the wajtb-ul-arz 
is correct. Although the word ‘co-sharer’ 
does not follow the expression ‘garibi ek- 
jaddı' yet reading the whole wajib-ul-arz 
we think that therecan be no doubt that the 
‘idea was to give the right of pre-emption 
to a person who isaco-sharer. This view 
is supported by the language of the first 
‘paragraph of the wajib-ul-arz which con- 
tains the expression (1) “Ifthe transferor 


(1Y 58 Ind, Cas, 87; 2 U, P, L, R. (A,) 153, 
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fixes a fictitious price in order tq deprive 
the co-sharers and” (2) “If no one wishes 
to purchase............ the proprietor shall be 
at liberty to sell it to any other co-sharer 
of the village or to a stranger.” 

In any case in order to establish an un- 
usual or extraordinary custom which will 
entitle mere near relations who are not c- 
sharers to pre-smpt the plaintiff has to 
produce unambiguous and positive evidence 
The sole evidence in* his favour is the 
entry inthe wajib-ul-arz which is far fror 
being unambiguous. We, therefore, fint 
this evidence to be wholly insufficient to 
establish that a mere near relation with- 
out being a co-sharer hasa right to pre- 
empt. 

Lastly it is contended before us that th» 
plaintitf is a hissedar within the meaning 
of the wajrb-ul-arz as he is a proprietor in 
the village though he is not a co-sharer 
in the mahal. But the village having been 
partitioned into separate mahals, propric- 
tors who merely own properties in the 
village, but in separate mahals cannot Fe 
deemed to be co-sharers of each other. 

The appeal has no force. It is dismissed 
with costs including fees on the higher 
scale. 


8. 8. Appeal dismissed. 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 64 oF 1925. 
: March 31, 1926. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr, Justice LeRossignol. 
PIARE LAL—PLAINTIFF—APPELLANT 
versus 
ISHQ LAL—DEFrNDANT— RESPONDENT. 


Easement—User without interruption- Presump?r ait 

An open user continued without interruption fe a 
long time and not shown to be attributable to acy 
permission on the owner's part is prima fucte cvidcr ve 
of enjoyment as of right 

Letters Patent Appeal against a jud®- 
ment of Mr. Justice Martineau, in Civil 
Appeal No. 1771. of 1924, dated the 30th 
January 1925, and reported as 86 Ind. Cus. 
595, reversing that of the Senior Subordi- 
nate Judge, Rohtak, dated the 24th Jne 
1924, 

Mr. Manohar Lal, for the Appellant. 

Messrs.Shamair Chandand HarishChand, 


dor the Respondent, 


‘ bed $ 
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JUDGMENT. —The question for deter- 
mination in this appeal is whether the 
defendant has proved his right of ease- 
ment in respect of the wall A B, which 
has been held to be the property of the 
plaintiff. Now, the learned Senior Subordi- 
nate Judge on appeal from the decree 
passed by the Trial Court, held that the 
defendant had been using the wall for 
more than twenty years, but that he had 
not acquired any easement because the 
user of the wall must be regarded as per- 
missive. 

There igsf‘ample authority for the proposi- 
tion that an open user continued without 
interruption for along time and not shown 
to be attributable to any permission on the 
owner's part is prima facie evidence of 
enjoyment as of right. We agree with 
Mr. Justice Martineau that the presump- 
tion is that the user was of right and that 
the defendant has established his easement 
by prescription. 

It is, however, contended by the learned 
Counsel for the plaintiff that the defendant 
even ifhe is entitled to an easement, has 
no right to prevent the plaintiff from 
rebuilding the wallas long as his easement 
in respect of the new wallis guaranteed. 
This contention was not raised either before 
the Single Judge, from whose judgment 
this appeal under cL 10 of the Letters 
Patent has been preferred or in either of 
the Subordinate Courts. We cannot allow 
the appellant to urge a new point in the 
Lettera Patent appeal. 

This appe@lis accordingly dismissed with 
costs. = 


R.L. Appeal dismissed. 
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BOMBAY HIGH COURT. 
Ciyit, RevistonaL APPLICATION No, 211 
"= oF 1925. 
February 10, 1926. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, ° 

SULEMAN—Dgrenpant— 
PETITIONER 


VETSUs 
* JAINUDDIN GULAMALI MAULVI— 
OPPONENT. 
Provincial Small Cause Courts Act (IX of 1887) 


AYUB HAJI 


pr 
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Sch. II, Art. 85—Jurisdiction of Small Cause Cowt 
manu to recover value of trees wrongfuliy cut, whether 
cognizable by Small Cause Court—Ownerahip of trees— 
Presumption. 

It is not desirable to extend the jurisdiction of Small 
Oause QOourts to cases relating toimmoveable pro- 
perty by giving 9 limited interpretation to suits 
mentioned in Sch IL to the Provincial Small Cause 
Courts Act In 8 suit where rights to immoveable 
property are in question, it is not desirable that the 
right ot appeal which a party ordinarily has should 
be taken away from him if the suit can be brought 
directly within the purview of Sch. Jl ofthe Act. [p. 
271, cols. 1 & 2.] 

A suit to recover the value of trees belonging to 
the plaintiff but standing upon the defendant's land, 
wrongfully cut and appropmated by the defendant, is 
axcluded from the cognizance of a Small Cause Court 
by virtue of Art. 35 ot Sch Il ofthe Provincial Small , 
Cause Oourts Act [ibid.] 

The general rule 1s that trees go with the land and 
ordinarily a purchaser will not be put on notice to 
discover whether trees standing on the land which he 
intends to buy have been sold already to somebody 
else. [p. 271, col. 1.) NA 

Oivil revisional application from a deci- 
sion of the Subordinate Judge at Kalyan, 
in Small Cause Suit No. 373 of 1924. 

Mr. 8S. Y. Abhyankar, for the Petitioner. 

Mr. B. G. Rao, for Mr. G. S. Rao, D. B. for 
the Opponent. l : 

JUDGMENT.—The plaintif sued to 
recover compensation for his mango trees 
unlawfully cut by the defendant valuing 
the claim at Rs. 100. The defendant al- 
leged that he was the owner of the trees 
and the plaintiff was not theowner and 
had never been in pessession. He ad- 
mitted that he had cut the trees. The 
issues were :— 

1. Does the plaintiff prove his title to the 
trees in dispute ? 

2. Does he prove that he was in posses- 
sion of them within twelve years before 
guit? | | 

3. What amount, if any, is he entitled 
to recover for damages in respect of the 
same? 

No issue was raised whether the Court 
had jurisdiction to try the case, and there 
is no dispute with regard to the 
facts. The plaintiff purchased the trees 
without the land, in 1898, by a registered 
sale-deed. Three years before suit the 
defendant, who had recently come to reside 
in the village, purchased the land on which 
these trees stood by a registered sale-deed. 
He made no enquiry by searching the Sub- 
Registrar's Office to see whether the trees 
had been sold to anybody before, In ordi- 
nary circumstances, a purchaser will not be 
put on notice to discover whether the trees 
on. the land which he intenda to kuy have 
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been sold already to somebody else. The 
general rule is that the trees go with the 
land. Bont, apparently in some districts in 
this Pregidency, it isrecognised that owners 
of land, including the trees thereon, part 
with the ownership of the trees without 
parting the ownership of the land, with 
the result that disputes arise with regard 
to the ownership of the trees, and litigation 
follows as in this case. The plaintiff was 
able to prove that he used to take the fruit 
of thethree trees in suit up to the time that 
they were cut by the defendant. Therefore, 
on the evidence, ib is clear that however 
unlawfully the defendant cutdown plaintiff's 
trees sgo that he would be liable to an action 
for damages, the question would be whe- 
ther the Small Cause Court had jurisdiction 
to try such an action. 

Reference has now been mada to the Fall 
Bench decision in Puttangowda Mallangowda 
v. Nilkanth Kalo Deshpande (1), where it 
was held that a Court of Small Causes could 
entertain a suit, the principal purpose of 
which was to determine a right to immove- 
able property, provided the suit in form 
did notask for that relief but for payment 
of a sum of money. That decision will be 
binding upon me, ifit is still pertinent to 
the facts of the case, and has not been affect- 
ed by the alteration brought about by Act 
VI of 1914-by the adding in Art. 35 of 
the Provincial Samll Cause Courts Act, 1887, 
item (it), excluding from the jurisdiction of 
the Small Cause Court a suit for compensa- 
tion for an-act which is, or save for the pro- 
visions of Ch. IV ofthe Indian Penal Code, 
would be, an offence punishable under 
Oh. XVII, of the said Code, 

The petitioner, therefore, urges that the 
plaintiff was really complaining of an act 
which would either amount to theft or mis- 
chief in that the defendant had removed or 
caused damage to the plaintiffs trees. 
There is some substance in the point because 
the plaintiff admits that he seeks to recover 
compensation on account of the defendant's 
unlawful action. In my opinion, it is not 
desirable to extend the jurisdiction in the 
Small Cause Oourt to casesrelating to the 
immoveable property by giving a limited 
interpretation to suits mentioned in the 
Second Schedule tothe Act. It is quite true 
that the decision in this suit would not be 
res judicata‘ in & suit on a title. But, in a 
suit where rights to immoveable property 
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are in question, it is not desirable that the 
right of appeal which a party ordinarily has, 
should be taken away from him if the suit 
can be brought directly within the suits in- 
cluded in the Second Schedule to the Act, 
In my opinion, therefore, the Small Cause 
Court had no jurisdiction to try this suit, 
and the proper order tomake is that the Rule 
is made absolute, that the decree of the 
lower Court be set aside,and thatthe plaint 
be returned so thatit may be filed in the 
proper Court. There will be no order as to 
costs as the defendant did not take the point 
of jurisdiction in the lower Court. 
Zo K, Rule made absolute, 


OUDH CHIEF COURT. 

Fiest MISCELLANEOUS APPEAL No. 70 or 1925, 
January 12, 1926. 
Present:—Mr. Justice Ashworth. 
Musammat UMMATUL FATIMA— 
APPLIOANT 
versus 
Sheikh ALT AKBAR— OPPOSITE Parry. 

Guardianship —Minor Muhammadan wife— Re- 
pudiation of marriage—Guardianship of husband- 
Muhammadan Law—Marrnage—Shia girl, whether can 
marry Sunnt. 

In guardianship proceedings relating to a minor 
married Muhammadan girl, who alleges that her 
marriage with her husband is not valid and that she 
is entitled to repudiate it, it 18 obviously not to the 
interest of the girl that ahe should live with the hus- 
band until the matter has been decided by a competent 
Court. [p. 272, col L) 

A Shu girl can marry a Sunni Muhammadan. jp. 
272, col 1. 

Appeal against an order of the First Addi- 
tional District Judge, Bara Banki, dated the 
8th August 1925. 

Mr. Haider Husain, for the Appellant. 
~ Mr, J. N. Chak, for Respondent No, 5. 


JUDGMENT.—This is an appeal 
under s. 47 (a) of the Guardians and Wards 
Act, VIII of 1890, against an order of she 
Additional District Judge of Bara Banki 
refusing the request of the applicant to be 
appointed guardian of her minor niece, 
Musammat Aghai alias Munni. The appli- 
cant is Musammat Ummatul Fatima. Her 
application to be appointed guardian is 
dated the 9th January 1925, and the date 
of receipt in Court was the 14th January 


, 1925. In this application she alleged the 
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| following facts. 
eleven years and four months. Sometime 
in 1924 the girl’s mother had purported to 
marry her to one Chhutan. The father 
brought a suit to declare the marriage in- 
operative, but it is said that he colluded 
with. Chhutan during the pendency of the 
case, and withdrew from it, and himself con- 
firmed the giving in marriage with the 


result that a further marriage ceremony. 
was gone through. dt appears that the 


ground for the father objecting at first to 
the marriage .with COhhutan was that 
Ohhutan was the brother of a prostitute, 
and that he was a Sunni whereas the girl 
wasa Shia. The appellant in her applica- 
tion to be made a guardian maintained that 
the marriage of the girl to Chhutan was 
illegal and invalid on the ground that a 
Shia could not marry a Sunni. The appli- 
cation was resisted by the alleged husband 
Chhutan. The lower Oourt has held that, 
because the appellant admitted the fact of 
the marriage and because in a guardianship 
proceeding he had no jurisdiction to declare 
the marriage invalid, the marriage must 
be considered for the purposes of the 
case a valid one, and on that assump- 
tion the husband should have the guardian- 
ship of the girl. This order appears to 
me to have been made on the basis of 
a misconception. The admitting of. an 
abortive marriage ceremony cannot be 
held to amount to an admission of a marri- 
age. The fact that the Court could not 
set side an effective marriage would not 
debar the Court from deciding that no 
effective marriage had taken place. At the 
same time, there is reason to hold that the 
lower Court would have been justified in 
holding that the marriage was effective. The 
only ground mentioned by the appellant in 
the lower Court against its being effective 
was that a Shia could not marry a Sunni, 
This ground was not a valid one. [See 
Aziz Bano v. Mohammad Ibrahim Husain 
1 

ahe appellant's Counsel, however, takes 
up% new position in this Court. He says, 
that even if the marriage was an effective 
one, until set aside, the girl would, in the 
circumstances, (namely, the circumstances 
that it was an ‘unsuitable marriage and that 
it Was a marriage looked upon with dis- 
favour by Shia Law) have been entitled on 
attaining the age of puberty to disown it. 


DAT Cas. 690: 23 A. L.J. 768; A. I. R. 1928 
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He mentions that subsequently to the order. 
impugned, she has attained the age of 
puberty,. and served Chhutan, re ee 
with a notice repudiating themarrmge. He 
maintains that itis obviously undesirable. 
for the girl to be made to go to the husband 
until the validity of the repudiation has 
been called in question by legal proceed- 
ings. 

in reply Counsel for the respondent 
urges that no such plea as is now raised 
in this Court was raised in the lower Court, 
and that this Court is not entitled to ques-, 
tion the order of the lower Court on facts 
not apparent or even existing at the date 
when that order was passed. Jle refers 
to the decision Govinda v. Perumdevi (2). 
That decision was in respectof a claim 
for relief under the Specific Relief Act, and 
can have no application to an application 
under the Guardians and Wards Act. 

1 consider that the lower Court should 
have enteredinto a careful consideration 
as to what was to the benefit of the minor, 
girl. It might have occurred to the Judge 
himself, without any pleading on the part 
of the appellant, that a marriage of the. 
nature of the one that took place in this 
case was a marriage which the girl would 
have a reason to repudiate upon attaining 
the age of puberty. He might, without de- 
ciding whether the case was one in which 
Chhutan could resist the notice of repudi- 
ation by asuit for a declaration of the 
validity of the marriageor for restitution 
of conjugal rights or otherwise, have yet 
decided that it was not to the interest of 
the girl that she should be required to 
live with Chhutan until the matter had 
been decided by a competent Court. This 
is the view that I take of the case. For 
the above reasons, I set aside the order of 
the lower Court, and direct that a certi-. 
ficate of guardianship be granted to.the 
appellant. It will be open to the respond- 
ent to apply for the discharge of the 
guardian in the event of his successfully 
impuguing the notice of repudiation of the 
ma Eee: The appellant will get her costs. 

N. Order set aside, 
(2) i? M. 136 ae 138; 4 Ind. Dec (N. 8.) 444, 
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PATNA HIGH COURT. 
UKI MINAL Revision No. 231 or 1925. 
July 27, 1925. 
Pra ME Justice Macpherson 
and Mr. Justice Sen. 
RAMYAD DUSADHE AND OTHERS— 
PETITIONERS 
versus 
EMPEROR— OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898),s 162— 
Evdence Act (I of 1872), s. 167—Statement made to 
Police during investigation, admissebiusty of, to meet 


suggestion of defence—Irregqulartty— Prejudice, absence 
of —Procedure. 

A statement made bya person to the Police in the 
course of the investigation cf an olfence cannot be 
used for any purpose at the tial of that offence 
except to contradict the evidence given at the trial by 
that person. In particular it cannot, even 1f admitted 
to contradict, be used to corroborate the evidence of 
that person or to meet a suggestion of the defence. [p. 
274, col. 1. 

In the absanes of any prejudice to ths accused, the 
improper admission of evidence ur contravention of 
the provisions of s ‘162 of the Cr P O isnota ground 
for a new trial or for a raversal of the judgment of the 
lower Court. [p. 274, col.2] 


Application ayainst a decision of the 
Sessions Judge, Patna, affirming that of 
the Deputy Magistrate, Patna, dated the 
20th December 1924, 

Sir Ali Imam and Mr. Pande Narsingh 
Sahi, for the Petitioners. 

Mr. H. L. Nandkeolyar, Assistant Govern- 
ment Advocate, for the Crown. 


i JUDGMENT. 
Macpherson, J.—This upplication in 
revision is made by six petitioners against 
their conviction under s. 147 of the Indian 
Penal Code by the Daputy Magistrate of 
Patna and their sentence ofe:ght months’ 
rigorous imprisonment, with an order under 
s. 106 of the Or. P. O, which have been 
affirmed on appeal. by the Sessions Judge. 
The prosecution case was briefly as fol- 
lows :—Jaglal Mahto of Niamatpur whose 
barahil is Ramyad Dusadh, the first peti- 
tioner, has had civil and criminal litigation 
with Bislal Mahto, son of Rameshwar Mahto 
of Dhanauti. On the 3lst May 1924 about 
‘12-30 a. m., while neighbours and relatives 
of -Rameshwar were sleeping in the open 
space outside his house aud Bislal on the 
osara,a mob of 30 or 40 men including 
petitioners, who except Komal are related, 
came armed with /athis (Nabha with a 
garasa) in search of Bislal and his father. 
Before the invaders were driven off by the 
villagers of Dhanauti they inflicted serious 
and in some cates dangerous injuries on 
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six of the Mahtos of Dhanauti, most of which 
were due to lathi blows, but some of which 
were probably caused by a garasa, as in 
the case of Pati, Bala and perhaps Lochan, 
from all three of whom a “dying declara- 
tion” was recorded, as they appeared to be 
in a critical state. 

A charge under s. 147 with common object 
to cause hurt to the men injured and also 
a charge under s. 326 read with s. 149 were 
framed against all the accused except Nabha 
who was separately charged under ss. 145 
and 326 ’ 

Various defences were raised, such as, 
that the case was falsely brought from 1ll- 
feeling, that the injuries were really caused 
by Mahadeo, Ohedi and others in the dav- 
time at some other place and that Komal 
was illat Koilwar. ‘The Magistrate nega- 
tived these defences, and as stated convicted 
the petitioners of rioting, giving Nabna 
the benefit of the doubt as to whether he 
carried and wielded a garasa. 

Before us Sir Ali Luam claims: (1) an ac- 
quittal because so much of the evidence has 
been disbelieved that it is unsafe to convict 
at all and, failing an acquittal, (2) a remand 
for the re hearing ot the appeal on the 
ground that evidence has been used against 
the petitioners which the law enjoins shall 
not be used. 

As regards the first of these pleas a per- 
usal oftue judgments forthwith places its 
invalidity beyond all doubt. The Magistrate 
merely found theevidence inconclusive as 
to whether Nabha had a garasa and injur- 
ed Pati and Bala with that weapon and guve 
him the benefit of the doubt, while he re- 
frauned from convicting the other accused 
under s. 326 read withs 149 for the reason, 
an unsound one, that the actual person “who 
had committed the offence under s. 326 
had not been traced.” These conclusions 
are not at all fundamental to the whole pro- 
secution case, aud they do not vitiate or 
indeed affect the findings of the Trial Court 
in respect of the charge of rioting, which 
has been sustained on appeal. 

The basis of the second pleais the fol- 
lowing paragraph in the judgment ofethe 
Appellate Court :— 

‘ Next as to the suggestion that the pro- 
fecution witnesses were really beaten only 
by Mahadeo, Chedi and others, who aie 
mentioned by a few of the witnesses abong 
with tbe accused persons in the statements 
made before the Pclice, it rests on no kvi- 
dence whatsoever. It would be quite differen; 
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jf the accused had A... mentioned at 
all before the Police, but the crogs-examina- 
tion by the defence has made it clear that 
they were so mentioned. The question whe- 
ther Mahadeo and others should have been 
cent for trial along with the accused is one 
with which it is not necessary to deal. Two 
defence witnesses D. Ws. Nos. 2 and 3 Bay 
that Kalicharan and’ Rameshwar accused 
cultivate land of Husaini, but mention no 
quarrel in this connection. 

It is urged that the provisions of s. 162 
ofthe Or. P. O. have here been ignored by 
the Appellate Court and thatthe folly of 
the Counsel appearing on behalf ot the 
defence in bringing out in cross-examina- 
tion that the accused has in fact been men- 
tioned by the prosecution witnesses before 
the Police, would make no difference to its 
inadmissibility in evidence under that pro- 
vision. 

Now as has been indicated in the deci- 
sion in Badri Choudhry v. Emperor (1) the 
provisions of the new s. 162 (1) of the Cr. 
P. O. stringently exclude from use for any 
purpose in a criminal trial any statement to 
the Police whether recorded or not recorded 
except to contradict within very strict 
limitations astatement made at the trial 
by a prosecution witness. It must Le con- 
sidered first whether this provision has been 
infringed and ifit has, it mustfurther be 
considered what the effect of the infringe- 


ment is. i 


As regards the first point, itis contend- 
ed that the statement of the witnesses that 
the petitioners were mentioned by the pro- 
secution witnesses to the Police is entirely 
inadmissible in evidence but nevertheless 
has been used by the Sessiôns Judge as an 
answer to the defence case that persons not 
sent up by the police alone beat the prosecu- 
tion witnesses, The contention cannot be 
gainsaid. A statement by a person to the 
Police in the course of the investigation of 
an offence cannot be used for any purpose 
at the trial of that offence except to con- 
tradict the evidence given atthe trial by 
that person. In particular it cannot, even 
if“admitted to contradict, be used to cor- 
roborate the evidence of that person or for 
the purpose to which it has been put in 
the present instance, namely, to meet a 
suggestion of the defence. Prima facie, 
therefore, it would seem that the provisions 


F (1) 92 Ind. Oas. 874; 6 P: L. T. 620; A, L R. 1926 Pat, 
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of s. 162(L) of thé Gr. P. O. have been 
infringed, 


In the present case, howévey, the in- 
fringement appears tohave had noeffect. The 
sentence in the judgment of the Appellate 
Court in which it occurs is unnecessary for 
the argument. It has justly been pointed 
out by the learned Sessions Judge that 
the suggestion that only persons not on 
trial who had been mentioned during the 
investigation in addition to the petitioners 
were the assailanis, had no evidence in 
support of it, and immediately after it is 
pointed out thatit is unnecesgary to consider 
whether the said persons should have 
also been placed on trial. The passage 
objected to simply sets out the truism that 
if petitioners had not been mentioned 
before the Police the suggestion which has 
already been found to be based on no evi- 
dence, would have been weighty. Now if 
the petitioners desired to rely upon the 
fact that a prosecution witness had not 
mentioned thenames of petitioners to the 
Police as showing that his testimony in 
Court was unworthy of credit, it was upon 
them to prove that he had in fact not done 
so. The record shows that they failed to 
adduce such proof. There is thus no 
basis for the suggestion in theAppellate 
Court that the appellants were not among 
fhe assailants and it was superfluous 
for the Sessions Judge to refer in that 
onnection to the inadmissible item of 
evidence which went much - further than 
was necessary for the rejection of the 
suggestion. The suggestion moreover had 
been dealt with by the Trial Court and 
negatived on grounds which cannot be 
questioned in point of law or offact. In my 
judgment theinfringement had no effect 
on the decision. 


The matter has, however, practically no 
significunce inthe present case. The judg- 
ment of the Appellate Court deals at length 
with the case of each of the petitioners, and 
independently of the evidence objected to 
and admitted, there is overwhelming direct 
and positive evidence against each which 
is admissible, has not been in the slightest 
measure rebutted and is entirely reliable, 
The petitioners have also not been prejudic- 
ed in any way. Under the circumstances 
the improper admission of the evidence 
objected tois, unders. 167 of the Indian 
Evidence Act, 1872, not a ground for a 
new trial orfor the reversal otf the decision 
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of the Appellate Court and there is no ground 
for interference in revision. 

I would, tperefore, discharge the Rule and 
dismiss this application. 

Sen, J.—I agree. 

Z. K. Application dismissed. 


e eea 


LAHORE HIGH COURT. 
ORIMINAL Revision No. 1625 or 1925. 
February 2, 1926. 
Present:—Mr. Justice Martineau. 
HANS RAJ—Accussp-—~PETITIONER 

VETSUS å 
EMPEROR—REsponpEnt. 

Extradition Act (XV of 1908), s.7—Warrant issued 
by Political Agent of Natıve State for arrest of person 
in British India—Mavgistrate, duty of—Hnquiry as to 
legality of warrant, whether can be made. 

Section 7 of the Extradition Act lays down that the 
Magistrate to whom a warrant under that section is 
addressed shall actin pursuance thereof. it does not 
require him to take evidence in regard to the legality. 
of the warrant before acting upon it,nor is there any 
other provision in the Act which requires such ervi- 
dence to be taken. 


Appli¢stion for revision of an order of 
the District Magistrate, Gujranwala, dated 
the 23rd September 1925. i 

Mr. Moti Sagar, for the Petitioner. 

JUDGMENT.—It is alleged in this 
application that a warrant for the arrest of 
the -petitioner, who lives at Gujranwala, 
for an offence under s. 420, [Indian Penal 
Code, was issued by the Political Agent 
in Indore State unders.7 of the Extradi- 
tion Act and sent to the District Magis- 
trate of Gujranwala, that the warrant was 
executed and the petitioner released on 
bail under s.8, and that the District Magis- 
trate has ordered the petitioner to present 
himself before the Indore State Authorities 
on such date as may be fixed for the hear- 
ing of the case. Mr, Moti Sagar on behalf 
of the ‘petitioner contends that it is the 
duty of the District Magistrate to ascertain 
whether the warrant issued under s. 7 of 
the Extradition Act was a legal warrant, 
and he asks that ‘the District Magistrate 
may be directed to inquire into this mat- 
ter. 4 

In Giyan Chand v. Emperor (1) where a 
warrant: had been pent by a Political Agent 
to the District Magistrate of Gujrat, it was 
held that it was no partof the duty of the 


(1, 1 Ind. Cas 198; 3 P. R. 1909 Cr; 36 P. W,R. 
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Chief Court or of the Gujrat Authorities to 
ascertain whether a prima facie case ex- 
iated against the petitioner and that the 
responsibility rested with the officer by 
whom the warrant had been issued. I agree 
with that view. Section 7of the Extradi- 
tion Act lays down that the Magistrate to 
whom the warrant is addressed shall act 
in pursuance thereof, and does not require 
him to take evidence. Had it been intended 
that he was to take evidence in regard 
to the legality of the warrant before act- 
ing upon it there would have been an ex- 
press provision to that effect as there 18 in 
the case of proceedings under ss. 3, 4 and 
10. Itis unnecessary to discuss the various 
authorities which have been cited before 
meas s. 7 itself is perfectly clear. I dis- 
miss the application. 
Z. K. Application dismissed. 


RANGOON HIGH COURT. 
CriminaL Revision No. 1020-B or 1929. 
October 14, 1925. 
Present:—Mr. Justice Ohari 
SYON SHEEMAN anp CO.—ComPLaINaNT 
— Å PPLIOANT 
VETSUS 
R. SOLOMON—Accosgp— RESPONDENT. 

Penal Code (Act XLV of 1860), s8. 28, 480, 482, 486-— 
Using false trade-mark—Selling goods marked with 
counterfeit trade-mark—Deception, absence of-—Con- 
nction, whether justified, 

Certain goods bearing the trade-mark of the com- 
plainant were purchased by the accused from one 9 
who had originally obtained them from Japan and it 
appeared that the manufacturer of the goods m Japan 
had either put the trade-mark of the complainant upon 
the goods by mistake or had sent the goods by mistake 
to S instead of to the complainant . 

Held, (1) that the accused had not committed any 
offence under s 486 of the Penal Code inasmuch as 
the marks on the goods were not counterfeit as defined 
bys 28 of the Court, which involves an intention to 

ractise deception; [p 276, col. 1j 

(2) that the accused could not be convicted of an 
offence under ss. 480 and 482 of the Penal Oode 
inasmuch as there was no intention to defraud on the 
part of the accused. [ibid ] ; 

Criminal revision from a judgment of 
the District Magistrate, Rangoon, in his 
Criminal Regular No. 316 of 1925. 

Mr. Jeejeebhoy, for the Applicant. — 

JUDGMENT.—This is an application 
in revision against ar order of dischayge 
by the Western Sub-Divisional Magistrate 
of Rangoon. The facts of the case aie 
that one Syon Sheeman, the complainant, 
had a trade mark in respect of some 
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Porcelain goods e oe the name of Syon 
Sheeman & Co. also appears on the goode. 
The accused R. Solomon had certain goo 8 
with these marks in his possession -which 
admittedly he had not purchased from the 
complainant. The complainant charges the 
‘accused with having committed an offence 
under s. 486, Indian Penal Code. In the 
complaint he prays that the accused may 
be charged under such other section or 
law as the Court may consider proper. 

It seems to me that both the complaint 
and revision to this Court are entirely 


misconceived. The facts are quite clear. 
Certain goods came from Japan and 
apparently the manufacturers of the 


‘goods which were sent to Suzuki & Co. 


from whom the accused got them through 
Messrs. Sherazee, either put the trade mark 
of the complainant by mistake or sent the 
goods by mistake to Messrs. Suzuki & Co. 
The evidence leaves no room for doubt on 
this point and Horiwo who is working in the 
complainant's office and who, ifthe matter 
was anything but a mistake, could have 
given evidence to that effect was not called 
by thecomplainant, The Magistrate in these 
circumstances discharged the accused. I 
have not the least doubt that that is the 
correct and proper order. Thewhole thing 
was a mistake and the accused offered to 
make over the goods to the complainant 
on receipt of their cost price, Instead of 
closing with this very reasonable offer, the 
complainant insisted on the accused return- 
ing the consignment to Japan or destroying 
the goods. Itis difficult toimagine a more 
unreasonable attitude. The accused has 
not committed any offence under s. 486 
because the marks are not counterfeit as 
defined by s 28 of the Indian Penal Code 
which involves an intention to practise 
deception nor can it be said that an offence 
has been committed under ss, 480 and 482 
of the Indian Penal Code because there was 
no intention to defraud on the part of the 
accused. A case very similar to the present 
one is found reported as Matilal Premsuk v, 
Kanhai Lal Dass (1). I, therefore, dismiss 
he application. 
Z, K. Application dismissed. 
(1) 32 O. 989; 3 Or. L. J. 108. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 29 or 1926. 
March 8, 1926. 

Present:—Mr. Justice Dalif Singh. 
GHULAM RASUL—AccvsED — APPELLANT 
VETSUs 
EMPERO R —RESPONDENT. 

Penal Code (Act XLV of 1860), 38 97, 99—Accused 
assaulted with clod of earth~Apprehension of hurt—- 
Accused striking violent blow with hatchet—Prrvate 
defence, right of. 

Where the decsased assaulted the accused and was 
about to hit him withaclod of earth when the latter 


struck him two violent blows with a hatchet resulting . 


ia death, 16 must be said that the accused had a reason- 
able apprehansion of hurt though not of grievous one, 
baing caused to him and that he had exceeded his 
right of private defeuce. 


Criminal appeal from an order of the 
Sessions Judge, Dera Ghazi Khan, dated 
the 2Uth October 1925. 

Mr. Af. L. Puri, for the Appellant. 


JUDGMENT.—The facts of this case 
are given at length in the judgment of the 
learned Session Judge aud need not be 
repeated. The sole question really is whe- 
ther in the circumstances of the case the 
appellant exceeded the right of private 
defence and if so what should be. the sent- 
ence in the case. ‘The story is that the 
deceased assaulted the appelant and was 
about to hit him with a clod of earth when 
the appellant struck him two violent blows 
with a hatchet which he held in his hand 
and thereby caused his death. There 18 
some discrepancy in the prosecution evl- 
dence as to whether the appellant had been 
seized by the throat by the deceased pre- 
viously to his striking with the hatchet. 


The learned Session Judge has held that 


it is not proved that the deceased had seized 
the appellant by the throat and on the whole, 
Tam inclined to agree with him. 

lt remains, however, to consider whether 
the appellant had an apprehension of griev- 
ous hurt at the time when he caused the 
injury to the deceased. Jt is admitted that 
the deceased was of a stronger physique 
than the appellant and had undoubtedly 
picked up a clod of earth to strike him, : 

In the circumstances, 1, therefore, con- 
sider that the appellant had a reasonable 
apprehension of hurt being caused him 
by the deceased. Iam not prepared to hold 
that he was under apprehension of grievous 
hurt. I, therefore, hold that the appellant 
exceeded his right of private defence, but, 
taking into consideration all the circum. 
stances of the case including the fact that 
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the appellant struck two very violent blows 
with the hatchet to an unarmed man, I con- 
sider that agsentence of five years’ rigorous 
imprisonment will meet the ends of justice. 
I accordingly accept the appeal so far as to 
reduce the sentence to one of five yeara’- 
rigorous imprisonment. 


R. L. Sentence reduced. 


akapang ea agan gana 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OriminaL RRYISION No. 72 or 1926. 
March 23, 1926. 

Present:—Mr. Findlay, Officiating J. C. 
SHAIKH DILAWAR—Accussp— 
APPLIOaNT 
versus 

— EMPEROR—Opposite PARTY. é 
Criminal trial—Police-diary, witness whether can 
be compelled to refer to. 


A Oourt cannot compel a Police witness to refer 
4 the Police-diary to refresh his memory. [p. 280, coL 


“In the matter of the petition of Kali Churn Chunari, 
8 O. 154; 10 O. L. R. 51; 6 Ind. Jur. 310; 4 Ind. Dee. 
(N. 8) 98, followed. 


Application for revision against an order 
of the Sessions Judge, Nagpur, dated the 
19th January 1926, in Criminal Appeal No. 
4 of 1924. 

Messrs. K. B. G. Mohiuddin and Abdul 
Razak, for the Applicant. 

Mr. G. P. Dick, for the Crown. 

-ORDER,—The applicant, Shaikh Dila- 
war, and nine other applicants whose names 
are mentioned in the margin* and who 

f . were co-accused of the 
a Riles first applicant, were con- 
Abdul Karim, Victed of offences punish- 
Shaikh . Hassan, Sane ee 885. a 

a as, 296, Indian Penal Code, 
era A Se and each sentenced to six 
Manna and Abdul months’ rigorous imprison- 
Sattar. ment for each offence, the 
So í sentences to run concur- 

rently, Their appeals were dismissed by 
the Sessions Judge, Nagpur, on the 19th 
_ of January 1926. . 

it is unnecessary to repeat here at length 
the facts of the case which have been fully 
and clearly stated and dealt with in the 
careful and exhaustive judgments of both 
the Magistrate and the Sessions Judge. It 
will suffice to say that on the evening of 
the 13th of September 1924, which was the 
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day of the Ganpati processions, a disturb- 
ance took place in Kamptee under the 
following circumstances. Most of these 
processions passed before the Bajamundi 
mosque on their way to the Kanhan river. 
At about 7 p.m. there only remained a 
motor-car, two palkis and a dola with their 
Ganpatis and followers to pass. Shortly 
after the motor-car, followed by the palhis, 
had gone about 40 paces beyond the 
mosque, Muhammadané, armed with lathi», 
rushed out, apparently from the side lanes, 
and attacked the motor-car and palitis with 
shouts of “Din! Din! Allah-ho-Akbar! Maro! 
Maro! Special Police had been posted all 
about the locality, and it only took a few 
minutes for Inspector French (P. W, No 1) 
and his men todrive away the Muhamma- 
dans, whose number seems to have been not 
more thana hundred. The actual material 
damage done to property was the breaking 
of the wind screen of the car, the smashing 
of the Ganpati in the dola and an injury to 
the band of a Ganpati in one of the palhis, 
as well as some injury to the hood of the 
car. Only 8 persons went for medical ex- 
amination and the injuries of all were 
slight, one Shankar Rao in particular 
having scratches, probably due to the break- 
ing of the wind screen of the car 

Sous attempt has been made in the 
course of argument before me io suggest 
that the present is a case in which this 
Court would be justified in interfering on 
revision with the findings of fact arrived at 
by the Magistrate and the Sessions Judge 
as to the participation of the various appli- 
cants in the offences alleged. In this con- 
nection it has, first of all, been suggested 
that the attack, if any, was not a premediat- 
ed one and that,in any event, the initial 
provocation must have come from the 
Hindus owing to their shouting “Jai, Jai”, 
or something of the sort, when passing the 
mosque. I find myself wholly unable to 
accept this suggestion. Both the Sessions 
Judge and the Magistrate have fully 
considered this aspect of the case and 
I find myself in full agreement with 
their findings in this connection. It is 
on record that the authorities apprehend- 
ed trouble on the night in question 
and had special Police on duty. It is 
also clear that they regarded the sita- 
tion as potentially so serious as to have 
made arrangements for having the Sub- 
Divisional Magistrate within call. Thereig 
iso perfectly satisfactory Police evidence to 
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the effect that one of the men came from 
the house of one Abdul Rahman and served 
out half a dozen lathis to the rioters, and I, 
again, can see no 1eason to doubt the Magis- 
trate's finding that some stones had been 
collected in a niche of the masjid for use in 
the event of an affray. That the stones 
were actually not used only goes to prove 
that the Police were able’to nip the riot in 
the bud. I am, therefore, in full accord 
with both the lower Courts in holding that 
the attack on the procession was a premedi- 
ated one and did not arise from any pro- 
vocation given by the Hindus. The great 
weight of the oral evidence is, I may say, 
also in favour of this view. 

The learned Oounsel for the applicants 
has divided the prosecution evidence into 
four groups. The firat group, according to 
him, consists of the evidence of Inspector 
French (P. W. No. 1), Inspector Dale (P. W. 
No. 2), Balchand Head Constable (P. W. 
No. 17) Constable Inayat Ali (P. W. No. 37) 
and Ooustable Dabood Khan (P. W. No. 39). 
The second group consists of those Hindus 
who reported the affair to the Police the 
same night, vz, Ramchand (P. W. No. 4), 
Harinarayan (P. W. No. 6), Ganpati (P. W. 
No, 9), Bansilal (P. W. No 13) and Ram- 
chandra (P. W. No. 32). The third group 
consists of witnesses who were injured and 
went to the Police next day In this group 
fall men like Doma (P. W. No. 29) and 
Rambharos (P. W. No. 33). In the fourth 

roup fall the witnesses relied on by the 
Se Judge in paras. 18 and 19 of 
his judgment. It has been suggested that 
these witnesses were examined at a late 
atage of the investigation and that the evi- 
dence of earlier witnesses should have been 
accepted as against these. Much stress has 
been laid on the fact that Inepector French 
knew certain of the rioters as well as Bal- 
chand (P. W. No. 17), yet these witnesses 
were unable to identify any of the rioters. 
I am wholly unable to accept as correct the 
‘inference I am asked to draw that this 
negative fact clears the present applicants. 
In a confused affray of the kind which had 
oveurred, the Police Officers would very 
naturally have their attention concentrated 
on quelling the riot rather than on noting 
the part taken by individuals in it. 
Inspector French's case, moreover, it is a 
notorious fact that just as an Indian ig 
often in a difficulty in identifying Euro- 
pəans, an European is similarly ata disad- 
vantage in identifying Indians. As found 
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by the Sessions Judge, there is ample indi- 
vidual evidence against each and every one 
of the applicants as having been concerned 
in the riot in question, and I finfi myself in 
full agreement with the Sessions Judge in 
his findings in thia connection. 

It has been suggested that the investiga- 
tion was defective and suspicious, particular- 
ly inasmuch as littleor nothing was done for 
some 24 hours, but in a case of this sort some 
delay was inevitable, as it was obviously 
desirable thatthe investigation should be 
taken up by some Police Officer other than 
Wrench: or Dale. From this point of view 
also I can see nothing suspicious in the 
fact that the original reports made on the 
night of the occurrence merely mentioned 
that the Muhammadans had attacked the 
Hindu procession and had not given the 
names ofthe assailants. Excitement was 
running high and the burden of the song 
told by the men who lodged reports was 
precisely what we would have expected, 
viz., the broad fact that the Hindu proces- 
sion had been attacked by the Muham- 
madans. The mere fact that the Magistrate 
gave the benefit of doubt to two accused 
Abdul Kadar and Aziz largely because 
there was Police evidence that the latter, 
at any rate, had ultimately assisted in 
quelling the riot, is no ground whatever, 
in my opinion, why the mass of evidence 
against each and every of the applicants 
should be rejected. 

The learned Sessions Judge and the 
Magistrate have, in my opinion, sufficiently 
dealt with the possibility of identification cf 
individual rioters by the Hindu witnesses 
on thenight in question. In view of the 
Kitson lights on the spot, even although 
the night was a rainy one, I can find no 
reason to doubt the possibility of indi- 
vidual rioters having been identified by 
the Hindus in the way they allege 
they did. I have considered the defence 
evidence which mainly relates to the ques- 
tion of alibis but it seems to me that the 
lower Courts have taken a proper view 
of the said evidence and there seems to 
me, in short, næ ground at all why in the 
present case this Court sitting as one of 
revision shoud interfere with the finding 
of fact arrived at by both the lower Courts 
that the indvidual applicants took part in 
this affray. I, therefore, now pass to the 
certain legal or quasi legal points, which 
have been raised on behalf of the appli- 
cants, 
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In the first place my attention has been 
drawn tothe fact that in thecharge under 
s, 147, Indian Penal’ Oode, the common 
object of the unlawful assembly was 
alleged to be the assaulting and causing 
hurt to the processionists, while as regards 
the charge under s. 296 the gravamen thera- 
of was thatthe applicants bad disturbed 
a religious assembly. My attention in this 
connection has been drawn to the following 
remark of the Magistrate in para. 3 of his 
judgment:— 

“The rioters who were not intent on caus- 
ing hurt to the Hindus, but whose inten- 
tion was to disturb the procession and 
insult the Ganpati images.” 

While againin para. 6 the following pass- 
age occurs :— i 

“The attack on the car was, therefore, pre- 
meditated and the Muhammadans living 
near the Bhaji Mandi Masjid had planned 
before-hand to commit a riot and stop the 
Hindus from peacefully taking their 
Ganpatis for immersion to the river.” 

Again in para. 7 the following passage 
occurs: — 

“They were in religious frenzy, bent on 
not beating the kafirs but on destroying 
their gods, which irritated their religious 
susceptibilities.” 

It is suggested that the findings of the 
Magistrate are, in reality, in contradiction 
of the object stated. I cannot, for my 
Own part, see that there was any necessary 
contradiction in this connection. The 
rioters, evenif their object was merely the 
luterruption of the procession, had to resort 
to assault or the causing of hurt in order 
to accomplish their purpose, When the two 
charges are read together, there is, in 
reality, no contradiction between them on 
the findings of the Magistrate and, even 
if there had been any technical inconsist- 
ency between the charge under s. 147 and 
the finding of the Magistrate, it is perfect- 
ly patent that the applicants were not, and 
could not have been, prejudiced thereby. 
This point, therefore, is of no importance 
whatever. i 

Next, it has been urged bn behalf of the 
applicants that the Magistrate erred in not 
granting the applicants copies of the state- 
ments recorded in the Police diary. Ap- 
parently, such an application was made on 
29th September 1924, and the Magistrate, 
who was then trying the case, granted the 
sy plicaticn, but, in effect the copies were 
pever given. Alhcrehb ile 
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strenuously sanak and the appolicang 
werd represanted by Oounsel, every one 
concerned seams to have overlooked the 
matter till a further application was made 
more than a year later at the penulti- 
mate stags of the case on the day fixed 
for argument. I fully agree with the 
Sessions Judge in his finding in this 
connection in para. 11 of his judgment. It 
is perfectly obvious that this matter had 
been overlooked by the Court and by the 
defence alike and th&t it was only raised 
at the last moment for technical reasons. 
If any one was peculiarly to blame for the 
oversight, it was the defence itself. They 
had in J3 months opportunity after op- 
portunity of pressing their request and of 
drawing the Oourt’s attention to the fact 
that copies had not been granted them. 
Whether the omission of the defence in this 
connection was accidental or advised, lam 
of opinion that the objection now raised in 
this connection cannot possibly be enter- 
tained. Obviously, the strategic and proper 
moment for the defence to have pressed 
the application in question was either 
immediately before or at the time the 
prosecution witnesses were to be cross- 
examined, and this they did not do. 

The next legal point raised on behalf of 
the applicants is that a passage in para, 13 
of the Magistrate's judgment suggests that 
he has made a wrong and improper use of 
the Police diary. I have referred to the 
passage in question but cannotsee that the 
use the Magistrate has made of the diary 
was in any way illegal having regard to 
the decision in Dayal Singh v. Emperor (1). 
So faras Lam able to see, the Magistrate 
only made such use of the said document as 
it was legitimate for him to do under s. 172, 
sub-s. (2), Cr. P. C. Even, however, if the 
passage complained of were execluded, 
there was ample evidence on record on 
which the conviction of the applicants was 
justified. 

The next legal point urged on behalf of 
the applicants is that, in view of the nature 
of the case and of the quality of the gvi- 
dence, the Magistrate should have forced 
a witness like Narain Singh (P. W. No. 8), 
the investigating officer, to refresh hig 
memory from the Police diary. Iam wholly 


(1) 39 Ind. Cas 311; 13 N. L. R 100; 15 A.L J. 
475; 1 P. L. W. 661; 19 Bom. L. R. 510, 21 0, F N. 
818, 26 O. L. J. 13,6 L. W. 71; 22 M. L T.31, 4917) 
M. W. N. 522; 18 Cr. L J. 71; 33 M L.J 555,44 C 
876; 11 Bur. L. T. 54; 44 L A. 137; 86L. J P. JAG. 
16 L. T, 621; 615. J. 351; 33 T.L. R 249 (P. C) 
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unable to subscribe to tte proposition that 
the Court can compela witness to refer to 
the diary and I am in full agreement with 


the decision in In the matter of the Peti-: 


tion of Kali Churn Chunari (2) in this 
nnection. I do nonot think thereis any 
substance in the contention in question. 
: I find myself, therefore, unable to in- 
terfere with the convictions of the appli- 
cantas The case has been most carefully 
and exhaustively dealt with in both the 
lower Oourts and, in reality, practically 
each and very point, which has been 
raised inthis Court, has already been suit- 
ably and properly disposed of. 

I now come to the question of sentence. 
When the application for bail on behalf of 
the applicants was argued before me, an 
application which I saw fit to reject, it was 
urged that the communal tension, which 
had existed in Kamptee, had now subsid- 
ed and that in the interests of society 
generally, the applicants might well have 
been at once released without danger to the 
public peace, and it was further urged that 
such a step would tend to allay any remuant 
of bad feeling which inight still exist. It 
seems to me tbat such considerations arə 
not practically proper or apposita ones fo’ 
this Court to take into account, sitting sa 
Court of revision. They may be conside.a- 
tions which might properly be urged as a 
ground for the Executive Government 
- commuting or reducing the sentences pass- 

ed, but thatisa matter I am not directly 
concerned with. What I have to do is to 
have regard to the seriousness or otherwise 
of the offence as committed by the appli- 
cants. The offence of rioting is punishable 
with a maximum sentence’*of two years, 
while the offence under s. 296 carries a 
maximum penalty of one year’s rigorous 
imprisonment. I agree with the Courts 
below.that the attack on the procession 
was premeditated and that the real object 
was less to cause hurt, even if there may 
have been, some efforts to that effect, than 
to interrupt the Ganpati procession. Never- 
theless, I have already pointed out that 
the actual rioting committed was not in 
itself extremely serious apart from the 
fact that it was a religious assembly which 
was attacked. In spite of the preparations 
for. causing hurt, the rioters in the few 
minutes, which elapsed, could have caused 
much more injury than they did, had they 


(2) 8 O 154, 10 0. L. R. 51; 6 Ind. Jur. 310, 4 Ind. 
Dec. (N. B) 98. ; 
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been intent on causing hurt. The actual : 
injuries inflicted'on individual Hindus were 
of the most trivial kind. The Teed serious 
offence, therefore, committed in the present 
case was the interruption of the religious 
assembly and for that offence, as I have . 
already remarked, the maximum punish- 
ment is a year. Most of the applicants are 
people of comparative respectability and I, 
cannot overlook the fact that the applicants 
were under trial for an extremely long time, 
which, of itself, is some punishment to 
traders in tha position many of'the appli- 
cants are She assumption must be in. 
the absence of anything to the contrary on 
record, that the applicants have in the past 
been of good character, and the mere fact 
oftheir having been sent to Jail to undergo: 
rigorou3 imprisonment is in itself a heavy 


_punishinent. Although the offence commit- 


ted was from ona point of view a seriou3 
one in view of the deliberate attack on a 
religious asseinbly, yet from another point 
of view the behaviour of the rioters suggest- 
ed that their intentions were 1ather mis- 
chievons than deadly. 

Oa the whole, therefore, ia the present 
case, particularly keeping in view the fact 
that tha maximum punishment awardahle 


-unders 236, I. P. O., is one year’s rigorous 


imprisonment, I think the mtsrests of 
justice will ba sufficiently: vindicated by & ` 
ssntance of four mantha” rigorous imprison- 
ment for each offence, tn3 atntences to run 
concurrently While upholding the con- 
victions, therefore, [ raduce the sentence of 
each applicant to aterm of foar months’ 
rigorous imprisonment as stated. 
Q. R. D. Senlence reduced, 


LAHORE HIGH COURT. 
CRIMINAL Revision No 1379 oF 19:5. 
Anril 23, 1926. 
Present:— Ms. Justice Martineau. 
OHANDAN LAL AND aNotdtae— 
— Acoys#p — PETITIONERS 
Versus 
EMPEROR — RESPONDENT. 
Penal Code (Act XLV of 1860), 8. 408—Immoveable . 
property —Breach of trust. ; 
Oriminal breach of trust cannot be committed in 
respaa! of immoveable property. 
ugdown Sinha v. Queen-Empress, 23 O. 372; 12 Ind, 
Rec. (N. 8) 248, followed. 
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Case reported by the Sessions Judge, at 
Karnal Division, with his No, 382-3 of 14th 
August 192 

FACTS.—Chandgi filed a complaint 
against Ohandan Lal and Dewi Ditta to 
the effect that he had made over the house 
of his deceased brother Hira to the accused 
together with some moveableproperty which 
was in the house and that on complainant's 
demanding back the same the accused have 
declined to deliver the same and that they 
have misappropriated the moveable pro- 
perty inside the house. The Magistrate Mirza 
Izaz-ud-Din Ahmad Khan, Magistrate Jfirst 
_ Class, has-framed a charge under s. 406, 

Indian Penal Code, against both the accused 
and the accused have applied to this Court 
for revision, 


GROUNDS.—The complainant 


dar in connection with a previous case 
under s. 448 in respect of the same house 
filéd by one Amrat Jat against the same 
accused; 
that statement Chandgi made no mention 


. of Chandan and stated that he had given” 


thé house to Devi Ditta alone for living 
` purposes, that he had taken away the uten- 
silsin it and left only a charpai with Devi 
Ditta. Again in this case.Ohandgi made a 
statement before the Tahaildar on the 7th 
of January 1925 in which he stated that he 
had given the house to both the accusad 
Devi > Datta and Chandan and he men- 
` tioned alirge number of moveable articles 
and stated that he had sent all those things 
.to the house of the two accused and the 
house in dispute was empty and was locked 
and the key was given to Devi Ditta. Again 
on the 8th of April 1925 he made a third 
statement before Mirza Izaz-ud-Din Ahmad 
Khan in which he stated that he had left 
the articles above mentioned in the house in 
dispute. His previous two statements arc 
not denied by the complainant and his 
attention was drawn to them in cross ex- 
amination. A comparison of thess three 
statements alone is sufficient to show that the 
case is entirely frivolous and*false. So far 
a3 Chandan is concerned complainant made 


no mention of him in the statement before: 


the’ Naib Tahsildar. Jugdown Sinha v. 
Queen-Empress (1) shows that criminal 
breach of trust cannot be committed in 
respect of immoveable property. As regards 
moveable property the own statement of 


(1) 23 O. 372; 12 Ind. Dee. (N. 8.) 248. 
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the complainant shows that the case.is not 
true. . This isa case in which the Magis- 
trate should not have frameda charge against 
the applicants and the case is one quite fit 
for revision. The Public Prosecutor who 
appeared for the Crown glso agrees with 
this view and cannot support the charge, 
The case is, therefore, submitted to the High 
Court with a recommendation that the charge 
against the two applicants may be quashed 
and the case ordered to be consigned to the 
record room.” 

Mr, Shamair Chand, for the Petitioners 

ORDER.—For the reasons given by the 
learned Sessions Judge I quash the charge 
framed by the Magistrate against the 
accused, 

R. L. 

Charge quashed. 


matee ae raa 


LAHORE HIGH COURT. 
CRIMINAL Revis.ox No. 1694 or 1925. 
January X, 1926 
Present:—Mr. Justice Fforde. 

ATMA SINGH—-PBTITIONER 
VETSUS 
HARNAM SINGH AND OTHERS — 

; RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 145 (4 
—Dispute concerning mmoveable properiy—Attach- 
ment of property to prevent future disputes concerning 
produce, legality of. g é 

Power under s 145 of the Or. P O. is given to a 
Magistrate for the purpose of preserving the peace an 
it 19 only for that purpose that he may, where a 
breach of the peace 18 imminent, attach disputed pio- 
perty. This means that ifthe Magistrate thinks that 
the likelihood of a breach of the peace 18 so imminent 
aa to call for immediate action to prevent il, he may 


- attach the property in 1espect ef which the dispute 13 


subsisting An order of attachment of property can- 
not be passed under the section for the mere purpose 
of avoiding future litigation in respect of the right 
oe present produce of the land ın dispute. [p 262, 
Col. 

Application for revision of an order of the 
Magistrate, First Olass, Gujranwala, dated 
the 6th November 1925, 

Sir Muhammad Shafi, Kr., for the Peti- 
tioner. 

Pandit Sheo Narain, R. B., Messrs. Michael 
and M. S. Bhagat, for the Respondents. 

JUDGMENT.—This is an application 
for revision of two orders purporting &o 
have been made under the provisions of 
s. 145 of the Cr. P. O. , 

Sir Mabammad Shaf for tha petitioner 
gontends that the initial order, passed 
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under the lst sub-seftion of s. 145 is bad, 
inasmuch as that order dosa not show the 
grounds upon which the learned Magis- 
trate has based his conclusion that there is 
existing a dispute likely to cause a breach 
of peace between the parties. Tne learned 
Qounsel contends thatas the Magistrate’s 
jurisdiction to take action under s, 145 is 
based upon this order, the whole proceed- 
ings are void for want of jurisdiction if the 
order has not been made in strict conformity 
with the provisions.of sub-s. 1. 

On examining that order, however, I find 
that it substantially complies with the 
statutory provisions, The evidence upon 
which the Magistrate has satisfied himself 
asto the existence of a dispute likely to 
cause a breach of peace appaara in the 
order. He refers to letters between the 
parties and to certain Police reports, and 
these documents are part of the record. 
There is no doubt that upon this evidence 
the Magistrate had sufficient ground for 
coming to his conclusion and making the 
consequent order, I am, therefore, of opi- 
nion that this order shows no want of juris- 
diction on its facs and that there is no cause 
shown for setting it aside, 


A second order, however, which purports 
to have been passed under the provisions 
of sub-s. 4 of s. 145, is attacked. The con- 
tention in respect of this order is that it 
als> is void for want of jurisdiction. The 
order in question is dated the 5th Novem- 
bar 1925 and its material part isas follows:— 

“The executora and their lessee now press 
for attachment to avoid future litigation 
about the actual amount of the produce of 
the present harvest that is being now collect- 
ed by Sardar Atma Singl or its valuation. 
There is force in this contention and I 
thinkit is a case of emergency under cl. (4) 
of s. 145, Or. P. O. So I attach the land in 
dispute. There is no necessity at present 
to pass any such order about the other im- 
movable property in Kishan Guirh. The 
Tahsildar, Hafizabad, will now take over 
chirga of the land and arrange for the 
collsction of the produce. Necessary ex- 
peffses will ba paid out of its price, when 
sold.” 

The provision in the Statute enabling 
the Magistrate to take the drastic and ex- 
eeptional course of attaching land is worded 
a3 follows :— . 

“ Provided also that if the Magistrate con- 
siders the case ons of energency, ha may at 
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any time attach the subject of dispute pend- 
ing his decision under this section.” 

This mesas that ifthe Magistrate thinks 
that the likelihood of the breagh of peace 
i3 8) imminent as to call for immediate 
action to prevent it, he may at any tine 
attach the property in respect of which the 
dispute is subsisting. The jurisdiction of 
a Magistrate to daal with disputes concern- 
ing land is strictly limited. A very excep- 
tional jurisdiction in that regard has been 
conferred upon him by this section. Such 
powers are exercised with great caution 
even by the Civil Courts. Where a Magis- 
trate who otherwise has no jurisdiction in 
such a matter acts in pursuance of special . 
powers conferred by Statute, he can only 
do so in strict accordance with the statutory 
provisions, Power under s. 145 is given to 
the Magistrate for the purpose of praserving 
the paace and it is only for that purpose 
that he may, where a breach of the peace is 
imminent, attach disputed property. 

In the present casa it is clear that the 
order attaching ths property was passed for 
the purposs of avoiding future litigation 
in reapect of the right to the present pro- 
duce of the land in dispute. This is a 
matter entirely outside the jurisdiction of 
the Magistrate. The learned Sessions 
Judge in dealing with this matter, when 16 
cams before htm in revision, has express -d 
himself as follows :— 

“It has been urged that the order of 
attachment should not have bean paissad 
merely with the object of preventing 
future litigation. In the present case, Lam 
inclined to think that the learned Magis- 
trate when passing the order of attachment 
was not merely influenced by a desire to 
prevent future litigation but considered 
the order to be justified on other grounds. 
The property in question is of very large 
value and the question of possession is 
being hotly contested. Each party claims 
to be in possession, It is admitted that 
Sardar Atma Singh is taking away the pro- 
duce of the kharif crop. ‘lhe contention 
of the other side is that if he is not stopped 
from doing so, serious disturbance of the 
peace is likely to be caused.” ` 

The learned, ,Sassions Judge has reid into 
the order of the Magistrate certain reasons 
which are not there expressed. He is of 
the opinion that the learnel Migistrate 
cra3sideral ths order justified oa grounds 
other thin a desira to pravaat fatara litigi- 
tina, ani be asian tab basis obi 
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grounds arə the likelihood of a serious dis- 
turbance of the peace in the future if the 
petitioner is not prevented from removing 
certain p&oduce of the land. This conclu- 
sion of the learned Sessions Judge may or 
may not be correct, but the fact remains 
that the order itself is expressed to be made 
for reasons which find no justification in the 
provisions of the Statute. 

It is clear that the learned Magistrate in 
passing the order of 5th November 1925 
has acted in excess of the powers conferred 
upon him by the Statute, and the order is, 
therefore, void. I must accordingly accept 
the petition, set aside the order of the 5th 
November 1925 and direct that the land be 
released from attachment. 


Z. K. Revision accepted. 


OUDH CHIEF COURT. 
CRIMINAL APPBAL No. 104 or 1926, 
March 25, 1926. 

Present :—Sir Louis Stuart, Kr, Chief 
Judge, 

SHEO BALAK AND oragrs—AccusEp — 

APPELLANTS 
VETESUS 
EMPEROR— RESPONDENT. 

Precedents—Oudh Chief Court-- Decisions of late 
Judicial Commissioner s Court, whether binding, 

The decisions of the late Judicial Commissioner's 
Gourt although they deserve all respect aud should 
not be brushed away or treated lightly, are in no way 
authoritative after the establishment of the Ohief 
Court. [p. 284, col. 1.] 


Oriminal appeal against an order of the 
Sessions Judge, Fyzabad, dated the 6th 
February 1926. 

Mr. Naim Ullah, for the Appellants. 

Rai N. N. Ghosal Bahadur for Mr. G. H. 
Thomas, Government Advocate, for the 
Orown. 

dU DGMENT.—Sheo Balak, Raghubar, 
Mahabir, Bhagwan Din, Ram Saran, Sheo 
Saran and Rampal have been convicted 
by the learned Sessions Judge of Fyzabad 
of having committed riot and culpable 
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homicide. The four! assessors unanimously 
found all these men, except Rampal, guilty 
of these offences. In the case of Rampal 
the assessors were equally divided, two 
finding him guilty and two finding hrm 
not guilty. The seven persons have appeal- 
ed. They have all been defended by the 
same learued Counsel who has tuken ine 
through the evidenceand discussed and eriti- 
cised it. I find that it is established beyond 
reasonable doubt that these seven persons 
with some others waylaid, outside the Gauri- 
ganj Bazar in the Sultanpur Distre, 
Chauharaj Dubey, bis nephew, Suraj Din 
and Rampal Shukal, and a man called Rim 
Oharan. The weapons used were lathrs, 
Injuries were inflicted upon all the persons 
attacked. The injuries inflicted upon Suraj 
Din were so severe that he died within a 
few hours of receiving them. Chauharja 
was not a satisfactory witness, but, with 
the exception of Chauharaj, the other wit- 
nesses to the occurrence are, in my opinion, 
credible. I have no hesitation in finding 
that all the appellants are guilty of the 
Their learned Counsel 
has addressed me on the question of sent- 
ence. These men were committed on a 
charge under s. 30! of culpable homicide 
not amounting to murder. ‘The learned 
Judge examined the nature of the offence 
which they have committed and conside:ed 
that they were rightly committed on u 
charge under s. 304 instead of ona charge 
under s. 302. He quoted as an authority 
for this view the decision in Hmreror vy. 
Mahabir (1) of the two Additional Judicial 
Commissioners who, differing from the 
Judicial Commissioner, laid down certain 
principle in regard to the applicaticn of 
s. 34 of the Indian Penal Code Ido not 
propose to take any action either in respect 
of altering the charge or towards enhance- 
ment of sentence in the case, It would he 
unusual, and in my opinion, most underir- 
able, forme to take action in respect cf 
altering the charge, and in regard to en- 
hancement of sentence it is not necessary 
to say more than that I consider that there 
is no sufficient cause for taking actioneto- 
wards that effect. Butl wish to lay down 
clearly that, in my opinion, the decision of 
the majority in the Emperor v. Maha'iy 
(1) does not lay down thelaw correctly. J 
am in complete accord with the decision of 
the Judicial Commissioner in that case. If 


(1) 19 Ind. Oas 497, 16 O. O. 19, 14 Or. L.J 241, 
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the decision in qu2stion was a decision 
which was in any way authoritative or bind- 
ing upon meit would not ba proper for 
me to dissent from it; I should than have 
referred it to the Full Bench of this Court. 
But I wish to point out that, although the 
decisions of the late Judicial Oommis- 
sioner's Court are properly deserving of all 
respect and should never be brushed away 
or treated lightly, they are in no way 
authoritative now that the Chief Court has 
come into existence. They can be and should 
be examined in order to gain from them the 
advantage of the considered opinions and 
arguments that they contain but they are 
notin any way authoritative, Tne question 
thus being an open question a3 far as this 
Court is concerned I consider it desirable 
to put on record the fact that [am in 
accord with the decision of the Judicial 
Commissioner on that occasion and I am 
not in acsord with the decision of the two 
Additional Judicial Commissioners. Hold- 
ing.the view that L do it is obvious that 
1 shall not interfere ou the qnéstion of sent- 
ence. This appeal is dismissed. 
Gi, Appeal dismissed. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 852 oF 1925. 
January 20, 1926. 
Present:—Mr. Justice Harrison and Mr. 
Justice Fforde. 

WARYAM SINGH—APPELIANT 

versus 
EMPHROR—RBSPONDENT. 
Penal Code (Act XLV of 1840), s 802—Criminal 
Procedure Code (Act V of 1898), 8. 867 (5)--Murder— 


Punishment -Drunkenness, whether extenuating ew- ` 


cumstance. : 
Unless drunkenness either amounts to unsoundness 


_ofmind so as to enable insanity to be pleaded by way 
of defence, or the degree of drunkenness ıs such as 
to establish incapacity in the accused to form the 
intent necessary to constitute the crime, ıt is neither 
a defence nor a palliation, and, therefore; the fact that 
an a ed person was drunk at the time when he 

-committed a murder 1s not a reason for inflicting upon 
him the lesser penalty provided by luw asa punish- 
ment for that offence [p. 285, col. 2 | 

Criminal appeal from an order of the 


Sessions Judge, Ierozepore, dated the 15th 
J uneel 920. 
Mr. R. C. Soni, for the Government Ad- 
vocate, for the Respondent. 
JUDGMENT. 
Fforde, J.—Waryam Singh has been 
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convicted by the Sessions Judge under the 


provisions of s, 302, Indian Penal Code, of. 


tha murder of Kesar Singh, and@has been 
sentenced to transportation for life. Against 
that conviction and sentefice he has appeal- 
ed through tha Jail authorities. The Local 
Government have presented a petition for 
revision under s. 439 of the Or. P. O. 
against the sentence of transportation for 
life, praying that this sentence may be 
enhanced by the infliction of the death 
penalty. ef 

The facts are very simple and may be 


stated shortly. On the lith of July 1922, a: 


number of villagers, of whom the deceased 


was one, were taking part in a musical ` 


entertainment at about 10 o'clock at night. 
While this performance was proceeding, 
the appellant arrived on the scene and 
requested the party-to stop the music and 
disperse, The deceased retorted that the 
appellant did not own the ground on which 
the entertainment was being held and had 
noright tointerfere. The appellant taere- 


“upon leftin a.temper, remarking that the 


party could continue the perfo:mance at 
their risk. Shortly afterwards he re-appear- 
edon the scene armed witha chhavi, and 
after making some remarks walked up to 
the deceased and struck him a blow 
upon the’ head with the weapon, . felling 
him to the ground. He then struck him 
two more blows while he lay on the ground. 

The medical evidence shows three in- 
juries to the deceased :— 

l. An incised wound above the right 
ear extending toa point beneath the left 
eye, measuring 9” x 1” and cutting through 
the skull and brain membranes. 

2 An incised wound through the up- 
per portion of the right ear, measuring 
541x 12" 1", cutting through the lower 
part of the skull. 

3. An incised wound through the lobule 
of the right ear, measuring 6”X 14” x14", 
cutting through the lower jaw and the back 
bone. 


wound to the extent of 7”, and under the 
second to the extent of 4”. Death, accord- 
ing fo the medical evidence, must have 
been instantaneous. Each one of the three 
injuries was fatal. 


The skull was cut through under the first 


The learned Trial Judge has found—as, ` 


indeed, he could not have otherwise found 
upon the facts—that the appellant struck 


the blow with the deliberate intent- to kill. 


phe deceased. The finding of the learned 


ps 
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Sessions Judge on this point is expressed as 
follows : — i 

“Taking into consideration the very 
dangeroup weapon used, the vital part which 
was hit and the number as also the extent 
of injuries caused, there can be no reason- 
able doubt that Waryam Singh did the 
act by which the death was caused, either 
with the intention of causing such bodily 
injuries as were likely to cause death of the 
assailed person, or with the intention of 
causing bodily injuries to him which were 
sufficient in the ordinary course of nature 
to cause death, and that the offence, there- 
fore, fall within the purview of s. 300, 
Indian Penal Code,” 

Having come to this conclusion, and 
having held that the offence amounted to 
murder as defined by s. 3000f the Indian 
Penal Code, the learned Judge awarded the 
lesser punishment permitted by s. 302, 
Indian Penal Code, onthe ground that the 
appellant was in a state of intoxication at 
the time he committed the offence—this, 
in the opinion of the learned Judge, being 
a sufficient reason for imposing the lesser 
penalty. 

Now, so far as the guilt of the appellant 
is concerned, there is no possibility of doubt 
in this regard. He has not attempted any 
defence. He has produced no witnesses 
but has contended himself with a bald 
denial. The written statement which he 
put in is to this effect :— 

“Tam innocent. The case has been con- 
cocted against me out of enmity. I was 
notin the village on the day of the occur- 
rence.” 

As against this the evidence of the pro- 
secution is overwhelming, and there is no 
reason to disbelieve any of the witnesses 
with the exception of Indar Singh, (P. W. 
No. 12), who tells asomewhat different story 
from the rest of the witnesses. This per- 
son, however, was not on the scene at the 
time of the occurrence and does not profess 
to be an eye-witness, and no weight need 
be attached to his testimony. 

Asit is obvious that the appellant has 
been rightly convicted, his appeal must be 
dismissed. 

There remains to be considered the peti- 
tion for enhancement of sentence. Mr, R. 
©. Soni, who appears for the Government 
Advocate, contends that in imposing the 
lesser of the alternative punishments pro- 
vided by s, 302, Indian Penal Oode, the 
learned Sessions Judge has not exercised his 
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discretion judicially! Section 300 of the 
Indian Penal Code, provides that: 

“Whoever commits murder, shall be 
punished with death, or transportation foir 
life, and shall also be liable to fine.” 


This leaves a discretion to the Trial Court 
as to which penalty shall be imposed. But 
s 367 (5) of the Cr. P. C, enacts that 
where an accused person is convicted of an 
offence punishable with death, and the 
Court sentences him jo any other punish- 
ment, the Court shall in its judgment state 
the reasons why the sentence of death was 
not passed. It need hardly be emphasized 
that the reasons justifying the infliction of 
the lesser penalty must be such as are in 
accord with established legal principles. 
In the present case the reason given by 
the Trial Judge for not imposing the ap- 
propriate penalty for deliberate murder, 
that is, thecapital sentence, is that intoxi- 
cation furnishes a ground for mitigating 
the punishment. This is,in my opinion, an 
entirely sufficient reason for the course taken 
by the learned Sessions Judge. It is a maxim 
of English Law that voluntary drunkenness 
does not take away responsibility of anv 
kind and, indeed, the older judicial author- 
ities considered it rather an aggravation 
than otherwise. The rule is now qualified 
to tbis extent, that unless drunkenness 
either amounts to unsoundness of mind so 
as to enable insanity to be pleaded by way 
of defence, or the degree of drunkenness 
is such as to establish incapacity in the 
accused to form the intent necessary to con- 
stitute the crime, drunkenness is neither a 
defence nor a palliation. Any doubt which 
there may have been on this subject is re- 
moved by the’judgment of the House of 
Lords in Jt. v. Beard (1). I may add that 
the principles enunciated in this case are 
in strict accord with those laid down by 
the Full Bench of the Burma Chief Court 
in Nga Tun Baw v. Emperor (2), [cited in 
Pal Singh v. Emperor (8).] 


Mr. O. L. Mathur, who appears for the 
respondent in the present petition, has 
argued that the discretion exercised by*the 
learned Sessions Judge was in strict ac- 
cordance with law, inasmuch as he followed 
the ruling of the Punjab Chief Court in 


(1) (1920) A. O 479; 891 J. K B. 437; 1996, T. 
625; 14 Or, App. R. 159; 8£ J. P. 129; 64S J. 340, 36 
T. LR .378. 

(2) 17 Ind. Cas. 800;5 Bur. L. T. 175, 13 Cr 6J 
864; 6 L. B. R, 100, 
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Pal Singh v. Emperor (3). Having careful- 
ly considered the judgment in that case it 
seems to me clear that it does not support 
Mr Mathur's contention. The headnote 
does not accurately represent the decision 
of the Court. The case is referred to in the 
text-books as laying down the proposition 
that intoxication forms a sufficient excuse- 
for not exacting the extreme penalty. This 
is notin fact, ‘as I read it, what that deci- 
sion did establish. The judgment in that 
case definitely states that the Court was 
“unable to find directly or constructively 
that Pal Singh (one of the accused person) 
intended to cause death or such bodily 
injury as would be likely to cause death”’ 
and for these reasons the Judges consider- 
ed that it was not necessary to inflict the 
death penalty. In other words the Judges 
found that the condition of drunkenness of 
the accused, taken in conjunction with the 
other circumstances of the case, negatived 
an intent on his part to cause death. It 
was not on account of his drunken condi- 
tion that- they imposed the lesser penalty, 
but because the Court found that he did 
not intend to kill the victim of his acts. 

Tais is in accordance with the principles 
laid down in ŁR. v. Meakin (4), where Alder- 
son, B, stated that :-— 

“ With regard to theintention, drunken- 
ne3s might perhaps be adverted to accord- 
ing to the nature of the instrument used. 
If a man used a stick a Jury would not 
infer a malicious intent so strongly against 
him, if drunk, when he made an intem- 
perate use of it, as they would if he had 
used a different kind of weapon ; but where 
a dangerous instrument wąs used, which, 
if used, must produce grievous bodily harm, 
drunkenness could have no effect on the 
consideration of the malicious intent of the 
party.” 

In Pal Singh’s case (3) the weapons used 
for inflicting injuries were sticks. In the 
present case the weapon used was a parti- 
cularly deadly weapon, namely, a chhavi, 
and the learned Sessions Judge has em phati- 
cally found that the appellant did intend 
to cause the death of Kesar Singh, and, as 
I have already pointed out, he could not 
upon the facts have come to any other con- 
clusion. The evidence does not lead to the 
conelusion that the appellant was in any 
very advanced state of intoxication. He 

3 41 Ind. Cas. 980; 28 P. R. 1917 Or; 18 Or, L. J. 
86 Cr. 


35 P. W, R. 1917 
(4) (1836) 7 Car. & P. 297. 
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was at least sober enough to walk from the 
scene of the occurrence to aruined house 
near by, return witha chhavt and strike 
three deadly blows upon the head of the 
deceased. It would be impossible to hold 
upon the circumstances of this cass that 
the state of intoxication of the appellant 
was such a3 to render him incapable of 
forming the intent to kill the deceased. 

For the reasons [ have given, I am of 
Opinion, that the learned Sessions Judge 
has failed to act in accordance with estab- 
lished principles in the exercise of his dis- 
cretion in imposing the lesser sentence 
allowed by law, and accordingly I would 
accept the petition, set aside the sentence 
of transportation for lifeand impose in its 
place the capital sentence. 

Harrison, J.—I agree. The law on 
the subject has been clearly explained in 
the Division Bench judgment of this Oourt 
in Sheru v, Emperor (5°. 

Z. K, Appeal dismissed. 

Crown's application accepted, 

(5) 94 Ind. Oas. 406; 7 L. 50, 


+ 





OUDH CHIEF COURT. 
ORIMINAL APPEAL No, 99 or 1926. 
March 26, 1926. 

Present:—Sir Louis Stuart, Kr., Ohief 

' Judge, and Mr. J ustice Raza. 

SURAJ Pie ASAD =-Accusen— Ae ia 
VETUS 
EMPEROR—Oppositg PARTY, 

Penal Code (Act. XLV of 1860), s SO02—Murder-— 
Death caused by lathi blow on head—Offence. 

Accused committed an unprovoked assault upon the 
deceased, rushing out at him by surprise and striking 
him upon the head with a lathi. The blow fractured 
the skull of ths deceased from temple to temple and 
caused his death : 

Held, that the accused was guilty of the offence of 
murder. | 

Criminal appeal against an order of the 
Second Additional Sessions Judge, Unao, 
dated the 8th February 1926. 

Mr. R. F. Bahadurji, for the Appellant. 

Mr. G. H. Thomas, Government Advocate, 
for the Orown. 

JUDGMENT. —On the facts of this 
case we have no hesitation in holding that 
the learned Sessions Judge has rightly con- 
victed Suraj Prasad of murder. He has 
sentenced him to the minimum sentence 

e allowed by law, It is true that Suraj Prasad 
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struck the deceased one blow and one 
blow only. His defence to the effect that 
the deceased attacked him with a shoe has 
been rightly found to be false. He com- 
mitted an unprovoked and cowardly assault 
upon the deceased rushing out at him by 
surprise and striking him upon the head 
with a lathi, The blow must have been 
delivered with a very great force for it 
fractured .the skull of the deceased from 
temple to temple. We consider the offence 
to be murder for reasons similar to the 
reasons which affected a Bench of the Allah- 
abad High Court in the determination 
of the case of Emperor v. Umrao (1). We 
also adopt the course taken by the learned 
Judges of that Bench. We draw the atten- 
tion of the Local Government to the 
case and intimate that we are of opinion 
that this is a case in which the sentence 
may be reasonably reduced as an act of 
clemency by the Local Government. We 
make no suggestion as to what the reduc- 
tion should be, The appeal is dismissed 
accordingly. A copy of the judgment will 
be sent to the Local Government. 
Z. K. Appeal dismissed. 


(1) 74 Ind. Cag 257; 21 A, L. J. 316; A. L R. 1923 
All, 355; 24 0. L. J. 753. 
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ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 145 or 1926. 
March 15, 1926. 

. Present:—Mr. Justice Daniels. 
DEOKI KOERI—Accussn 
Versus 
EMPEROR—Prosgcuror. 

Opium Act (I of 1878), 8. 9 (c)—Penal Code a 
ALV of 1860), s 879—Criımınal Procedure Code (Act 
V of 1898), s. 408—Theft of oprum, conviction for— 
Subsequent trial for illicit possession, whether barred. 
A person who has been convicted of theft in respect 
of a certain quantity of opium can be subsequently 
tried for illicit possession of the same opium under 

s. 9 of the Opium Act. [p. 288, col. 1.] 

Criminal reference made by the Sessions 
Judge, Ghazipur, dated Sth February 
1926. 


REFERRING ORDER.—Deoki Koeri 
aged about 30 years of Ghazipur town, hes 


been convicted under s. 9 cl. (c) of Act Iof, 


1878 and sentenced to pay a fine of Rs. 50 
and in default to rigorous imprisonment for 
two months. 

The facts as stated by the learned Deputy 
Magistrate are that Deoki was an employee 
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in the Opium Factory at Ghazipur. On 
18th July 1925 at about 3 r. m. he was 
coming out ofthe Opium Factory with 33 
gunny bags supposed to beempty. Theee 
bags had been purchased at an auction 
inside the factory by an officer of the factorv 
and the accused had been told to take 
them to the house of the officer. The bags 
were searched at one of the gates of the 
factory and 4 tola crude opium was found 
in one of the bags. Qn this Deoki was 
sent up for trial before Magistrate First 
Class for having stolen opium and was 
convicted of an offence under s. 379 of the 
Indian Penal Code on 3rd August 1925. 
The conviction still stands. After that con- 
viction the District Magistrate ordered that 
Deoki should be tried of an offence under 
the Opium Act as he wasin possession of 
4 tola crude opium of the factory. 

Itis urged that taking the facts as stated 
above still the present trial of the accused 
was illegal. The learned Government 
Pleader said that the Magistrate who tried 
the first case had no power to try an excise 
case and so hisdecision in the former case 
dces not bar a fresh trial and s.. 403 of 
the Or. P. O. does not apply to the 
case. In s 3 of Act Iof 1878 Magistrate 
means a Magistrate of the First Class. 
There is no clause to the effect in the defini- 
tion that such a Magistrate should be one 
especially appointed to do excise cases, 
Section 9 says that if any personis found 
in possession of opium shall, in conviction 
before a Magistrate, be punished for each 
offence for imprisonment for aterm which 
may extend to one year, or a fine, which 
may extend to Rs. 1,000 or with both. The 
word “Magistrate” in s.9 clearly means a 
Magistrate of the First Class as defined in 
s. 3. Bothe contention of the Government 
Pleader is not correct. In my opinion when 
the accused was first tried of the offence 
under a, 379 of the Indian Penal Code in 
respect of this opium, the offence was ex- 
hausted and he could not be tried again 
under the Opium Act. 

Section 403 cl (1) of the Cr. P. Q. 
clearly says that a person shall not be 
liable to be tried again for the same offence, 
nor on the same facts for any other offence 
for whieh a different charge from the one 
against him might have been made under 
s. 236 or for which he might have been con- 
victed under s, 237. : 

It is clear that on these very facts the 
applicant was tried and convicted in the 
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‘former case and theré was no bar at the 
time to his trial unders, 9 (c) of the Opium 
Act. Bo I ‘submit the record to the Hon'ble 
High Court with the recommendation that 
the conviction of the applicant be set aside 
and the fine, if paid, be refunded. 

Let the record be sent to tle learned 
Deputy Magistrate for such explanations as 
he thinks fit to add. 

JUDGMENT.—The learned Sessions 
Judge has referred this case on the ground 
that the accused eannot be tried for an 
offence of illicit possession of opium under 
s. 9 of the Opium Act because he has been 
previously convicted of theft under the 
Indian Penal Code inrespect of the same 
opium. The learned Session Judge has 
misunderstood the provisions ofs. 403 of 
the Or. P. ©. The facts necessary to 
support a conviction for theft are by no 
means the same as the facts which have to 
be proved in a trial under s. 9 of the Opium 
Act. For an offence under s. 379 the 
essential facts to be proved were that the 
gunny bagsin which the opium was found 
belonged to some one else and that they 
were removed by the accused dishonestly 
without the owner's consent. For a con- 
viction under s.9 of the Opium Act the 
essential facts to be proved are that the 
accused was in possession of the opium 
and thatthe opium was crude opium which 
the accused could not lawfully have in his 
possession. Section 403 (2) permitsa sepa- 
rate trial for a distinct offence of which a 
charge might have been framed under s. 
235, sub-s. (1) as having been committed 
in the course of the same transaction, I 
cannot, therefore, accept this reference, 

Let the record be returned, 

Z. K. Record returned. 


OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 97 or 1926, 
April 16, 1926, 

e Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Misra, 
EMPEROR—CoMPLAINANT-—APPELLANT 

VETSUS 
JAGANNATH alias JAGNU—Accusep 

° : — RESPONDENT, 

‘Craminal Procedure Code (Act V of 1898), 8. 830-A 
--Approver—Pardon, tender of—Admissions in cross- 
examinatton— Pardon, whether forfeited, 

Where a person of low intellect who has accepted a 
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tender of pardon complies with the terms of the 
pardon ım his examination-in-chief but makes damag- 
ing admissions in his cross-examination, though he 
does not resile from his previous statement, and in 
re-examination returns even mois toWards his pre- 
vious statement, he cannot be said to hare failed to 
cowply with the conditions of the pardon withm the 
meaning of s. 339 A of the Cr P.O. 


Appeal againstan order of the Additional 
Sessions Judge, Unao, dated the 30th 
January 1926. 

Mr. G. H. Thomas, Government Advocate, 
for the Crown. 

Mr, Zahur Ali, for the Accused. 


J UDGMENT.—We consider that the 
learned Sessione Judge should under the 
provisions ofa. 339-A, Or. P. C., have arrived 
at a clear finding as to whether the accused 
had or had not complied with the condi- 
tions of the pardon. His judgment does 
not contain a clear finding upon this point 
although it contains a suggestion that the 
accused had complied with the conditions 
ofthe pardon. As there is no clear finding 
on the point, it is necessary for us to arrive 
at a finding upon it. We have examined 
carefully the statement made by the accused 
in the Committing Magistrate’s Court upon 
which is based the allegation that he did 
not comply with the terms of his pardon. 
In examination-in-chief he clearly complied 
with the terms of-the -pardon adhering to 
the statement which he had made in his 
confession. When cross-examined on the 
first date he made no statement which was 
really at variance with the statement in ex- 
amination-in chief, When cross-examined 
at a later date he made certain damaging 
admissions, but he did not, in our opinion, 
actually resilefrom his previous statements; 
and in re-examination he returned even 
more towards his previous statement. The 
accused was evidently a man of low 
intellect, who would make what is familiar- 
ly known as a bad witness, and he put up 
avery bad statement on the whole. ‘This, 
however, is a very different matter from 
breaking deliberately the conditions upon 
which he had been granted his pardon, and 
after a careful examination of the facts we 
are of opinion*tthat he did comply with the 
conditions of the pardon and in these cir- 
cumstances ewas rightly acquitted. We, 
therefore, dismiss the appeal and direct the 
accused, who is at present under custody on 
a warrant without bail, to be released 
forthwith, 


G. H, Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Civin RrLgs Nos. 818 AND 1020 oF 1925. 

p December 14, 19:5. 
Present :—Mr. Justice Ouming and 
Mr. Justice B. B. Ghose. 
5. G. P. BINGH—TENANT—PERTITIONER 
VETSUS 
PROBODH KUMAR DAS— LANDLORD— 
OLsPOsITR PARTY. 

Calcutta Rent Act (III of 1920), ss 2 (e), 3, 15 (8) (e) 
~—~House consisting of different blocks, whether pre- 
mises —Tenant of sub-tenant—-Standardration of rent 
—Improvements made by landlord, whether can be 
taken mio consideration 

It cannot be said that because a house consists of 
differant blocks, consisting of servants’ quarters and 
offices, garage and the main building, it is not ‘pre- 
mises’ within the meaning of s. 2 (e) of the Calcutta 
Rent Act. [p. 289, coL 2.] 

Sections 5 and 15 (3) (e) cf the Caleutta Rent Act 
imply that the expenditure on improvements to be 
taken into account in fixing the standard rent must 
be made by the landlord who applies for standardiza- 
tion of rent or against whom an application for 
standardization has been made. Expenditure incurred 
by a third person cannot be taken into consideration 
in fixing the standard rent between parties who are 
the immediate landlord and tenant with regard to 
each other. For instance, where atenant applies for 
standardization of rent as against his sub-tenant, 
the expenditure incurred by the superior landlord 
upon improvements cannot be taken into account. 
[p. 290, col. 2; p. 291,col. 1.] 

Rules against the judgment of the Presi- 
dent of the Tribunal, Calcutta Improvement 
Trust, dated the 13th June 1925, passed on 
appealfroma decision of the Rent Controller, 
dated the 16th May 1924. 

Mr. Amulya Charan Chatterji (with him 
Babu Apurba Charan Mukerjee), for the 
Petitioner. 

Babu Hiralal Ganguli, for the Opposite 


Party. 


JUDGMENT. 

Ghose, J.—These two Rules arise out 
of the same proceedings taken before the 
Rent Controller at the instance of a sub- 
tenant for fixing standard rent with regard 
to certain premises against his own land- 
lord, the tenant under the superior land- 
lord. These two persons will be called 
tenant and landlord henceforth. The Rent 
Controller fixed the rent of. the premises 
which is called premises No. 6 at Rs. 155 
(one hundred and fifty-five) pey month in- 
cluding the occupier’s share of the taxes as 
the standard rent. The landlord made an 
application for revision before the President 
of the Tribunal, The President framed 
several issues in his Court and he has fixed 
the standard rent at Rs. 230 (two hundred 
and thirty) per month inclusive of taxss, 
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The landlord has obtained a Rule against 
the decision of the President; it is nuinbeied 
1020. The tenant has also obtained a Rule 
against the same decision which is Revision 
Oase No. 818. It will be convenient to d's- 
pose of the Rule obtained by the landlord 
first, The arguments addressed on his | e- 
half by his learned Advocate are three fold. 
The first is that the subject-matter of these 
proceedings cannot be called premises 
within the meaning of g. 2 (e) of the Rent 
Act and, therefore, standard rent could not 
be fixed for it. The contention is that tie 
premises referred to does not consist of a 
building but several buildings. This argu- 
ment is based upon the fact that ou the 
western portion of the land leased to the 
tenant an old structure was pulled 
down to a certain extent and new struc- 
tures were built in its place. This was 
done before the lease was given to the 
tenant. Both the Courts below rejected 
this argument. The learned President savs 
with regard to one of the blocks that son e 
old doors and:windows have been re-placed, 
a small verandah has been constructed and 
some otherchangeshave been made, Ard 
he further says “that the building on the 
west of the courtyard was constructed on 
the site of an old structure. The evidence 
is that the western block has lower rooms 
than the main building and is used ordi- 
narily as servants’ quarters and kitchen." 
His finding is that the premises constitutes 
one building and the fact that it consisis 
of different blocks does not take it out of 
the definition of premises in the Rent Act. 
With this conclusion 1 entirely agree. Jt 
cannot be said because a house consista 
of different blocks, consisting of servants’ 
quarters, and offices, garage and the main 
building, that it is not premises within tho 
meaning of the Act, 


The second eontention of the learned 
Advocate for the landlord is that the Reni 
Act does not apply to the premises in 
question as it was in the course of erec- 
tion at the time of the commencement œ 
the Rent Act as provided bys. 15 ot the 
Act. This, as the learned President han 
observed, is a pure question of fact and he 
has come to the conclusion upon the evi- 
dence that the premises in question wa, 
not either erected after the commencement 
of the Act, nor was it in the course ol. 
erection at the commencement of the Act, 
We cannot interfere with thia finding in 
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revision and the decision of the President of 
the Tribunal must be accepted. 

_ The third point is rather complicated and 
it arisesin this way, that the Rent Control- 
ler in fixing the standard rent of the 
premises in question takes into account the 
rent assessed by the Municipality in 1915 
with regard to the premises in question 
as well as another holding which is No. 5. 
This was taken to be Rs. 110 (one hundred 
and ten). The Rent Controller finds that if 
in 1915 these two premises had been in the 
same condition as they are now the rent 
could have been Rs. 165 (one hundred and 
sixty-five) inclusive of taxes. Having come 
to this opinion he takes the fact into con- 
sideration that the rent of No. 5 in 1915 was 
assessed by the Municipal Authorities at 
Rs. 25 (twenty-five) and for No. 6, Rs. 85 
(eighty-five) per month. Then he calculat- 
ed that the present rent of No. 5 should 
be taken at Rs. 27 (twenty-seven) per 
month. Deducting that amount from what 
would be the standard rent of the two pre- 
‘mises according to his view, which was 
Rs. 182 (one hundred and eighty-two) per 
month, he fixed the standard rent of Nc, 6 
at Rs. 155 (one hundred and fifty-five) per 
month. As against this the tenant did 
mot present any petition for revision to 
the President of the Tribunal but the 
landlord did. In disposing of this matter 
the President of the Tribunal did not take 
the Municipal assessment of rent of Rs. 110 
(one hundred and ten) as the basis tor fix- 
ing the standard rent, but he took the 
actual rent received by the landlord which 
was Rs. 95 (ninety-five) for the two premises 
as the basis and from that he worked out 
the proportion which should be assessed for 
No, 6, that is the premises in question and 
he found that it ought to be Rs. 73 
(seventy-three) per month, and on that 
figure the President added Rs. 150 (one 
hundred and fifty) on account of the ex- 
penditure on improvements and thereby he 
arrived atthe figure Rs. 230 (two hundred 
and thirty) as the standard rent. The 
objection on behalfof the landlord is that 
he should have proceeded not upon the 
basis of the rent actually received in 1918 
that, is Rs. 95 (ninety-five) but upon the 
basis taken by the Rent Controller, as the 
tenant did not object to that. This would 
ônly lead to a diference ot Rs. 12 (twelve) 
per mouth over the rent fixed assuming 
that the principle on which the standard 
yent bas been fixed by the President was 
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correct but asl am going tostate later on 
why this mode of fixing the standard rent 
adopted by the President cannot be accept- 
ed, it is unnecessary to decide this question. 
The Rule, therefore, obtained by the land- 
lord should be discharged with costs bear- 
ing fee being assessed at five gold mohurs. 
Now I come to the Rule obtained by 
the tenant and his objection is based on 
this: the owner of the premises who is 
described as one Dalmia has spent a certain 
sum of money in making improvements and 
the President of the Tribunal found that it 
would amountto about Rs. 18,000 (eighteen 
thousand). The President was of opinion 
that this was the expenditure made by the 
landlord within the meaning of s. 5 and 
s. 15, sub-s. (3),cl. (e) of the Rent Act and he 
has added Ks. 150 (one hundred and fifty) 
per month on the basisof the expenditure 
made on improvements on the rent payable 
by the tenant. The contention on behalf 
of tenant is that the expenditure was not 
made by his landlord and, therefore, those 
sections of the Rent Act do not apply to the 
present case, It seems to me, that this con- 
tention issound. The definition of landlord 
includes a tenant who sublets any premises, 
therefore, the pergon from whom the sub- 
lessee took his lease was his Jandlord 
although he might be himeelf a tenant of a 
third person, It has not been found that 
his landlord hasincurred any expense on 
the improvements and, therefore, s. 5 of the 
Rent Act does not apply to him. It is 
contended on behalf of the opposite party 
that s. 15, sub-s (3), cl. (e) doesinot refer to 
any improvement made by the Jandlord but 
reiers to a change in the condition of the 
premises and, theiefore, if any change is, 
made in the condition of the premises by 
whoever it may be, that should be taken 
into consideration in fixing the standard 
rent. That, however, can hardly be a pro- 
per construction of the section because the 
s.15 commences with reference to the fact 
that the standard rent should be fixed on 
the application by the landlord or tenant, 
and also referring to proviso (ii) of cl. (e) it 
will be found that itis provided that the 
Controller shall not increase the rent by 
more than ten per cent. per annum on the 
amount spent on the improvement of struc- 
tural alteration of the premises as provid. 
ed loring. 5. This implies that the ex- 
penditure to be taken into aceount must be 
made by the landlord who applies for 
standardization of rent or against whom an 
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application for standardization has been 
made. In my opinion, therefore, the learned 
President was not correct in taking into 
considerafion the expenditure made by 
Dalmia for the purpose of making improve- 
meéntson the premises in fixing the standard 
rent, 

It is contended by the learned Advocate 
tor the opposite party that the superior 
landlord would be entitled to have the 
expenditure made for the improvements 
taken into consideration in an application 
made by the landlord for fixingthe standard 
rent as against himself and it would lead 
to anomalous results if the expenditure for 
Improvements is not taken into considera- 
tion in fixing the standard rent between 
himself and his sub-tenants. It is not neces- 
sary for usto considerin this case whe- 
ther the result whould be anomalous in 
any way. It seams to me upon the plain 
construction of the section of the Rent Act 
that the expenditure made by a third 

eraon cannot be taken into consideration 
in fixing the standard rent as between these 
two contending parties before us. This 
Rule, therefore, is made absolute. The 
standard rent fixed by the President of the 
Tribunal is set aside and the decision of the 
Rent Controller fixing the standard rent at 
Rs. 155 (one hundred and fifty-five) per 
month including the occupier's share of the 
taxes is restored. The applicant will be 
entitled to his costs—hearing-fee three gold 
mohurs. 

Cuming’, J.—I agree. 

Z. K, C. R No. 1020 dischaged 

G, R. No. 818 Rule made absolute, 


ALLAHABAD HIGH COURT. 
Tuatrers Parsnt APPEAL No. 37 or 1925. 
March 19, 1926. 

Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Lindsay. 
Khan Bahadur Hakim MAHBUB ALI 
KHAN—PuaIntTirFF—APPELLANT 
VETEUS 
CHIDDAN AND ANOTHER—DAPENDANTS— 
RESPONDENTS, 

Landlord and tenant—Grove-holder—Portion of plot 
brought under cultivation, effect of —~Ejectment. 

Where a person 18 given possession ofa plot of land 
ona grove-holder’s tenure he is not liable to ejectment 
as long as the land retains the character of a grove. 
The mere fact that a small portion of the plot is. 
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brought under cultivation would not take away from 
the ot the character of a grove. |p. 293, col. 1.] 

Letters Patent Appeal froma judgment 
of Mr. justice Mukerji, dated the 2nd Janu- 
ary 1925. 

FACTS appear from the following 
judgment of 

Mukerji, J.—The plaintiff-respondent 
brought the suit, out of which this appeal 
has arisen, for the ejectment of the defend- 
ants on the allegation thatthey were non- 
occupancy tenants of two plots of land, vez,, 
plots Nos. 977 and 1007, paying an annnal 
rent of Rs. 4and that they were liable to 
ejectment at any moment. Subsequently 
the plaint was amended and the plots in 
suit were described as being portions of 
the plots mentioned above and bearing the 
sub-number of 2; that is to say, by amend- 
ment, the plots were described as 977/2 and 
1007/2. This amendment has some signifi- 
cance and will be considered later on. 


The defence was that the plots in suit 
were groves and the suit was not cogniz- 
able by the Revenue Court. There is a fur- 
ther plea that at any rate the defendants 
had held these plots for more than 12 years 
and had become occupancy tenants of the 
same. 

The Court of first instance found that the 
plots in suit were portions of bigger plots 
which were grove lands belonging to the 
ancestors of the defendants. But the Court 
was of opinion that there was no bar tu 
the defendants’ ejectment from such por- 
tions of the grove lands as had come under 
cultivation. Asto the question of occu- 
pancy rights, the learned Assistant Collec- 
tor found that the defendants had not so 
far paid any rent and that, therefore, no 
right of occupancy had accrued in their 
favour. 

In appeal by the defendants, the learned 
District Judge upheld the Court of first 
instance in its opinion that a partial eject- 
ment from grove land was permissible. 
The learned Judge did not discuss the 
question of accrual of occupancy rights. 

In this Court it has been contended that 
both the Courts below were wrong in order- 
ing the ejectment ofthe defendanta from 
what was really a portion of the grove lang. 
The question of occupancy rights was also 
raised in this Court. p 

14 appears to me tbat on the finding of 
the Courts below that the plots in suit are 
portions of groves, the plaintiff's suit mis: 
fail, On behalf of the respondents {he 


# 
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finding of the lower Courts has not been 
disputed. 

The whole matter ismade clear by the 
statement filed by the patwari which was 
filed by the plaintiff with his plaint and 
which has been marked as Ex. A by the 
Court of first instance. This statement 
clearly shows that plot No. 977 has an area 
of two bighas and was described at the 
last Settlement of 1805 Fasli as a “grove” 
no portion of which was under cultivation. 
The same statement showsthat in the Settle- 
moentyear of 1305 Fasli the plot No 1007 had 
an area of 1 bigha and 1 biswa and that no 
portion of it was under cultivation. It is 
abundantly clear, therefore, that the Oourts 
below were right in their conclusion that 
the lands in suit are portions of what were 
groves at the Settlement. It is also clear 
that 15 biswas out of two bighas area and 5 
biswas out of 1 bighaand 1 biswa area have 
been brought under cultivation and that 
the former plot was under cultivation for 
13 years and the latter for 10 years, when the 
suit was brought. 

Ib appears to me that it must be taken, 
in the absence of any evidence to the con- 


‘trary, that the whole of the land on which 


the grovestood wus held on one particular 
engagement, Unless an agreement to the 
contrary is proved, a portion of the land 
held under one engagement cannot be 
taken away so long asthe remaining land 
cannot be taken away. It is entirely a 


| question of contract. This view was also 
taken in two Oudh cases, wz, Jwala Singh v. 
‘Saheb Din Singh (1) decided by Mr. Ohamier 


(now Sir Edward Chamier) and Har Sahai 
y. Dhanpal Singh (2) decided by Mr. Kan- 


haiya Lal (now Mr. Justice Kanhaiya Lal). 


The finding of the Court of first instance 
that no renthas so far been paid and the 
note of the patwari that the lands were held 
without any settlement asto rent clearly 
show that the respondents never agreed to 
pay any rent for the lands in suit. It can- 
not, therefore, be said, nor is there any find- 
ing to that effect, that by mutual agree- 


‘ment the land in suit had ceased to be a 


paft of the grove land. Under the circum- 
stances the plaintiff's suit must fail entirely, 

On the question of accrual of occupancy 
rights, it can only arise with respect to one 
of the plots, viz., plot No. 1007/2, Every 
body who cultivatesland does not thereby 
become a tenant. The word “tenant” is 


(1) 9 O. C, 109. ' 
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defined in s. 4,cl. (5) of the N.W.P. Tenancy 
Act, 1901 as follows:— : 

“The person by whom, rent is, pr but for 
a contract, express or implied, would be 
payable" 

The defendants, therefore, could not be 

tenanis of the plot No. 977/2 so long as it 
cannot be established that either they have 
been paying arent or that they would be 
bound to pay a rent except fora contract. 
The finding of fact is that the whole of 
the plot No. 977 was held under one engage- 
ment, viz.,as grove land and without any 
agreement to pay any rent. In the circum- 
stances, I do not think that the defendants 
can claim a right of occupancy in plot 
No. 977/2. ‘This, however, is entirely a mat- 
ter of academic interest, having regard to 
the fact that the plaintiff's suit must fail on 
the first ground. : 
. The result is that the appeal succeeds 
and the plaintiff's suit is hereby dismissed 
With costs throughout. The Counsel's fees 
in this Court will be calculated on the 
higher scale. 

Mr. M. U. S. Jang for Mr. S. B. Johar, 
for the Appellant. 

Mr. S. C. Das, for the Respondents. 

JUDGMENT.—In our opinion the 
judgment of the learned Judge of this 
Court is quite correct. The landlord 
brought the suitinthe Revenue Court to 
ejectthe defendants from two plots Mos. 977 
aud 1007. 1t is quite clear that at the Settle- 
ment of1305 Fasii (corresponding to 1898) 
both these plots were recorded as groves, 
that is to say the defendants were holding 
them on grove tenure. It now appears 
that portions of both plots have been 
brought under cultivation and indeed the 
defendants admitted in the second para- 
graph of their written statement that por- 
tions of their two plots had been under 
cultivation for over 12 years and on the 
basis of this statement, they put forward 
another plea, namely, that they were not 
liable to be ejected on the ground that 
they had acquired occupancy rights. 

That plea’has been found by all the 
Courts not to be & valid plea on the strength 
of which the defendants could resist eject- 
ment. Butit hasbeen held bythe learned 
Judge of this Courtiightly that under the 
law the plaintiff is not entitled to ejectment 
from plots Nos. 977 and 1007 so long as those 
plotsretain the character of groves. The 
learned Judge of this Court holds that the 
mere bringing under oultivation portiong 
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of each of these plots does not resultin the 
lands losing their character as groves. As 
pointed ot the contract, upon which the 
defendants were admitted to possession of 
these plots, was that they were entitled to 
use them for the purpose of groves, and, 
therefore, as long as these plots retain the 
character of groves, the defendants are not 
liable to ejectment. It is not correct to say 
that because small portions of the plot have 
been brought under cultivation, the lands 
have ceased to retain their character as 
groves. Weagree with the judgment of 
the learned Judge of this Court, and dismiss 
tuis appeal with* costs and fees on the 
higher scale. 


Z. K. Appeal dismissed., 
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PATNA HIGH COURT. 
Oivit Reviston No, 185 oF 1924. 
July 7, 1924. 

Present: —Sir Jwala Prasad, Kr., Acting 
Chief Justice, and Mr Justice Macpherson. 
Maharaja Sta RAMESHWAR SINGH 
BAHADUR—APppRLLANT 
VETTES 
Musammat RAJO CHOWDHRAIN— 
RESPON NENT, 

Bengal Tenancy Act (VIII of 1885), 8 170-—Civil 
Procedure Code (Act V of 1908), O XXI, r. 58— 
Lanlord and tenant—Rent decree—Hxecution— 
Claim proceedings—Decree agarnst recorded tenant, 
effect of. 

Order XXI, r.58, ©. P. O, has, by virtue of the 
provisions of s. 170 ofthe Bengal Tenancy Act, no 
application to proceedings in execution of a rent 
decres, and that 1s upon the principle that a landlord 
is not bound to go beyond his own record to enforce 
his claim for arrears of rent and any person not re- 
corded as a tenant must seek his remedy elsewhere 
and cannot be permitted to stand in the way of the 
landlord selling the holding for the realisation of the 
decree dbtained against his recorded tenant. 

Application against an orderof the Munsif, 
Madhubani, dated the 9th February 1924. 

Mr. Sambhu Saran, for the Appellant. 

Mr. B. C. De, for the Respondent. 

JUDGMENT. 

Jwala Prasad, A. CeJ.—This ap- 
plication is directed against the order of the 
Munsif of Madhubani, dated 9th February 
1924 allowing a claim of the opposite party 
preferred under O. XXI, r. 58 of the ©. P. 
O. The facts are thatthe holding in ques- 
tion was recorded in the name of Janakman 


Thakuyrain and Keshwar Thakur. Kesh- 
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war Thakur is dead.and the name of Janak- 
man Thakurain according to the evidenco 
notably of the witnesses.on behalf of the 
opposite party alone stands recorded in the 
landlord's sherista. The ‘opposite party 
claims about 1 bigha 18 ecottas 114 dhurs 
out of the entire holding of 5 biyhas 
odd under a gift made to her by her 
father Keshwar Thakur. Her name has 
not been recorded in place of Keshwar 
Thakur in the landlord's sherista. The 
landlord, therefore, obtained a rent decree 
with respect to arreara of rent due from 
the holding against Janakman Thakurain. 
In execution of that rent decree he has pro- 
claimed the holding for sale. The attach- 
ment and sale proclamation were issued 
simultaneously inasmuch as the decree to 
be executed was arent decree. The decree 
is on the record and it clearly shows that 
itis arent decree. The learned Court below 
has allowed the claim of the opposite party 
principally upon the ground that her posses- 
sion as a daughter of Keshwar Thakur is 
not disputed. 

The learned Munsif has not come to a 
definite finding as to whether the gift upon 
the basis of which the opposite party claim- 
ed a portion of the holding in dispute has 
been established or not. No deed of gift 
has been filed and it is admitted in evidence 
that no deed of gift was registered. One 
of the witnesses simply says that a deed 
of gift was executed but was not registered. 
The claim of the opposite party was not 
based upon inheritance but upon the afore- 
said gift made by Keshwar Thakur. The 
Court below has, therefore, misapplied its 
mind to the congideration of the case. It 
has not also taken into consideration the 
provisions of s. 170 of the Bengal Tenancy 
Act by virtue of which O. XXI, r. 58 does 
not apply to an execution of a rent decree 
and that is upon the principle that a land- 
lord is not bound to go beyond his own 
record to enforce his claim for arrears of 
rent and any person not recorded as a 
tenant must seek his remedy elsewhere and 
cannot be permitted to stand in the way, of 
the landlord selling, the holding for the 
roalisation of the decree obtained against 
his recorded tenant. The order of the 
Court below is, therefore, set aside and the 
claim of theoppositeparty Rajo Chowdhmin 
is disallowed with costs. The application 
is allowed with costs. h 


Macpherson, J.—! agree. 
Z. K. Application allowed. 


“ 
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LAHORE HIGH COURT. 
Oivin Revision Paririon No. 564 oF 1925. 
April 22, 1928. 

Present —Mr, Justice Martineau. 
HARDWARI MAL—Praintirr—PsTITIONER 
versus 
MUNNA LAL AND anorHtr—~DEPENDANTS 


— RESPONDENTS, ; 
Punjab Courte Act (VI of 1918), 8. 44-—-Deciston 
proceeding on misunderstanding of clarm—fevi- 


sion 

A decision by the lower Appellate Oourt proceeding 
on a misunderstanding as to the nature of the claim 
is liable to be set aside in revision. 


Petition for revision of a decree of the 
Senior Subordinate Judge, Gurgaon, dated 
the 18th May 1925, affirming that of the Sub- 
ordinate Judge, Third Class, Gurgaon Dis- 
trict, dated the 4th February 1925. 

Mr. Shamair Chand, for the Petitioner. 

JUDGMENT.—The plaintiff in this 
case sued to recover a sum of money which 
had been advanced by the firm of which he 
had been a member to the first defendant 
Munna Lal. Ihe other member of the firm 
had died and the plaintiff impleaded his 
legal representative Durga Parshad as a 
defendant. The suit was dismissed by the 
Trial Court whose decision was upheld by 
the Senior Subordinate Judge on appeal. 
The plaintiff has applied to this Oourt for 
revision. 

The learned Senior Subordinate Judge has 
based his decision on the ground that the 
plaintiff is seeking to recover the money 
from the representative of his deceased 
partner, and that he is not entitled to do 
this before a rendition, of ‘accounts has 
taken place. The learned Judge, however, 
appears to be mistaken in thinking that the 
plaintiff 1s claiming the money from Durga 
Parshad, for in the plaint it was stated 
that Durga Parshad was impleaded only as 
a defendant pro forma. It is really Munna 
Lal from whom the plaintiff is seeking to 
recover the money, and the lower Appel- 
late Court's decision proceeds on a mis- 
understanding of the claim. 

I accordingly accept this application, set 
aside the. decree of the lower Appellate 
Court, and remand the case to that Court 
fora fresh decision. Oosts in this Court 
will be costs in the case. 

R. L, Application accepted. 


TOKARAM Y, GOVINDA, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

SECOND OIvIL APPEAL No. 143-B èr 1925. 
February 6, 1926. 
Present:—Mr. Findlay, Officiating J. C. 
TUKARAM AND ANOTHER—DEFENDANTS— 
APPELLANTS 
VETSUS 
GOVINDA AND oTHERS—PLAINTIFSS~— 
RRSPONDENTS. 

Pleadings—Appeal—New case—Practice—Duty of 
Court -Notice to opposite party 

A litigaticrg party can only succeed secundum 
allegata et probata and the Courts should check the 
tendency of defeated litigants to evade therr defeat 
by devising s new case which was never set up when 
it shouldand could have been set up. [p 295, cols. 1&2.) 

Though a Court 1s not bound to find the facts ex- 
actly as alleged by one party or the other, and 1t may 
rightly hold that the truth lies in between the parties 
are entitled to notice of the new aspect of a case on 
which.a Court may base its decision. fp. 295, col. 2.] 

Loola v. Pyare, 33 Ind. Cas. 497; 12 N.L R. 57 at 
p. 61, relied on. ae 

Appeal against a decree of the District 
Judge, Amraoti, dated the 14th March 1925, 
in Oivil Appeal No. 121 of 1924. 

Mr. M. R. Bobde, for the Appellants, 

Mr. M. B. Kinkhede, R.B., for the Re- 
spondents. a 

JUDGMENT.—The present suit 13 one 
for partition and in this connection the 
following family tree is material :— 


DEWAJI 


NG Krishna Palka, Govinda, 
(died in | (plaintiff 
1921) No, 1) 
me Dama Sambha, 
| Cae 
| Dattu, Vithu, 0. 2) 
Tukaram (defendant No. 1) 
‘ 
Kunai Yesha, Mahada, 
(defendant (defendant (defendant 
No, 2.) No. 3.) No. 4)" 


As appears therefrom the plaintifs Govin- 
da and Sambha are the son and grandson 
respectively of Dewaji. Dewaji had three 
other sons Laxman, Krishna and Paika. 
The four defengantsare all direct descend- 
ants of Laxman. 

The plaintiffs’ case was that certain fields, 
houses and moveable property constituted 
the joint family property of the plaintiffs and 
defendants, and they prayed that it should 
be divided into two equal shares of which 


ethey should be put in possession of one, 
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Paika was alleged to have died issueless, 
while Krishna admittedly separated soms 
30 or 35 Jears ago and was given the 
southern half of survey No. 3 of Mohorli 
and some moveables. 

The defendants’ case in the firat Court 
was that Laxmin, who died only two years 
ago, separated from his three brothers about 
4) or 49 years ago. The family then owned 
No. 36 of Wagdhara and some land in 
Mohorli, This was divided into two shares; 
Laxman and Krishna got the Mohorli land, 
while Govinda and Paika got survey.No 36. 
A house was also divided. Later on, there 
was a partition between Krishna and Lax- 
man, and theraafter defendant No.1 Tuka- 
ramand his father Laxman acquired, in 
various ways, survey Nos. .16,10,9 20, 130 and 
39: cf. D-1, D-3, D-2, D-4 and D-27 respect- 
ively. , 

On these and eonnected pleadings the 
Subordinate Judge held that there had been 
a partition at an unascertained time, under 
which Krishna and Laxman got survey 
No. 3 and part of survey No, 39 in Mohorli, 
while Paika and Govinda got survey No. 36 
of Wagdhara. Healso held that Paika and 
Govinda had not given Laxman survey 
No. 36 about 40 or 45 years ago in return 
for money supplied by Laxman for Govin- 
dg's second marriage. Holding, therefore, 
that the plaintiffs had failed to prove the 
jointness alleged by them, the plaintiffs’ 
suit was dismissed. 

The plaintiff appealed to the Court of the 
District Judge and in that appeal the finding 
of the First Court as to the nature of the par- 
tition was attacked and the theory that the 
parties were and had been all through joint, 
.was again advanced. The District Judge, 
although he found that there had been 
some such partition, as was alleged by the 
defendants, came to the conclusion that 
subsequently there had been a reunion of 
Laxman, Govinda and Paika and on this 
basis he has arrived at the conclusion that 
the plaintiffs were entitled to a preliminary 
decree for partition. 


It has been urged on behalf of the appel- 
lants on the strength of the decision in 
Nathu Piraji v. Umedmal Gadumal (1), that 
the decision of the lower Appellate Court 
in this connection was a wrong and impro; 
perone. In the decision quoted above the 
principle was emphasised that a litigating 
party can only succeed secundum allegata 


(1) 1 Ind. Oes. 456; 33 B, 35, 10 Bom. L. R. 768. 
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et probata and that the Courta should chee 
the tendency of defeated litigants to evad 
their defeat by devising a new case which 
was never set up when it should and could 
have been setup. The truth of this prin- 
ciple cannot be impnened, but in the 
present instance the difficulty would anpear 
to be that it was the lower Appellate Court 
itself who found out for the plaintiffs a 
case which apparently finds no place 
whatever on the record. In this connec- 
tion, the remarks of their Lordships of the 
Privy Councilin Valraju Lakshmi Venkay- 
yamma kow v. Venkatadrt Appa Row °2) 
are somewhat ‘pertinent. As was pointed 
out therein, “it is impossible to conclude 
parties by inferences of fact which are not 
only not consistent with the allegations 
that are to be found in the plaint, which 
constitute the case the defendant has to 
meet, but which are in reality contradictory 
of the case made by the plaintiff. It will 
introduce the greatest amount of uncertainty 
into judicial proceedings if the final determi. 
nation of causes is to be founded upon 
inferences at variance with the case that the 
plaintif has pleaded Itis urged that on 
these grounds the lower Appellate Court’s 
decision is a wrong one and that the plaint- 
iffs’ suit should be dismissed or, at the very 
least, the case should be remanded for a 
re-trial of the questions adjudicated upon 
by the District Judge in dealing with the 
appeal. 

While it is true, as urged on behalf of the 
respondents, that a Court is not bound to 
find the facts exactly as alleged by one 
party or the other and that Oourt may 
rightly hold that the truth lies in between 
[cf. Loola v. Pyare (3),] it certainly seems to 
me that the present appellants were entitled 
to notice of the new aspect of the case which 
arose in the Court of the District Judge. 

It is obvious that the learned District 
Judge was greatly influenced in the finding 
he arrived at by the entry in the Record of 
Rights and by the connected proceedings, 
I do not propose discussing at present the 
evidential value of the documents in ques- 
tion, because in my view the present case 
is one which must be remanded to the 
lower Appellate Court for re consideration. 
It seems, to me that it would have been 

$ 


(2) 59 Ind Oas. 787; 19 A. L. J. 97 at P 100, 33 0. 
L J.171, 40M L J.144; 13 L. W 256, (1921) M. W. 
N.77: 29 M. L. T. 164; 25 O. W. N. 654; 23 Bom. L. R. 
713 (P O). 

* > (3) 33 Ind. Oas. 497; 12 N. L. R. 57 at p. 61, 
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open to the plaintiffe to. offer in their 
pleadings the alternative case which the 
District Judge has made out for them. 
Pleadings and statements of parties in the 
Indian Courts are from time to time some- 
what loose and vague, but the defendants 
were certainly entitled to notice of the new 
case which has been made out for the 
plaintiffs. I have had some doubt, in view 
of the failure of the plaintiffs distinctly to 
plead the question of reunion, whether they 
are orare not entitléd to a further oppor- 
tunity of offering pleas in this connection. 
On the whole, however, it seems to me that 
in the circumstances of this case they 
should be given such an opportunity. If, 
as it may happen to be found, the separa- 
tion lasted for but a short time and the 
members of'the family involved ‘thought 
better about it and reunited and, if in their 
pleadings they mistakenly judged it un- 
necessary or inadvisable to allude to this 
temporary separation, [am of opinion that 
it would be a somewhat drastic measure to 
deprive them of the final opportunity they 
can have to plead the alleged separation and 
reunion. 

The appellants have certainly been placed 
at a great disadvantage by the lower Appel- 
late Court arriving at a finding which is, in 
reality, to some extent inconsistent with the 
plaintiffs’ case as alleged, although, as I 
have already said, the alternative case 
which has been found in the plaintifis’ 
favour, might well have been present in the 
original pleadings of the plaintiffs. 

The judgment and decree appealed 
against are accordingly reversed and the 
appeal is remanded for re-trial to the lower 
Appellate Court. That Court will take the 
pleadings of the parties on the matter of 
the alleged separation and reunion and it 
will, of course, be at liberty to remand the 
case for trial by the first Court on the new 
issues which may arise thereanent. The 
appellants will receive a certificate of 
refund of Court-fees. Other costs of this 
second appeal and the costs previously 
incurred. below will follow the event. 

G.R. D. 


Z. K. (ase remanded, 


MOHAMMAD HAPIZ ALT 9, MANDUÉ ALT, 
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OUDH CHIEF COURT. 
Szoonp Orvit APPBAL No. 455 or 1924, 
March 10,1926. ' e 
Present:—-Mr. Justice Kendall. 
Qazi MOHAMMAD HAFIZ ALI— 
DEFBNDANT—APPELLANT 
VET8US - 

MAHBUB ALI—PLAINTIFF—RBSPONDENT. 

Abadi—Entmes in first abadi and Settlement Khasra 
—Poasesston—Ownership, proof of. 

In the entry in the first abadt one N was recorded 
asthe owner ofa particular plot and his name was 
also entered inthe subssquont Settlement Kasra as 
owner of the plot His grandson thereafter continu~ 
ed in possession of the plot in assertion of his title as 
owner : 

Held, that the evidence was sufficient to support a 
finding that the grandson was the owner of the plot. 


Second appeal from a decree of the 
Subordinate Judge, Lucknow, in Appeal | 
No. 241 of 1923, dated the 28th July 
1924, confirming that of the Munsif, 
Lucknow, dated the 26th October 1923. 

Mr. M. Wasim for Mr. Alt Zaheer, for the 
Appellant. 

Mr. E. R. Kidwai, for the Respondent. 

JUDGMENT.—In this suit the plaint- 
iff-respondent sued for recovery of posses- 
sion of a plot No. 1630 in Amethi, and for 
a declaration that the vacant portion of 
that plot belongs tohim. The plaintiff and 
other members of his family admittedly live 
in the house No, 1239, which occupies a 
portion of the plot, and the dispute re- 
lates to the remainder of the plot. It 
appears that the plaintiff built a latrine 
on the disputed portion, and that the de- 
fendant dispossessed him by knocking it 
down, The defendant put the plaintiff to 
proof of his title of the disputed plot, 
and the plaintiff produced evidence which 
has satisfied both the Courts below that ' 
his title is a good one, 

The main point taken in appeal, in 
fact the one point that has been argued, 
is that two of the plaintiff's witnesses, 
namely, the plaintiff himself and his bro- 
ther have stated in evidence that the plot 
was purchased by their maternal grand- 
father. It is pointed out on behalf of the 
appellant that “the mother of these two 
witnesses is still living, that she must 
be the heir oftheir maternal grandfather, 
that she has not been joined as a party 
in the suit, and that it ought to have 
been dismissed for non-joinder. In the 
first place it must be stated that in prov- 
ing his title the plaintiff did not base his 


, claim on that of hig maternal grandfather. 
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He brought evidenc to show that the 
name of his paternal grandfather, Nabi 
Bux, was recorded at the time of the Settle- 
ment in 1867 as the owner of this plot 
No. 1630. It has been contended in this 
Court that anentry inthe Settlement Khasia 
is not sufficient to prove title: Secretary 
of State for India v. Muhammad Qasim (1) 
This is, however, not the only evidence on 
the subject. There is the possession of the 
plaintiff himsslf over the rest of the plot. 
There is an entry in the first abadi in 
which Nabi Bux is recorded as the owner, 
and there is the plaintiff's own assertion 
of his title. Very possibly he was not cet- 
tain whether the land had originally be- 
longed to his maternal or his paternal 
grandfather, who were brothers. | agree, 
. however, with the respondent's learned 
Counsel that it would be improper to reject 
the suit for non-joinder of parties, even 
if it had been proved that the title to the 
plot originally rested in the maternal 
grandfather and not in Nabi Bux. That 
point is, however, not clearly proved. What 
has been proved isthat the plaintiff has 
produced the only evidence of title that is 
on the record, It may not be very clear or 
very complete, but in the case of these 
small abadi plots itis rare indeed to find 
a title that is both clearly and completely 
proved. Iagree withthe decisions of the 
two lower Courts and dismiss this appeal 
with costs. 
Z. K Appeal dismissed. 


(1) 61 Ind. Cas, 871; 24 O. O. 77; 80, L. J. 160; 3 U. 
P, L, R, (0) 19. 


CALCUTTA HIGH COURT. 
APPEAL FROM Onpar No. 128 or 1924. 
December 21, 1925. 
Present:—Mr. Justice Ouming and 
Mr. Justice B. B. Ghose. 
KERAMAT ALI KHAN—Deprtor- 
PETITIONER——APPELLANT 
` Versus 
BAIDYA NATH BISWAS AND OTHERS — 
Crepitor-Opposira PaRTiEs—RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. lO—Appli- 
cation for adjudication—Assets not sufficient to satisfy 
habiltizes-—-F ictritous transfer previous to date of peti? 
tron, whether ground for rejection of petition. 

Where a debtor's petition for adjudication shows 
that his liabilities amount to more than Rs. 500 and 
that his present asseta are not enough to satisfy his 
abilities, the petition cannot be rejected on the 
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ground that he has shortly before iha date-of the 
petition parted with some of his property under a 
fictitious transfer. 

Appeal against an order of the District 
Judgo, Jessore, dated the 4th of January 
1924, 

Moulvi Syed Nausher Ali, for the Ap- 
pellant. 

Mr. Kshetra Mohan Ghose and Babu 
Mohendra Kumar Ghose, for the Respond- 
ents. 


JUDGMENT. 

Cuming’, d.—The facts of this appeal 
are as follows: The present appellant filed 
an application to be adjudicated an insolv- 
ent. He stated that his liability amounted 
to sum of Rs. 806 and that his assets were 
only Rs. 70. The learned Judge found 
that he had a rent-free tenure, raiyati hold- 
ings and a homestead which had been trans- 
ferred a few years ago to his wife His 
case was that he had transferred his pro- 
perties to his wife in discharge of the dowry 
which he owed to her. The learned Judge 
found that the transfer was merely a paper 
transaction to defeat the claims of his 
creditors and further that if the petitioner 
behaved honestly he would not be unable 
to pay his debts. 

Ido not think that on the facts found 
and proved the Judge was entitled to reject 
his application. Section 10 provides that a 
debtor shall not be entitled to present an 
insolvency petition unless he is unable to 
pay his debts and his debts amount to five 
hundred rupees; and s. 25 further provides 
that in the case of a petition presented by a 
creditor the Court shall dismiss the peti- 
tion if it is not satisfied with the proof of 
his right to present the petition. His right 
to present the petition depends upon his 
satisfying the necessary requirements under 
s. 10 to which I have already referred, 
Now in the present case it has not been 
denied that the petitioner's liability amount- 
ed to Rs. 806. It has been proved that the 
rent-free tenure, raiyati holdings and the 
homestead had been transferred to his wife 
by a document. It cannot, therefore, be 
said that these properties are any longer 
available for the discharge of the appel- 
lants debts, because by his own acts he 
has made it impossible to sell these pro- 
perties, being unable to give the purchaser 
a good title. It has not been shown that 
he has any other property available for the 
discharge of his debts. It is quite possible 


ethat the Court or the Receiver, if appointed, 
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may or may not be able to avoid this transac- 
tion under s, 53 of the Provincial Insolvency 
Act. But on the facts found it cannot be 
said that the appellant is in a position to 
pay his debts. He is, therefore, entitled, 
as he admittedly had debts more than 
Rs. 500 to be declared an insolvent. 

The order of the learned District Judge 
must, therefore, be sat aside and the case 
be remitted to the lower Court in order that 
the appellant debtor may bs adjudicated 
an insolvent. 

There will be no order as to the costa of 
this appeal. 

Ghose, J.—I agree, 


Z. K. Appeal allowed, 


LAHORE HIGH COURT. 
Ssoonp CIVIL APPBAL No. 138 op 1926, 
May 9, 1926, 

Present :—Mr. Justice Coldstream. 
BAKHSI, minor Tarouca Musammat 
NIK KI— PGAINTIFF— APPRLLANT 
versus 
Musammat MEHRAJO AND OTHERB— 
DEFENDANTS—RESPONDENTS. 

Punjab Courts Act (VI of 1918),8 41—~ Second appeul 
~—-Finding of fact against contention of respondent 

A second appeal is competent where the finding 
though one of fact is against the contention on which 
the respondent based his claim. 5 

Second appeal from a decree of the Senior 
Subordinate Judge, Kangra at Dharamsala, 
dated the 10th November 1925, reversing 
that of the Subordinate’ Judge, Fourth 
Class, Hamirpur, dated the Ist April 1925. 

Mr. Mehr Chand Mahajan, for the Appel- 
lant. 

Mr. Dev Raj Sawhney, for the Respond- 


ents. 

JUDGMENT .—Gajja, father of the 
present appellant, sued against the defend- 
ants-respondents to recover Rs. 25 on ac- 
count of mangoes taken by them from 
two mango trees and Rs. 15 on account 
of damage done by them to the crops on ihe 
land on which the mango trees stood, alleg- 
ing that the land was his and the trees also. 
The respondents alleged that the land and 
tre es were joint property of the parties. The 
| fira t issue framed was whether the trees and 
the land on which they stood were joint. 
During the course of the suit Gajja died 


an d was replaced by his minor son Bakhsi. ° 


BAKHSI V, MBERAJO, 
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The Subordinate Judge found that one tree 
belonged to Bakhsi and the other to the 
respondents, and that no damage*had been 
done to the crop other than the man- 
goes. He gavea decree for Rs. 10 which he 
estimated to be the value of the mangoes 
taken by respondents from the plaintiff's 
tree. The respondents appealed and the 
Senior Subordinate Judge came to the con- 
clusion on the evidence that the field on 
which the tree in respect of which the 
decree had been passed stood on land be- 
longing to the defendants. He accepted the 
appeal and dismissed the suit. 

Bakhsi has appealed urging various 
grounds on which he disputes the justice of 
the lower Appellate Court’s decision. 

I may say at the outset that Counsel agree 
that the fruit of each tree belongs to the 
owner of the land on which the tree, stands 
and that, apart, from the preliminary point 
taken by the respondents’ Counsel as to the 
admissibility of the appeal, the only ques- 
tion is to whom belongs the land on which 
the tree stands in respect of whose fruit 
Bakhsi got a decree. 


Respondents’ Counsel naturally opposes 
the appealon the ground that the finding 
in dispute is one of fact and no second 
appeal lies. To this it is replied by Mr. 
Mehr Chand for the appellant that the 
finding is no doubt one of fact but as the 
finding is against the contention on which 
the respondents based their case, namely, 
that the land and both trees were joint, the 
judgment is contrary to law. Reference is 
made to Ramgopal v. Shamsthaton (1), Raj 
Singh v. Partap Singh (2) and Malraju 
Lakshmi Venkayyamma Row v. Venkatadri 
Appa Raw (3). Against this contention re- 
spondents’ Counsel cites the principle laid 
down in Firm Sundar Das-Vir Bhon v. 
Firm Jassa Singh-Jiwan Singh (4). This 
ruling does not appear to me to be relevant 
in the present circumstances where the sole 
question was whether a tree was joint pro- 
perty or was the property of the plaintiff, 

I have no hesitation in accepting the 
contention that this appeal lies on the 
ground that the decision in favour of the 


(1) 20 O 98; 191 A, 228; 6 Sar. P. O. J. 247; 17 
Ind. Jur, 38, 10 Ind. Dec. (x. 8) 63 «P 0). 

(2) 77 Ind. Cas 473; A.T R 1923 Lah 497. 

(3) 59 Ind Cas 767,19 A L.J 97: 33C0.L J 171: 
40M L J 144,13 L W. 256; 1921) M. W. N. 77; 29 
M.L T. 164; 25 O W. N. 654; 23 Bom, L. R. 713 


(P. 0.). 
(4) 93 Ind, Oas. 928; 8 L. L. J. 166, 
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respondents being based on a finding which 
is dead against the case set up by them 
1s contrary tb law. 

The Trial Court went most carefully into 
the evidence and its conclusions are I think 
correct for the reasons stdted by it in 
detail. There is a statutory presumption 
that the current revenue records are 
correct, a presumption which the lower 
Appellate Court has apparently ignored. 
The records support the Trial Oourt’s find- 
ing as to the ownership of the tree found 
to be on the field No. 1153. I accept the 
appeal and deciding that the tree found by 
the Trial Court to belong to the plaintiff does 
belong to him, remand the case for disposal 
to the lower Appellate Court-in accordance 
with the finding to which it may come on 
the question to what damages, if any, the 
plaintiffis entitled. 

R. L. Appeal accepted, . 


ey aga, 


OUDH CHIEF COURT. 
Szeconp Orvin APPBAL No. 495 oF 1925. 
March 4, 1926. 

Present: —Mr. Justice Raza. 
MANZUR HUSAIN KHAN AND OTHERS 
—DEFENDANTS—APPELLANTS 
versus 
MAZAHRUL SAMAD—PLAINTIFF 
AND ANOTHBR—DEFRBNDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Suit for declaration that property 1s not lable to 
attachment—-Subsequent suit to recover damages for 
wrongful attachment, whether barred. 

Where a person who first sues fora mere declara- 
‘tion that the property in suit is his and is not liable 
to attachment and obtains a decree, subsequently sues 
to recover damages for wrongful attachment of the 

roperty, his subsequent suit is not barred under 

TIL, r. 2, O. P.O, in view of the provisions of s 42 
of the Specific Relief Act. 

Maiku Lal v. Nazir Ahmad, 55 Ind. Cas, 657; 7 O. 
L J.310, referred to. 

Second appeal against the judgment and 
decree of the First Subordinate Judge, 
Kheri, dated the 19th August 1925, modi- 
fying that of the Munsif, Kheyi, dated the 
93rd March 1925. 

Mr. Rauf Ahmed, forthe Appellants. 

ORDER.—This appeal arises out of a 
suit for damages. The plaintiff's property 
was attached by the defendant No. 1 in 
execution of a certain decree against the 
defendant No. 3. The plaintiff's objection 
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was disallowed by the Erəacution Court, 
He then filed a suit under O. XXI, r. 63. 
Sch. I of the O. P.C., and his claim was 
decreed by the Court and the property was 
released from attachment. He then brought 
the present suit to recover damages, which 
resulted in consequence of the wrongful 
attachment of his property. 

The first Gourt decreed the plaintiff's 
claim for Rs 154-13-4. The learned Sub- 
ordinate Judge modified the decree on 
appeal and gave the plaintiff a decree for 
Rs. 110-1-6 against the defendant No. 1 and 
for Rs. 6 against the defendant No. 2. The 
defendant No. 1 has come to this Court in 
second appeal. 

I have heard the appellant’s learned 
Pleader. In my opinion there is no force 
in this appeal. The first contention that 
the suit is not maintainable under O. II, r. 2, 
Sch. I, C. P. O. has no force. As pointed 
out in the case of Matku Lal v. Nazir 
Ahmad (1) where a person, who first sues 
for a mere declaration that the property in 
suit was his and was not liable to attach- 
ment and obtains a decree, subsequently 
sues to recover damages for wrongful attach- 
ment, his subsequent suit is not barred by 
O. II, r. 2, Sch. I, C. P. C, in view of the 
provisions of s. 42 of the Specific Relief 
Act, I think it must be held in this case 
that the plaintiff's property was wrongfully 
and improperly attached by the defendant 
No. 1 in execution of his decree against the 
defendant No.3. In my opinion there was 
no contributory negligence on the part of 
the plaintiff in this case and he was entitl- 
ed to the damages decreed by the lower 
Appellate Oourt. 

Hence I dismiss the appeal under 
O. XLI, r. 11, Sch. I of the O. P. C. 


Z. K. Appeal dismisse 
1) 55 Ind, Cas, 657; 7 O. L. 7.310, s; 
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MADRAS HIGH COURT. 


APPHAL AGAINST ORDER No. 98 oF 1924. 
December 16, 1925. 
Present:—Mr. Justice Wallace 
and Mr Justice Madhavan Nair. 

Tug OFFICIAL RECEIVER or SOUTH 
KANARA—PLAINTIFF—APPELLANT 
versus 
BASTIAO SOUZA AND oraBRs—, 
Daren DANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), 8, 68 —Pro- 
vincial Insolvency Act (V of 1920), 8. 53, suit under 
maintainability of. 

The provision of a remedy under 8. 53 of the Pro- 
vincial Insolvency Act does not debar creditors or the 
Official Receiver from proceeding under s. 53 of the 
Transfer of Property Act 

Martappa Pillai v. Raman Chettrar, 52 Ind. Oas. 
519; 42 M. 322, 10 L. W. 59, referred to. 

Appeal against an order of the Court of 
“the Subordinate Judge, South Kanara, dated 
the 19th April 1923, in A.S. No. 125 of 1922 
(A. 8. No. 8l of 1922 on the file of the Dis- 
trict Court, South Kanara), preferred against 
a decree of the Court of the Additional Dis- 
trict Munsif, Mangalore in O. S. No. 44 
of 1921 (Mangalore Principal District 
Munsif’s Court, in O. S. No. 476 of 1920). 

Mr. B. Sitarama Rao, for the Appellant.. 

Mr K. Y. Adiga, for the Respondents, 

‘JUDGMENT.—There is nothingin the 
Provincial Insolvency Act orin Mariappa 
Pillai v. Raman Chettiar (1) to prevent the 
creditors and, therefore, the Official Receiver 
from proceeding under s. 53, of the Trans- 
fer of Property Act, if they wish and the 
fact that they have another remedy under 
s. 53, of the Provincial Insolvency Act, does 
not-deprive them of their right of suit under 
s, 53, of the Transfer of Property Act. 

The appeal must be allowed and the 
lower Oourtis directed to admit the ap- 
peal and hear it. l l 

Costs up to date will abide the result. 

V.N V, 

R. L. Appeal allowed. 


(1) 52 Ind. Cas. 519, 42 M. 323; 10 L. W. 59. 
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CALCUTTA HIGH COURT. 

ÅPPEAL PaOM APPRLLATE DRORBE No, 1683 

oF 1923. t 
December 17, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose: 
SHAMSUDDIN BISWAS AND OTHERS — 
DEFENDANIS—APPELLANTS 
versus 
MOLANNESSA BIBI AND orHERs— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XLI, r. 87. 
—Appeal, second—Question of fact—Fresh evidence, 
whether can be admitted. 

Ths High Court, ın second appeal, cannot be said’ 
to require any document to ba produced or any wit- 
ness to ba examined to enable 1t to pronouncs judg- 
ment one question of fact, inasmuch as it is bound 
by the findings of fact arrived at by the Court of first 
appeal The High Oourt cannot, therefore, accapt 
fresh evidenca in second appeal with regard to a ques- 
tion of fact [p. 302, col. 1] 4 

_Appeal against a decree of the Addi- 
tional District Judge, Jessore, dated the 
9ih of May 1923, reversing that of the 
Munsif, Second Court of Jhenidah, dated 
the 7th of February 1922. 


Mr. Sarat Chandra Roy Chowdhuri and 
Babu Prafulla Kamal Das, for the Appel- 


lants. | 


Babu Bhudhar Haldar, for the Respond- 
ents, 


JUDGMENT. 

Ghose, d.—This appeal by the defend- 
ant No. 2 and some other defendants 
arises out of a suit for recovery of khas 
possession of certain lands. The facts are 
these. On Drajtulla had a tenure carrying 
a rent of Rs. 43-3 which was sold to one 
Raj Kumar and Sarala Sundari. After the 
sale he took a subordioate interest under 
the purchasers in the name of his wife 
defendant No. 8. In the year 1916 the 
plaintiff purchased the tenure at an auc- 
tion-sale in execution of a decree for rent 
against Raj Kumar and Sarala Sundari. In 
1917 certain creditors of the plaintiff's 
husband defendant No. 9 sold the tenure 
in execution of a money-decree against 
defendant No.*9 and purchased it them- 
selves. The plaintiff's husband defendant 
No. Y had, on a certain date which is 
not material, purchased the interest in the 
land obtained by Drajtulla under the base 
from Rajkumar and Sarala Sundari taken 
in the name of his wife defendant No 8. 
Defendant No. 2 purchased the interest of 
defendant No. 9 in that subordinate leage- 
hold in execution of a decree on the 20th 
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March 1917, The plaintiff brought the suit 
out of which this appeal arises for re- 
covery of khas possession of the lands on the 
ground that it was a non-transferable -oc- 
cupancy holding which the defendant 
No. 2 had purchased and he had no right 
to remain on the land, andsecondly, that 
assuming the interest purchased by defend- 
ant No. 2, was an encumbrance she had 
served notice under s. 167 of the Bengal 
Tenancy Actas an auction-purchaser of the 
superior interest and so entitled to recover 
possession. 

The main defence was that the plaintiff 
had no interest in the tenure as she was 
merely a benamidar for her husband and the 
husband’s interest having been sold by his 
creditors she had no right io maintain the 
suit; and secondly it was urged that the 
interest purchased by the defendant No, 2 
was a mokarrari lease which was transferable 
and further that no notice had been served 
a s. 167 of the Bengal Tenancy Act on 

im. 

It is unnecessary to relate the various 
fortunes of the case in its preliminary 
stages. After it wasremanded on a pre- 
vious occasion by the lower Appellate 
Court it went back to the Munsif, who 
dismissed the suit. There was an appeal 
by the plaintiff and on appeal the learned 
Additional District Judge has held that the 
plaintiff was not'the benamidar of her hus- 
band defendant No. 9 but had purchased the 
tenure in her own right and the execution 
sale against the husband held by the credi- 
tors did not affect her interest at all, and that 
the plaintiff, therefore, had the right to 
the property and was entitled to maintain 
the suit. With regard to the right of 
transferability the learned Judge observed 
that there was, as far as he could see, no 
dispute as to the jama being a non-transfer- 
able occupancy holding and he also held 
that there was evidence to prove due service 
of notice under s. 167 of the Bengal Ten- 
ancy Act. 

On appeal before us itis not disputed 
that the finding as regardg the plaintifi's 
right being a subsisting right cannot be 
attached in second appeal, But itis con- 
tended that the Judge was wrong in hold- 
ing that there was no dispute to the jama 
being a non-transferable occupancy hold- 
ing. It is contended that the whole ques- 
tion in dispute was whether the defendant 
had a transferable mokarrart interest or 
not, It seems to methat this is not a 
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question which can be urged on second an- 
peal. It may probably have happened that 
having regard to thestate of the evidene 
the Pleader who appeared for the defendut 
could not dispute the question of fact that 
the tenancy was a non-transferable oce- 
pancy holding, and this appears to have 
been the fact from tha discussion of the 
reasons why the learned Judge held that 
it was a non-transferable occupancy holl- 
ing. If it was a fact that the questicn 
was really contested before the learned 
Judge the Pleader who had conducted the 
case before him might have brought it to 
his notice that it was matter of dispute 
which he had to decide after the delivery 
of judgment or might have applied for a 
review on that ground. We cannot sitting 
in second appeal interfere with the judg- 
ment on the ground urged before us, ‘That 
being the position it is unnecessary to go 
into the question whether notice under u. 
167 of the Bengal Tenancy Act was served 
or not a8 it was not necessary to annul 
the interest of defendant No. 2 which was 
not an encumbrance as defined in the 
Act. 

“Ib was, however, urged that there was 
no evidence to prove service of notice under 
s 167 of the Bengal Tenancy Act. This 
ground was not taken in the grounds of 
appeal printedin the paper-book and the 
learned Vakil for the respondents who was 
served with a notice of additional grounas 
in which this ground was taken states be- 
fore us that there is evidence of duc se;- 
vice of notice. Wecannotin second appesl 
go into the question of fact whether the 
evidence is suficient or not and we must, 
therefore, accept the finding of the leurned 
Judgein the question. And if this is so 
the: alternative case which is argued on be- 
half cf the defendants that their interest 
was a mokarrart one would not afford a good 
ground for resisting the claim of the 
plaintiff as the plaintiff would be entitled 
to recover possession after service of notice 
under. s. 167 of the Bengal Tenancy Act 
even if the interest of defendant No, 2 
had been a mokarrart interest and a trans- 
ferable one. 

This disposes of the appeal. But an ap- 
plication was made to us to accept the 
finally published Record of Rights unde: 
Chap. X of the Bengal Tenancy Act which 
was madein 1924, that is, after the deci- 
gion of the appeal inthe lower Appellate 
Sourt and during the pendency of ths 
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second appeal to this {Oourt. It is alleged 
that in the Record of Rights the interest of 
defendant No. 2 has been described as a 
mokarrari interest and the appellant asks 
that this evidence should be accepted in 
this Court and the case sent back for re- 
trial in view of the Record of Rights, tt 
. geems to me very difficult to bring this 
application within the provisions ofr. 27, 
O. XLI, O. P. O., because in the first inst- 
anca jt does not come within cl. (a) of sub-r. 
1, nor does it come within the cl. (b). As 
we sitting here cannot bs said to require 
any document to be produced or any wit- 
ness to be examined to enable us to pro- 
nounce judgment on a question of fact or 
for any other substantial cause to enable 
us to pronounce judgment on a question of 
fact. Ifwe are to accept this document we 
should have to reverse the finding of fact 
arrived at by the Oourt of Appeal below 
and to send back the case for re-trial after 
taking into consideration the evidence which 
we allow to be produced in this Court, 
But we can set aside a judgmentin second 
appeal only on the ground.set forth in 
s. 100 of the O. P. C. The findings of fact 
which had been arrived at by the lower 
Appellate Oourt are not tainted by any of 
the defects mentioned in s.100in which 
only we can interfere in second appeal. It 
seems to me that we are, therefore, notina 
position to accept fresh evidence in second 
appeal with regard to a question of fact 
under the circumstances mentioned by the 
appellant. aa 

The appeal must, therefore, stand dismiss- 
ed with costs, 

Ouming, J.—I agree, 

B, K. Appeal dismissed. 


LAHORE HIGH COURT. 
Seaconp Orvin APPBAL No. 2378 or 1925, 
April 7, 1926. g 
Present :-—-Mr. Justice Jai Lal. 
‘RAJA RAM—Puarntipr—APPELLANT 
VETSUS 
Tar Frau NANHE MAL-LALA MAL 
AND OTH#RS—DEFENDANTS—RESPONDENTS. 
Limitation Act (IX of 1908), 8. 18—Copy of decree 
applied for when appeal within time by virtue of 
deduction allowed for obtaining copy of judgment— 
Computation of time. 
Where a copy of the deores is applied for at a tima 
when the appeal if filed would be within limitation, 
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by virtue of deduction allowed to the appellant of the 
days spentin obtaining copy of the judgment, the 
time spent in obtaining copy of the decree should 
also be excluded in addition to the time required for 
obtaining copy ofthe judgment in computing tha 
period for filing of appeal. 

Praumatha Nath Roy v. Willtam Arthur Lee, 68 Ind. 
Gas. 900; 49 CG, 999, 31 M. L. T. 193; A. L R. 1922 
P O. 352;4 U. P. L. R. (P. O) 103; 43 M. L J. 765; 
270. W.N 156; 21 A. L.J. 118, 37 0. L. J. 86; 18 L. 
W. 56; (1923) AL W. N 526, 49 I A. 307 (P.O) and 
Bawa Singh v. Thakur Singh, 67 Ind. Oas. 478, 4 U.P, 
L.R (L) 80; A LR 1922 Lah 424, referred to. 


Second appeal from a decree of the 
District Judge, Delhi, dated the 8th July 
1925, affirming that of the Subordinate 
J udge, Third Olass, dated the 17th December 
1924. ; 

Mr. Shamair Chand, for the Appellant. 

Mr. Bishen Narain, for the Respondents. 

JUDGMENT.-—This is an appeal from 
the decree of the learned District Judge, 
Delhi, dismissing the appeal as time-barred. 
The judgment from which the appeal was 
made is dated the 17th December 1924. An’ 
application for copy of the judgment was 
made on the 2nd January 1925. It was ready 
onthe 12th January. An application for 
copy of the decree was made on the 26th 
January and the appeal was presented 
without acopy of the decree on the 27th 
January but was re-filed with such a copy 
on the 28th. The learned District Judge 
has held that the appeal had been barred 
by limitation when it was represented 
with a copy of the decree on the ground 
that the application for a copy of the decree 
was made after the period prescribed by 
the Limitation Act for filing the appeal had 
expired. Incoming to this conclusion the 
learned District Judge has ignored the fact 
that on the 26th January when the applica- 
tion for a copy of the decree was made, the 
appeal, if filed, would have been within 
limitation by virtue of the deduction 

allowed to theappellant of the days spent 
in obtaining acopy of the judgment. Pro- 
matha Nath Roy v. William Arthur Lee (1) 
and Bawa Singh v. Thakur Singh (2) sup- 
port the contention of the appellant and the 
view of the learned District Judge is wrong. 
Section 12 (2) and (3) also gives the appel- 
lant the right to deduct the days spent by 
him in obtaining a copy ofthe decree and 
also for obtaining 8 copy of the judgment. 
1) 65 Ind. Cas. 800; 49 O. 909, 31 M. L. T. 193: A. 
LR 1922 P. O. 352, 4 U. P.L. R. (P O) 103; 43 M 


L. J. 765, 27 0. W. N. 156; 21 A. L. J. 118: 37 0. L, 
J. 86; I8 L. W, 36; (1923) M. W.N: 526; 49 I. A. 307 


(P. _ 0.) 
(2) 67 Ind. Oas, 478; 4 U. P, L. R. (L) 80; A.L R, 
1022 Lab, 433, 
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I accept this appeal and remand the case 
to the learned District Judge for decision 
on the meyits. Oourt-feeon the memoran- 
dum of appeal will be refunded; other 
costs will abide the result. 

Appeal accepted. 


R. L. Case remanded. 


PATNA HIGH COURT. 
O1vIL Revision JURISDICTION. 
July 13, 1925. 
Present: —Mr. Justice Sen. 
- Bır RAMESHWAR SINGH BAHADUR— 
PETITIONBR 
VCYTEUS 
- PURAN CHANDERA MANSALI— 
OPPOSITE PARTY. 

Bengal Tenancy Act (VIII of 1885), ss 148A, 158B, 
170— Civil Procedure Code (elect V of 1908), O. XXI, 
r 58—Landlord ani tenant-—Reni-decree—Hxecution 
of decree—Claim proceedings—Decree against recorded 
tenant, effect of. 

The provisions of 6.170 of the Bengal Tenancy Act 
are imperative and lay down that the provisions of 
the O. P. O. as to claim proceedings shall not apply 
to atenure or holding attached in execution of 4 
decree for arrears of rent thereof. 

A landlord is not bound to go beyond his own 
record in order to enforce his claim for arrears of 
rent and any acy not recorded as a tenant must 
seek his remedy elsewhere and cannot be permitted 
to stand in the way of the landlord selling the hold- 
ing for the realisation of the decree obtuined against 
his recorded tenant, 


Messrs. Murari Prasad and Sambhu Saran, 
for the Petitioner. 

JU DGMEN T.—The petitioner institut- 
edarent suit under s. 148A of the Bengal 
Tenancy Act against Mewa Lal Kamat, who 
was recorded in ihe petitioner's serishta for 
arrears of rent for the years 1326 to 1329 
making the Babus of Madhubani the co- 
spharer landlords parties to the suit. On the 
22nd February 1923 he obtained a decree. 
He thereafter took out execution complying 
with the provisions of s.158B of the Bengal 
Tenancy Act and serving notices on the co- 
sharer landlords. The sale proclamation 
and notices were issued simaltaneously. 
On the 18th January 1925 the opposite party 
preferred a claim under O. XXI, r. 58 of the 
Ø. P. O. they alleged that they had pur- 
chased the holding at an auction-sale in 
execution of a rent decree for the years 
1324 to 1327 obtained by the Madhubani 
Babus against the same tenant, and obtain- 
ed possession thereof by virtue of the 


dakhal-dehani given to them on the 24th | 
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December 1924. It appears, however, that 
when the deeree was obtained by the peti- 
tioner, the sale to the claimants had rot 
taken place. The decree in favour of tle 
Madhubani Babus was executed on the loth 
February 1923 and the sale in favour of tte 
claimants took place on the 18th July 1923, 
that is about five months after the decree in 
favour of the petitioner. The learned 
Munsif held that at the date when the peti- 
tioner obtained his rent-decree, there was 
po tenure of Mewa Lal in existence, it hav- 
ing already passed to the claimants, Tl.is 
view appears to be wrong; for under the 
provisions ofs. 158B of the Bengal Tenarcy 
Act the tenure passes to the purchasers 
when .it is sold in {execution of rent- 
decree. Until the sale took place the 
tenant who was recorded in his serishta 
must be deemed to have been the per- 
son in whom the tenure was vested. The 
petitioner, therefore, was quite competent 
to bring a suit, as he did under the provi- 
sionsofs. 148A of the Bengal Tenancy Act 
and to execute his decree under the provi- 
sions of s. 158B of the Bengal Tenancy Act. 

The point that arises whether in the 
events that happened and in view of the 
provisions of s. 170 of the Bengal Tenan*y 
Act the opposite party are entitled to put in 
any claim under O. XXI, r. 58 of the C. P, 
©. The learned Munsif entertained and 
allowed the claim holding that inasmuch as 
there was no tenure in existence at the date 
of the petitioner's decree, the provisions of 
s. 173 would constitute no bar to a elaim 
being put forward. This view appears to 
be unsound. The provisions of s. 170 are 
clearly imperative and they lay down that 
the provisions ofthe O. P. O. as to claim 
cases shall not apply to a tenure or holding 
attached in execution of a decree for arrears 
of rent thereof. This view is supported by 
many rulings amongst others by an uns 
reported ruling [vide judgment of Jwala 
Prasad, A O.J. in Rameshwar Singh v. Rajs 
Chowdhrain (1)] which likewise lays down 
the principle that a landlord is not bound 
to go beyond his own record in order to 
enforce his claim for arrears of rent and 
any person not recorded as a tenant must 
seek his remedy elsewhere and cannot he 
permitted to stand in the way of the land- 
lord selling the holding for the realisatjcn 
of the decree obtained against his recorded 
tenant”. 


* 


(1) 95 Ind, Ons, 203; 3 Pat, L, R, 339, 
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'T, therefore, think that the Court below 
‘wag not competent in view of the provisions 
ofa. 170 of the Bengal Tenancy ‘Act to 
entertain the claim in regard to the subject- 
matter of execution. 

The application is allowed, the order of 
the Munsif is set aside. The execution may 


now proceed, 


Z, K. Application allowed. 


MADRAS HIGH COURT. 
APPBAL AGAINST APPBLLATE ORDER 
No. 8a oF 1924. 
February 9, 1926. 

Present :—dJustice Sir William Phillips, KT., 
and Mr. Justice Madhavan Nair. 
SRINIVASARAGHAVA ITYENGAR— 
PLALNTIFF—APPHLLANT 
Versus 


K. R. ARAVAMUTHOU IYENGAR 
“AND ANOTHEx—D&FENDANTS—RESPONDENTS. 

Execution of decree—Hindu joint family—Father, 
decree against—Separation—Lixecution against son. 

A decree must be executed against the judgment- 
debtor or his legal representative. 

A creditor obtained a decree against a Hindu 
father in respect of a debt cae, eee the joint 
family consisting of the father and his minor son. 
After the decree the father and son separated, and the 
decree-holder sought to execute the decree against 
property allotted to the son : 

eld, that the son could not be held to be the legal 
representative of the father, and the decree, as a 
decree, could not be executed against the son, 
although the property allotted to the son might, in 
proper proceedings, be liable for the debt itself. 

Ramachandra Jagannatha Rao v. Vadrevu Viswesan, 
80 Ind. Cas. 228; 47 ML 621; 46 M. L J.590;19 L. W. 
691; A. I. R. 1924 Mad. 682, refered to. | eh 

Appeal against an order of the District 


Court, West Tanjore, in A.S. No, 210 of 
1923, preferred against that of the Bub- 
ordinate Judge, Kumbakonam, in E. P, 
No. 65 of 1923, in O. S. No. 6 of 1915. 

` Mr. K. Bhashyam Iyengar, for the Ap- 


pellant. 
Mr. C. S. Venkatachariar, for the Re» 


ppondents. 


JUDGMENT.—The appellant obtained. 


a decree against the Ist respondent in 
respect of a debt binding upon the family 
consisting of the lst respondent and his 
0 
minor son the 2nd respondent. The 2nd 
defendant had beenimpleaded in the suit, 
but was given up, and a decree was passed 
against the father alone. After the decree 


the father and son’ have divided their pros e 
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perties as a result of a partition suit. The 
appellant now seeks to execute the decree 
against the father by proceeding against 
the property allotted to the separate share 
of the 2nd respondent, contending that the 
2nd respondent is liable for the debts in- 
curred for family necessity prior to parti- 
tion and that execution can be taken against 
his property. It is true that the property 
which is given to the 2nd res;ondent on 
partition may be liable in proper proceed- 
ings forthe debt incurred by the father, 
but, it does not necessarily follow that the 
decree against the fathercan be executed 
against the son, and there are observations 
to this effect in Ramachandra Jagannatha 
Rao v. Vadrevu Viswesan (l). In the first 
place a decree must be executed against 
the judgment-debtor or his legal represen- 
tative. In the present case it cannot be 
said that the 2nd respondent is the legal 
representative of his father in respect of 
his separate property. Farther there is the 
difficulty which meets the appellant that 
if it were to be held that the father retained 
some sort of right in this separate property 
of the son and that, therefore, it can be pro- 
ceeded against as the property of the father, 
no leave has been obtained to institute these 
proceedings under s. 28 of the Provincial 
Insolvency Act, 


A further request is put forward by the 
appellant that this petition should be re- 
manded for a finuing as to whether the 
partition was fraudulently effected in order 
to defeat his debt. The point was incidental- 
ly but not specifically mentioned in the 
execution petition. It was not argued in 
either of the lower Courts and no request 
was made either in the trial or in the lower 
Appellate Court for taking evidence on this 
point and itis too late now to raise sucha 
question. The second appeal is, therefore, 
dismissed with costs. ` 

N. H, Appeal dismissed, 

(1) 80 Ind. Cas 228; 47 M. 621; 46 M, L. J. 390; 19 La 
W. 691; A. I. R. 1934 Mad. 682, 
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LAHORE HIGH COURT. 

CRIMINAL Revision Pgeririon No. 1150 oF 

e 1924. 

February 24, 1925. 
Present:—Mr. Justice LeRossigno! and 
Mr. Justice Fforde 
Musammat NAURATI—Peritionne 
WETENG 
LMPEROR-—RERSPONDENT. 

Criminal Procedure Code Ng V of 1898), s. 198— 
Penal Code (Act XLV of 1880), ss. 198, 211, 500--—Com- 
plaint of perjury and false churge—Defamation, con- 
viction for, legality of. 

In acomplaint which referred specifically to ss 193 
and 211 of the Penal Code, the complainant stated 
that false statements and a false charge had been 
made a t him by the accused which had caused 
him ar kaw and he asked the Court to take action 
under those sections or under any section which the 
facta disclosed might justify The Magistrate after 
hearing the evidence framed a charge of defamation 
under s. 500 of the Penal Oode and convicted the 
accused under that section . 

Held, that a complaint having been made by the 
person aggrieved by the defamatory statement, the 
requirements of s. 198 of the Or. P O. were satisfied 
and that the conviction was perfectly legal ip. 305, 
eols.1 & 2. | 

Application for revision of an order of 
the Sessions Judge, Ambala, dated the 27th 
July 1924, affirming that of the Honorary 
Magistrate, First Class, Kharar, District 
Ambala, dated the llth July 1924. 

Lala Fakir Chand, for the Petitioner. 

Mr. D. C. Ralli, for Government Advocate, 
for the Respondent, 

JUDGMENT.—This revision petition 
arises out of a complaint that the petitioner, 


in support of an application for transfer’ 


of certain cases pending in the Court of the 
complainant who was a Magistrate, had 
made false allegations which injured the 
complainant. The complaint purported to 
beunder ss, 193 and 211, Indian Penal Code, 
but the Magistrate after hearing the evi 
dence framed the charge of defamation 
under s. 500, Indian Penal Code, and con- 
victed the petitioner under that section. 
The contention maintained before us is 
that inasmuch as the complainant did not 
complain in so many words of having been 
defamed and did not mention s. 500 in his 
complaint the Magistrate was not com- 
petent, by reason of s. 198, Cr. P.C, to 
take cognizance of an offence of defamation 
and Queen-Empess v. Deoki Nandan (1) is 
relied upon by the petitioner. Now, in 
Queen-Empress v. Deoki Nandan (1) the 
complaint itself did not discloge any offence 


ol 10 A. 39; A. W, N, (1887) 264; 6 Ind. Dec. (N. s.) 
«0. 
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of defamation and the defamation was 
referred to only incidentally. In the deci- 
sion in Bangaru Asari v. Emperor (2) the 
Court followed the decision in Queen Em- 
press v Deoki Nandan (1) on the ground 
that before an accused can be convicted of 
an offence unders 498, Indian Penal Code, 
there must be a complaint made by the 
husband and that complaint must fall 
specifically within s. 498 of the Code. In 
Chemon Garo v. Emperor(3) the Allahabad 
view was adopted. : 

With all respect we venture to dissent 
from the conclusion set forth in the above 
rulings which appears to us to beg the 
question “what isa complaint’? The Cr. P. 
O. does not presume the existence in the 
public of a knowledge of the technicalities of 
the law. In s. 4, cl. (A) of the Or. P. C. 
“complaint” is defined as an allegation 
made toa Magistrate with a view to his tak- 
ing action that some person has committ- 
ed an offence. An offence is defined as 
being any act or omission made punish- 
able by any law for the time being in 
force. Now, the complaint need not quote 
any section of the Indian Penal Code, but 
must contain a statement of the facts re- 
lied on as constituting the offence, and it 
is for the Magistrate to determine on these 
facts what offence has prima facie been 
committed the nature of the charge will he 
determined by him. Allthat it is neces- 
sary for himto see is that the enquiry into 
the charge is within his competency and 
that in the case of certain offences, the 
complaint has been made by the proper 
person. 

Now, the general rule is that a complaint 
may be made by anybody whether he bean 
aggrieved person or not. But s. 198 modifies 
the general rule by providing that the 
offence of defamation shall not be taken 
cognizance of by any Court except upon a 
complaint made by a person aggrieved by 
the defamation. Similarly s. 199 of that 
Code restricts the right of complaint in 
respect of certain offences effecting the 
institution of marriage, to the husband or 
his agent for the time being, 

In Piran Ditta v. Queen-Empress (4) a 
Division Bench oftbe Punjab Chief Court 
held that, though the offence charged in 
the complaint was punishable under s. 371 
of the Indian Penal Code the complainteas 

(2) 27 M. 61; 2 Weir 236. 


(3) 29 O 415; 6 O. W. N. 677, f 
a 93 P. R. 1895 Cr, 
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\odged was sufficient to support a conviction 
under s. 498 of that Code as it had been 
made by the husband. In that judgment it 
is laid down that itis quite sufficient that 
the complainant shall state the true facts 
in his own language and it is for the 
Magistrate toapply the law to those facts. 
if, in the opinion of the Magistrate, the 
offence disclosed falls under s. 498 of the 
Indian Penal Code the Magistrate is at 
liberty to proceed and frame a charge 
under that section, provided the complain- 
ant satisfies the conditions of s. 199 of the 
Or. P. C., whatever may have been the sec- 
tion ofthe Indian Penal Code recited in 
the complaint. 

With this view we find ourselves entirely 
in agreement. In this tase moreover the 
facts are stronger than in any ofthe cases 
cited to us at the bar, for though the com- 
plainant did refer specifically to es. 211 and 
193, Indian Penal Code, he complained 
that false statements and a false charge 
had been made against him which had 
caused him injury, and he asked the Court 
to take action under those sections or under 
any other section which the facts disclosed 
might justify. 

We accordingly hold that the conviction 
ofthe petilioner wassound on the point 
of law referred and we remit the petition 
to the Single Bench. 


Zz. K. Order accordingly. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal APPEAL No. 249 or 1925. 
December 1], 1925. 
Present:—Myr, Lobo, A. J. C. 

Mgs. BURCHELL AND ANOTHER— ACOUSED 
-—ÅPPELLANTS 
VETSUS 
HMPEROR—-Rusponpgnr. 

Criminal Procedure Code (Act V of 1598), 3. 444— 
European British subject— Public servant, complaint 
by— Personal knowledge or interest of complainant, 
effect of—Procedure. 

The proviso to s 444 of the Or P. C. is intended 
to exclude generally from the application of the 
definition of “complainant” in that section, public 
prosecutors and public servants, etc., who make vom- 
plaints or lodge information before the Police in their 
official capacity as such public prosecutors or public 
servants, etc, Irrespective of whether or not they have 
a personal knowledge of the facts or a personal 
interest in the case |p. 307, col. 1.] 

Appeal against an order of the Additional 
City Magistrate, Karachi, dated the llth 
December 1925, 


BUROBELL p. EMPEROR. 


(95 L 0. 1928] 
Mr. C. C. Lewis, fot the Appellants.. 


Mr, Partabrai D. Punwani, First Assistant 
Public Prosectutor, for the Crown. 


JUDGMENT.—This is an appeal 
under cl. 2 of s. 443, Cr. P. O., against the 
order of the Additional City Magistrate, 
Karachi, rejecting the claim of the two ac- 
cused in the case of Crown v. F. C. Wood- 
ward and Mrs. Burchell to be tried under 
the provisions of Oh. XXXIII of the 
Or. P. O. 

In certain proceedings the Additional 
City Magistrate, Karachi, had issued bailable 
warrants against F. C. Woodward and J. R. 
Scott. On 2let September 1925 at about 7 
P. M. Sub-Inspector Allahbux went to 
Qincinatus town to serve the warrant of Mr. 
F. ©. Woodward. He was unable to do sọ 
and returned to the Ranchore Lines Police 
Station where at 9-30 r. |m. he recorded an 
information under s. 154, Or. P. C, against 
F.O. Woodward and Mrs. Burchell charging 
them with offences under ss. 224 and 22a of 
the Indian Penal Code, Investigation fol- 
lowed and the two accused were arrested 
and challaned before the Additional City 
Magistrate on the 22nd September 1925. 
Sub-Inspector Allahbux's name is shownin 
the charge sheet in the first column as com- 
plainant or informant. 

An application was made to the Addi- 
tional City Magistrate by the accused claim- 
ing a trial under the provisions of Ch. 
XXXIII of the Cr. P. O. 

The learned Magistrate has found that 
the accused-appellants are European British 
subjects He holds, however, that though the 
formal complainant Sub-Inspector Allahbux _ 
is an Indian, the case is expressly covered 
by the proviso to s. 444, Or. P. C., that as a 
Police Officer Sub Inspector Allahbux is a 
public servantand that the fact that he 
made a complaint in his capacity asa Police 
Officer excludes the case. from the applica- 
tion of the provisions of Ch. XXXII. 

Now under s. 443, Cr. P. C if the Magis- 
trate is satisfied that the complainant and 
the accused or any of them are respectively 
European and Indian British subjects, or 
Indian and European British subjects, he 
shall recor a finding that the case is a 
case which ought to be tried under the prc- 
visionsof Ch. XXXIIL Section 444 defines 
whois to be deemeda ‘complainant’ for 
the purposes of s. 443. In relation to a case 
like the one under consideration of which 
the Magistrate has taken cognizance under 
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cl. (b) of s. 190 sub-s, (1), Cr. P. C., “ com- 
plainant ” means any person whohas given 
information relating to the commission of 
an Offence within the meaninz ofs. 154 of 
the Cr. P. 0. 

Olearly, therefore, Sub Inspector Allah- 
bux on the facts and in the circumstances of 
this case is the complainant for the pur- 
pose of s. 443. 

But there i3 a proviso attached to s, 444 
and the: portion thereof applicable in 
this case states that a“ public. prosecutor 
or & public servant shall not,.by reason 
only of the fact that he has made a com- 
plaint of or given information of dn offence 
in his capacity as such public prosecutor or 
public servant, be deemed to be a complain- 
ant within the meaningol this section.” 

The discussion on appeal has centred 
round the'interpretation to be placed upon, 
the words “ by reason only of the fact that 
he has made a complaint or given informa- 
ation of an offense,” which words occur in 
the proviso tos, 444. Itis contended for 
the appellant that the proviso so far as it 


relates to Police Officers covers only cases - 


where the complainant being a public serv- 
ant, etc , is merely the instrument which sets 
- the Court in motion, that it does not and 
was not intended to cover a case where the 
public servant etc., complainant was nota 
mere automaton but had personal knowl- 
edge of the facts of, and a personal interest 
in the case. Otherwise, it is argued, the 
word ‘only ” is unnecessaryand meaning- 
less. 

I do not think that this isa true or pro- 
per interpretation to be placed upon the 
words of the proviso. Nordo I think that 


so much stress can be placed on the use of © 


the word “only by the Legislature”. 

In my opinion cl. (1) of s. 444 lays down 
as a general, proposition that ‘ complainant’ 
means a person making a complaint or a 
person who has given information relating 
to the commission of an offenca within the 
meaning of s..154. The proviso is intended 
. to exclude generally from the application 
of the definition-public prosecutors, public 
servants, etc, who make complaints or lodge 
information before the Police in their official 
capacity as such public prosecutors or public 
servants, etc "irrespective of whether or not 
they have persohal knowledge of the facts 
or a personal interest in the case. 

It is obvious that any other interpreta- 
tion of the words of the proviso would lead 


te very considérable inconvenience which , 
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could never have baen contemplated by ths 
Legislatures ; for practically every case in 
whicha publie servant, etc, filed a complaint 
or lolged information before the Police 
would otherwise become triable under the 
provisions of Ch. KAKI if the accused was a 
European British subject and the complain- 
ant orinformant an Indian or vice versa. In 
every such case it would be open to the ac- 
cused to allega thatthe formal complainant 
had a personal knowledge of the facts of 
the case or a personal interest therein and in 
every such case the Magistrate would be 
obliged to institute aninquiry into the truth 
or otherwise of the allegation. It cannot be 
conceived that sucha position could have 
been contemplated or countenanced by the 
Legislature in framing the proviso to s. 444 
of the Or, P., O, 

For these reasons, I am of opinion that the 
learned Additional Oity Magistrate has 
rightly rejected the claim of the appellants 
to be tried as European British subjects 
underthe provisions of Oh. X XXIII of the 
Or. P. O. Laccordingly dismiss this appeal. 

P. B. A, - Appeal dismissed, 


LAHORE HIGH COURT. 
CRIMINaL REVISION Petition No. 1643 
or 1925. 

February 19, 1926. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice. 

SHER SINGH—AcousEep —PRTITIONER 
VETSUS 
E MPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8 437—- 

Discharge—~ Further enquiry. 

Generally sp2aking further enquiry after discharge 
igimproper unless the order of discharge is mani- 
fes'ly perverse or foolish or incomplete 

Emperor v. Kiru, 11 Ind. Oas. 132, 10 P. R.1911 Or, 
2: P W R.ISLL Or; 12 Cr. L. J. 3864; 205 P.L R. 
1911, followed. 

Petition for revision ofan order of the 
District Magistrate, Gujranwala, dated the 
3rd July 1925, reversing that of the Magis- 
trate, Second Olass, Hafizabad, District 
Gujranwala, dated the 7th May 1925, 

Mr. Mukand Lal Puri, for the Petitiongr. 

JUDGMENT.—The Trial Magistrate, 
after recording all the evidence offered 
by the prosecution, passed an order ‘of 
discharge, which order has been set saide 
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by the District Magistrate who has direct- 
ed further enquiry into the case. Now, it 
has been laid down by a Full Bench of the 
Punjab Chief Court in Emperor v. Kiru (1) 
that generally speaking further enquiry 
after dischargeis improper, unless the order 
of discharge was manifestly perverse or 
foolish orincomplete. I am unable to hold 
that any of the conditions which would 
justify further enquiry has been established. 
Accordingly I quash the order directing 
further enquiry. 

R. L. Order accordingly. 

(1) 11 Ind Cas. 132;10P. R.1911 Or, 2A P.W R. 
1911 Cr.; 12 Cr. L. J. 364; 205 P. L R 1911. 





LAHORE HIGH COURT. 
CriminaL Revision No. 1684 ov 1925. 
December 23, 1925. 

Present :-—Mr. Justice Martineau. 
ACHHRU RAM AND oTHERS—PETITIONERS 
VETSUS 
EMPEROR—RB6PONDENT. 

Penal Code (Act XLV of 1860), se. 99, 447--Income 
Taw Act (XI of 1922), 8. 22 (4)—Notrce to produce 
accounts, failure to comply with—Income Tax Officer, 
whether can compel production of accounts and enter 
upon premises for that purpose—Criminal trespass— 
Forcible ejectron—Right of private defence of pro- 


perty. 

Under s. 22 (4) of the Income Tax Act an Inccme 
Tax Officer 1s empowered to serve the proprietors of a 
firm with a notice to produce their accounts, but there 
is no provision of law by which he can insist on 
their producing the accounts if they decline to comply 
with the notice,nor has he any authority under the 
Act to enter the firm's premises in order to inspect 
the accounts or to remain ons the premises for that 
purpose, against the will of the propiietors. If he 
does so his act amounts to criminal trespass and the 
proprietors are justified in turning him out if he 
refuses to leave. Section 99 of the Penal Code 15 not 
applicable to such a case inasmuch as the act of the 
Income Tax Officer would be wholly illegnl] and he 
would not be acting in good faith under colour of his 
office. [p. 309, col. 19 S 

Application tor revision of an order of 
the Sessions Judge, Karnal, dated the 
18th August 1925, affirming that of the 
Magistrate, First Class, Karnal, dated the 
30th June 1925. ; 

Messrs. Aziz Ahmed and Balwant Iai, for 
the Petitioners. 

Mr. Anant Ram, for the Complainant. 


JUDGMENT.—The petitioners, who 
have been charged by a Magistrate at Kar- 
nal with offences under ss. 353 and 147, 
Indian Penal Code, apply to have the 
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charges quashed on the ground that the 
statement of Sardar Gurbakhsh Singh on 
whose report the proceedings against them 
were initiated shows that they committed 
no offence. 

The material facts as they appear from 
the statement in question are as follows. 
Sardar Gurbakhsh Singh, who is an Income 
Tax Officer, wenton the morning of the 
13th January last to inspect the accounts 
of the cotton factory belonging to the Firm 
of Rikhi Ram Kundan Lal at Kaithal, 
with a view to assessing the firm with 
income-tax. He went into the factory, 
where he met Lala Achhru Ram and Lala 
Ram Copal, sons of the proprietors of the 
factory. He asked Lala Ram Gopal to show 
him the accounts, and Lala Ram Gopal went 
into’ the office room and brought out three 
books, which he handed to the Inspector 
who was with Sardar Gurbakhsh Singh and 
the Inspector made them over to the orderly. 


Sardar Gurbakhsh Singh then proceeded 


with the Inspector, the orderly, and Lala 
Ram Gopal towards the gate with the 
object of examining the books af the Dak 
Bungalow. Lala Achhru Ram, however, 
called Lala Ram Gopal and spoke to him 
and the latter then came back to Sardar 
Gurbakhsh Singh and said they could not 
show the books in the absence of the 
munim and asked to be given a few 
days’ time. Sardar Gurbakhsh Singh agreed 
to give time till the 2lst or 22nd Janu- 
ary, but asked- Lala Ram Gopal to make 
a statement with regard to the date or to 
put in a formal application so that the 
time might be extended. Lala Achhru Ram 
said that they would not do this and asked 
for the return of the behis, which he said 
Sardar Gurbakhsh Singh had no power to 
take. Sardar Gurbakhsh Singh remonstrat- 
ed with him and Lala Ram Gopal, but to 
no purpose, and he then got the Inspector 
to draw up an order under a. 37 (b) of the 
Income Tax Act, in which they were re- 
quired to produce at ouce all the accounts 
for the years 1922 23 and 1923 24 for ex- 
amination. The order was presented to Lala 
Achhru Ram and Lala Ram Gopal, but 
they refused to take it, and on its being 
read out to them Lala Achhru Ram for- 
cibly took the three bahis from Sardar Gur- 


“ bakhsh Singh's orderly, Sardar Gurbakhsh 


Singh told the Jnspector to go and ask the 
Deputy Superintendent of Police to make 
Lala Achhru Ram and Lala Ram Gopal 
understand their legal position, The Ip- 
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spector went away, while Sardar Gurbakhsh 
Singh and the orderly waited in the factory 
Lala Achhru Ram ordered Sardar Gur- 
bakhsh Singh to leave the factory. The 
latter replied that he would not leave as 
he had come there in the discharge of his 
official duties. Lala Achhru Ram repeated 
his order onceor twice, and then called a 
number of palladars and got them to turn 
Sardar Gurbakhsh Singh out by force. It 
is that forcible ejection of Sardar Gur- 
bakhsh Singh from the premises that forms 
the basis of the charges framed by the 
Magistrate. - 

Now although Sardar Gurbakhsh Singh 
wasempowered under s. 22 (4) of the Income 
Tax Act to serve the proprietors of the firm 
with .a notice to produce their accounts 
there is no provision of law by which he 
could insist on their producing the accounts 
if they declined to comply with the notice, 
but the procednre to be followed in that 
event is laid down in s. 23 (1) of the Act. 
Nor had Sardar Gurbakhsh Singh any 
authority under the Act to enter the firm's 
premises inorder to inspect the accounts, 
or toremaiu on the premises for that pur- 
pose against the will of the proprietors, 
He put himselfin the wrong in two ways 
after, Lala Achhru Ram had taken back the 
account books from the orderly, first, by 
sending for the Deputy Superintendent of 
Police with the apparent intention of in- 
timidating Lala Achhiu Ram and secondly 
by remaining on the premises after Lala 
Achhru Rain had told him to leave. His 
act appears to have amounted to cirminal 
trespass, and Lala Achbru Ran was within 
his rights inforcibly turning him out when 
he refused to leave. Section 99 would not 
deprive Lala Achhru Ram of his right of 
private defence, as Sardar Gurbakhsh 
Singh’s proceedings were wholly illegal, 
and he was not actingin good faith under 
colour of his office. On this point see Hag 
Dad v. Emperor (1). 

Holding, therefore, that the petitioners 
committed no offence I accept their applica- 
tion and quash the charges framed by the 
Magistrate, ° 

Revision accepted. 


Z E | 
1) 90 Ind Cas 927, 6 L. 392, 24Cr. L J 1631, A. 
1, R, 1926 Lah 19. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REFESENOR No. 355 oF 1925. 
January 4, 1y26. 

Present :—~Mr. Findlay, Offg. J. O. 
EMPEROR—Appe icant 
VETEUS 
KANKAYA AND aNoTHERB—AccUsED— 
Non-APPLICANT 
Criminal Procedure Code (Act V cf 1898}, g 37 - 
Acquittal by Jury—Heference to High Court by 
Judge—Jury's reasons, necessuy of recordiny J iter- 

ference by High Court. 

When a Sessions Judge finds it necessary to dis- 
agree with the verdict of tha Jury he should ex- 
tract from the Jury their reasons for dishelieving the 
evidence and should record the same for tho informa- 
tion and guidance of the High Court |p 310, col 2! 

In re Pamanna, 2 Weir 388, and Emperor v Annada 
Charan Thakur, 2 Ind.: Cas. 497; 36 O. 629,13 O W. 
N. 757:9 0. L J. 638,10 Cr. L J. 32, referred to. 

The High Court will interfere with the verdict of 
the Jury when the verdict 1s obviously perverse, or 
manifestly wrong or unreasonable. [1bi1d,] 

Emperor v. Madan Mondal, 22 Ind. Cas. 731,41 C. 
662; 180. W. N. 668, 15 Or. L J. 155 and Emperor v. 
Dhananjay Ray, 81 Ind. Oas 246; 51 C 347, 38 C L-4. 
384; A. I. R. 1924 Oal. 321; 25 Or. L J. 758, referred to, 


Oriminalreference made by the Sessions 
Judge, Nagpur, under a 307, Cr. P. C. 
`” Mr. G. P. Dick, for the Crown. 

Messrs. G. R. Pradhan and V. N, Herlekar, 
for the Non-Applicant 
' JUDGMENT. —The Sessions Judge, 
Nagpur, has referred under s. 307, Cr., P. C., 
to this Court the case of the two non- 
applicants accused Kankaya and Babulal. 
These men, with two others Ramanna and 
Jhallaiya, were tried in the ssid Court on 
a charge under s. 304, Indian Penal Code: 
the Jury in the case of all four men re- 
turned a unanimous verdict of not guilty 
the Sessions Judge accepted the verdict in 
the case of Ramanna and Jhallaiya and 
acquitted them, but has referred the case 
ofthe two non-applicants to this Court. 

The facts of the case, briefly, are that the 
four men mentioned, along with the deceas- 
ed man Mohan alias John, all of the 
domestic servant class, were returning on 
the night of the 14th September 1925 from 
a liquor shop in the Sadar Bazaar to their 
homes in the Civil Station when adrunken 
brawl arose between them in the course 
of which Mohan received injuries which 
caused his death at noon next day, some 
fourteen hours after the assault. The evi- 
dence of P. W. X Dr. Nerulkar, Assistant 
Surgeon, (before C. M) Mayo Hospital, 
shows that Mohan was admitted at Ll Pe ma, 
on the dayin question. Of two lacerated 
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wounds on the head one covered a depressed 
fracture of the skull. An operation was per- 
formed at midnight but proved unsuccess- 
ful. The post mortem examination left no 
doubtthat the depressed fracture of the skull 
was the cause of death. In addition to the 
said injury, there was another lacerated 
wound 3” by $” on the head and eome eleven 
bruises or wounds, obviously of the lathi 
type, on the back and ehoulders. One of 
these wounds, from its appearance, suggest- 
ed that a knobbed stick or latht had been 
used inthe assault. About 10 A. m. on the 
15th September Mohan's dying declaration 
was recorded by a Firet Class Magistrate. 
In this statement Mohan deposed to Jhal- 
laiya having inflicted lathi blows on bis 
head and back and he added that “the 
bearer of Mr. Gardiner” who had a lathi 
also joined in the assault. Kankaya, one 
of the non-applicants, is the butler of Mr. 
Gardiner, but this slight misdescription 
is a venial matter and there can be 
little doubt but that the deceased refer- 
red to Kankaya. Of the other two men 
Ramanna is a peon in the Government 
Press, while Jhallaiva is apparently a butler 
or cook of Mr. Gardiner. It would have 
greatly helped to clearness in the present 
case,if, in examining the various accused, 
either the Magistrate or the Sessions Judge 
had taken care to record exactly in whose 
service each accused was, and what post 
he held. Jhallaiya for example, is shown 
by the Committing Magistrate as “Mr. 
Gordon’s cook.” The Sessions Judge shows 
him simply as “butler.” Uncertainties and 
ambiguities of this nature should have 
been cleared up at least in the Sessions 
Court. : , 
~ As the evidence in the case developed, 
however, the prosecution found it impos- 


sible to support the story in the dying’ 


declaration that JhaHaiya had been res- 
ponsible for the assault. The deceased 
18 proved by the medical and other evi- 
dence to have been in athoroughly drunk 
state atthe time of the result, neither his 
observation nor memory, therefore, could 
be depended upon, and, moreover, when he 
gave his dying declaration, he was in a 
parious state owing to the injuries he had 
received; he hadjust been operated upon, 
some of the effects ofthe chloroform must 
hav& rémained and, in short, his mental 
state must have been confused and blurred. 
I cencur with the Sessions Judge, therefore, 
jn thinking that the dying declaration can- 
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not with safety be relied upon unless i 
receives substantial corroboration from 
other evidence and this most cerésainly is 
not forthcoming as regards details of the 
assault. 

I turn, therefore, to the evidence of the 
three eye-witnesses P. W. Nos. I to III, 
Behari, Arun and Baliram in whom the 
Sessions Judge has so far relied. * * * 

The Jury on this evidence recorded a 
verdict of not guilty, The Sessions Judge, 
in referring the case of the non-appli- 
cants to this Court, thinks that the evi- 
dence of the three eye-witnesses would 
justify the conviction ofthe two non-appli- 
cants. In the first place, I desire to remark 
that this Court is placed at a serious dis- 
advantage in dealing with this case owing 
to the somewhat cursory procedure of the 
Sessions Judge. When the latter founa it 
necessary to disagree with the verdict, he 
should have been at pains to extract from 
the Jury their reasons for disbelieving the 
alleged eye-witnesses and should have re- 
corded the same for the information and 
guidance ofthis Court [cf. Inre Pamanna (1)] 
The Sessions Judge hasan implied authority 
to follow the obviously desirable course of 
taking from the Jury the reasons for their 
verdict [cf. Emperor v. Annada Charan 
Thakar (2)| and this course wasall the more 
desirable when the verdict was a unanimous 
one and the Sessions Judge disagreed with 
16. 

As regards the principle which underlies 
interference of this Court in a matter like 
the present, I desire to say that it will 
interfere only when the verdict of the Jury 
is obviously perverse or manifestly wrong 
or unreasonable. Cf. Emperor v. Madan 
Mondal (3) and Emperor v. Dhananjay Ray 
(4). The learned Standing Counsel has 
admitted that the verdict was not necessari- 
ly a perverse one but has urged that it was 
manifestly wrong or unreasonable. Formy 
own part find it wholly impossible to assent 
to the latter proposition so far as the present 
case is concerned. It seems to me that any 
number of reasonable men might well have 
declined to acecépt the evidence of the 
three eye-witnesses referred to above. Arun 


2 Weir 388. 
9) $ Cas. 497; 36 O 629; 13 0. W. N. 757: 90, 
Li 638, 10 Cr. L, J. 32. l a 
) nd Cas, 731; 410. 662; 18 O, W.N, 5 
Cr. L. J. 155. RR 
(4) 81 Ind. Cas. 246; 51 O. 347; 


38 O. L. J, 384: 
R. 1924 Oal. 321, 25 Cr. L. J. 758. ea 
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and Behari have obviously lied or suppres- 
~ sed much of the truth. Baliram’s story is 
slight toa degree and all this evidence is 
‘entirely inconsistent with deceased's ver- 
Sion of the occurrence. All the three wit- 
nesses, if they can be believed, ran away at 
the inception of the assault and it is a 
‘matter of sheer gue3s work as to who 
actually inflicted the blow which caused 
Mohan's death. All four men may have 
beaten Mohan or any one, two or three 
of them may have been solely responsible 
for the assault. In a drunken brawl of 
this description it would be extremely 
dangerous to predicate of the participants 
that they acted in a reasonable manner and 
that because, as Arun and Behari say, the 
two non-applicants were on the point of 
assaulting Mohan, they actually carried 
out their purpose. Or again, if the Jury 
were not-prepared to accept the slight and 
slender story told by Baliram P. W. No. III 
of his seeing Babulal strike Mohan. Iam 
certainly not prepared to hold that this 
attitude on their part was unreasonable or 
wrong, the more so that Baliram's evidence 
does not show how many blows were siruck 
or where they fell. For myown part, un- 
fortunate though it may be that none of 
the drunken participants in this disgrace- 
ful affray can be broughi to justice. Iam 
of opinion that the verdict of the Jury 
was a perfectly reasonable aid justifiable 
one in the circumstances of this case and 
I decline to interfere with it. I aceordiug- 
ly acquit the two non applicants Kankaya 
and Babulal and order them to be released. 
ROL. 


LAHORE HIGH COURT, 
URIMINAL APPBAL No 24 or 1926, 
Mav 1, 1926. 
Present :—Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 
ABDULLAH—Aocoussp —ÅPPRLLANT 
VETSUS 
EMPEROR—ReseonpDent, 
Huidence—Criminal trial —Facts inconclusive by 
themselves— Cumulative value 
Facts which are inconclusive taken by themselves 
separately, when taken together, may have such a 
cumulative value as to establish the guilt of the 
accused and exclude all other possibilities. 


Appeal from an order of the Additional 


ABDULLAH Vv. RMPEROR, 


sll 


Sassions Judges, Multan at Dera Ghazi Khan 
dated the 4th December 1925. 
Mr. Anant Ram, for the Appellant. 
‘Mr. R.C. Som, for the Government Advo- 
cate, for the Reapondent. 

JUDGMENT.—Five men were sent 
up for trial charged with the murder of two 
men both named Rahiman. Four have 
been acquitted and the fifth, Abdullah, has 
been convicted and sentencad to transporta- 
tion forlife, and his appeal is before us. 
The facts are that these two men were 
generally supposed to be carrying on in- 
trigues with two married women whose 
husbands were boih Roharis living in a 
small hamlet owned entirely by themselves. 
One of the husbands was the present accus- 
ed, Abdullah. On the night in question it 
was discovered that one of the women, not 
Abdullah's wife, wae missing and a party 
immediately went to a grove of trees, where 
it was supposed that she would be found. 
The two men named Rahimans were caught 
at this spot and were beaten to death. The 
only question is whether this man Abdullah 
was one of the murderers. 

“The case has been well summed up by 
the learned Sessions Judge who divides the 
evidence into eleven heads. He attaches 
no valne to the dying declaration made by 
one of the Rahimans, nor does he accept 
the extra-judicial confession said to have 
been made tothe zaildar While putting 
aside this evidence he finds that the only 
possible conclusion that can be drawn from 
the remaining facts established against 
Abdullah is that he took part in the murders. 
Counsel has endeavoured to belittle the 
value of each perticular incident and has 
undoubtedly succeeded in pointing out that 
each of these facts is by itself inconclusive 
and does not prove the guilt of his client. 
In spite of this we are of the opinion thatthe 
cumulative value of these facts establishes 
his guilt and excludes the other possibili- 
ties. We find it established beyond alldoubt 
that Abdullah was one of the murderers, 

We diswiss the appeal. 
R, L, Appent dismissed, 
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LAHORE HIGH COURT. 
CRIMINAL Revision No. 1504 op 1925. 
December 24, 1925. 

Present :—Mr. Justice Campbell. 
BEHRAM—Accosgsp—PRririoxger 
VETBUS 
EMPEROR trroven ALI JAN— 


CoMPLAINANT— RESPONDENT. 

Criminal Procedure Code (Act V of 1893), ss. 195, 
476, 559—Punjab Government Notification No. 1586 
dated Sth November 1589—Offence committed before 
Magistrate of Third Class—Successor of Magistrate, 
whether can make complaint — Appeal-—Rerision — 
lligh Court, interterence b 

Under s. 559 of the Or. P.O, subject to the other 
provisions of the Oode, the powers of a Magistrate 
may be exercised by his successor-in-office and this 
provision is applicable also to proceedings under 
s. 4768 of the Code, [p. 312, col 21 

By Punjab Government Notification No. 1536 dated 
the &th November 1889 all Naib Tahsildars are ex- 
officio created Magistiates of the Third Class and 
where an offence specified ins 195 of the Or. P. O. is 
committed in a proceeding before a Naib Tahsildar 
his successor has jurisdiction to make a complaint in 
respect of such offence under s, 476 of the Code. 
ip 313, col. 1.) 

‘No prosecution can be instituted in respect of 
offences specified ins 195, Cr. P C, which have been 
committed in or in relation to a proceeding in a Court 
unless the Court itself prefers a complaint and the 
person who is the subject of the complaint has a 
deiinite right of appeul to a superior Court against the 
institution of the complamt. Itis not the function 
of the High Court, unless the circumstances are 
altdgether outside the ordinary, to examine in revision 
the merits of such a complaint witha view to dis- 
covering whether itis likely to result in conviction. 
To do so is the task of the Magistrate before whom 
the complaint is laid and there is nothing to prevent 
him from dismissing ıt without issuing process to the 
accused person. [ibid.] : 

Similarly when a Magistrate presiding over a Court 
anda Court of Appeal are agreed that a prosecution 
is necessary, then unless the caseis one which has 
peculiar features it would be extremely difficult for 
the High Oourt in revision to declare that the pro- 
sangan is not in the interests of public policy [p. 313, 
col 2. 

Application for revision of an order of 
the District Magistrate, Gurgaon,. dated 
the 7th August 1925, affirming that of the 
Magistrate, Third Class, Gurgaon, dated the 
13th June 1925. 

Mr. Parkash Chand, for the Petitioner. 

Mr. D. R. Sawhny, Public Prosecutor, for 
the Orown. 


Mr. Raj Kishen, for the Respondent, 


JUDGMENT.—This judgment will 
dispose of five revision applications Nos. 
1504—1508 of 1925. They relate to five com- 
plaints instituted under s. 476 of the Or. P.O, 
by Chaudhri Rahim Bakhsh Naib Tahsil- 
dar and Magistrate Third Class, Gurgaon 


District. s 


y. 
F. 


BEHRAM V, RMPAROR, 


(98 L, O. 1928) 


The petitioner, Rasul Bakhsh, instituted 
proceedings under s. 418 of the Indian 
Penal Code by complaint againgt Ali Jan, . 
and the other petitioners were his witnesses. 
The trial was held by Munshi Safdar 
Ali Naib Tahsildar, who acquitted Ali 
Jan, Ali Jan applied to Pandit Mool Chand, 
the successor of Munshi Safdar Ali, for 
sanction to prosecute under ss. 193 and 
211 of the Penal Oode, and this was grant- 
ed, apparently because the Magistrate did 
not realise that the new Or. P. O. had 
abolished the system of granting* sanction 
under s. 195. Pandit Mool Chand’s order 
was set aside on appeal. By that time he 
had been replaced by Chaudhri. Rahim 
Bakhsh to whom the case was remitted and 
Ohaudhri Rahim Bakhsh drew up com- 
plaints under s. 476 of the present Code 
against all the petitioner. Appeals were 
preferred to the District Magistrate under 
s. 478-B, but the learned District Magis- 
trate refused to withdraw the complaints. 


The first objection made is based on the 
ruling Phina Singh v. Empress (1) which ` 
has, been followed subsequently on many : 
occasions in this Province. It was there 
held, with reference to s. 195 of the former 
Code that there is no Oourt of a Magistrate 
of the First Class as a permanent Court 
with a perpetual successions of Judges 
and each Magistrate of the First Class has 
a separate Court. Jam asked to hold that 
Ohaudhri Rahim Bakhsh did not preside 
over the same Court as Munshi Safdar Ali 
presided over, and that the alleged offence, 
therefore, was not committed in or in re- 
lation to a proceeding in his Court. The 
learned Public Prosecutor has rejoined that 
the new Code contains a new section 
(s. 559) which renders Phina Singh v. 
Empress (1), and the subsequent rulings 
obsolete. It appears to me that this is 
correct, for by that section, subject to the 
other provisions of the Code the powers 
of a Magistrate may be exercised by his 
successor-in-office, and there are no other 
provisions of the Oode which would prevent 
the rule being Applied to 6. 476 of the Cr. 
P. O. Section 559 in its subs. (2) speaks 
of what is to» bedone when there is any 
doubt as to who is the successor-in-office 
of a Magistrate and directs that such doubt 
should be determined by order in writing 
of the District Magistrate. In this case it 
seems to me that there is no doubt, since 


(1) 25 P. R. 1889 Or. 


[95 I. O. 1926] 


by Punjab Government Notification No. 
1536, dated the 8th November 1889, all 
Naib Tahgidars are ex-officio created Magis- 
trates of the Third Class. In any event 
in the order now under examination the 
learned District Magistrate has spoken ex- 
pressly of Pandit Mool Chand and Chaudhri 
Rahim Bakhsh as the successive successors 
of Munshi Safdar Ali. ` 


The second point taken is that Ohaudhri 
Rahim Bakhsh recorded no finding within 
the meaning of s. 476 as it is at present 
enacted;” but the finding is clearly express- 
ed in the complaint itself, and I see no 
irregularity in this having been done. 


It is further argued that the prosecutions 
are not likely to be successful, and that 
they are not in the interests of publie policy. 
In this connection the change in the 
Or. P. O. effected in 1923 has to bs 
borne in mind. Formerly when s. 195 
enabled- private person to obtain sanction 
to institute a prosecution under sections 
such as 193 and 211 of the Penal Code, 
and when no appeal was provided for from 
an order by a Magistrate under s. 476 it 
was sometimes desirable for the High 
Court in revision to examine the prospect 
of successful prosecution because sanction 
was frequently used merely asa means of 
blackmail and orders under s. 476 were 
passed occasionally by inexperienced Magis- 
trates. Now, however, the choice of in- 
stituting a prosecution is not placed in the 
hands of private persons No prosecution 
can be instituted for the offences specified 
in s. 193 which have been committed in or 
in relation to a proceeding in a Court un- 
less the Court itself prefers a complaint, 
and the person who is the subject of the 
complaint has a definite right of appeal to 
a superior Oourt against the institution of 
the complaint. This being the situation, it 
does not seem to me to be the function of 
this Court, unless the circumstances are al- 
together outside the ordinary, to examine in 
revision the merits of the complaint with 
a view to discovering whether it is likely 
to result in a conviction. To do so is the 
task of the Magistrate before whom the 
complaint is laid, and thére is nothing to 
prevent him from dismissing it without 
issulng process to the accused person. If 
this Oourt were in revision to undertake 
an investigation into the merits of every 
such case as the present, itis quite possi- 
ble that some findings highly prejudicial 
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to the accused person at the trial might be 
recorded. 

Similarly, as regards the question of a 
prosecution being in accordance with public 
policy when a Magistrate presiding over a 
Court and aresponsible Court of Appeal 
are agreed that a prosecution 1s necessary, 
unless the case is one which has peculiar 
features (which is not the fact here), it 
would be extremely difficult for this Court 
to declare that the prosecution is not in the 
interests of the public policy. Furthermore 
if this Court refuses, as I think it should 
in all ordinary cases, to enter into the 
merits of the complaint, an order directing 
the withdrawal of the complaint on the 
score of public policy would not appear to 
bein the interests of the accused person. He 
would be deprived of the only means avail- 
able, in the shape of a trial, of clearing his 
character which otherwise would remain 
affected by the fact of the complaint having 
been made and endoreed by the Court of 
Appeal. 

I find no ground for interference in the 
present cases and dismiss the petitions 

Z. K, Petitions dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT, 
CRIMINAL Revision APPLICATION No. 169 
oF 1925. 

September 25, 1925. 
Present:—Mr. Kennedy, J. C., and 
Mr. Tyabji, A. J. C. 

F. A. DSOUZA—AccusEr—APPLICANT 
VETEUS 
EMPEROR— PROSECUTOR. 

Penal Code (Act XLV of 1860), ss. 294A—Lottery, 
meaning of—Publicatron of proposal—Offence 

A lottery is an arrangement for the diatribution of 

rizes by chance among persons purchasing tickets. 
p. 314, col. 2 ] 

Where on the face of a lottery ticket it is stated 
that the prize, if any, due to the number on the ticket 
will be paid, it contains a proposal inviting persons 
to take part in the lottery, and offering such a ticket 
for sale amounts to a publication of said proposal 
and constitutes an offence under s. 294A of the 
Penal Code. [ibid ] i e 

Queen-Empress v. Manchargi Kavasji Shapurzı 10 
B 97; 5 Ind. Dee (x. 8) 450, distinguished. 

Empress v. Rachappa, 83 Ind Oas. 1006; 26 Bom 
L. R. 968, A. I R. 1925 Bom. 26, 26 Or. L. J. 281, re- 
ferred to. | 

Per Tyabn, A. J C, Obtter—The Legislature 
could not have intended that the communication of 
a single proposal for participating in a lottery (for 
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instance the offer of a single ticket or enquiry about 
one) should be punishable as a publication of the 
roposal for a lottery, or the abetment of that offence, 
314, col. 2 
Per Kennedy, J. C., Obiter.—A mere casual and 
gratuitous delivery ofa lottery ticket is not neces- 
sarily the publication for a proposal within the mean- 
ing of s 294A of the Penal Code. [p. 315, col 1] 
Application to revive the judgment of 
the Oity Magistrate, Karachi, dated the 5th 
June 1925. | 
Mr. L. P. Ferro, for the Applicant. 
Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 


JUDGMENT. 

Tyabji, J. C.—The accused, itis found 
sends for 500 lottery tickets from Goa every 
month, and distributes them for sale. They 
are occasionally taken up by hawkers and 
sold to other persons. The lottery is not 
‘authorized by Government. The tickets 
are in the following form: they bear a num- 
ber, and the following inscription in the 
Portuguese language:— 

“The Holy House of Mercy of God 
opening on 13th April 1925 
+th Issue. 

The prize if any due to this number will 
be paid within 3 months counting from the 
opening”. 

The question is whether the accused is 
guilty of an offence under s. 294A of the 
Indian Penal Code. 

The first paragraph of s. 294A makes it 
penal to keep an office or. place for the pur- 
pose of drawing any unauthorized lottery. 
The accused is, however, charged under 
the second paragraph which is in the follow- 
ing terms:— 

“And whoever publishes any proposal to 
pay any sum, orto deliver gny goods, or to 
do or forbear doing anything for the bene- 
fit of any person, or anyevent or contingency 
relative or applicable to the drawing of 
any ticket lot, number or figure in any 
such lottery shall be punished with fine 
which may extend to Rs 1,000-0-0.” 

It is clear that it is punishable to publish 
a specified kind of proposal viz , proposals to 

(a) To pay any sum or 

(b) deliver any goods or 

(c) todo or forbear doing anything for 
the benefit of any person; 

provided that the payment, etc., becomes 
due (under the proposal) on the drawing of a 
ticket, etc., in an unauthorized lottery. In 
lees accurate language it may be said that 
the publication of proposals for taking part 
in unauthorized lotteries is punishable. 
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Is then the distribution of the particular 
lottery tickets which are the subject of 
inquiry, such a publication? i 

A lottery is a well understood term, it is 
an arrangement for the distribution of 
prizes by chance among persons purchasing 
tickets. The priza may take any of the 
three forms which the section is careful to 
particularize. Inthe ticket in question itis 
stated thatthe prize if any due on the num- 
ber of the ticket will be paid. Therefore, 
the ticket does contain a proposal inviting 
persons to take partin the lottery or to 
adopt the more accurate language of the 
section, by offering a ticket to any person 
a proposal is communicated to pay asum, 
or an event or contingency relative, or ap- 
plicable to the drawing of the ticket of the 
lottery. By acquiring the ticket the pur- 
chaser or acquirer accepts the proposal, 
and it i3 agreed between the parties that 
he should become entitled to the sum of 
money constituting the prize on the contin- 
gency of the drawing of the number, 

Then the question arises whether making 
such a proposal as is condemned by the 
section byoffering tickets forsale is pub- 
lishing the proposal. 

Publication is awell recognized term in 
the Law of Defamation which is dealt with 
in another section of the Code. It may be 
argued, however, that the collection of the 
second paragraph of the section with the 
firat, no lessthan the reason of the thing, 
indicates that the Legislature could not have 
intended that the communication ofa single 
proposal for participating ina lottery (for 
instance the offer of a single ticket, or en- 
quiry about one) should be punishable as 
publication of the proposal for a lottery, 
or the abetment of that offence. This 
argument may perhaps be somewhat 
strengthened by the fact that while- the 
Legislature has been careful to particularise 
the forms in which the prize of the lottery 
may be given, and underthe section any 
act or forbearance for the benefit of the 
holder of the ticket, may be considered as 
& prize, yet as regards publication no parti- 
culars have been added, 

It is unnecessary, however, to express any 
opinion on thesaarguments asin the pre- 
sent casethe accused has been systemati- 
cally distributing the tickets. For the 
purposes of the present case it may be as- 
sumed, without deciding, thatif a single 
proposal for participating in a lottery were 
communicated to a single person there 
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would either beno offence committed under 


the section at all,or merely a technical 


offence. Buéthe present case is not such. 
The accused has been charged with “selling, 
or advertising the sale of Goa lottery 
tickets, or aiding or abetting the publica- 
tion of a lottery advertisement by selling 
Goa lottery tickets.” 

The decisions in Emperor v. Rachappa 
(1) and Queen-Empress v. Mancherji Kavasji 
Shapurjt (2) were cited to us. The latter is 
clearly not relevant to the present case. 
The decision in Rachappa’s case (1) pro- 
ceeds on the basis that a mere statement 
that Goa lottery tickets can be had at a 
certain place does not fall under the second 
paragraph of s. 294A and Shah, J., express- 
ly pointed out that the question whether 
there was an abetment of an offence under 
s. 294A in that case, was not before them. 

Inthe circumstances of the case which 
are referred to by the-learned Magistrate I 
think that a nominal fine will be sufficient 
and I would reduce the fineto Rs. 5 and 
order that if any sum in excess has been 
paid it should be refunded. 

Kennedy, J. C.—I agree that this 
conviction is proper and that the sentence 
should be reduced as proposed. 

Without expressing a definite opinion, I 
merely wish it to puton record that I am 
not at present convinced that a mere casual 
and gratuitous delivery of a lottery ticket is 
necessarily the publication for a proposal 
within the meaning of s. 294A. It would 
appear arguable that the publication 
referred in s. 294A is a publication of 
amore general character than that would 
be effected by such casual delivery. It 
might also be arguable that the delivery of 
a lottery ticket to an illiterate person 
would not be publication. But these are 
questiéns which can be decided if any case 
arises. In the present case there was a 
systematic public and general distribution 
of these tickets for profit and I have no 
doubt that such an actis rendered punish- 
able by 8. 293A. 

P. B. A. 

Z. X. 

(1) 83 Ind. Cas. 1006, 26 Bom, L. E 968, A. I. R. 


1925 Bom 26, 26 Or. L. J. 221. 
(2) 10 B. 97; 5 Ind, Dec. (N. s.) 450 


Sentence reducéd. 


BUDAY RAM Y. 
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LAHORE HIGH COURT. 
Criminal Reviston No. 330 or 1926, 
May 1, 1926 
Present:—-Mr. Justice Dalip Singh. 
Master BUDHU RAM alias BODH RAM 
—ACcUSED—PRTITIONER 

i VETEUS 
Shrimatt KHEM DEVI—Compriatnant— 
RESPONDENT, 

Criminal Procedure Code (Act V of 1898), 8 488— 
Maintenance fixed by compromise—Order embodyini; 
auch compromise, how may be enforced. 

Where in proceedings under s. 488, Or. P. C, u 
compromise is effected fixing a maintenance allowance, 
the section ceases to have any application and an 
order by the Court allowing maimtenance in accorl- 
ance with that compromise during the proceedings is 
without jurisdiction and cannot be enforced by a 
Oriminal Court The proper remedy bythe party 
entitled to maintenance 1s to enforce the compromise 
through a Civil Oourt [p. 316, col 1 

Rakham Aliv Fateh Bibi, 39 P 1905 Cr, 2 Cr. 


L J. 680; 108 P L R.1905, Rahim Bibtv Khair Din, 
42 P R. 1888 Cr., followed. 


Case reported by the Sessions Judge, 
a with his No.477 dated 18th February 

FACTS.—In this case the woman 
Musammat Khem Devi sued her husband, 
the present applicant, for maintenance 
under s. 488, Cr. P. C. Eventually a com- 
promise was entered into by which it is 
agreed that the husband should pay Rs. 12 
per mensem to Musammat Khem Devi. Itis 
embodied in the order of the Magistrate 
dated the July 2)st 1925. Musammat Khem 
Devi has now applied to recover the arrears 
alleged to be due under this order and her 
husband Budh Ram, contends that he is 
not prepared to pay ihe maintenance as 
she refused to live with him. No condition 
as to residence was laid down in the com- 
promise. The Additional District Magis- 
trate ordered warrants ‘of attachment to 
issue for the arrears of maintenance. 

Against this order thé applicant has 
applied for the case to be submitted to the 
High Court for revision on the ground that 
the original case having been compromised 
the maintenance cannot be realised through 
the Criminal Courts. 

In this connection Raham Ali v. Fateh 
Bibi (1) which was based on Rahim Bibi v. 
Khair Din (2), has been referred to and it 
appears to me that the latter ruling is 
absolutely clear on the subject, and that it 
makes no difference whetherany conditisns 


(1) 39 P. R. 1905 Or; 2Cr L. J. 690; 108 P.L. R, 
1905. . 
(2) 42 P. R, 18£8 Cr, 
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were attached to the compromise or not, 
and that the only remedy left for Musam- 
mat Khem Devi is to sue her husband for 
the maintenance in the Oivil Court in ac- 
cordance with the terms of the compromise. 

I may also note that the respondent's 
Counsel urges that there was no legal 
compromise as if was effected by Musammat 
Khem Devis lawyer and not.by herself, 
But if that view prevails the whole of the 
proceedings would have been null and void 
and Musammat Khem Devi would have no 
claim to execute the order. 

I forward the proceedings for revision on 
the ground that as the original proceedings 
under s. 488, Or. P. C., were compromised, 
therefore, in view of the principle enunciat- 
ed in Raham Ali v. Irateh Bibi (1), the Addi- 
tional District Magistrate's order for reali- 
sation of the arrears of maintenance 
should be set aside and the applicant refer- 
red to the Civil Courts. 

Lala Bishen Nath, for the Respondent. 

ORDER.—The present case has been 
referred by the learned Sessions Judge, 
Multan, for revision of the order of the 
Additional District Magistrate, Multan. It 
appears that Musammat Khem Devi sued 
her husband, the petitioner, for mainten- 
ance under a, 488, Cr. P. C. A compromise 
was entered into by which the husband 
agreed to pay Rs. 12 per mensem to Musam- 
mat Khem Devi. This was recorded by the 
order of the Magistrate, dated 2lat July 1925, 
Musammat Khem Devi applied to recover 
the arrears alleged to be under this order 
and the Additional District Magistrate 
ordered warrants of attachment to issue for 
the arreara of maintenance. 

The petitioner applied for revision basing 
his contention on two rulings of the Ohief 
Oourt, namely, Raham Ali v. Fateh Bibi 
(1), which follows Rahim Bibi v, Khair Din 
(2), under which ruling is noted another 
Division Bench ruling which appears to be 
on all fours with the present case. It is 
clear that once a compromise is entered 
into to pay maintenance, there is no refusal 
to maintain on the part of the husband 
and, therefore, s. 488, Or. P. O, has no 
longer any application. Any order regard- 
ing such a compromise is, therefore, passed 
without jurisdiction under that section. 
Musammat Khem Devi has her remedy by 
wety of the Civil Courts to enforce the com- 
promise entered into, if any. 

-Following these rulings, therefore, I ac- 


cept the revision and get asie the ordoer p 


GERIMAL V, SHRWARAM., 
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the Additional District Magistrate for reali- 
zation of the arrears of maintenance. 
R. L, Revision, accepted. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPHAL No. 102 or 1925. 
September 30, 1925. 

Present :—Mr. Kennedy, J. O., and 


Mr Tyabji, A. J. O. - 
GERIMAL—Acousza—APPLIGANT 
versus ` 


SHEWARAM—OppeongntT. 

Criminal Procedure Code (Act V of 1898), as. 439, 
476-—Civil Procedure Code (Act V of 1908), s 115 — 
Limitation Act (IX of 1008), s. 5—Applrcation for 
complaint—Surt pending in Court different from that 
wn which u was pending at time of commission of 
offence-—Jurisdiction—A ppeal—Limiutation, extension 
of —Revision. 

The only Court which can exercise the power con- 
ferred under s.476 of the Cr. P.O., is the Oourt . 
which has jurisdiction over the suit in which the 
alleged offence has been committed, whether such suit 
was instituted in such Oourt or came to its file by 
transfer from any other Court or otherwise. [p. 317, 


col, 1.] 
It is not proper to exfend the time allowed for an 


appeal under s. 476B ofthe Or P. O, even if the 
delay arises in consequence of any genuine mistake 
which could have been averted by a proper enquiry. 
Nor can such an appeal filed beyond time be treated as 
a revisional application and the revisional jurisdiction, 
so far as criminal procedure goes, be invoked. [p. 317, 
oo], 2, 

Section 115 of the O. P. O. has no application te 
such a case, as the jurisdiction under s. 476 of the Or. 
P. 0. is conferred on a Civil Court by the latter Code 
and the exercise of that jurisdiction must be govern- 
ed by the machinery provided by the Statute which 
ona the jurisdiction, that is to say, the Or. P.O. 

thrid 


Oriminal appeal against an order of the 
First Class Sub-Judge, Shikarpur, dated the 
24th March 1925. 

Mr, Motiram Idanmal, for the Applicant, 

Mr. Tahimram Maniram, for the Oppo- 
nent. 

Mr. C. M, Lobo, Acting Public Prosecutor, 
for the Crown. 


JUDGMENT.—In this case there was 
an application madein Suit No. 123 of 1919 
pending in the Court of the First Class 
Subordinate Judge, Sukkur. Inthe course 
of that suit it is alleged that Shewaram who 
is a respondent was guilty of making certain 
false statements on oath and supporting 
them by some false entries in the account 
books. In accordance with the law as it 
then stood (on the 10th May 1921) the pre- 
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sent appellant filed an application asking for 
sanction to be allowed to prosecute the res- 
pondent. “The Court being of opinion that 
it would be unfair to prosecute one of the 
parties ‘in a complicated litigation while 
that litigation was going on stayed further 
consideration of thatapplication pending the 
decision of the suit as far as the preliminary 
decree. The appeal against the preliminary 
decree was decided by this Court in Mareh 
1924, In April 1924 First Olass Subordi- 
nate Judge's Oourt was set up at Shikarpur 
and to that Shikarpur Court were transferr- 
ed all cases then pending in the First Class 
- Court, Sukkur,in which the cause of action 
arose within certain limits. Amongst the 
cases go transferred was this Suit No. 123 of 
1919. The appellant asked the First Class 
Subordinate Judge, Shikarpur, to move in 
the matter of the application of 10th 
February 1921. That is to say as the law 
now stands asking the Court itself to insti- 
tute criminal proceedings against the re- 
spondetit for the offence of giving false evi- 
dence, etc. This application the learned First 
Class Sub-Judge, Shikarpur, rejected and 
the appellant being dissatisfied with the 
grounds comes here on revision. 

As the question is of some importance we 
propose to give our views as to thecorrectness 
or otherwise of the order of the First 
Class Sub-Judge of Shikarpur although 
ir view of our opinion as to limitation 
this is not strictly speaking necessary. 
The learned First Class Sub-Judge refus- 
ed to consider the question on the 
merits being of the opinion that he had 
no jurisdiction. His argument is that as 
the case was originally instituted in the 
Sukkur Court itis the Sukkur Court and 
the Sukkur Court only which could have 
jurisdiction inthis matter. But this seems 
to be an erroneous view inasmuch as it is 
only the Court which has jurisdiction in 
the suit which can take progeedings under 
a, 476. The only Court having jurisdiction 
in this suitis the First Class Subordinate 
Judge's Courtof Shikarpur. Therefore, it 
is clearly for the First Clags Sub-Judge of 
the Shikarpur Court and not for the Judge 
-of the Sukkur Court to exercise the powers 
given to the competent Couft by s. 476 in 
any cases now pending before him whether 
they came on to his file by transfer from any 
other Court or otherwise, 

So far then itis clear that the order of 
the First Olass Sub-Judge was wrong. We 
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this ig a case in which proceedings should 
be taken. We are, however, precluded from 
passing any orders by the fact that this ap- 
peal is barred. An appeal is under the 
Or. P.C. given tothe appellant by s. 4706B 
and it has, therefore, to be filed within 60 
days. This application if an appeal is 
admittedly out oftime by about 23 days. 
This being an application of a criminal 
nature it would not be proper for us to ex- 
tend the time given for the appeal even if 
the delay arises in consequence of any 
genuine mistake which could have been 


.averted by a proper enquiry. Under the Cr. 


P. O. no applications for revision lie in cases 
in whichan appeal lies. Therefore, it 15 
impossible for the appellantto invoke our 
revisional jurisdiction as far as criminal pro- 
cedure goes. 

An attempt was made to Induce us to 
act unders. lis ofthe O. P.O. But we 
are of the opinion that this cannot be said 
to be “ a case decided " within the meaning 
of s. 115. Weare of the opinion that s, 115 
applies only to orders under the O. P. C. 
This particular jurisdiction is given for 
prosecuting perjurers tothe Civil Courts and 
is given by the Cr. P. O. only and is con- 
ferred by that Code on the Courts possess- 
ing any jurisdiction whether civil, crimi- 
nal or otherwise and it isin the exercise of 
that criminal jurisdiction so conferred ona 
Civil Court for a particular purpose by the 
Cr. P. O., that the Court is acting when it 
consents or refuses to proceed. Any error, 
therefore, though that be even of a Civil 
Court in the exercise of that special juris- 
so conferred must be corrected if 
at all by the machinery provided by the 
Statute which confers the jurisdiction, that 
is to say, by the Cr. P. O. We are of the 
opinion, therefore, that we have no revisional 
power in this matter under s. 115, C. P. C. 

We observe that, as a matter of fact, the 
appellant is not wholly shut out from re- 
medies and he has still power to move this 
Court under s 476A. But for that pur- 
pose we must have some materials before 
the Court on which it should act which 
materials arenot contained in the present 
application. ' 

Pa present appeal is, therefore, dismiss- 
ed. 


P, B, A. Appeal dismissed. 


-pave no material for saying -whether or no, - 
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LAHORE HIGH COURT. 
CRIMINAL MiSOBLLANBOUS PETITION 
No. 33 oF 1926. 

May 4, 1926. 

Present:—-Mr, Justice Jai Lal. 
TRILOK SINGH AND ANOTHER 
—PsTITIONERS 
versus 
EMPEROR-—RESFONDENTS. 

Criminal Procedure Code (Act V of 1898), 8. 526— 
Cross-cases—T'rral by one Magistrate, desirability of— 
Transfer—Prosecution wiiness common friend of 
Magistrate and complainant —Transfer, 

One of the prosecution witnesses being a common 
friend of the Magistrate and the complainant is a good 
reason for transfer of the case. 

Jt is desirable that cross-cases should be tried by 
one and the same Magistrate and where one of the 
Magistrates is not competent to try both the cases, the 
case before him should be transferred to the other 
who is competent to try both. 

Petition, under s. 526, Or. P. O., for trans- 
fer of the two cases (|) the Crown through 
Man Singh v. Trilok Singh and (2) Trilok 
Singh v. Man Singh and others from the 
Court, Tahsildar, (Magistrate, Second Class), 
Samrala, District Ludhiana to any First 
Olass Magistrate at Ludhiana. 

Dr. Nand Lal, for the Petitioners. 


ORDER.—A chalan under s, 325, Indian 
Penal Code, was presented against Tirlok 
Singh, the petitioner, in the Court of the 
Magistrate Second Class, Samrala. The peti- 
tioner filed a complaint under ss. 392/148 
of the Indian Penal Code, and s. 107 of the 
Or. P. O., against Man Singh the complain- 
ant in the first case and others. This 
complaint was sent by the District Magis- 
trate of Ludhiana to Sardar Dhian Singh, 
Magistrate First Olass, Ludhiana, The latter 
after examining the complainant on the 
14th November 1925 decided to enquire 
into the case under s, 202 of the Cr. P. O., 
and fixed the 5th December 1925 for the 
evidence of the complainant. In the mean- 
timethe Magistrate Second Olass of Samrala 
commenced the trial of the case under 
B. 325. 

The petitioner applied to the District 
Magistrate on the 16th November 1925 for 
the transfer of the case from the Court of the 
Magistrate Second Class, Samrala, on two 
grounds, (1) that bis complaint under ess. 
392/148, Indian Penal Code, and s. 107, Or. 
P,O., was pending before the Magistrate 
First Class, and it was desirable that both 
the cases should be tried by the same Magis- 
frate. A complaint under s. 392 not 
being ccgnizable by the Magistrate Second 
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Class, a prayer was made that the complaint 
under s. 325 be transferred to the Court of 
Sardar Dhian Singh. Allegations were: 
also made that the petitioner uid not expect 
justicein the Oourt of the Magistrate Second 
Class, Samrala, The District Magistrate 
asked Sardar Dhian Singh to report whe- 
ther the case pending before him had any 
connection with the other case, He also 
asked for a report as to the section under 
which the complaint before him had been 
made. On this Sardar Dhian Singh re- 
ported on the Ist December that the com- 
plaint was made under as. 392/148 and 107, 
Or. P. C., but the facts alleged disclosed an 
offence under s. 323, Indian Penal Code. 

The District Magistrate thereupon order- 
ed on the 4th December that both the cases 
be heard by the Second Class Magistrate, 
Samrala. A further application by the 
petitioner for tranafer of the cases from that 
Court was dismissed by the District Magis- 
trate. The present petition is for transfer 
of the cases from the Court of the Magistrate 
Second Olass, Samrala. Allegations have 
been made that the Magistrate has expressed 
an opinion against the petitioner and has 
told him that he would convict him, and that 
the Magistrate has already convicted the 
petitioner'in another case and is, therefore, 
prejudiced against him. 

I am prepared to accept the explanation 
of the Magistrate as regards these allega- 
tions. [t appears, however, that one Karta 
is’ a witness for the prosecution and the 
petitioner has made an allegation that the 
Magistrate is very friendly with Karta, It 
is alleged that both play chess together. 
This Kata is alleged to bea great friend 
of the complainant’ also. The Magistrate 
has given a prevaricatory explanation re- 
garding the allegations about Karta. I 
must, therefore, accept the allegations of 
the petitioner as true so far as the connec- 
tion of Karta with the complainant and the 
Magistrate are concerned. Moreover, I 
consider ‘that there was no justification for 
transferring the s. 3)? case from the Court 
of Sardar Dhian Singh to that of the Magis- 
trate Secénd Class, Samrala, because the 
statement of the complainant disclosed an 
offence unde? s. 892, Indian Penal Code, 
and Sardar Dhian Singh had not before him 
the complainant’s evidence to enable him 
to decide whether the case under s. 392 had 
or had not been made out. At that stage 
there was no reason to hold that the case 
was merely one under s, 323, Indian Penal 
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Cede. The Magistrate of Samrala was not, 
herefore, competent to hear ths complaint 
of the péitioner. Both the cases are close- 
ly connected with each other and it is de- 
sirable that both should be heard by the 
same Magistrate, For this reason and forthe 
reason already mentioned, I order that both 
the cases be transferred from the Gourt of 
the Magistrate Second Class, Samrala, to the 
District Magistrate of Ludhiana, with the 
direction to try them himself or to send 
them for trial to some other competent 
Magistrate. 


R, L. Cases transferred. 





ALLAHABAD HIGH COURT. 
CRIMINAL RBFERBNCE No. 129 or 1926. 
March 18, 1926. 

Present: —Mr. Justice Daniels. 
MUHAMMAD ALI KHAN AND orHERs— 
APPLICANTS 
Versus 


EMPEROR—Opposite PARTY. 

Public Gambling Act III of 1867), ss. 8, 4, é— 
Criminal Procedure Code (Act V of 1898), s 556-- 
Search warrant issued by Magistrate—Jurisdiction of 
Magistrate to try case. 

The mere fact thit a Magistrate has issued a search 
warrant under s. 5 of the Public Gambling Act does 
not disqualify him from trying the case within the 
meaning of s. 556 of the Cr. P. O. [p. 319, col 2 | 

Criminal reference made by the Sessions 
Judge, Shahjahanpur, dated the 13th 
February 1926. 


REFERRING ORDER.—tThis is an 
application for revision of an order con- 
victing the applicants under ss, 3 and 4 of 
the Public Gambling Act (Act 1IT of 1867). 
The main ground on which the application 
is pressed is that the Magistrate who issued 
the search warrant should not have tried 
the case. The Trying Magistrate issued the 
search warrant under s.5 not only on in- 
formation but as the proceedings show also 
afteran enquiry. Thereis a direct authori- 
ty reported as Chin Pin v. Emperor (1). The 
decision is no doubt under the Burma 
Gambling Act but the reasoning would 


« 


apply equally to the facts of the present | 


case. I quote the relevant portion of the 
judgment, ‘The main ground is, that the 
Magistrate issued the wareant under a. 6 
of the Gambling Act after expressing his 
belief on the information received that the 
house in question was a common gambling 
house, and that he is, therefore, disqualified 
from trying thecase. The belief expressed 

(1) 61 Ind. Oas. 835; 13 Bur. L, J, 154; 22 Cr. L, J. 
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wag that the information was credible to 
the extent that a warrant may issue on the 
strength of it. That information alone 15 
not sufficient to warrant @ conviction, but 
it does help to raise the presumption under 
s 7, when the provisions of s.6 of the Act 
have been complied with. What the 
Trying Magistrate has to do when the 
Police send up the case for trial, is to see 
whether the provisions of s. 6 have been 
complied with. One of the points he has 
to satisfy himself of under that section is 
as to the sufficiency to the information. 
The Legislature has not laid down that the 
Magistrate who issued the warrant may 
try the case. The issue of a warrant 
is extra-judicial. The Trying Magistrate 
takes cognizance of the case upon a Police 
report. As he hasto consider the question 
of the sufficiency of the information, he 
should be a different person from the one 
who issued the warrant. To allow the 
Magistrate issuing the warrant to try the 
case, is hardly fair to the accused who asks 
him to see whether the information was 
sufficient or not. The Magistrate has 
already formed his opinion on the point. 
Thereis another way of looking at thematter, 
The Magistrate who issued the warrant 
was the one who set the law into motion, 
and was, therefore, somewhat in the nature 
of a prosecutor. It must here be borne in 
mind that the Magistrate was doing what 
a Police Officer einpowered under s. 6 is 
able todo. In either view of the matter, 
the spirit of s. 546 of the Cr. P. O. is violated 
and its intention virtually defeated.” 

For the xbove reason I report the case to 
the Hon’able High Court with a recommend- 
ation that a re-trial be ordered by some 
other competent Magistrate. The Magistrate 
who passed the order of conviction is no 
longer in this district snd so his ex- 
planation cannot be submitted along with 
the record. 

The Assistant Government Advocate, for 
the Orown. 

JUDGMENT.,—With all respect to the 
learned Judges of the Rangoon High Court 
who are said to have decided otherwise I 
cannot agree that the mere fact that the 
Magistrate had issued a search warrant 
prior-.to the institution of the case dis- 
qualifies him from trying the case within 
the meaning of s, 556 of the Cr P. C., Nor 
is the mere fact that the accused may 
possibly object that the warrant was issued 
on insufficient materials sufficient to amount 
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to a disqualification. An analogy may be 
drawn from proceedings under s. 110 of the 
Cr. P. O. In such proceedings the Magis- 
trate must before hecommences the judi- 
cial inquiry write an order setting forth the 
substance of the information received and 
calling on the accused to show cause why 
they should not be required to give security. 
Objection may be, and not infrequently is, 
afterwards raised that this preliminary 
order was not passed in accordance with 
law. The possibility of such objections 
being raised has never been held to neces- 
sitate the transfer of the proceedings to 
another Magistrate. 


Z. K. Order accordingly. 


ERREA i EARE adana 


PATNA HIGH COURT, 
CRIMINAL Revision No. 20 or 1926. 
February 17, 1926. 

Present :—Mr. Justice Adami. 
SABDA SANTAL AND orsagRs—SBOOND 
PARTY-——PRTITIONERS 
Versus 
KUSHAL SANTAL—First Party— 
OPPOSITE Party. 

Criminal Procedure Code Act V of 1808, 8, 145— 
Dispute corcerning immoveable property— Question of 
title, whether can be enquired wnto—Procedure. 


In proceedings under s. 145 of the Or P.O. it is 
not the duty of the Magistrate to declare who 1s 
entitled to possession, the declaration must be as to 
who is actually in possession and entitled to remain 
in possession till a decision 18 given by a competent 


Oourt. 
A proceeding under s. 145 of the Cr. P. O should 


be decided on the question of possession and not on 
the question of title, anda party in actual possession 
of the land ın dispute is entitled to have its posses- 
gion maintained even althoughit may be liable to 
vacate such possession as the result of a civil suit 


Application against an order of the 
Deputy Magistrate, First Olass, Dhalbhum, 
Jamshedpur, dated the 17th November 
1925. 

Mr. S. M. Gupta, for the Petitioners. 

Mr. S. C. Mazumdar, for the Opposite 


Party. o. D 
JUDGMENT. —This is an application 
directed against an order passed in pro- 
ceedings under s. 145 of the Or. P. O. de- 
claring the first party to those proceedings 
to be "entitled to possession.” 
The first party's case was that the dis- 
puted land used to belong to Lakban 
antal, who left the land, which was then 
cultivated on behalf of Lakhan’s widow 
Musammat Salgi, for six years. The year 
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before the proceedings were taken, one 
Bikram cultivated the land on behalf of 
algi, and then on the 30th June 1925 
Salgi sold the land to Kushal, the son of 
Bikram, by a registered document, Bikram 
and hisson are the first party. 

The case of the second party is that 
Lakhan abandoned his holding thirteen 
vears ago and left for Bengal where he died. 
The second party then entered upon the 
land and cultivated it and reclaimed it and 
have been in possession ever since. 

The learned Magistrate who heard the 
case has, in my opinion, proceeded on 
altogether wrong lines. He has come to 
a finding that the second party were in 
possession of the land at the time of the 
proceedings and had been in possessiqn 
all along; but he holds that as the second 
party were cultivating on behalf of Musam- 
mat Salgi, and as they did not leave the 
land when Musammat Salgi told them to, 
but remained on, they were trespassers and 
the Magistrate is of opinion that trespas- 
sers cannot be maintained in possession in 
proceedings under s. 145. The fact is 
that he has decided the case altogether on 
the question of title and he is mistaken in 
thinking that because he thinks that the 
second party were servants or agents of 
Musammat Salgi, therefore, their claim 
could not be maintained in s.145 proceed- 
ings against the vendeesof Musammat Salgi. 
He says that he has gone into the question 
of title in order to decide effectively the 
question of possession and then he finds 
that the possession is with the second 
party. It was not open to the learned 
Magistrate to decide the question whether 
the second party had title to remain in 
possession but he came to the opinion 
that the second party had been in posses- 
sion hitherto on behalf of Musammat Salgi. 
Whatever their position might .be with 
regard to Musammat Salgi, that position 
would not enure with regard to the first 
party who purchased from Salgi. His order 
is to the effect that the first party is entitl- 
ed to possession. It is not the duty of the 
Court in proceedings under s. 145 to declare 
who is entitled to possession, the declara- 
tion must be ag to who is actually in posses- 
sion and entitled to remain in possession 
till a decision is given by a competent 
Court. 

The order must be set aside and the 
application is granted. 


Zz. K, : Order set aside, 
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PATNA HIGH COURT. 
FIRST Civit Apegat No, 190 oF 1924. 
Orvit*Reviston No. 358 or 1924, 
January 29, 1926. 

Present: —Sir Dawson Meller, Kr., 
Chief Justice, and Mr. Justice Sir B. K. 
Mullick, Kr, 

BHOLA NAH RAY —PLAINTIFE— 
APPELLANT 

| versus 
BATA KRISHTA RAY AND otaers— 
DsFenpanrs-DWIJENDRA NATH 
BARAT—Pro forma DEFENDANT-— 


RESPONDENTS, 
Civil Procedure Code (Act V of 1908), Sch. IT, para. 
10 —Arburation—Form of award ~Notice of filing 


awar llo Pleader, sufficiency of—lormalities of notice 
—Warver. 


No special form of award is prescribed by the O. 
P. O. [p 324, 201. 1] 


A notice of filing an award served on the Pleader 


ofa party 18 as good as a nolice served on the party 
itself [p 324, col 1.] 


lf a party or his Pleader, where noticas is served on 
him, dispensss with the compliance of the correct 
form litias prescribed, he cannot afterwards ‘object 
that although he in fict had notice the service was 
not directly in accordance with the formalities pre- 
scribd. |tbid | 

First appeal from a decision of the Sub- 
ordinate Judge, Dhanbad, dated the 14th 
May 1924, 

Messrs. K. Hasnain, A.B. Mukherji and 
5. N. Bose, for the Appellant. 

Massrs. S, Sultan Ahmad and S. C. 
Mazumdar, for the Respondents. 

JUDGMENT. 

Miller, C. J.—The appellant, a minor, 
instituted turough his mother as next friend 
a suit for partition of the estate of his 
late father Prasanna Cumar Roy, implead- 
ing as defendants his half brother, his 
nephew (the son of a deceased half brother) 
and his brother's wife. There was also a 
4th defendant who disclaimed any interest 
in the estate and with whom we are not con- 
cerned, P. O. Roy died in 1903 leaving 
a considerable estate including both move- 
able and immovable property and his 
family remained in joint possession until 
the present suit was brought in 1922. The 
plaintif is admittedly entitled to a third 
share in the estate the remainder going 
to his brother and nephew whe do not ask 
for separation of their shares inter se. 

Schedule cha of the plaint contains a 
list of the moveable properties which the 
plaintiff alleges form part of the joint 
estate and of which he claims his share. 
The schedule includes, in addition to 
furniture and other household effects, a 


2l 


BHOLA NATH BAY V. BATA ERISHTA RAY, 321 


sum of Rs. 96,000 said to be advanced on 
loan, Rs. 12,0J0 in cash in tha Calcutta 
house and 30 guineas in the Keshalpur 
house where the family resided, some 
boilers and machinerv valued in the schedule 
at Rs. 20,09) and 2,000 maunds of paddy. 

Tne written st 1tement denies the accuracy 
of the plaintiff's list, and in particular 
denies the existence of the cash items 
Stating that they do not and never did 
belong to the joint estate. It sets out 8 
list of the moveables alleged to be those 
included in the estate. There were many 
matters in conflict between the parties 
but we are concerned only in this appeal 
with the partition of the moveable pro- 

erty. 

On the 24th July 1923 the parties effected 
a compromise of the matters in dispute 
between them and on the same diy a 
preliminary decree was passed by the Sub- 
ordinate Judge embodying the terms of 
the compromise. By para 14 of the com- 
promise, as embodied in the preliminary 
decree, the plaintiff gives up his claim to 
the Rs. 96,000 on account of the money 
lending business‘and the partition of the 
other moveables claimed was referred to 
Babu Basanta Kumar Mitra, the former 
Receiver of the estate of P. O. Roy, who was 
to partition the same withinone month. 

In due course the partition was made by 
Babu Basanta Kumar Mitra and was filed 
in Court. The plaintiff took certain ob- 
jections to it but the learned Subordinate 
Judge considered that, under para. 14 of 
the compromise, Babu Basanta Kumar 
Mitra was appointed sole arbitrator, and 
that his partition-was an award within 
the meaning of the Second Schedule to the 
O. P. C. He held that the plaintiff's ob- 
jections to the award were out of time, 
having been filed more than 10 days after 
notice of the filing of the award had been, 
given to him. He further considered that 
the objections had not been proved and 
ordered a final decree in the suit to be 
entered in accordance with the award 
partitioning the moveables. 

From this decree the plaintiff has ap- 
peuled. The defendants raise a preliminary 
objection that under the provisions of para, 
16 cl. (2) of the Second Schedule of the 
Code no appeal lies from a decree giving 
effect to an award exceptonthe ground 
that the decree is in exceaa of, or not in’ 
accordance with, the award, and the present 
appeal is not based on any auch ground, 
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The pleintiff has also filed an application 
in revision asking us on various grounds 
to set aside the award and appojnt a Com- 
missioner to partition the movee)les. 


The appellant contends that there was 
no reference to arbitration, that no arbitra- 
tion took place and that no award was 
made, It is necessary, therefore, to con- 
sider in detail the circumstances under 
which the partition was made and subse- 
quently filedin the Court of the Subordinate 
Judge. Paragraph 14 of the compromise 
reads as follows :— 

“That the plaintiff has neither any right 
nor any claim in respect to the money 
which was claimed on account of the money 
lending business out of the moveable pro- 
perties described in schedule cha of the 
plaint. For this reason the plaintif abandong 
his claim. With regard to other move- 
able properties claimed it is settled that 
the aforesaid Babu Basanta Kumar Mitra 
the former Receiver of the estate of P. C. 
Roy, will partition the same within one 
month from this date and the parties will 
accept the said partition.” 


The appellant contends that this clause 
amounts to no more than an agreement 
that the partition of the moveables shall 
be carried out by a Commissioner nominat- 
ed by them and is not a submission to 
arbitration. In-my opinion by the clause 
in question the parties. agreed to submit 
the differences between them as to the 
partition of the moveable properties to the 
gole arbitrament of Babu Basanta Kumar 
Mitra, and toaccept his decision as final. 
He was chosen by them and the confidence 
reposed in him was probably due to the 
fact that for some years after the death 
of P. C. Roy, be had been Recciver of the 
estate and presumably had special facili- 
ties for dealing with the matters in dispute. 
The eseential difference between a Com- 
missioner appointed to effect a partition and 
an arbitrator appears to me to be that 
the former is,an officer selected and ap- 
pointed by the Court in whose selection 
the parties have not, as of right, any choice, 
whereas the latter is a person selected by 
the parties in whcse selection the Court 

“hag no choice. In the former case the 
‘ parties have expressed no consent to be 
- bound by the decision of the Commissioner 
who is appointed by the Court under the 
provisions of 8. 7oand O, XXVI, r. 13, of 
the O., P. O., and whose decision the par- 
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ties may challenge before the Court pass- 
ing a final decree. In the labter case they 
have expressed such consent and cannot 
challenge the arbitrator’s decision on ques- 
tions of fact or law except on the limited 
grounds contained in theSecond Schedule 
of the Code. I consider, therefore, that 
there was a submission to arbitration. 

It remains to ccnsider whether the arbitra- 
tor entered upon the arbitration and made 
an award. On the 26th July he gave 
notice in writing to the Pleaders of both 
parties reciting that he had been nominat- 
ed by them in the suit to divide the 
moveable properties belonging to the joint 
estate, and stating that he proposed to 
make the division on the 28th July at 
Keshalpur the joint residence of the par- 
ties Although this notice was received by 
the Pleader forthe appellant no one ap- 
peared on the appellant's behalf on the 
z9th July, nor was any application made 
fora postponement, The arbitrator having 
attended at Keshalpur made a division of 
the properties and signed a list of the 
moveables given to the plaintiff as his share 
on the 80th July. This list was fled in the 
Court on the same day and on the Ist 
August the Judge’s order sheet contains the 
following entry.— 

“A list of come moveables given to minor 
plaintiff Bhola Nath Roy filed in Court 
yesterday by Babu 8. D. Bannerji, Pleader, 
purporting to have been signed by Babu 
Basanta Kumar Mitra. Let it be kept on 
the record and inform the parties and put 
up when final decree will be passed.” 

This order was shewn to the Pleaders 
of both parties who initialled the same, 
No objection was taken to the partition 
until the 27th August when the plaintiff 
moved the Court to be allowed 10 days 
time to file objections and was granted 10 
days as prayed. I doubt whether the 
learned Judge had power to extend the time 
for filing objections assuming that the list 
filed on the 30th July, notice of which 
was given to the appellant’s Pleader on 
the following day, was an awaid, for the 
time allowed by Art. 158 of the Limitation 
Act for setting aside the award had already 
expired. However, that may be, the plaint- 
iff failed to lodge objections even within 
the extended time granted by the order 
of the 27th August, but on the 27th Septem- 
ber he filed two petitions. In the first 
he gave certain reasons for not filing his 
objecticns earlier and prayed that the ob 
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jections might be accepted that day. The 
second is the petition of objection contain- 
ing the reasons why the partition of the 
arbitrator should not be accepted. 

The Subordinate J udge ordered that the 
defendants should be informed and the 
pelea be put up on the date fixed, 

y which I presume 19 meant the date for 
final hearing. After some delay owing to 
the time for the partition of the immove- 
able property having been extended the 
case came before the Court for final hear- 
ing on thel0th May 1924, when the appel- 
lant's objections to the award were heard, 
and on the 14th May judgment in the suit 
was delivered and a tinal decree wag passed 
for partition of the moveable and immovy- 
able properties. With regard to the move- 
able the appellent’s objections to the award 
were disallowed and the moveables were 
divided in accordance with the award. 
Ths objections taken in the petition before 
the Subordinate Judge may be summarised 
as follow 

(1) that the articles given to the appellant 


were insignificant and less than those justly 
due to him, 


_ (2) that all the 
achedule cha of 
divided, 

(3) that the partition was fraudulent and 
sees in collusion with the defendant No. 1, 
and, 

(4) that the partition was made in the 
absence of the appellant and without giving 
him proper and timely notice, 

The appellant called no evidence in sup- 
port of his objections. Thelearned Sub- 
ordinate Judge was of opinion that by 
the terms of the compromise the division 
of the moveables was referred to arbitra- 
tion, He held that there was a reference 
to arbitration by order of the Court, the 
order being contained in the preliminary 
decree which incorporated the terms of 
the compromise and fixed a time for making 
the award as prescribed in para. 3 of the 
Second Schedule. As no objection was 
taken within’ the time prescribed by Art, 
153 of the Schedule to the Indian Limi- 
tation Act he held that the objections were 
time-barred. He further fotind that there 
was no foundation for the charges of 
fraud and collusion and no attempt had 
been made to prove them, and he was not 
satisfied that any other moveables beyond 
those partitioned existed for which the de- 
fendants could 


Properties mentioned in 
the plaint had not been 
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ba held accountable, Hs, 


on) 


refused to set aside the award and passed 
B decree for final partition and separate 
possession of the movebles in accordance 
with the award. He did not in ternis 
consider the question of remitting the 
award nor was he asked to do so by the 
petition of objection which merely prayed 
“that a competent person might be ap- 


pointed by the Court as Commissioner to 


effect partition of the moveable properties 
mentioned in schedule cha of the plaint 
according to the terms of the compromise 
decree after setting aside the partition 
made by the said Babu Basanta Kumar 
Mitra and rejecting the report submitted by 
him.” 

It was argued before us that there was 
nothing in dispute between the parties 
which could be referred to arbitration 
and, therefore, that no arbitration took 
place. Reliance was placed onthe case of 
In re Carus Wilson (1). In that case the 
parties to a contract for gale agreed the 
one to buy and the other to seil at a price 
to be determined by valuer and the ques- 
tion was whether the valuation so arrived 
at was an award made on reference to 
arbitration. The Court held that thers Was 
nothing in dispute between the parties 
and, therefore, nothing which could be 
referred. Both parties were agreed, the 
one to sell and the other to buy at a 
price to be fixed bya valuer whatever it 
might be. It was not a case where the 
parties were claiming the right either to 
buy irom or tosell to the other and differ- 
ing as to the amountof the consideration. 
The transaction was a purely voluntary 
one and there was no dispute as to their 
rights which could be referred to arbitra. 
tion. There is no analogy between that 
and the present case where the plaintiff 
claims a legal right to partition and the 
parties are in dispute both as to the arti- 
cles to be divided and the allotment he. 
tween them. I hold, therefore, that there 
were matters in dispute which could be and 
were referred to arbitration. 

It was next contended that there was no 
order of reference by the Court within the 
meaning of para. 3 (1) of the Second Sche- 
dule. The paragraph provides that the 
Court shall by order refer to the arbitrator 
the matters in difference which he ise re- 
quired to determine and shall tix such time 
as it thinks reasonable for the making of 


(1) (1887) 18 Q. B. D, 7,56 L.J Q $30, 55 L T, 
R64; 35 W. R, 43, 
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the award and shall specify such time in 
the order. The preliminary decree embody- 
ing all the terms of the eompromise was, 
in m’ opinion, a compliance with the 
provisions of para. 3 (1) and was accepted 
at the time by the parties without ques- 
tion. It directed the arbitrator to parti- 
tion the moveable properties claimed within 
a month. It was an order of the -ourt 
and any further order would have been 
redundant. I may add that the appoint- 
ment of the arbitrator is by para. 2 of the 
schedule to bs madein such manner as 
may be agreed upon between the parties 
andthe evidence shows that he was ap- 
pointed by them. 

Next it was argued that no award was 
in fact made and that the list of proper- 
ties signed by the arbitrator as the share 
given to the plaintiff was not an award. 
No special form of award is prescribed in 
the Schedule. The arbitrator's duty was to 
determine which of the articles should be 
allotted to the plaintiff as his third share 
of the whole The list which constitutes 
the award is headed “List of moveables 
Riven to Bhola Nath Ray plaintif in Suit 

o. 465 of 1922 of the Subordinate Judge's 
Court in Dhanbad.” The articles given are 
set out in detailand the document is signed 
by the arbitratorand dated. No objection 
was taken to the form of it at any stage 
until the hearing of the appeal, nor was 
the arbitrator called, as he might have 
been, at the hearing to prove that it did not 
in fact constitute his award. In my opin- 
A the plaintiff's contention on this point 

ils. 

It was further contended that no notice 
of the filing of the award wis given to 
tha parties under para. 10 of the Sshedule. 
Toe factis that the Pleaders of both par- 
ties were shown the order of the lst Angust 
1923 recording the filingof,the award and 
initialled the ordersheet as an 4acknowledg- 
ment that they had notice of the filing. 
Reference is made to O. XLVIIE r. 2 
and O V,rr.9 10 ofthe C P. O, relating 
to the service of summons and requiring 
that all notices shall be served in the 
manner provid d for the serviceof summons, 
but O. III, r. 5 provides that any process 
may be served on the Pleader of any 
party, whether the same is for the personal 
appearance of the party or not, and shall 
be presumed to be duly communicated and 
made known tothe party whom the Pleader 


ropresents, and unless the Court otherwise - that some old boilers and machinery, 
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directs shall be as effective for all pur- 
poses as if the same had been given to 
or served on the party in person. The 
materiality of the service consists 1n the 
fact that the party is properly made aware 
of the matter contained in the notice but 
if the party or his Pleader, where notice 
is served on him, dispenses with the com- 
pliance of the correct formalities prescribed 
he cannot afterwards object that although 
he in fact had notice the service was nct 
directly in accordance with the formalities 
prescribed. The initialling of the order 
sheet by the Pleader when produced before 
him is, in my opinion, a waiver of his 
right to any more formal notice; and he 
did in fact appear on the 27th August 
and ask for time to put forward ‘his ob- 
jections and did not on that occasion 
allege that he had no notice of the filing 
of the award. Again he petitioned the 
Court on the 27th September, the lu days 
having expired, to be allowed to file obj+c- 
tions that day and the fact that he had 
no notice of the filing ofthe award finds 
no place amongst his objection toit. In 
my opinion the award cannot be set aside 
on this ground nor is any appeal on such 
ground permissible. é 

It was also urged that the arbitrator 
effected the partition in the absence of 
the plaintiff without giving him proper 
and timely notice. The learned Subordi- 
nate Julgs says in his judgment that the 
division was made in the presence of the 
plaintiff, but we are informed by the learn- 
ead Advocate who appears for him that 
this is an error. Even s9 notice was duly 
given to the Pleader three days before the 
partition was made, the time allowed for 
making the award being one month, and 
no evidence has been adduced to show that 
this was not timely notice or that any in- 
convenience was suffered thereby. In my 
opinion the notice was sufficient. 

It was algo objected that the award was bad 
because it did not partition all the move- 
able properties mentioned in schedule cha 
of the plaint..In particular the cash and 
the 2,009 maunds of paddy and the boilers, 
pumps and pipes (the last item being valued 
in the plaint at Rs. eee were referred 
toas having been omitled. The defendants, 
on the other hand, deny the existence of 
the cash and say that there were 400 
maunds of paddy only. With regard to 


the boilers, pumps and pipes they admit 
long 
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disused, exist, but say they have no value 
except as*scrap iron and if sold would 
not pay the cost of removal. They are 
quite willing that the plaintiff should take 
them away but this offer was not accepted. 
Other articles claimed in the plaintiff's 
achedule such as silver utensils valued in 
the plaint at Rs 1,500 belong to the 
family idol and are not suhject to parti- 
tion, bnt if there is any substance in the 
plaintiff's contention and if any of the arti- 
cles claimed as not partitioned exist, it 
was for him to make out his case before 
the learned Subordinate Judge but he called 
no evidence in support of it. It was for 
the arbitrator to determine which and how 
much of the articles in question would fall 
to the plaintiff's share and this he has 
done. It may well be that many of the 
articles claimed in schednle cha do not 
exist and even if they did it was for the 
arbitrator to make the partition which he 
has done. The learned Judge has not 
seen fit to remitthe award; in fact he does 
not appear to have been asked to do so 
and he has refused to set it aside upon 
any of the grounds upon which he might 
set it aside under para. 16 of the Schedule. 
Ia thess circumstances under para, 16 no 
appeal lies against the decree unless it 
is either in excess of or notin accordance 
with the award and the appeal must fail. 

With regard to the application in revision 
I doubt very much whether we shonid 
entertain such an application af all, [See 
Ghulam Khan v. Mahammad Hassan (2)], 
To do so in the present case would be in 
effect to extend the grounds of appeal be- 
yond those prescribed in the schedule. In 
the prayer in the application for revision 
we are not in fact asked to remit the award 
but merely to set it aside and in any 
ease we conld not remit it unless the Court 
had refused to exercise a jurisdiction vested 
in it or had acted without jurisdiction or 
had acted illegally or with material irre- 
gularity in the exercise of its jurisdiction 
and no such case has beeg made out In 
my opinion the appeal should be dismissed 
with costs to the reanondents who have ap- 
peared The application in revision is also 
dismissed. 

Mullick, J.—I agree. 


RL. Apneal dismissed. 

(2) 291 A. 51; 29 C. 167;6 C. W.N 296;12 M. L, 
J.77:; 4 Bom. L. R. 161, 8 Sar P. O, J. 154:25 P. R 
1902 (P, 0O). 
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MADRAS HIGH COURT, 

Saconp Orvin APPEAL No, 453 op 1922, 
March 13, 1925. 
Present: —Mr Justice Odgerr, 
GURUSWAMI PILLAI—PLAINTIFF No. 2 
~—APPELLANT 
yergus 

VEERABHADRA THAVALKARAN 


AND aNOTHRBR—DEFENDANTS— RESPONDFNTS, 

Ciril Procedure Code (Act V of 1908), O XLI,r. 28 
—Disposal of suit an merits—Reversal of decision and 
remand for decision on newly fiamed issues— Order 
of remant, whether on preliminary point— Apt eal- 
abt'ity—Practice—Judge disposing of case after re- 
mand, whether bound by observations of predecessor 
in order of remand—Grant—Service inam--Const?uc- 
tion—Inam burdened with service, whether resum- 
able. 


Though a decision or finding by a Judge in remand- 
ing an appeal tothe Trial Court is not liable to be 
reviewed bya succeeding Judge disposing of the 
case after remand, the latter is not concluded bra 
mere observation inthe remand order ofhis pre 
decessor. [p 327, col. 2 | | p 

Secretary of State for India v Rajah of Venkata- 
girs, 35 Ind Cas. 266, 31 M L. d. 97; (1918) 2M. W.N, 
93,4 L. W. 133 20 M, I.T 284, Latehumammal v 
Gingammal, 7 Ind Cas 8 8; 34M 72; RM, L. T. 233; 
(1910) M WAN 692, George Henry Hook v. Adminis- 
trator-General of Bengal, 60 Ind, Oas, 631; 48 C 499; 
1VA.L J 338: 40 M. L. J. 493; 29 M. L. T 336, (1921) 
M W N 313: 330. L J. 405; 30 PU R. (P. C.) 
17: 23 Bom. L R. 648: 25 O W. N 915;14 L. W. 221; 
431 A 187:P O), referred to — , ! 

Where a judgment by the Trial Court disposing of 
the cise onthe merits is reversed in appeal and is 
remanded to the lower Oonrt on certain additional 
issues being framed, the remand is not ona prelimi- 
nary point under rbd r. 23, C, P. C, and the order 

s not appealable. libi 
i a So Joishiv Hazi Kassim, 16 M. 207; 5 
Ind. Dec. (x 81852, Athapna Chetty v, Ramanathan 
Chetty, 53 Ind Cas 417, 10 L. W. 359, 37 M. I. d. 
533 and Ponangi Venkatasubbarayudu v. Zemindar of 
Nuzrid, 60 Ind. Cas. 609, 12 T: W. 667, referred to. 
ln the case ofa grant burdened with service, the 
grant isnot resumable merely because the necessity 
for sarvica has ceased, thongh it will be liable to 
forfeiture in case of wilful failure in the performance 
of service. |p 328, col. 2 ] 

In consideration of certain melam service, the 
trustees ofa temple granted thetemple drummer 
certain wet and dry lands and a thatched conatruction 
and o vacant site and the drummer was to eside from 
son to grandson in suecessinn in the house with the 
thatched construction mentioned above and had to 
construct a house forthe rasidənce of the dancing 
girl on the vacant site adjoining the said construc- 
tionand astor the wages of service and prasadams 
due every year to him, he was to enjoy from gon to 
grandson the income derivable from the land In erse 
of default in tho performance of service, either by 
the said drummer or after him by his descendanta of 
the wet and dry lands, etc, and the residential sites 
granted, barring the manarkatiu and kattuthoy pu, 
the drummer or his descendants was to give up tHe 
rast of the lands. In a suit to eject R descendant of 
the drummer from the manatkattu and kattukoppu on 


ground of default in doing service : 


$26 

Held, on a`construetion of the grant, that if default 
wag made in the performance of service, the drummer 
or his descendants could no longer have any right to 
the income of the lands, but were still entitled to 
keep the site and superstructure, and were not liable 
to ba ejected therefrom. |p. 328, col 2 | 

Vaduapu Appandora v Vyricheria Veerabhadra- 
raju, 12 Ind. Cas. 487, (1911) 2 M. W. N 406; 10 BL L. 
, 391, referred to. 


Second appeal from a decree of the Oourt 
af the Subordinate Judge, Tanjore, dated 
the 12th January 1922, in A. S. No. 25 of 
1921, preferred against that of the Court 
of the District Munsif, Tiruvadi, dated the 
14th August 1920 in O. 5. No, 34 of 1917. 


Messrs. A. Krishnaswami Iyer and S. 
Subrahmanya Iyer, for the Appellant. 
The Advocate-General, for the Respond- 


ents. 

JUDGMENT.—This case has had a 
long history. The plaintiffs are the trustees 
of the Brahmapureeswaraswami Koil in 
the village of Pasupatikovil, and they sue 
the defendants, who were the temple 
drummer and his brother, for the delivery 
of a certain house and mesne profits. In 
consequence of the course that this case 
has taken, it becomes important to examine 
the pleadings with some care. The plaint- 
alleges that in 1830 the trustees permit- 
ted the Ist defendant and his two deceased 
elder brothers to reside in a house which 
was built by the former trustees of the 
temple on a certain site belonging to the 
temple for occupation by the pipers who 
did melam service in the temple. In return 
for this permission the defendant and his 
brothers undertook to do melam service in 
the temple living in the house rent free so 
long as they did that service, under an 
obligation to deliver up possession of the 
house in case they failed to perform the 
melam service or the trustees dispensed 
with their services. As the lst defendant 
had discontinued his melam service from 
Chitrat, 1916, he was bound to deliver pos- 
session of the house. A notice was sent by 
the plaintiffs to the Ist defendant on 
14th November 1916 demanding possession. 
The defendant replied on 13th December 
1y16 contending that the house did not 
belong to the temple. The plaint con- 
tinu2s thatin case the oral agreement set 
up, i. e, the agreement of 1880 is held to 
ba invalid, the present trustees are entitled 
to possession as the Ist defendant has 
teso simply living in the house as a 
licensee of the prior trustess. The cause of 
action is said to have arisen in Chitrai 
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1916, when the first defendant ceased to 
do his service. In the written &%tatement 
the defendants admit that the ground site 
belongs to the temple, and they set up that, 
as consideration for the melam service, 
the trustees granted to the brother of the 
lst defendant the sites in question and 
nanja and punja ete , pertaining to a quarter 
pangu (share) in the village as manyam., 
They refer to a registered agreement dated 
the 2lst of July 1880. They further 
say that during the time of the first plaintiff 
as trustee, the trustees leased out the lands 
and paid the defendants 64 kalams of paddy 
every year and when the defendants de- 
manded payment of 108 kalams of paddy 
due to them, they brought thig suit. They 
further plead that the grant cannot be 
resumed as the defendants’ right has been 
established. 

Of the issues framed only two need be 
referred to here, viz:— 

1. Wether the plaint house sites were 
granted to the defendants’ ancestors on the 
terms and conditions set forth in the plaint, 
1.6, the oral agreement? 

2, Were the sites given to the defend- 
ants’ ancestors absolutely as contended for 
by the defendants? 

The District Musif found in favour of 
the plaintiffs. He examined the agreement 
of the 21st July 1880, which is Ex. I in the 
case, and found that it did not grant sn 
irresumable tnam to the defendants. He 
also found that the defendants had not been 
rendering their services. On appeal to the 
Subordinate Judge he observed that the 
plaintiffs gave up their rights to recover 
possession of the suit house and mesne 
profits and they only sought to recover pos- 
session of the sites, This is also apparent 
from the judgment of the District Munsif. 
The Subordinate Judge found that the oral 
agreement set up in the plaint was false. 
He then goes on to consider the terms of 
Ex. I and at the end of paragraph 8 of his 
judgment says: “I find that plaintiffs are 
entitled to regover possession of the suit 
sites in case the defendants make default 
in rendering,the services of Periemelam and 
Chinnamelam to the temple without any 
default onthe part of the plaintiffs to act 
according to the terms embodied in Ex. I”. 
The Subordinate Judge remanded the suit 
to the District Munsif to consider the three 
points set out in his judgment and framed 
three additional issues. The District Munsif 
at the re-hearing decided on the three 
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quartsr pangu never went into the posses- 
sion of the defendants and that the plaintifs 
were given possession with the defendants’ 
consent. He also found that the plaintiffs 
paid the emoluments due to the defendants 
upto the time when the defendants failed 
to render services of Periamelam and 
Ohinnamelam to the temple. It appears by 
the way, that this latter service was never 
performed and no complaint or question 
seenis to arise with regard to it. The Dis- 
trict Munsif also found that the defendants 
had wilfully ceased to render the services 
even after they had been paid. He 
remarks at the end of his judgment “It was 
sought to be contended that the house site 
was given as consideration for the defend- 
ants renoving from Manojiapppa Chavadi 
and that the lands were consideration for 
the services. This is anew case for the 
first time set up at the trial”. The Subordi- 
nate Judge to whom an appeal was 
taken remarks that the previous Subordi- 
nate Judge considered the effect of Ex. I 
and that the suit has been developed into 
one based on the agreement, Ex. I, but 
there are no allegations in the plaint as to 
how the plaintiffs were entitled under the 
provisions of that document to recover 
possession of the suit sites. He finds that 
the sites are not liable to be given up and 
that he is not bound by the observations 
of the First Subordinate Judge with regard 
to the effect of that document. He also 
finds that as the plaintiffs did not carry out 
their part of the contract, viz., to put the 
defendants in possession of the lands, they 
cannot enforce the remaining terms of the 
contract and that so long as the plaintiffs 
have not established that they have paid to 
the defendants the entire income from the 
4th pangu of lands, they are not entitled to 
their services. As to the reasons which 
led to the cessation of the services by the 
defendants, he says he cannot come to a 
conclusion on the evidence before him. 
The points taken in second appeal are 
three. g 


1. The Second Subordinate Judge from 
whose judgment the second appeal is now 
taken, was not entitled to review the deci- 
sion ofthe previous Subordinate Judge as 
to Ex. I. 


2. An appeal ought to have been pre- 
ferred against the remand order. 
3. The inam is resumable. 
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Now as to the first contention certain 
cases have been quoted to show that where, 
for instance, a Will has been construed in 
a suit between the parties, that construc- 
tion even if erroneous, is binding on them 
in subsequent suits relating to the property 
not involved in the original suit. Sec- 
retary of State for India v. Jtajah of 
Venkatagiri (1) compare also Latchuammal 
v. Gengammal (2) and George Henry Hook 
y. Administrator-General of Bengal (3). It 
is not disputed by the learned Vakil for 
the defendants that such is the law. But 
what he says is that although the first Sub- 
ordinate Judge used the words “I find”, that 
does not affact a finding or decision on the 
construction of Er. I, and he points to the 
fact that in the latter part of the 3rd of the 
issues, which he framed for the first time 
on remanding the case, he says: “and if 80, 
whether they (îi. e, the defendants) are not 
liable to surrender possession of the guit 
sites tothe plaintiffs? Itis difficult to see 
how this could be reviewed if he had already 
given a binding finding as to the effect 
of the document. Iam inclined to think 
that this is right and that the Second Sub- 
ordinate Judge was not concluded by the 
observation made in the remand order, 

Next as to the obligation on the defend- 
ants to have appealed from the remand 
order, this is clearly not a remand ona 
preliminary point within the meaning of 
the decision as Ramachandra .Joishi v. 
Hazi Kassim (4) and ifitis not a remand 
on a preliminary point under O. XLI, r. 23, 
there is no appeal Athappa Chetty v. Rama- 
nathan Chetty (5) and Ponangi Venkatasubba- 
rayudu v. Gemindar of Nuzvid (6)]. 

The next point argued for the appellant 
is that the inam is resumahle and condi- 
tional on the performance of serviceand that, 
on the termination of the service, the inam 
can be resumed and no occupation is per- 
missible after such termination. I cannot 
agree that Ex. I is a grant in lieu of wages 
for services. Ithinkit is clear from Ex. 

(1) 35 Ind Cas, 296, 31M LJ 97, (1916) 231. W 


~ 98.4 L W. 133; 20 AL L T. 281. 

(2) Tind Cus §58; 3131 72, 8 M. L. T 233, (1910, 
MW. N. 692. 

(3) 60 Ind. Oas. 631, 48 6.499, 19 A L.J, 366; 40 
MOL J 423,20 M. L T. 336; (1921) M. W N 313, 33 
O L J. 405, 3U. P. L.R. (P.C) 17; 23 Bom. L 
R 618.25 G W. N 915; ML W. 221, 181 AIK 

3 x 
Ni ty eae Sie ad wees 852, 

(5) 53 Ind. Cas 417; 10 L. W. 309; 37 AI, L, dye 


0 60 Ind. Cas. 609; 12 L. W. 667, 
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G which is admissible in evidence, that 
it was intended that the defendants should 
get the whole of the produce of the land 
in question and that a fixed sum for wages 
was never stipulated for. The Second Sub- 
ordinate Judge deduces this largely from 
He II It is contended that from 1892 to 
1916 the defendants handed over the lands 
to the trustees and the latter paid them 
the produce. But Lam inclined to think 
that the fact is that the defendants were 
never in occupation of the lands; so long 
as they received the produce they were 
entitled to—there was no point in having 
divided cultivation. Wereally are thrown 
back in this case on the terms of Ex. I. 
It cannot be said that Ex. I does not enter 
into the case because, although it finds no 
place whatever in the plaint, it is pleaded 
in the written statement, and itis perfectly 
clear that an issue was taken on it. Ex- 
hibit 1 sets out that, in consideration of 
melam service, the trustees have granted 
to the lst defendants ancestor 10 mahs 
and 35 kulies of wet and dry lands due for 
the one-fourth share and the thatched con- 
struction and the vacant site and the other 
lands belonging thereto, The aforesaid 
ancestor is to reside from son to grandson 
on succession in the house with thatched 
construction mentioned thereunder and he 
has to construct a house for the residence 
of the dancing girl on the vacant site ad- 
joining the said construction. For the 
wages of service and prasadams due every 
year to the defendant's ancestor he, the 
latter, shall enjoy from son to grandson the 
income derivable from the land. This must 
mean the whole income of the land. I may 
here express my obligation to the chief 
interpreter of this Court who at my request 
has translated the entire document. In 
default of service the following clause is to 
have effect:—“If the service (to be render- 
ed) as per the above agreement suffers 
default either by the said Ramasami or, 
after him, by his descendants, of the wet 
gud dry lands, ete., and the residential sites, 
ete., granted by the said Panchayat Pan- 
chanadam Pillai and others barring the 
“Manaikattu and Kattuthoppu” “this may 
mean either “site and supers‘ructure” or, 
“superstructure of the site” but more prob- 
ally “ground and superstructure” inhabit- 
ed by the said Ramaswami and men- 
tioned-herein) the said Ramaswami or his 
descendants shall give up the rest of the 
lands to the said Panchayat Panchsnadam 


Pillai and others.” The question 18 as to 
the meaning of “Manaikattu and, Kattuthop 
pu” ‘The chief interpreter says that the 
more probable meaning is ground and 
superstructure Thesuperstructure referred 
to must be the thatched construction refer- 
red to in the earlier part of the document, 
for the house on the vacant site was not at 
the time of Ex. A constructed. It is said 
that the defendants have, at their own cost, 
either entirely replaced or considerably al- 
tered the existing house. I think, therefore, 
that on the best consideration I can give 
to it the document means that if default is 
made—as default undoubtedly has been 
made—in the service, then the defendants 
should have no longer any right to the in- 
come:of the lands, but shall be allowed to 
keep the site and superstructure. In Va- 
disapu Appandora v. V yricherlu Veerabha- 
draraju (1) it is pointed out tbat, in the 
case of a grant burdened with service the 
grant is not reasonable merely because the 
necessity for service has ceased, though it 
will be liable to forfeiture in case of wilful 
failure ia the performance of service. Here 
there is no finding as to the reason that led 
to the cessation of the service by the delend- 
ants and there is certainly no finding that 
it was wilful. I think, therefore, that hav- 
ing regard to the provisions of Ex. I it 
must be held that the plaintiffs have not 
established a case for the recovery of these 
sites. One can hardly feel any sympathy 
for them, for they went to Court appaiently 
wilfully suppressing the existence of Ex. I. 
The oral arrangement they set up of 1850 
has been found to be false and their case 
of mere permission or license—unlikely on 
the face of it—is directly negatived b 
Ex I. è 
For these reasons I am of the opinion 
that the second appeal should be dismiss- 
ed with costs. 
V. N. V. Appeal dismissed. 


(7) 12 Ind. Oas. 487; (1911) 2 AL. W. N. £06, 10 M. L. 
T. 391. 
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PRIVY COUNCIL. 
ÅPPEAL PROM TAB OUDH JUDIOIAL COMMIS- 
SIONBR’s UOURT. 
March 16, 1926. 
Present:—V iscount Dunedin, Lord 
Blanesburgh, Sir Joha E digə 
and Mr. Ameer Ali. 
BALBHADDAR SINGH AND ANOTSER— 
PLAINTIFFS — APPELLANTS 
‘ VETESUS 
BADRI SAH AND ANOTHER--DEFENDANTS — 
RESPONDENTS 

Malicious prosecution--Defendant, responsibility of, 
for criminal charge—Burden of proof. 

a guit to recover damages for malicions pro- 
secution it is not incumbent upon the plaintiff to 
rove that he was innocent of the charge upon which 

e was tried. It is enough if he establishes that the 
proceedings complamed of terminnted in his favour, 
if from their nature they were capable of so terminat- 
ing [p. 331, col. 1] 

A person who gives information to the authorities 
which directly leads to the prosecution<f another is 
lable in an action for malicious prosecution if the 
proceedings terminate in favour of the accused per- 
son, It must, however, be established that the defend- 
ant was solely responsible for the institution of the 
criminal proceedings and unless the plaintiff estab- 
lishes this fact his suit must fail. |p. 333, cols 1 & 2} 


Appeal from a decree of the Oadh Judi- 
cial Commissioner’s Court (Dalal, J. O and 
Oumming, A J.O). in F.A No 32 of 1922, 
dated the 6th August 1923, and printed as 79 
Ind. Cas. 697, reversing that of the Suborai- 
nate Judge, Kheri, dated the 15th May 1922, 

Messrs. L. De Gruyther, K. C., and B. 
Dube, for the Appellants. 

Messrs. A. M. Dunne, K C., and T. B. D. 
Ramsay, for the Respondents. 


JUDGMENT. 

Viscount Dunedin.—The appellants 
and respondents are lumbardars and the 
principal -inhabitants in the village of 
Mohiuddinpur. The suit arises out of cir- 
cumstances of a remarkable character, 
which took place in connection with a crine 
as to which the complete truth willin all 
likelihood never be discovered. 

One Sheo Bux, a humble inhabitant of 
the village, was last seen alive on the even- 
ing of the 17th September, 1919. As he 
was under Police supervision his absence 
after that date was noticed by the village 
Policeman, but it was suppesed that he had 
gone to some other village. 

Ono the 20th September, a little after 
noon, a party of four persons arrived at the 
Police Offica, which is situated at a place 
called Pasgawan, about two miles from the 
village. These were Badri Sah, a lambar- 
day in the village, and one of the respond 
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ents, Hazari, a cultivator, his son, Raghu- 
nath, aged 18, and Bharat, a cultivator, 
Tne Sub-Inspector of Police wus, at the mo- 
ment, abseat, and a Policemin was in 
charge. Raghunath then procseded to 
make a confession, which waa recoied in 
the Police diary of the day. The confession 
was to this effect:— 

The appellants had, some time ago, 
offered him Rs. 500 if he would do away 
with Sheo Bux. He had returned an am- 
bizuous answer to the proposal, On the 
17th Saptember his father had gone away 
from the village, The appellant Bachchy 
hid then said that this was the opportunity 
desired. Accordingly when night fall came 
the two appellants came to his house and 
daspatched Teja, a barber, 16 years old, to 
fatch Sheo Bux. They all sat down; then 
Bilbhaddar fell upon Sheo Bux, put his 
hand on his mouth, while Bachchn grap- 
pled with him. With the assistance of Teja 
and himself, Raghunath, they carried him 
into the house. He and Teja held his feet. 
RBalbhaddar sat on his chest and held hig 
mouth and Bachchu, witha knife, cut his 
throat andhe died. A hole wasthen dug 
in the floor of the house and the body 
buried. He applied for his Rs, 500, but 
was told by the appellants he would get 
that when they took the body away. On 
the 19th September he asked them to take 
away the body but they said that they had 
had no opportunity of doing so. This day, 
that is, the 20th, his father had returned 
and he told him the whole story. His 
father went to Badri Sah, who told him to 
bring Raghunath to him where he wag 
sitting along with Bharat Singh. To them 
he repeated the story, whereupon they all 
took him tothe Police Offize. After this he 
was consigned to the lock-up, and the 
Policeman in charge sent a message to the 
Sub-Inspector. The Sub-Inspactor hurried 
back to the village and sent for Raghunath 
from the lock up. He repeated to him the 
same confession, and on being taken to hig 
house pointed out where the body wag 
buried and where the shoesand garments 
of the deceased were also buried. 

The body was exhumed; the shoes and 
garments found. It was the body of Sheo 
Bux and his throat was cut. The Sub-In- 
spector thereupon arrested Teja and I®cked 
him and Raghunath up, The next morn- 
ing he sent both Raghunath and Teja to 
Lakhimpur, and there, on the 24th Septem. 
ber, they were brought before the Magis. 
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trate. - The Magistrate, asin duty bound, 
took a statement from each of them, no 
Policeman being present, and he having 
duly informed them that he wasa Magis- 
trate, Raghunath repeated his confession 
with a little more dramatic detail, butin 
all essential respects as before. Teja gavea 
shorter account. He described the murder 
inidentical terms. ‘To each of these confes- 
sions the Magistrate appended this note, — 

« I believe that this confession was volun- 
„arily made. It wai made in my presence 
and hearing. It was read over to the per- 
son making jt, and was admitted by him 
to be correct. It containsa fulland trus 
account of the statement made by him.” 

On the 27th October the Magistrate, hav- 
ing examinedsome other witnesses, among 
whom was Musammat Parbati, the mother 
of the murdered man, who swore that, on 
the 17th, she saw the two appellants along 
with Raghunath and Teja at Raghunath’s 
house, issued warrants for the arrest of the 
two appellants. The appellants were absent 
and the warrant was not executed. 

On the 30th December the Magistrate 
took up the case, and on the evidence com- 
mitted Raghunath and Teja for trial, but 
discharged the appellants who, without the 
execution of the warrant had voluntarily 
appeared, as he considered there was no 
real evidence against them except the con- 
fessions of Raghunath and Teja. Subse- 
quently, some doubt having arisen in the 
mind of the District Judge as to whether 
this dismissal was right, summonses were 
issued to the appellants to appear before 
the District Judge. These were taken up 
by the District Judge, Mr. H G. Smith, 
who was not the Judge who had raised the 
doubts. He again discharged the appel- 
lants, considering that there was not suffi- 
cient evidence to warrant them being put 
on their trial. 

The trial took place, but when Raghu- 
nath and Teja were asked as to their con- 
fessions, they both admitted that they had 
made them, but stated that they were un- 
true. Raghunath said:— 

“ I guid to Badri that the corpse seamed 
to bein the house. Badri Sah then took 
me to his chaupal and there he gave me 
sherbet to drink. He took me to the Police 
station and asked me to get the names of 
Bachchu Singh and Balbhaddar Singh re- 
corded, adding that otherwise I would be 
hanged and that he would defend me. 
When I reached the Police Station I felt as 
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if intoxicated. Ido not know what I got 
recorded in the report." 

Teja said:— ° 

“The day on which the Sub-Inspector 
visited my village, 2. e., on Saturday, Badri 
Sah came to my house at midday and 
said ‘ Raghunath Singh names you. If you 
say what I ask you, I will get you released.’ 
Thereupon I stated before the Deputy 
(Magistrate) what Badri Sah and the Sub- 
Inspector asked me to say. 1 do not know 
who committed the murder.” 

In the end both were discharged, there 
being, in the view ofthe Sessions Judge, 
not sufficient evidence against either of 
them. 

After this the present appellants applied 
to the Magistrate to order the prosecution 
of Raghunath and Badri Sah. The Magis- 
trate gave leave to prosecute under s. 211 
of the Indian Penal Code, which is:— 

“ Whoever, with intent to cause injury 
to any person, institutes, or causes to be 
instituted, any criminal proceeding against 
that person, or falsely charges any person 
with having committed an offence, knowing 
that there is no just or lawful ground for 
such proceeding or charge against that 
person, shall be punished with imprison- 
ment of either description for a term 
which may extend to two years, or with fine, 
or with both; 

“And, if such criminal proceeding be 
instituted on a false charge of an offence 
punishable with death, transportation for 
life, or imprisonment for 7 years or up- 
wards, shall be punishable with imprison- 
ment of either description for a term which 
may extend to 7 years, and shall also be 
liable to fine.” 

The Sessions Judge on appeal came toa 
different conclusion as regards Badri Sah, 
and quashed the leave given. He said in 
the course of his judgment:— 

“F do notthinkit would be possible to 
prove that Badri Bah instigated the making 
of the charge.” 

The appeal was taken to the Commis- 
sioner, but he confirmed the determination 
of the Sessions Judge. 

The appellants then raised the present 
civil suit for mé&licious prosecution. The 
crucial averment was that the respondent 
Badri Sah had tutored Raghunath and Teja 
to say what they did in their original con- 
fegsions. Evidence was led before the 
Subordinate Judge. The facts which have 
already been detailed and as to which there 
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could be no controversy were proved, 

Some other witnesses were examined, as to 

whose testimony there was controversy, 

HS which their Lordships will presently 
eal. 

Teja, being examined, repeated his re- 
cantation of his original testimony, saying 
that Badri Sah tutored him. But Raghu- 
nath reverted to his original account, saying 
that the story of the murder having been 
committed by the appellants with the assist- 
ance of Teja was true, The learned Sub- 
ordinate Judge delivered an exceedingly 
careful judgment, and came to the conclu- 
sion that the plaintiffs, now appellants, had 
made out their case, 

On appeal to the Oourt of the Judicial 
Commissioner of Oudh, the Judicial Oom- 
missioners reversed that judgment. Un- 
fortunately, however, they took ʻa com- 
pletely wrong view of the law ofthe case. 
- their judgment they put the matter 
thus :— 

“In action for malicious prosecution the 
plaintiff has to prove:— 

“ (1) that he was prosecuted by the de- 
fendant. 

‘ (2) that he was innocent of the charge 
upon which he was tried, 

(3) that the prosecution was instituted 
against him without any reasonable and 
probable cause; 

“ (4) that it was due to a malicious inten- 
tion of the defendant, and not with a mere 
intention of carrying the law into effect.” 

Proposition (2), as stated, is quite errone- 
ous, It should be “That the proceedings 
complained of terminated in favour of the 
plaintiff if from their nature they were 
capable of so terminating.” This phraseo- 
logy may be found in the judgment of 
Montague Smith, J., m Basebe v, Matthews 
(1). But the practice was in accordance 
with these words long before that case. 
Under theold forms of pleading a declara- 
tion, if the law were really as the Judges 
in this case defined it, would in all 
cases where there had not been an actual 
acquittal have been bad’ if there were 
not added the statement that the plaint- 
iff was innocent of the crime charged. 
The reports may be searched in vain for 
any declaration so found bad, though there 
were many cases where prosecutions had 
terminated without acquittal. There was 
controversy as to what terminated pro- 


(1) (1867) 2 O. P. 684 at p. 688; 36 L. J. M. O. 93; 16 
L. T, 417;15 W. R. 839, 4 
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ceedings, as, €. g., whether a nolle prosegui 
of the Attorney-General was a termination. 
But at any rate it was quite settled that a 
prosecution comes to an end whena Magis- 
trate declines to commit—Delegal v. High 
(2), Weston v. Beeman (3), Huntley v. Simson 
(4). Accordingly in Bullen and Leake’s Prece- 
dents, 8th Edition, at page 43-1, the regular 
form is given for an action for malicious pro- 
secution when the plaintiff has been arrest- 
ed and brought before a Magistrate. After 
narrating the arrest and the charge, it 
continues: “The said Justice having heard 
the said charge dismissed the same and 
discharged the plaintiff out of custody, 
whereupon the said proceedings terminat- 
ed.” In the present case it was sufficient 
for the appellants to prove, as they have 
done, that the criminal proceedings threa- 
tened on account of the disclosure contain- 
ed in the confessions of Raghunath and 
Teja ended sofaras they were concerned 
when the Sessions Judge finally refused 
to commit them for trial. That opened the 
way for the proof of the next proposition 
that the respondents had instigated the 
proceedings maliciously and without prob- 
able cause, 

The result of the view of the law taken 
by the Judges was that the evidence was 
gone into witha view of saying whether 


_the appellants had proved their innocence, 


and finally the learned Judges held that 
“ the plaintiffs have failed to prove their 
innocence of the crime.” 


It ig true that, having stated that “the two 
main issues in the case are (1) whether the 
plaintiffs have proved themselves to he 
innocent of the’charge of murder, and (2) 
whether Badri Sah instigated Raghunath 
to implicate the plaintiffs falsely,” they 
go on to consider this (2) which, taken by 
itself, is relevant but unfortunately their 
view on the second issue is permeated by 
their view on the first. Indeed, they say 
so themselves:—“The two issues of the 
plaintiffs’ innocence and Badri Sah’s tutor- 
ing run into each other.” Although, there- 
fore, there are various comments on the 
evidence in the judgment which are of 
value, the mistaken view so permeates it 
as to make it impossible for their Lorl- 


(2) (1837) 3 Bing. (x. 8.) 950, 5 Scott 154; 3 Ib dics 
158: 6 L.J C. P. 337; at N. P. 8 Car. & P. 444, 132 E. 
R. 677; 43 R. R. 877. 

3) (1857) 27 L. J. Ex. 57, 114 R. R 1004. . 

A (1857) 27 L. J. Ex. 134; 2H & N. 600;6 W.R, 

108; 157 E, R. 247; 115 R. R. 716. 
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ships to confirm the judgment as it stands. 
They are consequently compelled to con- 
sider the judgment of the learned Sub- 
orlinate Judge just asif the appeal had 
come direct from him to them. Their 
Lordships will now advert to the evidence 
given in addition to that which proved 
the facts which have been already set 
forth, and it will beconvenient to separate 
that as to which there is no controversy 
from that as to which controversy exists. 
It was clearly proved that between the 
appellants Balbhaddar and Bachchu, who 
are uncle and nephew, on the one hand 
and Badri Sah on the other, there was a 
long standing and bitter enmity. They 
were the two principal families in the vil- 
lage and people of influence. The other 
persons who appear in the course of the 
case were all in very humble positions. 
This enmity had shown itself in litigations 
and prosecutions Fines had been im- 
posed and punishments inflicted, and there 
was a state of deadly feud between the 
two families. 

On the night of the 17th a neighbonr 
had heard a noise going on in Raghnnath’'s 
house, and he had seen two men rin out 
of the house and a light extinguished, but 
identification was out of the question. 

So far as to matters which cannot be 
controverted. Next as to the evidence as to 
which there was controversy. Alusammat 
Parbati, the mother of Sheo Bux, said that 
she remembered Teja coming for Sheo 
Bux to go to Raghunath’s honse a little 
after nightfall. She then said that she 
got dinner ready and went to Raghunath's 
house to ask Sheo Bux td come back to 
dinner. She found there Shen Bux, Bal- 
bhaddar Singh, Badri and Teja all sitting 
together. In answerto her request Shen 
Bux said he did not need dinner as he had 
eaten already, and that he would not come 
home; he wonld take his turn as watch- 
man. On the other hand, it is pointed out 
that this witness originally made no state- 
ment to the Police. She was examined 
twics before the Magistrate, and on each 
occasion she said that the reason why Sheo 
Bux did not wish to dine was because he 
had already eaten yams. The post mortem 
disclosed that there was only pulseand rice 
in his stomach and not yams. Before the 
Sessions Judge she was again examined, 
and*she then went back on the statement 
as to yama, and said that he had only eaten 
rios, It was her statement that led the 
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Magistrate to issua a warrant for the appre- 
hension of the appellants. 4 

Badri Sah, the respondent, confirmed the 
he was approached by 
Haziri, the father of Raghunath, and then 
by Raghunath, and that after hearing the 
story he went with them to the Police 
Station. He denied having seen Raghunath 
previously to the joint meeting between 
him and Hizari. Huiziri. it may be noted 
had died bsfore the evidence was led in 
this case. Bat a schoolmaster deposed that 
he had seen Badri Sah and Rvghunoath 
talking together “in the morning” A man 
called Bikri said that a day before the 
confession he went to Badri Sah’s house 
and that, ashe approached from outside, 
he overheard Badri Sah say to Raghunath 
that ifhe would not leave out the names 
of Balbhiddar and Bichchu he would save 
him On theother hand, there seam3 no 
particular reason for Bikari being at the 
house. He had a grudge against Badri 
Sih, and the whole story is contrary to the 
united story of Bidri Sth and Righunath 
of the first commnnication having heen 
mates when Hazari brought Raghunath to 
Badri Sah. 

As already stated, the learned Subordi- 
nats Jnige decreed in favour of the plaint- 
iffs Their Lordships wish to emphasise 
‘their appreciation of the crrefulness and . 
ability of the judgment. They have g'ven 
every weight to the reasoning, although, 
as will be explained hereafter, they are 
not able to reach the same conelnsion, 
The reazoa3s which led the Subordinate 
Judge to reach his conclusions may be 
summarised thus:— 

(1) Not only were the appellants not 
prosecuted after being brought up before 
the Magistrate, hnt the idea of their having 
murdered Sheo Bnx rests on no foundation. 
There was no enmity. Two motives were 
suggested. One. a desire to get his house; 
but this is not reallv proved,. and, be- 
sides, the widow would still have had 
it. Sesond, a angposed intrigue between 
Sheo Bux’s wife and Bachchu and also 
Righunath. This is only suggested hy 
Badri and Raghhnath, and the idea ofco- 
paramours plotting together to get rid ofa 
hnsband is against hnman experience. 
Musammat Parbati’s evidence’ was quite 
unreliable, 

(2) The undoubted hatred of Badri Sah 

Balbhaddar and Bachchu. 

(3) Badri Sah was the person who sug- 
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gested that Raghunath should go to the 
Police Station and confess, 

(4) All*through the various proceedings 
Badri Sah was always tothe fore. He got 
his own Pleader to undertake the defence 
of Raghunath. Allhe wanted was that the 
appellants should be convicted. 

(5) There was no reason, if Raghunath had 
confessed to bis father Hazari, that Hazary 
should have gone to BadriSah. 

(6) The Deputy Magistrate in the applica- 
tion for sanction under the Indian Penal 
Qode took the view that Badri Sah had 
tutored Raghunath and Teja. (It is omitted 
to be stated that two Judges took the 
opposite view.) 

(7) There was no reason for Teja making 
his first confession voluntarily. He was-not 
in danger if he kept quiet. Ergo it seemed 
to be inspired by Badri Sah. 

(8) Raghunath is utterly untrustworthy. 
He confessed, recanted and then reconfess- 
ed. Teja only once recanted and then 
adhered to it. 

There is much in this reasoning, but what, 
in their Lordships’ opinion, the learned 
Subordinate Judge has a little left out of 
view is that thisis not acasewhich must 
be determined on a balanceof probabili- 
ties. The question is not, “ Did the appel- 
Jants commit the murder?” or,“ Did Badri 
Sah invent the murder against them?” the 
two queries exhausting the possibilities of 
the situation. The question is, “Have the 
appellants proved that Badri Sah invented 
and instigated the whole proceed:ngs for 
prosecution?” Of course there is nothing 
in the point which seems to have been 
taken in the Courts below but which was 
nol urged before their Lordships, that here 
de facto the appellants were not prosecuted 
by the respondent, In any country where, 
asin India, prosecution is not private, an 
action for malicious prosecution in the 
most literalsense of the word could not be 
raised against any private individual. But 
giving information to the authorities which 
naturally leads to prosecution is just the 
same thing. And if that is so and trouble 
caused an action will lie. But it must be 
kept in view that, so far as the Police were 
concerned, there was ample°cause for the 
initiation of prosecution proceedings. There 
were the clear narratives of two people, 
Raghunath and Teja, concurrent in all 
necessary particulars, The appellants must, 
therefore, go the wholeway ‘There is no 
haliway point of rest. They must show 
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that Badri Sah invented the whole s'ory 
as far as it implicated the appellants, and 
tutored Raghunath and Teja to say it. 
Thatis a very heavy onus of proof, aud un- 
less they sustain it the appellants must, jail, 

Let the view which must be taken, 11 the 
appellants are to prevail, be analysed. As 
to the fact of a murder there is no doi bt. 
That the corpse of the murdered man was 
lying beneath the floor of Raghuna'h’s 
cuttage isalso without doubt. One of the 
suggestions in Raghunath’s evidence was 
that the corpse hed been put there hy 
somebody else and that he discovered 
its existence owing to the progress of 
putrefaction. This is an unlikely story, 
but it does not matter. Nobody suppores, 
nor wasit suggested, that Badri Sab mur- 
dered Sheo Bux. His first knowledge of 
the existence of the corpse must have 
come from Raghunath, and whether Ragu- 
nath told him that he himself was implicat- 
ed in the murder, or whether he mercly 
told him he had found a corpse, is for ihe 
moment immaterial. For in either cake 
Badri Sah must have, according to the 
theory, said to himself: “Now is iy 
opportunity; let me get my enemies im- 
plicated in the crime, and this he is sup- 
posed to have done. He goes with Raghu- 
nath and Hazari—it is a pity that Hazari 
was dead before the evidence in the case, 
and thereis no trace atallin the papeis of 
his evidence before the Magistrate—aiid 
Raghunath makes his first confessic pn. 
What is that confession? It implicat:d 
himself and the appellants, but it also 
implicated Teja. Now it is very importent 
to notice that Teja by all accounts had Lot 
met Raghunath “and Badri Sah till afier 
Raghunath's confession. For thisis wlat 
he, Teja, says in his recantation, which 2s. 
of couse, the foundation of the appellarty’ 
case :— 

“I did not call away Sheo Bux to Raglu- 
nath's house. The day on which the Sub- 
Inspector visited the village, that is, the 
Saturday, Badri Sah came tomy house at 
midday, and said: ‘Raghunath Sin zh 
names you. If you say what I ask you,] 
will get you released. Thereupon I stat.d 
before the Deputy Magistrate what Badri 
Sah asked me to say.” 

What an extraordinary risk this wag to 
tutor o confession which implicated rot 
only his enemies but a man whom he had 
nee vi interviewed, and why bring in Tijg 

At 
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It is, of course, quite useless to pin any 
faith to what Raghunath and Teja have 
said. Raghunath had executed a double 
somersault in confession, Teja a single one, 
and yet, unless Teja’s confession is strictly 
true, the appellants’ case is gone. l 

The argument was used why should Teja 
recant except to speak the truth? The 
answer is easy enough. The appellants 
had got off by not being committed for 
trial. Teja and Raghunath then wanted 
to save their own skins. No doubt Teja 
stuck to his recantation. Raghunath, who 
had by this time been let off, had no skin to 
save and recanted again. The very argu- 
ment which has to be used to explain Teja’s 
first confession may beused to explain his 
second. Kear was what prompted him, it 
is said, to make his first confession and 
implicate himself, though quite innocent, 
“Raghunath has mentioned you. You 
will be lost unless you say what I tell you.” 
So fear would drive him to his second. 
“T have implicated myself foolishly. Let 
me now say I had nothing todo with it.” 

Lastly, as to Badri Sah’s meddling with 
the case, That Hazari,if he was told the 
story by his son; would goto Badri Sah is 
likely enough. He would wish advice from 
some one in position, and Badri Sah was 
the only person except the incriminated 
men themselves. Further that when Badri 
Sah found that his enemies were implicated, 
he would be glad and would help to bring 
about their downfall is more than probable, 
But that is a differant thing from being 
the sole author of it. i 

On the whole matter, therefore, their 
Lordships feel that while there is grave 
cause for suspicion and “while the whole 
truth in the case is impossible to find, 
there is not sufficient certainty in this 
doubtful matter to find that the appellants 
have discharged the heavy onus laid upon 
them. The result arrived at by the Judicial 
Commissioners on appeal was right, though 
the methods by which they rached that 
result were wrong. 

Their Lordships will, therefore, humbly 
advise His Majety to dismiss the appeal with 
costs. E 

Z. K. Appeal dismissed. 

Solicitor for the Appellant—Mr, Hy. S. L. 
Polak. 

Solicitors for the Respondent—Messrs. 


Borrow Rogers, & Nevill. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATS DECREES 
Nos. 2077 to 2080 or 1923. 
December 22, 1925. 

Present :—Mr. Justice Suhrawardy 

and Mr. Justice Mukerji. 
Srimati PRIYAMBADA DEBI— 
DEgFRENDANT—~APPELLANT 
VETSUS 
PRIYA NATH BANERJEE AND OTHERS — 
PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act Nk 1883), ss. 103, 109— 
Settlement of fair and equitable rent, applrcation 
for—Surt for declaration that plainirff is erajdar, 
whether maintarmable— Evidence Act (I of 1872), 8. 18 
—-Documents not inter partes, recitals in, admissibility 


of. 
fia order that s. 109 of the Bengal Tenancy Act 
should operate as a bar toa civil suit, it must be 
established that the civil suit has for its subject a 
matter which has already formed the subject of an 
ay Tamer under s 105 of the Act. [p. 335, cola 1 & 2.] 
he decision of an application under s. 105 of the 
Bengal Tenancy Act to have fair and equitable rent 
settled in respect ofa holding on the basis ofa 
Record of Rights does not involve the decision of the 
uestion asto whether the holding in suit is rent- 

e or rent-paying and it is not, therefore, a bar to 
a subsequent suit for the decision of the question 
poem the holding is or is not rent-free. [p. 335, coL 
In such a suit, however, the plaintiff is not entitled 
to ask fora declaration that the order passed under 
s 105 by the Revenue Officer is not binding upon 
him, for if such a prayer is made the suit would in- 
volve a matter which was the subject of the applica- 
tion before the Revenue Officer. [p 336, col. 2.] 

Documents not tnter partes in which one party has 
asserted a claim to a title which is the subject of 
dispute ina subsequent suit are admissible in evi- 
dence under s. 13 of the Evidence Act. [ibid.] . 

Appeals against the decrees of the Sub- 
ordinate Judge, Burdwan, dated the 5th 
April 1923, affirming that of the Munsif, 
no Oourt, Burdwan, dated the 31st July 
1922, 

Babu Sitaram Banerjee, for the Appel- 
ant, 

Bahus Rajendra Chandra Bakshi and 
Ramendra Mohan Majumdar, for the Re- 
spondents. 

JUDGMENT.—The four suits from 
which the presentappeals arise were brought 
by the plaintiff tenants against the defend- 
ant-landlord for a declaration that they 
were lakherajdars in respect of the lands in 
suit, and for a further declaration that the 
lands did nof appertain to the jama as al- 
leged by the defendant, and that the deci- 
sions of the Revenue Officer were not bind- 
ing upon them. It appears that during the 
settlement proceedings these holdings were 
recorded in the Record of Rights as rent 


paying, aud liable to pgsesament of rent, 
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Thersafter the defendant applied under s. 
105, Bengal Tenancy Act, to havo fair and 
equitable rent settled in respect of these 
holdings. The plaintiff-tenants did not 
appear in those proceedings which were 
decided ex parte against them. The result 
of those proceedings was that the lands were 
incladed as mallands in the holdings in 
suit. Thereafter the defendant brought 
Suita forrent against the plaintifis which 
led to the institution of the present suits. 
These suits have been decreed by both the 
lower Courts and the dofendant appeals. 
Two grounds have been urged by the 
learned Vakil on behalf of the appellant. 
Firstly, it is argued that the suits are not 
maintainable in view of the provisions of 
ss. 105 and 109 of the Bengal Tenancy Act. 
With reference to this contention, it is urged 
that as the defendant applied under s. 105, 
Bengal Tenancy Act, and decrees were pass- 
ed upon that application, it must be taken 
that the question as to whether the holdings 
were liable to assessment of rent was neces- 
sarily raised and decided by the Revenue 
Officer. In view of the decision in Parbati 
v. Toolsi Kapri (1), itwas not maintained 
that the order passed by the Revenue Officer 
was a decision within the meaning of s. 107, 
but it 18 urged that the question as to 
whether defendant's holding is rent-pay- 
ing or rent-free, is a matter which has al- 
ready been .the subject of an application 
made under s. 105, Bengal Tenancy Act. 
This question does not require a very 
elaborate consideration, as it issettled by 
previous decisions of this Court. In the case 
of Nawab Bahadur of Mui shidabud v. Ahmad 
Hossain (2) the facts were similar to these, 
In that case the plaintiff brought a suit for 
declaration thathe had mourashi mokrrari 
raiyati holding under the defendant whereas 
these holdings were recorded erroneously 
in the settlement record as rent-paying 
tenures and the decree against them under 
s. 105, Bengal Tenancy Act, was obtained 
.by collusion and suppression of notices and 
was, therefore, void. The same plea on 
behalf of the defendants*was raised in that 
case as in the present case, namely, that 
the suit was barred under s. 109 of the 
Bengal Tenancy Act. In overruling the 
objection the learned Judges observed : 
‘To attract the operation of s. 109 of the 
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Bengal Tenancy Act, it is essential to estab- 
lish that the civil suit has for its subject 
a matter which has already formed the sub- 
ject ofan application under s. 105... It 1s 
plain that in so far as the plaintiffs seel. for 
a declaration that they are mourasht mewe r- 
rari ravyats and not tenure-holders and that 
the lands held by them constitute not one 
tenure but distinct raiyati holdings, tLe 
suit is clearly maintainable. These matters 
did not form the subject of determination 
under s.105.: Indeed, the Settlement Oliver 
had enquired into the point at an antere- 
dent stage, namely, when the Record of 
Rights was under preparation. The omy 
matter for investigation in the proveecinys 
under s. 105 was the question offair and 
equitable rent of the lands shewn in the 
Record of Rights as held by the tenants as a 
tenure under their landlords. But in s9 far 
as the plaintifs seek a declaration that the 
defendant is not entitled to realise Rs. 34 us 
rent in respect of the land in suit, the s iit is 
clearly barred by s. 103, for this question 
directly relates to a matter which had lorm- 
ed the subject of the application under 
s. 105”, 

The scope of the plaintiff's suil is for a 
declaration that the entryin the Record of 
Rights describing their holding as liable 
to assessment of rent is wrong. This was 
a matter which was certainly not before the 
Revenye Officer or the subject of any ap- 
plication made before him, when he decid- 
ed the case unders. 105, The application 
that was made before the Revenue Oficer 
was undoubtedly, on the basis fof the Record 
of Rights. Butit did not invite the Revenue 
Officer to determine the issue as to whether 
the landsin suit were rent-free or rent-pay- 
ing. Itisargued on the authority of che 
Full Bench decision in Becharam Choudhari 
y. Puran Chandra Chatterji (3) that the 
matter which though not directly the sub- 
ject-matter of an application before th: Re~ 
venue Officer under s. 105 but indireetiv or 
impliedly involved inthe determination of 
that application should be taken as a matter 
which was the subject of the application 
made before the Revenue Officer. We do 
not agree that the Full Bench decision in- 
tended to give such a wide meaning to the 
words of s, 109 which have been charec:er- 
ised in that decision as plain words ef the 
section. The point before the Full Lerch 
was whether the matter which was the.sitls. 

(3) 88 Ind, Cas. 637; 110, L.J. 456; 29 C. WN, 
755; A L R.1925 Qal, 815; 52 C, BH, 


=, 


$36 
ject ofan application before the Revenue 
Officer could form the subject of a suit, when 
the application before the Revenue Officer 
failed on account of non-prosecution or for 
other reasous, though there was no decision 
by the Revenue Ollicaruyon that applica- 
tion. Onthe pointraisei before the Full 
Bench it was decided that irrespective of 
the fate of the application before the Revenue 
Officer the same matter could not form the 
subject ofa subsequent suit. Reliance has 
been piaced in supportofthe view urged 
on behalf of the appellant on the decision 


. in the case of Apurba Krishna Roy v. Shyama 


Charan Paramanik (4). But the facts of 
that case are dilferent from those of the 
present case. There an application was 
made under s. 105 by the landlord for settle- 
ment of fairrent andthe tenants appeared 
and objected to the plaintiffs claim on the 
ground that the property was niskar 
lakheraj of the defendants; but they did 
not prosecute the defence and the applica- 
tion was ultimately decided ex parte in 
favour of the landlord. Thelearned Judges 
held that the decision of the Revenue Officer, 
though ex parte, wasin the circumstances 
of that case a decision under s. 165, Bengal 
Tenaacy Act, and in coming to that concelu- 
sion they referred to the proceedings before 
the Revenue Officer and his judgment in 
the case. In the case before us neither the 
proceedings nor the orders of the Revenue 
Officer have been produced. The only pa- 
per placed before us and produced on be- 
half of the defendunt in the case is the 
Tabular Statement of the result of the pro- 
ceedings before the Revenue Officer, which 
is said to be the decree nassed in accordance 
with s. 105, Bengal Tenancy Act. That 
paper simply shows the amount of rent fixed 
in respect of the holding, We are, there- 
fore, in ignorance as to the reul issue raised 
before the Revenue Ofiser. Presumably 
the issue as to whether the lands were rent- 
paying or not could not have been raised 
because it was an ex purte proceeding and 
the plaintiffs suit was based upon the Rv- 
cord of Rights in which the holdings were 
recorded as being liable to assessment 
of rent, In Apurba Krishna's case (4), 
after holding that the order of the 
Revenue Officer was a decree within 
the emeaning of 8. 107, the learned 
Judges proceeded to point out that the 
auit-in that case was also barred under s, 
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109, Bengal Tenancy Act, and the reason 
they assigned for the view is that the tenants 
appeared before the Revenue Officer and 
raised the issue by their defence, and there- 
fore, it must be taken that that issue was 
the subj-ct of the application before the 
Revenue Officer. That case, however, does 
not support the view urged by the appel- 
lant. As we have observed, the present case 
is covered by the decisionin Nuwab Baha- 
dur of Murshidabad v. Ahmad Hossain (2) 
aud we are not disposed to differ from 
that decision. 

This point does not arise in Title Suit 
No. 746 of 1921 from which 8. A. No. 2078 
of 1923 arises. 

It is argued in the second place on behalf 
of the appellant that the Courts below have 
admitted certain documents which were 
inadmissible in evidence. Therefore, the 
conclusion that defendant's holdings are 
rent-free 1s ba-ed upon matters which are 
not in evidence in thecase. The documents 
objected to are certain kebalas, mortgage- 
deeds, two partition decrees, ete., which 
were not inter partes; and, therefore, it is 
urged, they are notadmissible in evidence 
against them. This contention hasno value, 
as these documents areadmissible under s. 
13, Evidence Act, and in them the plaintiffs 
and the predecessors of the plaintiffs claim- 
ed the lands in suit to be lakheraj. In 
sorne cases the learned Judge has used the 
documents in favour of the plaintiffs but 
observed that their value must be very 
little. In others, the learned Subordinate 
Judge has relied upon these documents 
coupled with other evidence in the case in 
support of his view. In second appeal we 
are not able to define the amount of weight 
to be attached to the evidence and we tind 
that in these cases there are other import- 
ant pieces of evidence which together with 
the evidence afforded by these documents 
was sufficient for thelower Court to arrive 
at its finding. This ground, therefore, also 
Tails. 

Lastly it is said that the decree passed by 
the Trial Court and upheld by the lower 
Appellate Court should be modified, inas- 
much asit declared that the order passed 
under s. 105, Bengal Tenancy Act, by the 
Rerenus Oficer was not binding upon the 
plainiifis. This contention must be upheld, 
She pliinuffs are not entitled to have a 
Geclaration that the order passed by the 
Revenue Officer was inoperative, for in that 
case the suit would involve a matter which 
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was the subject of the application before 
the Revenue Officer, and it has been so held 
in the casa of Nawab Bahadur of Murshid- 
abad v. Ahmad Hossain (2). 

The learned Judges there pointed out the 
anomalous position of the parties by virtue 
of two decisions in favour of either party; 
but they held that the plaintiffs were not 
entitled to any declaration in respect of the 
decree of the Revenue Officer. 

The result, therefore, is that these appeals 
fail; but the decree of the Trial Court will 
be modified by expunging from it the words 
relating to the declaration that the order 
passed under s. 105, Bengal Tenancy Act, 
is not binding upon the plaintiffs. 

In the circumstances of these cases we 
order that each party should bear his own 
costs except in Appeal No. 2078 of 1923 in 
which the respondents are entitled to their 
costs. 

Z. K. Appeal dismissed. 
Decrees modified, 
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LAHORE HIGH COURT. 
Frest Cryin Appran No. 2487 or 1921. 
December 23, 1925. 
Present:—Mr. Justice LeRossignol and 
Mr, Justice Fforde. 

SHAM DAS AND ANOTHER—DETFENDANTS— 
APPELLANTS 
Versus 
Musammat MOOLO BAI AND orHers— 
PLAINTIFFS AND ANOTHEB—DEFBNDANTS 
— RESPONDENTS. 

Custom—Succession—Aroras of Muzaffargarh—Dat- 
ghters v. collaterals—Instances, uncontested, value of 
—Riwaj-i-am, entries in, whether relate to acquired 
property. 

Arroras of Muzaffargarh town are, in matters of 
succession to the property of a sonless man, governed 
by custom whereby collaterals exclude daughters. 


Un-contested cases are very good proof of an alleged 
custom, for the greater the strength of the custom, the 
less probability is there of anybody attempting to 
controvert it. 

Unless there are clear indications to the contrary, 
an entry in a riwaj-i-am refers only to the succession 
to ancestral property. 

First appeal from a decree*of the Sub- 
ordinate Judge, First Olass, Muzaffargarh, 
dated the 19th August 1921. 

Messrs. Jagan Nath Aggarwal and Har- 
gopal, for the Appellants. 

Messrs, Sheo Narain and Bal Kishen, for 
the Respondents, 
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JUDGMENT.—The parties to this liti- 
gation are Avoras of Muzaffargarh town, 
and the only question for decision in this 
appeal is whether they are governed hy 
their personal law or by a custom, by which 
the succession to the property of a sonless 
man is in favour of his collaterals to the 
exclusion of his daughters. The property 
now in suit consists of three houses, three 
shops and some agricultural land ; of which 
the thres shops and the agricultural land 
are admittedly ancestral property. The 
suit was brought by the daughters of 
Gopal Das who died in March 191z, and the 
defendants are brother, brothers widow 
and brother's daughter's son of Gopal Des. 

The Court below has decreed for the 
plaintiffs, holding that there is an initial 

resumption that the parties are governed 
by their personal law ; that the parties are 
not agriculturists but are shop-keepers, 
although they do own agricultural land; 
that they are not members of a compact 
village community; that their main occu- 
pation is not agriculture; and that although 
the rawa) i-am of the district is in favour of 
the contention of the defendants, the riwaj- 
i-am is not reliable and is not supported 
by instances. A largenumber of instances 
were proved by each side, and the Court 
below finds on scrutiny that the defendants 
have not been able to prove any case in 
which a daughter had uneuccessfully as- 
serted her rights against collaterals. 

Now, it is true that the parties are not 
exclusively agriculturists but the land in 
litigation has been in the family for some 
generations, and the Kanwungo's evidence 
shows that a portion of it has been cultivat- 
ed by the proprietors themselves. With 
regard to the objection that the parties 
are not members of a compact village com- 
munity, it is a sufficient reply that in Mu- 
zaffargarh where this property is situate the 
compact village community as met with in 
the more central parts of the Punjab is 
non-existent. Mnuzaffargarh lies in the 
extreme south-west of the Punjab and isa 
wilder and rougher country than the more 
central districts. Consequently in such a 
country the difficulties experienced Dy 
women in possessing and retaining and 
managing immoveable property would be 
very considerable and on this ground alime 
their exclusion from succession would txcite 
no surprise as being dictated by local 
circumstances. The riwaj-team of the dis- 
triot is distinotly in favour of the defend. 
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ants and the relevant excerpt is printed at 
page 119 of the printed book. The first 
Triwaj-t-am was prepared in 1880 and in that, 
Hindus of all castes are recorded as deny- 
ing the right of daughters to succession in 
the presence of a collateral of any degree. 
That riwaj-t-am was revised in 1903 and the 
reply of all Hindus again was to the same 
effect except that the rights of collateral 
heirs beyond the 7th degree were postponed 
to those of daughters and their descendants. 
The value‘of this viwaj-i-am has been 
challenged on the ground that the replies 
of the different castes of Hindus were not’ 
separately recorded and thata consolidated 
answer referring to all the'castes of Hindus 
cannot bean accurate representation of the 
customs of such a diversity of castes. It is 
quite sufficient to say in this connection 
that the riwaj-1-am does not inspireas much 
confidence as it would have done had it been 
gar aa with greater attention to detail, 

ut after hearing Counsel on both sides and 
making a careful scrutiny of the instances 
of the exclusion and admission of daughtar's 
claims to succession, we hold that the 
custom recorded in the riwaj-i-am is borne 
out by practice. In the supplementary 
paper book will be found printed in a ta- 
bular form a list of the instances of the 
exclusion of daughters by collaterals, proved 
by the defendants. They number 95, but 
before us no reliance was placed on instan- 
ces, Nos. 83 to 95 inclusive. Ofthese in- 
stances, in 19 the daughters raised no con- 
test and acquiesced in the succession of 
the collaterals, and the learned Judge of the 
Gourt below appears to think that uncon- 
tested cases of succession of collaterals in 
preference to daughters have little value as 
proof of thecustom. But it must be obvious 
that uncontested cases are very good proof 
of any alleged custom, for the greater the 
strength oft the custom the less probability 
is there of anybody attempting to controvert 
it. Im short the defendants ‘have proved a 
very large mumber of instances in which 
among Arafas. daughters were excluded 
by collaterals; On the other hand, the 
plaintiffs, whese list of instances is printed 
at page 70 and:following of the paper book, 
have succeeded:in proving less than half a 
dozen instances in which daughters suc- 
ceeded to the prejudice of the collaterals. 
Ineheir tabular list, starting from page 70, 
the first instance>-that of Bahawal Bai—is 
a,case ofsuccession by a daughter, but 
what derogates from the value of this casa 
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is the circumstance that the collateral 
Jesa Ram was a sonless person who himself 
had made a gift in favour of his daughter's 
sons. Instance No. 4 was a case in which 
the daughters succeeded after a judicial 
contest but the judgment in the case, which 
is printed at page 5 of the paper book, shows 
that the daughters succeeded because the 
collaterals failed to support the mwaj-1-am 
by instances of the succession of collaterals. 
In the case printed at page ly Hindu Law 
was followed for the same reason—the 
riwaj-i-am was supported by no instances. 
The case printed at page 40 was a case of 
gift, not of succession. Similarly, in the 
case at page 43 no instances were cited in 
support of the riwaj-i-am and the daugh- 
ters succeeded on the strength of a Will; 
in that, at page 67, the riwaj-i-am was 
again discredited. Moreover, this case was 
determined by a compromise- and any re- 
marks on custom found therein are obiter. 

From the foregoing it will be seen that 
the balance of the weight of evidence is 
very much in favour of the defendants’ 
collaterals. In addition, we have the 
admission of many of plaintiffs’ witnesses 
(cf. P. Ws. Nos. 5, 6, 7 and 9) that daughters 
do not succeed in the absence of some 
instrument devising the property to them. - 
For these reasons we hold that the defend- 
ants have proved the substantial accuracy 
of the custom recorded in the riwaj-i-am. 
All the property now in appeal with the 
exception of the three houses is ancestral 
property. It is true thatin the riwaj-i-am no 
distinction is drawn between ancestral and 
acquired property, but it is a well-recognis- 
ed rule that unless there are clear indica- 
tions to the contrary, such an entry in a 
record of custom refers only to the succes- 
sion to ancestral property. In this case 
the main contest centres round the ancestral 
land and shops and the defendants are 
willing to forego in favour of the plaintiffs 
the houses which were the self-acquired pro- 
perty of their father. 

For these reasons we accept the appeal 
and dismiss the plaintiffs’ suit except in 
respect of the three houses. In view of the 
relationship existing between the parties 
we direct that they shall bear their own 
costs throughout. 


Z. K. Appeal accepted in part, 
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MADRAS HIGH COURT. 
Szoonp OIvIL APPBAL No. 1147 or 1922. 
e January 5, 1926. 
` Present:—Justice Sir WilliamPhillips, Kr. 
Taz TANJORE PERMANENT FUND 
LTD., REPRESENTED BY ITS SEORETARIES 
~—-DEFENDANT No. 1—APP#LLANT 
VETSUS 


T. SADASIVA RAO—PLAINTIER 


— RESPONDENT. 
Company Law-—Dvrectors, dismissal by, of Secretary 

, Heeling of Company, cancellation by, of dremissal 

_ order—Later revocation of cancellation resolution 
without notice—Revocation accepted and acted upon 

E ffect—Sutt by Secretary questioning legality ‘of 
resdlution. i ; 

_: Where a person complains of an act of a Company 
which in substance the majority of the Company are 
entitled to do, or if something has been done 
irregularly which the majority ot the Company are 
entitled to do regularly, or if something has been done 

, legal which the majority of the Company are 

, entitled to do legally, there can be no use in having 
a litigation about it, the ultimate end of which 1s 
only that a meeting has to be called, and then ultim- 
ately the majority gets its wishes [p. 341. col 2.) 

At an adjourned meeting of the share-holders of a 
Company registered under the Companies Act, a resolu- 

` tion which has already been determined at the original 
meeting cannot again come up for discussion without 

“notice. [p. 339, col. 2 J- 

NAN considered. | 

‘Where the plaintiff, the Secretary of a Company 
registered under the Companies Act, was yalidly dis- 
missed from office by the Directors anda meeting of 
the Oompany which was subsequently held canceled 
the dismissal order but at an adjourned meeting the 
question was again re-considered by the meeting 
which cancelled the prior resolution of cancellation 
without further notice and the subsequent proceedings 
qf the Company showed that the said resolution of 
the Oompany was considered valid and was acted 


upon : 

Held, that the resolution sought to be declared 
illegal being a matter within the powers of the Qom- 
pany, 1t was not opsnto the plaintiff to treat it as 
void and maintain a suit. |p 341, col. 2] 


Second appeal against a decree of the 
District Court, West Tanjore, in A. 8. 
No. 653 of 1920 preferred against that 
of the Oourt of the District Munsif, Tan- 
jore, in O. 8S. No. 316 of 1918. 

Mr. P. S. Chandrasakhara Iyer, for the 
Appellant. 

Mr. B. Sitaram Rao, for the Respondent. 


ORDER.—The facts of, the case are 
68 follows:—The plaintiff was the Secre- 
tary of the lst defendant Company and 
was validly dismissed from office by the 
Directors of the Company with effect from 
the 16th May, 1918. A meeting of the 
Company was subsequently held on 24th 
June 1918, at which this dismissal order 
was cancelled, That meeting was adjourn- 
ed tothe 30th of June and on the 30th the 


` TANJSORE SRRMANHNT BORD v. BADASTPA RAO, 


ag 


question was again considered and the re- 
solution of the 24th June was cancelled. 
The Subsequent proceedings of the Com- 
pany show that the resolution of the 30th 
June was considered valid and was acted 
upon thereafter. The plaintiff has obtained 
a decree on the ground that the resolution 
of the 30th June was irregular and illegal 
since it was re-opening at an adjourned 
meeting a question already decided at a 
previous stage of the méeting and was a 
matter brought forward without proper 
notice. The law generally is that at an ad- 
journed meeting a resolution which has 
already been determined at the origiral 
meeting shall not again come up for dis- 
*eussion without notice, and that ia provided 
-in the Draft Articles of Association No. 
‘16, Form B.'of Sch. III to the Indian Com- 
panies Act. This particular article has 
been omittedin the articles of the Associ- 
ation framed by the lst defendant Com- 
pany and the question is whether that rule 
should be applied as it has been deliberate- 
ly left out of the articles. On the second 
point, as to whether matter was brought 
forward without proper notice, it is not 
quite clear what the learned District Judge 
intends to find. He has stated that on the 
95th June the Directors referred the matter 
to a Special Committee who reported on 
the 28th of June and that then a meeting 
was summoned forthe 30th. The learned 
Judge appears to have omitted all considera- 
tion of Rx. O which was a notice issued 
on the 27th of June and makes no reference 
to any Special Conimittee but informs the 
share-holders that the resolution of the 
21th June would be recommended for can- 
cellation at the adjourned meeting of the 
30th. The Judge does not find definitely 
that this notice was not circulated to the 
share-holders but merely states that certi- 
ficates of posting are forthcoming for 
only 27. The Company is situated in 
Tanjore and, therefore, it is quite possible 
many notices were served without the in- 
tervention of the Post Office, but on this 
point there is no finding. If that notice 
was issued to the share-holders, there can 
be no doubt that the share nolders had 
notite of this proposal to cancel the reso- 
lution of the 24th, and the subsequent 
resolution of the 30th would be entirely én 
order and binding nottonly on the plaint- 
iff but also on the share-holders of the 
Company. As there seems to have been 
gome mistake in considering this part of the 
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case, I think that, before considering the 
Other question of law involved in the suit, 
it would be advisable to havea fresh find- 
ing as to whether notice of the proposed 
resolution of the 30th was issued to the 
share-holders. At the same time the learn- 
ed District Judge will be requested to 
say definitely what he means by his final 
conclusion in para. 17:— 

“These resolutions were merely quoted 
to show that the Company maintained the 
> eee position taken up by them on 30th 

une, 1918".. 

li 18 argued here that these subsequent 
resolutions had the effect of confirming 
the resolution of the 30th June. This 
question has not been considered by the 
District Judge although the resolution were 
put forward to show that the Company 
maintained the general position taken up on 
80th June, 1918. 

The finding will be submitted within 
six weeks of the re-opening of the lower 
Appellate Court after the vacation. Ten 
days will be allowed for objections. 

In compliance with the above order the 
District Judge of West Tanjore at Tanjore 
submitted the following ° 

FIN DING.—The High Court has called 
for a finding on the question whether notice 
of the proposed resolution of the 30th was 
issued to the share-holders. It is admitted 
that there were 3,000 or 4,000 subscribers. 
Exhibit O dated 27th June, 1918, was the 
notice. There is no evidence as to how 
many notices were printed. Exhibit J 
(1) evidences that 27 notices were posted 
on the 28th and 30 on the 29th. Of 
the former, 23 were addressed to sub- 
ecribers resident in Tanjore and 4 to those 
living at Mayavaram and Pattukotta. Ex- 
hibit His the certificate of posting for the 
27 notices. These 27 notices must be 
deemed to have been given in sufficient 
time. Though there is no certificate of 
posting for the 50 notices, I do not doubt 
that they were posted. But only one of the 
30 was addressed to a resident of Tanjore. 
I hold that the notices to 29 out of 30 was 
not reasonable. It is not unlikely that 
many notices were distributed in Tanjore 
but there is no evidence of the same, 
Exhibit I-D states that 61 attended on the 
30th against 68 on the 24th; but no in- 
ference can be drawn either way there- 
from. The larger number of votes on the 
30th is-due to the fact that some indivi- 


fuels had plural votes. Į find thatit hag. 
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not been proved that notice of the proposed 
cancellation on the 30th of the resolution of 
the 24th was given. ‘ , 

I have been directed to say definitely 
what was meant by the sentence “These 
resolutions were merely quoted to show 
that the Company maintained the general 
position taken up by them on 30th June, 
1918". As my predecessor wrote the judg- 
ment and as he has used the words ‘quoted’ 
1 can only state what the learned Vakil 
for defendants says was his reason for 80 
quoting. He says he quoted the subse- 
quent resolutions for inferring therefrom 
that the corporate body accepted and rati- 
fied the cancellation made on 30th June, 
1918, that in any event the corporate body 
never wanted to go back on what was done 
at the meeting of 30th June 1918, and that 
in either view he didnot want to rely on 
the subsequent conduct as an answer to 
plaintiff's cage. l l 

After the return of this finding, the 
Court delivered the following 

JUDGMENT.—The respondent in this 
case was the Secretary of the Tanjore Perma- 
nent *und, He was dismissed from the Office 
by the Directors of the Company on the 16th 
of May, 1918 after receiving three months’ 
notice. Ata general meeting of the Com- 
pany held on the 24th of June, 1918 the 
order of the Directors was cancelled and 
the meeting was adjourned to the 30th of 
June, At this adjourned meeting the 1e- 
solution of the 24th June, was in tuma 
cancelled and the dismissal of the respond- 
ent confirmed. On’1&th of July, 1918, the 
respondent filed‘ the suit for a declaration 
that this last resolution was not legal and 
that he was entitled to continue as Secre- 
tary and also for arrears of pay. His suit 
was dismissed in the District Munsif's 
Court, but in the lower Appellate Court 
the District Judge found that the resolu- 
tion of the 30th June, was irregular and 
illegal and gave the plaintiff a decree for 
arrears of galary and Rs. 500 damages. An 
additional finding was called for and the 
Districts Judge has found that proper 
notice of the’ resolution to be worked at: 
the meeting of 30th June was not given, 
and he has stated that what he meant by 
the words in his original judgment, “These 
resolutions were merely quoted to show 
that the Company maintained the general 
position taken up by them on 30th June, 
i918", was that “from the subsequent reso- 
lution itean be inferred that the corporate 


[95 1. 0. 1926] 


body accepted and ratified the cancellation 
made on 36th June 1918, that in any event 
the corporate body never wanted to go 
back-on what was done at the meeting of 
30th June, 1918 and that in either view the 
defendant did not want to rely on the sub- 
sequent conduct asan answer to plaintiff's 
case. The question for consideration is 
whether the irregularity in the meeting of 
the 30th June gives grounds for plaintiff's 
suit. At that meeting 4 resolution was 
passed that the dismissal of the plaintiff 
should stand. Such a resolution was with- 
in the powers of the meeting and it would 
appear that the resolution has been accept- 
ed and acted upon bythe Company. Can, 
therefore, the plaintiff be now heard to 
Bay that by reason of the irregularity the 
action of the Company is rendered ultra 
vires? The question is a somewhat diff- 
cilt one and I can find no direct authority 
on the matter, but it does appear from the 
cases cited that when a Company does a 
certain act, although in an irregular manner 
a creditor has no right to contend that 
such an act is void as regards himself. 
The cases cited are Browne v. La Trinidad 
(1), In re Miller's Dale (2) and Ashwood Dale 
Lime Co., Mac Dougall v. Gardiner (3) and 
In re Oxted Motor Company Ltd (4). 
These are all cases of irregular procedure 
by a Company in which the Courts held 
that the irregularity did not vitiate the 
proceedings. The facts of the case in 
Browne v. La Tarinidad (1) are not really 
applicable here, for that was concerned 
with anirregular meeting of the Board of 
Directors prior to the general meeting 
which passed the resolution. In re Miller's 
Dale (2) and Ashwood Dale Lime Co., Mac 
Dougall v. Gardiner (3) a Company at an 
irregular meeting decided to raise new 
capital; it was held that were a Director 
took shares in the capital raised in accord- 
ance with the resolution he was precluded 
from objecting to the validity of the reso- 
lution. Agin in In re Oxted Motor Com- 
pany Ltd.. (4) a resolution .to wind up a 
Oompany voluntarily was passed by two of 
the share-holders. Although, no proper 
notice had been given of the meeting, it 
was held that the creditors could notim- 


(1) (1888) 37 Ch. D. 1; 57 L. J. Oh. 292; 58 L. T, 137; 
36 W. R. 289. 
(2) (1886) 31 Oh. D. 211; 55 L. J. Ch. 203; 53 L, T. 
92; . R. 192 


3) (1878) 1 Oh. D..13; 45 L. 
ROR 3 K. B. 32; 90 L. 


J. Oh 87. 
J, K. B. 1145; 37 T. L. 
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peach the validity of the resolution when 
the share-holdera of tha Company acting 
together had waived the formalities re- 
quired by the Companies Act, At page 
32*, Greer, J., observed: “It may also be said 
that whether the notice required by s. 69 
has been duly given or not this is a matter 
that concerns the share-holders alone, be- 
cause the Legislature has given the share- 
holders the right tosay whether or not a 
Company shall be voluntarily wound up,” 
and he relies on the decision of the Court 
of Appeal in In re Express Engineering 
Works Ltd., (5). In Ashwod Dale Lime 
Co., MacDougall v. Gardiner (3) a meet- 
ing was adjourned without taking a 
poll. A suit was filed by one of the share- 
holders for an injunction restraining 
the Directors from carrying out the pro- 
posed arrangement was held to be unsue- 
tainable as itasked for the interference of 
the Court in the ordinary management of 
the Company. It no doubt appears that at 
the meeting of the 30th June objection as 
to want of notice was taken but the objec- 
tion was ,overruled and the meeting pro- 
ceeded to pass the resolution complained 
of. It was open to any of the share-holders 
who took this objection to call a further 
meeting after due notice in order to upset 
the resolution already passed, but nosuch 
action has been taken. On the contrary, 
the irregular resolution has subsequently 
been accepted and acted upon. Conse- 
quently applying the principle laid down 
in the above cited cases I think that this 
resolution was a matter within the powers 
of the Company and thatit is not open to 
the plaintiff to treat it as void. In Ash- 
wood Dale Lime Co., Mac Dugall v. Gardiner 
(3) Mellish, L. J., says:— l 
“In my opinion, if the thing complained 
ofis a thing which in substance the ma- 
jority of the Company are entitled to do, or 
if something has been done irregularly 
which the majority of the Company are 
entitled to do regularly, or if something has 
been done illegally which the majority of 
the Company are entitled to do legally, 
there can be no use in having a litigation 
about it, the ultimate end of which is only 
that a meeting has to be called, and then 
ultimately the majority gets its wishes’, 
These remarks apply very usefully to the 
facts ofthe present caseand consequently 
©) (1920) 1 Oh. 466; 89 L. J, Oh. 379, 122 L. T. 
790: 36 T. L. R. 275. , 
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I hold that ths plaintiff has no right to 
maintain this suit. In any event I am of 
opinion that the decree of the District Judge 
which awards arrears of pay!from 16th May 
1918 to the date of the plaintand Ks. 500 
damages cannot be supported. 

On 16th May, 1918, the plaintiff was valid- 
lv dismissed and he certainly would be 
entitled to no damages until 24th June, 
1918, the date on which his dismissal was 
temporarily cancelled. It is not suggested 
that he attended to the duties of his office at 
any time after 16th May, 1918 and I do not 
understand on what principle the District 
Judge has awarded Rs. 500 damages. The 
plaintiff having been validly removed in 
the first instance, he could have applied 
for other employment and it is not shown 
that by reason of the resolution of 30th 
June, 1918 he has been materially damaged 
and he certainly has rendered no service 
for which he could claim remuneration. 

The second appeal is accordingly allowed 
and the plaintiff's suit dismissed with costs 
throughout. 

The memorandum of objectionsis also 
dismissed with costs. 


V. N, Y. Appeal allowed. 


LAHORE HIGH COURT., 
Frest Crvin APPBAL No. 2343 or 1921, 
December 14, 1925. 
Present:—Mr. Justice LeRossignol and 
Mr. Justice Fforde. 

LABH SINGH—Deranpant—APPELLANT 

VETSUS 
SHAHBAN MIR—P varntirr—LACHH- 
MAN SINGH AND oragas—-DEFZNDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1998), s. 11—Res 
judicsta—Mfrnor, suu on behalf of—Plea not rarsed 
y next friend-—-Decision, whether binding on minor. 

Where the next friend of a minor plaintiff fails to 
ut forward a plea on behalf of the minor which it 
15 his duty to put forward and the suit is decided 
aginst the minor, the minor is not bound by the 
result of the sult and the decision does not operate 
as res judicata against him in a subsequent suit. [p. 
313 , col. 2.] 

First appeal from a preliminary decree 
.of the Subordinate Judge, First Class, 
Arpritsar, dated the 8th April 1921. 

r. Dev Raj Sawhney, for the Appellant. 

Messrs. Ghulam Rasul and Khurshaid 
Zaman, forthe Respondents. 

3d ODGMENT.—This appeal arises out 
oy an action brought by Shahban Mir who” 
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attained the age of 21 years during the 
pendency of the suit, for recowery of 321 
square yards of land situatein Amritsar 
Oity. In his plaint he recited that at the 
date of his father’s death he was of five 
years of age and his mother was appointed 
his guardian bythe District Judge, Amrit- 
sar, that in order to liquidate his father’s 
debts his mother obtained permission of 
the District Judge to sell 600 square yards 
of lands, that she sold 921 square yards 
instead of 600, that the alienation of 321 
yards being the excess over 600) was entirely 
unauthorised and prejudicial to the plaint- 
iff's interests and he was entitled to recover 
them. 

Among other pleas the defendants, who 
consisted of the original purchaser and his 
assignees, urged that inasmuch asthe plaint- 
iff had sued for this land in earlier suits 
the matter was res judicata. But the learn- 
ed Judge of the Court below has held that 
the firat judgment referred to did not 
decide any point on the merits and that 
the judgment by the Munsif, Raja Ram, 
dated the 26th March 1907, though it would 
be binding upon the plaintiff had he been 
an adult, could be avoided by him on the 
ground that his next friend in that suit 
had been guilty of gross negligence in not 
putting forward the plea that the sale by. 
her of any land in excess of 600 square 
yards was entirely without authority. The 
third judgment referred to was nota judg- 
ment inter partes and has no bearing on the 
issue. The Trial Court has decreed for the 
plaintiff. 

The main question debated before us in 
this appeal has been whether the plaintiff 
is bound by the decision of Raja Ram, 
Munsif. The sale of the property in dis- 
pute took place in January 1904 and ac- 
cording to the sale-deed the total area sold 
was 643 plus 114 square yards, or 762 in the 
aggregate. The suit instituted by the 
mother of the plaintiff in 1906 on her own 
behalf and also on behalf of the minor was 
to the effect that she had transferred ap-. 
proximately 600 square yards to the de-’ 
fendant who subsequently took possession 
of an area if excess of the land sold. The 
Munsif found that the area sold as recorded 
in the deed of sale was incorrectly calculat- 
ed, but that determined by the length and 
breadth recited in the deed of sale and the 
boundaries therein given, the land in the 
possession of the vendee was only the land 
transferred to him. At the argument's stage 
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it was contended that the sale of mora 
than 600 square yards of land by the minor's 
mother was entirely without authority, but 
the Munsif refused to adjudicate on that 
plea on the ground that it had been raised 
too late and the plaintiffs could bring a 
separate action upon it. The Munsif for 
these reasons dismissed the suit. and the 
plaintiff's mother did not lodge an appeal 
against that decision. 

Now, the vendee was a patwart wha, of 
course, was familiar with the measurement 
of land, while the plaintiff's mother was a 
woman quite inexperienced in these matters.. 
From the guardianghip record we find that 
the estimated value of the land was Re, 1 
per square yard, that the vendee secured 
it at the normal rate of annas ten. But 
if tha real area transferred be calculated 
the real price secured was only annas eight 
per square yard. From this it is clear that 
the bargain secured by the vendee was un- 
doubtedly favourable to him and whether 
or not the plaintiff's mother contemplated 
without knowledge of its exact measurement 
the sale of the property described in the 
deed of sale, it was clearly her duty as 
next friend of her minor son to plead that 
“the sale of more than 600 square yards was 
unauthorised and consequently was not 
binding on the minor. We accordingly 
hold that the previous litigation before 
Munsif Raja Ram does not bind the minor 
a in bringing this suit he is not estoppad 

y it. 

From the foregoing it follows that 321 
square yards of the minor’s land were sold 
by bis guardian without authority and the 
plaintif is consequently entitled to recover 
it. 

The appellant has also contended be- 
fore us that in his plaint the plaintiff made 
no reference to the pravious litigation be- 
tween the parties and that consequently 
he was not entitled to plead his mother’s 
negligence, but the matter was raised by 
the defendant in his pleas and was the 
-chief subject of contention in the Court 
below. There was no specific issue on the 
point but the matter was one for argument 
not for evidence and the defendant has 
been in no way prejudiced by plaintiff's 

failure to refer to the earlier litigation in 
his plaint. 

Another point urgad is that- the quondam 
minor derived benefit from the sale and 
should offer restitution, The suit, however, 
is not for egncellation of the whole trans- 
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action but only for the cancellation of the 
unauthorised portion of it. No doubt the 
Shops which constituted a poriion of the 
consideration for the land sold have improv- 
ed in value but the unearned ineramant of 
the portion of the land sold whieh will re- 
min in the possession of the defanJant is 
also very considerable. Even after the 
satisfaction of the plaintiff's dssras the de- 
fendant will remain in possession of 699 
square yards for which he gave in cash and 
kind only Rs. 475. 

For these reasons we concur in the con- 
clusions of the Oourt below and dismiss 
this appeal with costs. 


Z K. Appeal dismissed, 
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ALLAHABAD HIGH CogRT. 
Fieast Civin APPRAL No. 375 or 1922. 
March 24, 1926. 

Present:~ Mr, Justice Mukerji and 
Mr. Justice Boys. 
PIRTHIRAJ SINGH—P.Latntirr-— 
APPELLANT 
versus 
Musammat RUK MIN KUER AND OTHERS 
— DBFBNDANTS—R&SPONDENTS. 

Transfer of Property Act (IV of 1882), s. 56-—Charze, 
contracting out of, whether permissrble. 

Itisopan to the parties toa sale to enter intra 
stipulation by which expressly or by implication thev 
may contract themselves out of ths charge creited hy 
s 56, Transfer of Propeity Act [p 316, cul 1) 

Webb v. Mackpherson, 310 57,8 O W. N 41,5 
Bom. L. R. 838; 13M L J 389, 33I A 238, 8 Sar P. 
O J,554(P O),and Ram Chanter v Bhagwati, 79 Inv. 
Oas 590,22 A L J 573, A I R 1921 All 937, L R. 
5 A. 382 Oiv., referred to. 

Firat appeal from a dezree of the Su>- 
ordinate Judge, Bulandshahar, dated the 
3rd August, 1922, l 

Messrs. S, K. Dar and Saila Nath Mukerji, 
for the Appellants. 

Mr. B E. O'Conor, Dr. S. N. Sen, Messrs. 
S N. Gupta and Binod Behari Lal, for the 
Respondents. 


JUDGMENT. —The facts involved are 
rather complicated, but the actual point 
for decision is really one of law and is whe- 
ther the predecsgssors-in-title of the appel- 
lant, viz., the defendants second party, 
entered into an agreement with the preĝe- 
cessor-in-title of the defendants first party 
so as to exclude a right of contribution. . 

It appears that one Ohiranji Lal was the 
aroprietor of a little over 34 biswa sharo of 
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Surjawali and two shops, He made a 
simple mortgage of the same on the 7th of 
March 1907 in favour of one Ram Kishun 
Das. Raja Moti Chand and others pur- 
chased Ram Kishun Das’ title, later on. 
Ohiranji Lal sold, on the 6th of January 
_ 19138, the zemindart property to the defend- 
ants second party fora sum of Rs. 22,000 
and left asum of Rs. 19.000, out of the 
sale consideration, with the vendees for 
payment to the mortgagee under the mort- 
gage ofthe 7thof March 1907. The sale- 
deed is printed at page 36 ofthe record. It 
was agreed by this sale-deed and a deed 
of agreement which was executed by the 
vendees on the next day (which will be 
found printed at page 35 ofthe record) that 
in case it was necessary to pay more than 
Rs 19,000 to the mortgagee under the mort- 
gage of 1907, Ohiranji Lal would provide 
the balance and, in case of his failure, the 
same could be recovered from him per- 
sonally with interest at 8 per cent. per 
mensem. On the date of sale, a little 
over Ra. 21,000 was really due to the mort- 
gagee. A mortgage-decree was passed in 
favour of Raja Moti Chand and others on 
the 4th of March 1913 for a sum of Rs. 21,000 
and odd. The defendants second party 
executed a mortgage in favour of Raja Ram 
and others including the plaintiff and left 
a sumof Rs. 19,250 for payment of the 
mortgage-decrese, These mortgagees with 
the exception of the plaintiff form the de- 
fendants fourth set. The defendants third 
party are transferees from defendants 
second party, of a portion of the iths left 
with the latter. The defendants fourth party 
deposited in Court the sum of Rs, 19,250 
that had been left with them, on the 4th 
of February 1914. On the llth of Decem- 
ber 1917 the appellant who was one of 
the mortgagees from the defendants second 
party, purchased a2 biswa share of Sur- 
jawali. The appellant paid off the balance 
due to Raja Moti Chand and others, after 
the property had been sold at the instance 
of the transferee of the decree-holders. 
The appellant had to pay, besides the de- 
cretal amount, the usual 5 per cent. on the 
same and some costs. This payment was 
made on the 19th of December 1919. Having 
thus satisfied the mortgage of the 7th of 
March 
plaintiff in the Court below, brought the 
suit, out of which this appsal has arisen, 
to 1ecover the amount paid by him by sale 


gf the property originally mortgaged in” 
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1907 except the two biswas purchased by the 
appellant himself. ° 

The defendants first party, who are the 
widow and son of Chiranji Lal, pleaded 
that under the agreement and asale-deed 
dated respectively the 7th and 6th of 
January 1913 they had paid off a sum of 
Rs. 2,500 to the defendants second party on 
account ofthe balance due to the mort- 
gagee and were no longer liable. This 
defence succeeded in the Court below and 
the suit was dismissed against the defend- 
ants first party. 

The suit succeeded against the defend- 
ants second party alone and asimple money- 
decree for Rs. 5,000 and odd was granted 
against them. l 

In appeal it has been contended that in 
effect the suit was one for contribution and 
a proportionate decree ought to be made 
against the defendants first party and the 
defendants second party, and their mort- 
gagees, 

There can be no doubt that the plaintiff 
claimed too much in asking that the entire 
money paid by him should come out of 
the property held by others than himself. 
But the facts being almost all admitted or 
established, it would not be too much for 
the plaintiff to ask fora decree by way of 
contribution against such properties as may 
be found liable. . The change in the plead- 
ings is really not such as would disentitle 
the plaintiff to any relief. Indeed, it was 
clearly conceived at a very early stage of 
the suit that the only remedy of the plaint- 
iff was by way of contribution and Mr. 
Tufail Ahmad, who first heard the case, did 
makeadecree for contribution, vide page 14 
of the printed record. The decree, having 
been passed ex parte against Musammat 
Rukmin Kunwar, was subsequently set 
aside at her instance and the case was tried 
afresh. (See page 19). 

Coming to the merits of the case, the 
question arises whether the plaintif is 
entitled to any contribution from the de- 
fendants first party—Musammat Rukmin 
Kunwar and hêr son. It may be stated at 
the outset that the finding of the learned 
Judge ol the Court below thatany payment 
made by Musammat Rukmin:- Kunwar to 
the defendants second party was made wit- 
hin the knowledge of the plaintif and 
that the plaintiff is bound by that payment 
cannot be substantiated. We have been 
taken throngh the evidence. All that has 
baen established is that the plaintif is a 
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distant relation of the defendants second 
party, but*this cannot affect the plaintiff. 

The question then remains whether on 
account of the stipulations in the sale- 
deed and the agreement, dated respect- 
ively 6th and 7thof January 1913,.the liabi- 
lity of the two shops, that still remained with 
the original mortgagors, to contribute to- 
wards the mortgage money was excluded. 
In other words, the question is whether the 
statutory charge given by s.°56-of the 
Transfer of Property Act on those shops for 
the mortgage money. due to Ram Kishun 
Das has been negatived by an express or 
implied contract, 

There can bs no doubt that under s. 82 
ofthe Transfer of Property Act, the two 
shops became at once liable to contribute 
rateably towards the mortgage money of 
Ram Kishun Das. When the zemindari 
property was purchased by the defendants 
second party, they and Ohiranji Lal were 
the only people who held the mortgage 
properties, with the necessary liability of 
contribution. Section 56 of the Transfer of 
Proparty Act is but an- extension of the 
principle of contribution as laid down in 
s. 82 of the Transfer of Property Act. As 
between the - vendor and the vendees, viz., 
Ohiranji Lal on one hand and Ranbir Singh 
and Raghuraj Singh on the other, it was 
open to them to enter into a stipulation, 
by which expressly or by implication to 
contract themselves out of the statutory 
charge given bys.56 We have, therefore, 
to see whetherthereis any such ‘contract 
to the contrary’ as is contemplated by s. 56. 

It is always difficult to interpret one 
document by another. Accordingly, cases 
where the question has been decided, whe- 
ther particular contracts were or not con- 
trary tothe implied contracts given by the 
Statute, will be of very little use in the 
present case. It may, however, be pointed 
0ut that the Privy Council in Webb v. 
Maepherson (1), said at page 72* as follows:— 

“We have to find something, either ex- 
press contract, or at least something from 
which it is a necessary implication that 
such a contract exists, in order to exclude 
the charge given by the Statfite. In their 


Lordships’ opinion there is no grcund what- | 


ever for saying that that charge is excluded 
bya mere personal contract to defer payment 
of a portion of the purchase money, or to 


(1) 31 0. 57, 8G. W. N. 41; 5 Bom. L. R. 838: 13 
M L J. 389,30 TA 238; 8 Sar, P, O J. 554 (P. O) 


*Page af 31 0,—( Ha.) 


PIRTHIRAY SINGH V, RUCEMIN KUHR. 


345 


take the purchase money by instalments, 
nor is it, in their Lordships’ opinion, eg- 
cluded by any contract, covenant or agree- 
ment with respect to the purchase money 
which is not inconsistent with the continu- 
ance of the charge.” 

In the case before their Lordships a cer- - 
tuin property had been sold and a portion 
of the purchase money was left unpaid. It 
was agreed that it would be paid by in- 
stalments, On the question bing raised 
whether such a stipulation, wiz, the pay- 
ment of the balance of the purchase money 
by instalment, amounted to an express or 
implied contract to exclude the statutory 
charge given by s. 55 of the Transfer of 
Property Act, their Lordships said that it 
did not. All the remarks of their Lordships 
quoted above must be read in conjunction 
with the facts of the case. The remarks of 
their Lordships no doubt furnish a guide 
for solution of other cases, but every docu- 
ment will have to be interpreted on its own 
merits. 

In the case before us, as already briefly 
indicated, the stipulation between the 
parties was this. A sum of Rs. 19090 out 
of the purchase money was left with the 
vendees for payment to the mortgagee, A 
question arose, what would be the consequ- 
ence if the sum was not paid promptly by 
the vendees and what would be the con- 
sequence if the amount payable tothe mort- 
gagee was found to be more than the sum 
of Rs. 19,000 and if, therefore, the vendeeg 
have to pay that sum to the mortgagee in 
order to save the property purchased by 
them. As to the former, by their agreement 
(page 39) the vendees agreed that they would 
indemnify the vendurs for any loss suffered 
by the vendors on account of their neglect 
and delay. As to the second point, the 
mortgagor said, in the sale-deed, “if the 
vendees have to pay more than Rs. 19 000 
they shall be at liberty to realise the əx- 
cess paid by them with interest at the 
rate of 8 per cent. per mensem with costs 
from person and the property of all sorts” 
Thus the agreement was that the vendees 
would pay up the mortgage money at once 
but if they had to pay anything more than 
Rs, 19,000 the balance due at the date of 
the sale would be payable by the vendor 
personally along with interest at 8 percent. 
per mengsem and costs, It is clear that iha 
contingency contemplated by s. 56 was ip 

the mind of the parties. It is not clear 
whether they knew that the Statute gara 
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a chargé to the vendees over the unsold 
property, But-whether they knew of it or 
not, they selected the remedy of one against 
the other and tomy mind it isclear that 
thay intended that that ramedy should be 
the only remedy of one pariy against the 
other. The statutory charge under s. 56 
doa3 not provide for any payment of interest, 
nor dos3 it provide for payment of any 
costs. Itcaunot be said that the vendor 
agread that he would be not only liable 
udder ths statutory charge but also for 
interest and costs im addition. 

The statutory charge had far reaching 
consequences. It meant that however much 
delay there might bə in the payment of 
the mortgage debt, the charge would con- 
tinue and it would ba good enough for 
recovery of any amount, however excassive, 
that may accrue due under the mortgage, 
at any distant date. We sesin the present 
case itself that the plaintiff had to pay 
nearly Rs. 6,000 to satisfy the decretal 
amount and he claims contribution having 
regard to that amount. If he has a statu- 
tory charge he would be entitled to enforce 
it although the vendor and vendees, under 
the sale-deed of the 6th of January 1913, 
stipulated for the vendor's liability being 
limited to only so much money as was oa 
that date payableto Ram.Kishun on account 
of the mortgage of 1907. As I read the 
agreement and the sale-dead, the sum of 
Rs. 19,009 was to be paid in at once and the 
vendor made himself liable only for the 
difference as calculated on the date of the 
sale. He never contemplated that however 
much delay there might be (inthe present 
case, the payment was made no less than 
six years after the sale) his shops would 
be liable to pay the difference. In my 
opinion, the vendor limited his liability to 
a particular sum, but made himself per- 
sonally liable and, therefore, not only the 
two,shops mortgaged became liable to be 
taken in execution to enforce the payment 
but all other properties of the vendor. Tak- 
ing all these circumstances of the case I 
am clearly of opinion that by necessary 
implication, tha stipulation in this case, as 
contained in the two contemporaneous 
deeds of sale and agreement, excluded the 
change provided by s, 56 of the Transfer of 
Property Act. . 

I. may point out. that a Bench of this 
Court in Ram Chander v. Bhagwati (2) took 
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a similar view of the contract then betora 
them with regard to the statutory con- 
tract contained in s. 55 of the Transfer of 
Property Act. Bat as already remarked’ 
above, it is impossible to read a contract 
by the language of another contract. | 

The events, that have happened in this 
cass, will illustrate the mischief of any, 
finding to the contrary to the one stated 
above. In purauance of the agreement bet- 
ween the vendor and the vendees, as con- 
tained in the sale-deed of the 6th of Janu- 
ary, 1913, the vendees Ranbir Singh and ` 
Reghuraj Singh have recovered a sum of 
R3 2,900 from the defendants first party 
(see page 63 of the record). If we held that 
the defendants firat party are still liable 
to contribute, out of their two shops, 
originally mortgaged, the defendants firat 
party will have to paya still larger amount 
than already paid by them to the plaint- 
iff. Itis true that it was not the defend- 
ants second party who had satisfied the 
decree of Raja Moti Ohand and others. 
But, certainly, a representative-in-interest 
of theirs had satisfied the decree, and the 
defendants second party were entitled to 
call upon the representative of their vendor 
to abide by the contract. The ‘vendees 
could vary well say that, after all, the 
money had come out of the property pur- 
chased by them and the vendor or his 
representatives were liable to make good 
the stipulation entered into by the former. 

I hold that the defendants first party are 
not liable to contribute and the sult, as 
against them, was rightly dismissed, al- 
though on grounds other than those given 
by me in this judgment. ats 

Next comes the question of liability of 
the defendants other than the defendants 
first party. The right of contribution arose, 
under the law, as soon as the mortgage- 
deed of 1907 was executed. Although the 
liability of the shops was impliedly nega- 
tived, by a contract between the only par- 
ties then interested in the question of 
contribution, by the contracts of the 6th and 
7th of January 1913, the liability of every 
bit of the zemgndari share remained un- 
impaired. The result is that 1¢ and odd 
biswas share still remained in the hands 
of the defendants second party and their 
mortgagees, the remaining defendants, and 
is liable to contribute in proportion to its © 
value. 


e The position then is this. Under the 


mortgage of 1907 a liability arose on three 
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propertiestocontribute proportionately, viz, 
(1) two sheps (2) a two-biswa share (3) a 1$ 
and odd biswa share. The amount paid by 
the plaintiff must be distributed over these 
properties and, although the amount other- 
wise payable by the two shops has ceased 
to become payable, the third item of the 
properties must contribute its own share, 
the plaintiff's property two biswas bearing 
its own proportionate shure. 

The plaintiff paid on the 19th of Decem- 
ber 1319 asum of Rs. 6.008-13-0. Out of this 
a sum of Rs. 5,692-13 0 was paid on account 
of the decretal amount. It is for this amount 
alone that the plaintiff can claim contribu- 
tion. The remainingsum he paid as pen- 
alty and asthe commission for the sale. 
There was no obligation on the plaintiff to 
wait for payment till the sale had taken 
‘place. He cannot, therefore, recover any- 
thing that he had to pay over and above 
the decretal amount. - 

The Gourt below has not come to any 
finding as to what are the liabilities of the 
three items of property mentioned above. 

T have looked into the evidence in the 
case and have come to the conclusion that 
the zemindari property and the two shops 
were really of equal value (vide the state- 
ment of the plaintiff and his cross-examina- 
tion by the defendant No. 1). I notice that 
Mr. Tufail Ahmad was ofthe same opinion 
in his judgment dated the 3lst of January 
1922, since set aside. 

That being so, the liability of the shops 
would amount to Rs. 2,846-6-6. A similar 


liability falls on the zemindari property. 


Dividing this between the plaintiff's pro- 
perty and the remaining share, more or 
less, roughly, in the proportion of 8 to 7, 
the liability of the property in the hands 
of the defendants second to fourth parties 
is Rs. 1,323:— `’ 

The original morigage carried an interest 
of 6 percent. per annum and the plaintiff 
cannot claim anything higher than that. The 
interest at 6 percent. per annum between the 
date of the paymentin Court by the plaint- 
iff (lyth of December 1919) and the date 
of the suit (viz, the llth of June 1919) 
comes to Rs. 126. Thus tite plaintiff is 
. entitled to recover a sum of Rs, 1,449 only 
by sale of the property in the hands of the 
defendants otherthan the defendants first 
party, viz., L biswa, 15 biswansi, 1 tanwansi 
and 94 kachwanst zemindarit property de- 
tailed at the foot of the plaint. 


The plaintiff has already got a decree for ° 


PIRTHIBAS SINGH V, RUEMIN KURR, 


sd? 


recovery of Rs, §,833-5-0, personally agains 

the defendants Nos.3 and 4 only. These 
defendants have not filed any cross-ob ec- 
tion and have submitted to the decree. It 
is, therefore, for the plaintiff to decide whe- 
ther he would have a decree for the gale of 
the aforesaid property for the sum men- 
tioned with interest during the pende rcy 
of the suit and future interest at 6 per cent. 
or whether he will have the decree already 
obtained by him. 

After we had written out a draft judg 
ment on the above lines, we asked the 
learned Oounsel for the parties to re-arzue 
the case, in view of the opinion tentatively 
put down in the draft. We were of opin:on 
subject to hearing the learned Counsel fer 
the appellant again, that the appellant 
could not get a decree for more than 
Rs. 1,449 and odd by sale of 13th biswa slaue 
in village Surjawali. 

The learned Counsel for the appellont 
Mr. Dar, has argued that by applying s. £6 
of the Transfer of Property Act, as between 
the plaintiff and his vendors, the whole of 
the sum paid by the plaintiff should come 
out of the 1}th share leftin the hands of 
the defendants second party and his trans- 
ferees, the defendants third party. We 
have considered this point, but we are 
clearly of opinion that even if s. 56 veig 
applivd, the utmost that we could give to 
the plaintiff was a decree for one-half of 
the money paid by him (subject to deduc- 
tions indicated in the draft judgment) and 
no more, as the entire liability of the 73 
biswas share was for only one-half of tke 
original mortgage money and no more. 

That being so, Mr. Dar has intimates to 
us that his client is not prepared to forego 
his decree for Rs. 5,000 and odd and ty 
accept a decree for a sum of about Rs. 3 009 
although it may be recoverable by enforce- 
ment of a charge. 

In the circumstances, the appeal fails 
and it is hereby dismissed with costs which 
will include Counsel’s fees in this Court on 
the higher scale. Only one set of costs is 
allowed. 


R. L. Appeal dismissed., 
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PATNA HIGH COURT. 
Oivit Raviston No. 151 or 1925, 
June 24, 1925. 

Present :—Justice Sir John Bucknill, Kr, 
OHOTOLAL SAHU—Ptratatirr— 
PETITIONER 
Versus 
GUMANI CHAUDHARY—Dzgrsenpant— 
OppostTe Parry. 

Promissory note, suit on—Note inadmissible in evi- 
dence—Original consideration, suit on, whether man~ 
tainable. 

Where a loan and the execution of a promissory-note 
in respect thereof are contemporaneous and constitute 
ons transaction, a suit based on the original considera- 
tion, if the promissory note is inadmissible in evidence 
for insufficiency of stamp, is not maintainable. 


Applicatin against a judgment of the. 


Munsif, Darbhanga, datedthe 25th Febru- 
ary 1925. 

Mr. S. S. Bose, for Mr. Murari Prasad, 
for the Petitioner. 

Mr. S. K. Mitter, for the Opposite Party. 


J UDGMENT.—This is an application . 


in Civil Revisional Jurisdiction. The ap- 
plication is made under the following 
circumstances:—The applicant was a plaint- 
iff in asuit, which he brought on a pro- 
missory note, to recover from the defendant 
a small sum of money. The suit came 
before the Munsif of Darbhanga sitting as 
a Small Cause Court Judge; and, when 
the plaintiff endeavoured to prove his case 
by the production of this promissory note 


it was found that the promissory note was | 


not stamped and could not be received in 
evidence. No other argument or matter 
appears to have been addressed to the 
Munsif (so far as we can ascertain from the 
record) and the Munsif held on the 25th 
February 1925 that as the plaintiff had 
failed to prove his promissory note upon 
which he had brought his suit the plaint- 
iff's suit must fail and must accordingly 
be dismissed with costs, 

Now, the matter has come before me in 
revision and the suggestion is that the suit 
might havebeen maintainable as one for 
simple money lent, It is perfectly clear 
from the plaint in the suit and from the 
plaintiff's own petition to this Court that 
the loan transaction and the promissory 
noteeconstituted one and the same transac- 
tion and were actually contemporaneous. 
It is also perfectly clear that the suit was 
based upon the promissory note alone and 
upon no suggestion that it was maintain- 
able without the promissory note or that 
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it was a case founded upon a claim merely | 
for money lent, If the suit is fouhded on 
an instrument and that instrument can- 
not be proved it appears to me thatit is 
clear that the suit fails. The learned 
Counsel who has appeared forthe respond- 
ent here has drawn my attention to a case. 
which appears to me to be strongly in 
point Chinnappa Pillat v. Muthuraman 
Chettiar (1). In thatcase, which was decid- 
ed by. Benson and Sundara Aiyar, JJ., it. 
was clearly there laid down that wherea 
loan and the execution of a promissory 
note are contemporaneous and constitute 
one transaction, a suit based on the original 
consideration, if the promissory note 18 
inadmissible for insufficiency of stamp, is 
not maintainable. This would tend to 
show that inthe present case, if the execu- 
tion of the promissory note and the loan 
transaction were, as indeed is admitted, con-, 
temporaneous and as appears to be cleraly 
the case one transaction, it would have 
been impossible for the plaintiff to have 
attempted to sub-merge his promissory 
note and to bring a claim solely upon the 
consideration of money lent. For this reason, 
I am satisfied that, as the plaintiff found- 
ed and brought his suit on his promissory 
note and ashe failed to prove it, his case 
was rightly declared to fail and in consequ- 
ence that the Munsif was right in dismiss- 
ne his case. 

do not, therefore, see that it is possible 
for me tointerferein this matter in revision 
and the application is dismissed with costs, 

Z. K. Application dismissed, 

(1) 10 Ind, Cas. 669; 9 M. L. T. 281. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Orvit APPBAL No. 63-B oF 1925, 
March 30, 1926. 
Present :—Mr. Findlay, Offg. J.C. 
KESHO RAO GANPATRAO—DsFENDANT 
No. 1— APrELLANT 


versus 
PANDURANG AND oraeRs—PLAINTIFFS 


~~ DBFBNDANTS Nos. 2—6— RxsPONDENTS. 
Fraud, decree obtained by—Suit to set aside decree, 
whether matntarnable. 
Where a decree has been obtained by a fraud 
“practised on another, by which that other has been 
prevented from placing his case before the Tribunal 
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which was called 
not binding on him and may be set aside in a 
separate suit. [p. 352, cols. 1 & 2.] 

Mahomed Golab v. Mahomed Sulliman, 21 O. 612; 10 
Ind. Dec. (N. 8) 1038, followed. 

Appeal against a decree of the Subordi- 
nate Judge, First Class, Yeotmal, dated the 
20th June 1925, in Civil Suit No, 28 of 1923. 

Mr. J. C. Ghosh, for the Appellant. 

Messrs. A. V. Khare, W. B. Pen tharkar, 
and M. B Niyogi, for the Respondents. 

J UDGMENT.—It is desirable, first of 
all, to put on record asan annexure to this 
judgment a genealogical tree* which admit- 
te ily represents the relationship of many of 
the parties who will have to be mentioned in 
eonnection with the present suit. Vishwanath 
alias Bapu Patil, had two wives, of whom, 
Rukma, the first, diedin his lifetime. His 
son Bhagwant was given in adoption to 
Harba, a brother of Vishwanath, but pre-de- 
ceased his natural father. Vishwanath died 
on the 2nd of September 1894 and was at 
that time separate from his two brothers. 
Bhagirathi, the surviving widow, was his 
nearest heir, while Tai, the daughter of 
Rukma, was also alive. In Oivil Suit. No. 
212 of 1906, finally decided on 28th June 
‘1912, Sheoram Rane, the deceased father 
ofthe defendants Nos. 2 to 6 and the uncle 
of the Ist defendant Kesho Rao, obtained 
a decree against Bhagirathi for a 2 anna 
share of Mouza Pimpalgaon on the strength 
ofa Will alleged to have been executed by 
Bapu Patil on the 27th of August 1894, that 
is, within a weekof his death. Again, .in 
Civil Suit No. 59 of 1920 filed in the same 
Oourt, viz., that of the Subordinate Judge, 
Yeotmal, the present defendants obtained 
a corresponding decree against Bhagirathi 
for mesne profits. In Civil Suit No. 64 of 
1921 in the Court of the Second Additional 
Distict Judge, Amraoti, brought by Ganpat 
Rao, the grandson of Baji Rao, as a resi- 
duary legatee on the strength of the same 
Will it was held that the decision in Suit No. 
1 of 192Lin the Court of the Additional Dis- 
trict Judge, Wardha, operated as res judicata 
and that the execution of the Will was not 

roved. Inthecourse of the progress of 
Buit No. 64 of 1921 the mukhtyars of Bagir- 
athi discovered a diary belonged to Kesho 
Rao, defendant No, 1, whicHit is alleged, 
revealed to Musammat Bhagirathi for the 
firat time the factthat the alleged Will of 
Bapu had been forged in 1900, She accord- 
ingly brought this suit for a declaration 





Appended in the end, 
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that the decreesin Civil Suits Nos, 219 of 
1906 and 59 of 1920 were null and void and 
not binding on her. 

A deed of gift had been obtained from 
Bhagirathi in favour of her brother Abhiman, 
He had been made a co-defendant in the 
suit for mesne profits and also in the connect- 
ed appeals. He accordingly was joined as 
plaintiff No. 2 inthe present case, while 
Vithoba, the adopted son of Bhagirathi, was 
made the 3rd plaintiff. In the course of 
the trial of the suit, Bhagirathi died and 
Pandurang, the son of Tai, was substituted. 


. Vithoba and Pandurang do not admit the 


claims of each other, as their position was 
that each ofthem was exclusively entitled 
to carry on the suit, but both were agresd 
that the defendants were liable for the re. 
liefs claimed against them. Hence the fub- 
ordinate Judge, First Olass, allowed them 
both to remain as plaintiffs without decidin g 
their rights inter se. 

The defence of Kesho Rao, defendant No. 
1, was adopted by the other defendants. It 
was alleged that the question ofthe genuine- 
ness of the Will was res judicata in con- 
sequence of the decision in Suit No. 212 of 
1906. They denied that the Will was forged 
or that the suit for possession and mesne 
profits of Mauza Pimpalgaon’s share wag 
obtained by fraud. They alleged that Mx. 
sammat Bhagirathi was herself major when 
she presented the Will for registration in 
1900. On these and connected grounds the 
defendants denied the plaitttifis’ claim. 

On the issues which arose on these snd 
connected pleadings the Subordinate Judge, 
First Class, decided as follows :— 

(a) That the decrees obtained in tho 
Civil Suits Nos. 212 of 1906 and 59 of 1920 
were obtained by fraud on the Court and 
on Bhagirathi. 

(6) That the fraud was discovered when 
Kesho Rao’s diary came to light in 1921. 

(c) That the Will was a false and forged 
one. 

(d) That the suit was not barred by 
reason of res judicata, 

(e) That the plaintiff No 2, Abhiman, 
was a necessary party to the suit. 

The plaintiffs were accordingly given a 
decree they asked for, and asa result the 
lst defendant Kesho Rao has filed the pre- 
sent appeal. o 

The main contention to be considered in 
this appeal is the allegation that the decrees 
in Civil Suita Nos. 212 of 1906 and 59 of 1920 
are res judicata and thatit waa not open tothg 
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lower Court to disturb the findings arrived 
at therein. For my own part, it is perfectly 
clear to me that in Suit No. 212 of 1906, ex- 
ecution of the Will was admitted. What was 
pleaded was that Bapu, at the timeof exe- 
cution, was not in a tt state of mind to 
execute the Will and that undue influence 
had been exercisedoverhim, That suit was 
fought out on these allegations, coupled 
with the assumption that mereexscution of 
the Will by Bapu had been duly carried 
through. It was on this assumption that 
witnesses like Appa (D, W. No, 5), scribe of 
‘the Will, Nana (P. W. No. 3, an attesting 
witness, Balaji (D` W. No, 6) and Sitaram 
(D. W. No.8) were examined. The factum 
of execution was notin question ab all, as is 
perfectly clear alsofrom the judgment in 
Second Appeal No. 138-B of 1916, decided 
by Prideaux, A.J. O., on 23rd April 1917: 
cf. Ex. P. 1. How the question of res 
judicata can, therefore, possibly arise, I am 
unable to see, if the allegations put for- 
ward in paras. 6, 7 and 9of the plaint are 
correct. These allegations are to the effect 
that the fact that the Will was a forged one. 
only came to the knowledgeof the plaintiff 
Bhagirathi in February or March 1921 
‘through the discovery of the diary extract 
(Ex. P. 22). It is suggested that the alle- 
gations of fraud are not sufficiently definite 
that the plaintif was unable to say who 
precisely forged the Will and the like, but 
in the circumstances of a case like the pre- 
pentit ssems to me preposterous to postulate 
that the allegations in this connection 
could have been any more definite than 
they were. If conspiracy there was, very 
obviously several persons were involved 
therein. For my own part, [think the evi- 
dence considered by the Subordinate Judge, 
particularly when it is raad with the ex- 
haustive judgment of Hallifax, A. J. C., in 
First Appeal No. 23 of 1923 (Ex. P. 21) 
and with the judgment of the Additional 
District Judge, Wardha, in Civil Suit No. 1 
of 1921 (Ex. P 5), is entirely conclusive 
onthe point that the Will in question was 
never executed by Bapu. 

On behalf ofthe appellant there has been 
an attempt to make some capital out of the 
fact that Kotval, A. J, O., while agresing 
with Hallifax, A. J.O., that the genuineness 
of the Will had not been proved, hesitated 
to hold definitely that the Will was a for- 
gery and, on the ground that a criminal pro- 
sécution in thie connection would very likely 


fail, disagreed with Hallifax, A.J, O, on, 
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the question of action under s. 476, Or. P.O. 
For my own part, the general considerations 
advanced by Hallifax, A. J. O; as regards 
the contents of the Will, its non-production 


- until six months later, the mysterious dis- 


appearance of the original and the multi- 
tude of circumstances, which pointed to 
its having been brought into existence 
shortly before it was presented for registra- 
tion, seem tome to be conclusive on the 
question that it was a forgery. 

It is also to my mind absolutely establish- 
ed that it was only when the tell-tale ex- 
tract from the diary of Kesho Rao was dis- 
covered thatthe eyes of Musammat Bhagi- 
rathiand her frienda were opened to the fact 
that the Will was undoubtedly a forgery. IL 
cannot construe the extrach from the diary 
as being in any way consistent with ;honest 
conduct on the part of Kesho Rao. The ex- 
planation he has attempted to give of it as 
D. W. No.. l only requires to be read to be 
disbelieved. It is utterly impossible, in the 
circumstances setforth in para. 16 of the 
lower Court's judgment, to suppose that 
Keshorao would not have known long before, 
if the Will were a genuine one, of the fact 
that he had ‘been given a 2-anna share in 
Mouza Pimpalgaon. The state of ignorance 
—absolute or comparative—which Keshorad 
would have us believe to have existed in 
this connection, is entirely inconsistent 
with the ordinary course of human life and 
conduct. The language of the diary, more- 
over, clearly shows that the’reference was 
to a benefit he expected to receive, not to 
one already received, and this fact. alone 
puts out of question the absurd explana- 
tion which Kesho Rao has attempted to 
give of this all important diary extract. I 
am not atall impressed by the fact that 
Bhagirathi is said to have consented to 
registration and to haveadmitted the Will 
at the time of execution. The considerations 
advanced by the Additional District Judge, 
Wardha, in Civil Suit No. 1 of 1921, seem 
to me absolutely conclusive on this point. 
Whether or not Bhagirathi is to bs consider- 
eda pardanashin woman, there is no doubt 
that she was utterly hoodwinked through- 
out by her mukhtyars and by interested 
parties, and the so-called admissions of 
hers made in later documents seemto me’ 
utterly valueless as against her. 

It has been suggested that the mere fact 
that Bhagirathi’s mukhtyars fought out Sait 
No, 212 of 1906 on the grounds they did, 
Bhowa that they were, in reality, working 
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purely in her interests and is utterly incon- 
sistent with the theory offorgery advanced 
on behalf of the plaintiff in the present suit. 
My attention has been drawn'in this con- 
nection to the fact that in Bhagirathi’s 
written statement in Suit No. 212 of 1906 
the then plaintiff was put to strict proof of 
the execution of the Will, and that pleas 
like these are utterly inconsistent with the 
theory now put forward on behalf of the 
plaintiff. Icannct see that these considera- 
tions have any real weight. A pretence had 
to be made of defending the suit and it is 
perfectly clear that the real line of defence 
adopted was'one which was bound to break 
down, viz., the theory that Bapu was insane 
or had executed the Will under undue in- 
fluence. It isimpossible at this time of day 
to work out the ramifications of this con- 
spiracy, in which various other persons be- 
sides Bhagirathi’s mukhtyars must have 
been engaged. - 

If theevidence of the witnessesas to execu- 
tion in Suit No. 212 of 1906 be examined in 
detail, more pitifully meagre or suspicious 
evidence could hardly be imagined, Ram- 
chandra (D. W. No. 3), for example, says 
that Bapu neither read the Will or had it 
read outto him (cf. Ex. D. No. 3), and the 
witness doesnot explain how the plaintiff 
was able to go away and come back with a 
ready made Will merely because Bapu had 
declared his intention of making such a 
Will. Defence Witness No.5 Appa’s evidence 
shews that the Will was dictated to him by 
Sheoram Rane, and this witness stated that 
no one signed or attested it in his pre- 
sence. Balaji (D. W. No. 6) admits that he 
does not know whether Bapu actually sign- 
ed the Will. Nana(P. W; No. 5), on the other 
hand, says that Bapu dictated the contents 
of the Will. This and the other evidence 
examined in the previous suit, had the 
question of mere execution been in dispute 
then, would have been utterly insufficient 
to establish this factum, and there cannot 
be, in my opinion, the slightest ground for 
questioning the finding that Bapu never 
executed this Will. 

There cannot, in my opinion, be any 
question but that, if the Will had been a 
genuine one and if Kesho „Rao at least 
knew ofits existence, he would undoubted- 
ly have taken steps to have its contents 
brought to light. When the actual cons- 
piracy for the forgery of the Will was 
formed, it is impossible to say but once this 

idea was mooted, obviously the production 
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of the original in the Courts later would 
have been undesirable and, therefore, it is 
we find that steps were taken for regis- 
tration in 1900. Corrohorative evidence, 
however, would have to be obtained as to 
the existence of the Will and, therefore, it 
is that we find the extraordinary sequi uce 
of documents like P 18 the deed of 
gift in favour of Pandurang, dated 24th 
June 1901: cf. the receipt (Ex. P19) and 
the sale-deed (Ex. P20) in favour of Sita- 
ram Bhat and Narayan Bhat brought into 
existence. A highly significant circum- 
stance in this connection is the criminal 
complaint which Laxman, the father of 
Pandurang, filedin the Court of the First 
Olass Magistrate, Wuni, on the 2nd of 
May 1900. This man had evidently got 
wind of the fact that a forgery had been, 
or was being brought into existence. The 
extraordinary sequence, thereto, wo tind 
in Ex. P18, the deed of gift in favour of 
the complainant’s son Pandurang, and 
there can be little question that this man's 
opposition tothe Will was bought off in 
the way the latter document suggests. 
The indications are that the girl Bhagirathi, 
as is not uncommon in this connection, 
was entirely in the hands of her mukhtyurs, 
She seems to have been utterly willing to 
sign or admit the execution of any docu- 
ment which was put before her, and this 
would seem to have been precisely what 
occurred in the present case. An absurd 
suggestion has been made that the plaint- 
iff or her friends may have suppressed the 
Will, but there is a significant admission 
in the evidence of Kesho Rao (D. W. No.l) 
that the Will used to be kept by the 
mukhtyar Madhav Manohar, and there 
cannot be the slightest doubt that it is 
the defendants or their friends who herve 
suppressed the Will in question. Indeed, 
each and every circumstance the more it, 
is examined in this case, only points to 
the undoubted correctness of the lower 
Court’s conclusion as well as of the decision, 
of Hallifax, A.J. O., in First Appeal No, 93 
of 1928. 

If we turn to the deed of re-union (Ex, 
P23), dated the 30th of June 1891, it ig 
perfectly obvious that the object was to 
exclude Ganpat Rao, as Bapu and Dadu 
had not been on good terms. This deed 
of re-union was indeed a resort to an ^n- 
direct method of excluding Ganpat Reo, 
and in these circumstances it is hardty 
conceivable that the Will would have been 
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of the contents it is. The significant fact 
that not a single document is forthcoming 
prior to the year 1900, in which the Will is 
mentioned, has been sufficiently remarked 
upon by the Subordinate Judge. There 
was no reason to keep the Will secret; in 
fact, there was every reason for making its 
contents known, had it been executed in 
1894, and the non-mention of it in the muta- 
tion proceedings, which followed Bapu's 
death, is equally mysterious on any theory 
of the Will being a genuine Will. The 
suspicious natureof the contents of the Will 
has been fully considered in the judgment 
of the Additional District J udge, Wardha, 
in Suit No. 1 of 1921, and in the con- 
nected judgment of Hallifax, A.J.C., already 
referred to. It would perhaps be sufficient 
in this connection to mention the fact that 
Sheoram got a 2-annas share in Mouza 
Pimpalgaon, while the testator’s daughter 

ets a single field the value of which may 

e judged from the fact that its area is 
18 acres 36 gunthas, while its rental.is only 
Rs. 5-8U and some comparatively worth- 
less moveable property. Many other cir- 
cumstances could be mentioned, which in- 
dubitably point to the Will in question 
being a sheer forgery, but no evidence has 
been produced in this case on behalf of the 
defendant-appellant, which should conceiv- 
ably lead this Court to differ in this con- 
nection from the finding arrived at by the 
Additional District Judge, Wardha, and 
Hallifax, A. J. 0.,in-Suit No.lof 1921. The 
more each arid every cirsumstance in the 
case is looked into, the more the impossibi- 
lity of the Will being a genuine one becomes 


. more patent, 


It is not part of the duty of this Court 
to attempt to formulate exact finding as to 
who were, or were not, implicated in the 
fraudulent transaction, but that this tran- 
gaction did occur with a view to defeating 
and defrauding the claims of Musammat 
Bhagirathi, has most clearly been estab- 
lished. 

Lastly, I desire to add that I have been 
referred by Counsel for the appellant to a 
number of decisions relating to the alleged 
effect of fraud on a decree previously ob- 
tained. In Mahomed Golab v. Mahomed 
Sulliman (1) it was pointed out that where 
& decree has been obtained by a fraud 
Aa on another, by which that other 

as been prevented from placing his case 
before the Tribunal which was called upon 


. $o adjudicate upon it, the decree is not. 
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binding on him and may be set aside in a 
separate suit. This is precisely the con- 
dition which has been fulfilled im the pre- 
sent case. The accidental discovery of the 
diary of Kesho Rao, which threw a new 
and violent search-light on the real nature 
of the alleged Will transaction, was precise- 
ly such a circumstance as is contemplated 
by the decision in question. There is in 
the present case, moreover, not the slightest 
doubt but thatin Suit No. 212 of 1906 Musam- 
mat Bhagirathi’s agent, who conducted the 
said suit for her, deliberately refrained from 
taking up the plea that the Will had not 
been executed by Bapu. The decision in 
Moruful Hug v. Surendra Nath Roy (2) also 
gives the appellant no benefit for the 
simple reagon that the all important piece 
of evidenge, viz., the discovery of the diary, 
was not available in the previous suit. It 
may be pertinent alao to point out in this 
connection that no want of due diligence 
can be postulated against the present 

laintiffs-respondents in this connection. 

he diary in question was discovered ina 
place and under circumstances which the 
plaintiff could not reasonably have been 
expected to foresee. In none of the various 
decisions quoted on behalf of the appellant 
can I find anything which would induce 
me to hold that the present suit was. not 
maintainable. 

Lam in full accord, therefore, with the 


judgment of the Subordinate Judge, First 
‘Class, and dismiss the present appeal. -Ttie 


appellant must bear the respondents’ costs. 
G. R. D. Appeal dismissed. 


Z K. 
(1) 210. 812; 10 Ind. Dec, = 8.) 1038. 
(2) 15 Ind. Cas. 893; 16 O. W. N. 1002, 
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No. 2343 oF 1923. 
February 15, 1926. 
Prezent:—Mr. Justice Suhrawardy 
and Mr. Justice Graham. 
LAL BEHARY MAITY AND OTHERS 
—PLaINTIFFS—-A PPBLLANTS 
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Y 
‘RAJENDRA NATH MAITY AND OTHER§S— 


DEFEN DANTS— RESPONDENTS. 

Bengal Land Revenue Sales Act (XI of 1859), aa. 5, 6, 
383-—Contract Act (1X of 1872), s. 59— Arrears of land 
revenue—Sale—Notice under 8. 6, necessity of-—Irre- 
guiamty—Sale when can be set aside—Substantral in- 
gury—Cesses, whether can be tneluded in arrears— 
Sale held in absence of arrears, legality of—Payment 
towards particular kist, appropriation of 

A notice under a 5 of the Bengal Land Revenue Sales 
Act must issue before a mehal has become liable to sale, 
whereas a notification under s 6 of the Act has to be 
issued after the property has become liable to sale—a 
date for sale having been fixed. A combined notifica- 
tion under ss. 5and 6 cannot, therefore, be legally 
issued. [p 354, col. 2.] eee 

The amount of cessos dus cannot be mecluded in 
the amount recoverable under tho Bengal” Land 
Revenue Sales Act. [abid] Sin eas 

Where there are no arrears of land reyenue there can 
be no sale under the Bengal Land Revenue Sales Act 
and if a sale takes place in such a case, the Civil Court 
Bee Na A Aa to set it aside apart: from the Act. 
ibi à 
l Whether a non-compliance with the provisions of the 
Bengal Land Revenue Sales Act amounts to an illegality 
or an irregularity, it can only be a ground for set- 
ting aside a sale if the party camplaining succeeds 
in proving that sybstantial injury has resulted from 
auch non-compliance. What is meant by the ward 


‘irregularity’ in s. 33 of the Act is the effect af the. 


sale having been held contrary ta the provisions of 
the Act. Where, therefore, a Collector has jurisdic- 
tion to hold a sale, non-compliance with any of the 
provisions of the Act will render the sale liable ta 
be set aside only on the ground that a party has 
sustained substantial injury by reason af the illegality 
or irregularity complained of [p 396, cols. 1 & 2.] 

Wheres party making a remittance of land revenue 
to the Collector specilies the particular kiat towards 
which the payment must be credited, the Collector 
has no authority by virtue af the provisions of s. 49 
of the Contract Act to credit the payment tawarda 
any other kist. [p.357 eal 1] 

Per Graham, J.— The notification under s. 8 of the 
Bengal Land Revenue Sales Act ought to be issued in 
all cusss, and it cannot be dispansed with on the ground 
that a notification has already been issued under s, 5 
of‘the Act. [p 357, col 2] 4 

Section 59 of the Contract Act applies to payments 
of Government reyenye, [p 438, at 2] | 

Appeal against ‘a decree ab a District 
Judge, Midnapur, dated the z9th of June 
1493, reversing that of the Subordinate 
Judge, Midnapur, dated the 29th of July 
1922. 

Mr. Amarenulra Nath Basu and Babu 
Rama Prosad Mukhopadhaya, for the Ap- 


pellants, 
24 
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Dr. Dwarka Nath Mitter, Mr. Harendra 
Kumar Sarbadhikari, Babus Subodh Chan- 
dra Duttand Nripendra Chandra Das, for 
the Respondents. 

JUDGMENT. 

Suhrawardy, J.—This appeal by the 
plaintifs arises out of a suit for recovery of 
possession of their 6-annas share in Touz: 
No. 1666 of the Midnapur Collectorate after 
seiting aside the revenue sale of the said 
touzt held on the 10th January 192) or in 
the alternative for a direction upon the 
defendants to reconvey the plaintiffs’ share 
in the towzi to them. The learned Subor- 
dinate Judge inthe Trial Court being of 
opinion that there were no arrears and that 
there was no publication of the notice 
under s. 6 of the Revenue Sales Act (XI of 
1859) which omission rendered the sale 
tpso facto void passed a decreein favour of 
the plaintiffs setting aside the sale as null 
and voidand allowingthe plaintiffs to re- 
cover possession oftheir 6-annas share in 
the mehal. On appeal the learned District 
Judge of Midnapur held that the decree of 
the Trial Court was apparently wrong in 
setting aside theentire sale when the other 
‘proprietors ofthe touzi did not object to it. 
The only decree in his opinion that could 
have been passed was for an order upon 
defendant No. 1 (purchaser) to reconvey the 
property to the plaintifs. The learned 
Judge further held that there was service 
ofa notice which might be taken to be one 
under s. 6 of the Act; but if there was 
noservice ofa separate notification under 
s 6, it amounted only to an irregularity and 
that as the plaintiffs failed to prove sub- 
stantial injury the sale was not liable to be 
set aside under 8.33 of the Act. In this 
view the learned J udge dismissed the plaint- 
iffs' suit. ` 

The plaintiffs have appealed and on their 
behalf it is urged in the first place that the 
sale was bad in law as no notification 
under s. 6 of the Revenue Sales Act was 
served and as this amounted to an illegal- 
ity the eale should be held to be invalid. 
‘In the second placeit is contended that on 
proper calculation it should have been 
found that there were no arrears; and that 
the Courts below were wrong in consider- 
ing the amount claimed for cess as part o$ 
the revenue recoverable under Act XI o 
1859. 

As regards the first ground, itis neces- 
sary to state the facts of the case. The 
mehal was assessed with revenue of 
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Rs. 107-11-9 and cesses of Rs. 2-12-0 pay- 
able in four quarterly instalments, It is 
found that the amount due for March and 
June kists of 1920 was short by Re. 5-7-9. 
Aecording to the notification made by 
the Board of Revenue under s.3of the 
Act the March kist was to have been paid 
on or beforethe 28th March andthe June 
kiston or before the ?8th June. Under 
s. 2 ofthe Act these kists, if unpaid, were 
arrears on the lst May and lst August. 
On the 9th August 1920 the Collector direct- 
ed the issue of notice under s. 5 of the Act, 
which was served in September 1920, as 
there were some attachments on the mehal. 
This notice was in the following form:— 
“Notice is hereby given under ss. 5 and 13 
of Act XI of 1859 that unless the arrears of 
revenue mentioned below are paid on or 
before the next latest date of payment, viz., 
the 28th August 1920, the under-mentioned 
estates or share of the estate in the District 
of Midnapur will be put up for sale at the 
office of the Collector of that District on the 
10th January 1921 at noon for the said 
arrears.” On the 17th November 1920 the 
Collector ordered that the mehal should be 
advertised for sale. The sale was held on 
the 10th January 1921 and the mehal was 
purchased by defendant No, 1 for Rs. 2,100. 
Before the sale, on the 25th and 29th Sep- 
tember 1920 the plaintiff remitted the sum 
of Rs. 5-1-U to the Collector by two money- 
orders with the direction that the amount 
should be credited towards the September 
kist. | 
Itappears that there was only one notice 
served purporting to be under ss. 5 and 13, 
referred to above. The learned District 
Judgeis of opinion that the notice was in 
the form of the notice prescribed by the 
Board of Revenue and in fact it amounted 
to a combined notice under ss.5 and 6 of 
the Act. I must express my regret that 
the form should have been adopted for the 
purpose of necessary notifications under the 
Act. The notice under s. 5 is to be issued 
for the arrears of the description mentioned 
in that section. That section says that 
such notice shall specify the nature and 
amount of the arrear so demanded and the 
latest dateon which the payment thereof 
shall be received and shall be served not 
less than 15 clear days preceding the date 
fixed for payment according tos. 3 of the 
Act. According tos. 3 of the Act, the Board 
of Revenue has fixed the dates of payment 
ef the kists which in the present case Were 
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the 28th March and the 28th June. The 
notice under s. b should havè issued 15 
clear days before those dates. The noti- ` 
fication under s. 6 is to be issued after the 
latest date of payment fixed in the manner 
prescribed in s. 3 of the Act. 

The notice under s. 5 apparently is to be 
issued for the purpose of giving warning to 
the people concerned of the liability of the 
mehal being soldin the event of the pay- 
ment not being made within the time fixed 
therein It must, therefore, issue before the 
mehal has become liable to sale; whereas 
the notification unders. 6 has to be issued 
after the property has become liable to 
sale—a date for sale having been fixed. In 
this view I fail to understand how a com- ' 
bined notification under ss.5 and6 can be 
legally issued. The effect of the issue of 
this noticein the present case must be that 
there was no service ofa proper notifica- 
tion issued under s. 6 of the Act. 


The next question thatarises for con- 
sideration is the effect of non-service of a 
notification under s. 6 of the Act. In order 
to decide this question if is necessary to 
consider the second point raised on behalf 
of the appellants, namely, that there were 
no arrears of revenue at the time of the 
sale. If the appellants succeed in estab- 
lishing that there were no arrears at the 
date of sale, they must succeed in the suit 
as in that case the Collector had no jurisdic- 
tion to bring the mehal to sale. It has been 
held in several cases that where there were 
no arrears there was no sale under the Act 
and, therefore, the Civil Court has jurisdic- 
tion to set aside the saleapart from the Act. 
Itis argued on behalf ot the appellants in 
the first place that the amount of cesses 
could not be included in the amount re- 
coverable under the Revenue Sales Act; and 
for this view reliance was placed ons. 42 of 
the Bengal Cess Act of 1886 and the case 
of Gujraj Sahai vy, Secretary of State for 
India (|). In my opinion this contention 
is right. But the amount of cesses comes to 
about Rs. 3 and if that is deducted from the 
amount due, namely, Rs. 5and odd, there 
would stil] be a balance of Rs. 2 and odd 
due on account of arrears of Government 
revenue, It cannot, therefore, be said that 
there was no arrear due at the date of sale. 
This gave jurisdiction to the Collector to 
hold the sale under the Act. The fact that 
the amount of arrears claimed was different 


(1) 17 O. 414 at p. 431; 8 Ind, Dec. (N. 84) 815. 
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from what is found really due did not take 
away that jurisdiction. The sale was, there- 
fore, held with jurisdiction, 

It remains to be seen whether the sale is 
liable to be set aside in the absence of ser- 
vice of notification under s. 6 of the Act, 
The matter really rests upon the construc- 
tion to be put on s. 33 of the Act. That 
section provides that no sale for arrears of 
revenue shall be annulled by a Court of 
Justice except on the ground of its having 
been made contrary to the provisions of 
this Actand then only on proof that the 
plaintiff has sustained substantial injury by 
reason of the irregularity complained of. 
It is argued on behalf of the appellants 
that the failure to serve the notification 
unders.6 ofthe Actis not an irregularity 
and isnot covered by s. 33. In support of 
this view reliance has been placed on some 
passages in the judgment in the case of 
Maharaja Mahashur Singh v.Baboo Hurruck 
Narain Singh (2). That case was decided 
under the provisions of Act I of 1845, which 
did not contain any provision correspond- 
ing tos. 830f Act XI of 1859. Therefore, it 
is no authority in support of the view 
pressed before us. The sheet-anchor of 
the appellants’ case is the decision of a Full 
Bench of this Court in the case of Lala 
Mobarick Lal v. Secretary of State for 
India (3). It was therein decided by a 
majority of four Judges that a non-compli- 
ance with the provisions of s. 6 of Act XI of 
1859is not a mere irregularity curable by s. 8 
of the Bengal Act VIII of 1868, but an illegal- 


ity; and the sale held without compliance’ 


with the provisions of s. 6 of the Act is 
null and void as not being a sale 
under the provisions of Act XI of 1859. 
Tottenham, J., dissented from this opinion 
and held that the sale held under such 
conditions is not ipso facto null and void, 
but is liable to be annulled only on proof 
that the person whose land has been sold 
has sustained injury by reason of the inform- 
ality imthe publication of the notification. 
it is submitted on behalf of the respondents 
that this decision has, by the Judicial Com- 
mittee as well as by later decisions of this 
Court, been impliedly overruled and the 
correct viewthat is now estdblished upon 
the authorities is that non-compliance with 
the provisions of s. 6, be it an illegality or 
‘irregularity, doesnot render the sale ipso 

(2) 9M.L A. 268 at pp. 278, 282; 1 Sar. P. C.J. 
854: 19 B. R.743. 

(3) 11 C. 200; 5 Ind. Dec. (x. 5) 893 (F. B.) 
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facto void but makes it liable to be set 
aside on proof of substantial injury to the 
party complaining under s, 33 of the Act. 
In support of this view reliance is placed 
upon the cases of Shamanta Radha Charan 
Dasv. Sharfuddin Hossein (4) and Ganga- 
dhar Das v. Bhikari Charan Das (5). In the 
former case itis held that the Full Bench 
ruling in Lala Mobaruck's case (3) has in 
effect been overruled by the decision of 
their Lordshipsof the Judicial Committee 
in the case of Gobind Lal Roy v. Ramjanam 
Misser (6). Inthe latter case the learned 
Judges held that Lala Mobaruck's case (3) 
has ceased to ba binding by reason of the 
decisions of their Lordships of the Judicial 
Committeein Tasudduk Rasul Khanv. Ahmad 
Husain (7) and in Gobind Lal Roy v. Ram- 
junam Misser (6). The position, therefore, 
has to be examined in order to find out if 
the view taken in these cases is correct. 
The decision of their Lordships of the 
Privy Oouncil in Gobind Lal Roy's ease 
(6) was in an appeal against a decision 
of this Court reported sub nomine Go- 
bind Lal Roy v. Biprodas Roy (8). This 
was a decision passed by Tottenham and 
Gordon, JJ. At page 413* of the report the 
learned Judges stated thus: “We need not 
express any decided opinion on this latter 
point (the application of s. 330f Act XI of 
1859), “because it seems to us that we are 
bound by the judgment of a Full Bench of 
this Court in a somewhat similar case, Lala 
Mobaruck Lal v. Secretary of State for India 
(3); and thaf, ia accordance with that judg- 
ment, we are compelled to hold thats. 33 
of Act Al is not applicableto the present 
case, whatever be ourown opinionon that 
point.” The last few words had reference 
to the dissentient judgment of Tottenham, 
J.,in that Full Bench case. On appeal 
from this decision the Judicial Committee 
sat it aside and confirmed the sale; but no 
direct reference was made to the Full 
Bench case in their Lordships’ judgment. 
It, however, appears from the report of the 
cage that it wasargued before their Lord- 
ships on the sirength of the Full Bench 


(4) 20 Ind. Oas. 433; 41 O. 276; 17 O. W. N. 1133. 

(5) 13 Ind Cas. 403; 16 O. W. N. 227, 

(6, 201. A. 165, 21 C. 70; 17 Ind. Jur. 5386, 6 Bar 
P. O. J. 356; 10 Ind. Dec. (N. s.) 679 (P. CO). ‘ 

(7) 201. A 176; 21 0.66; 17 Ind Jur. 534: 6 Sar. 
P. O. J. 324; Rafique & Jackson's P, C. No. 131: 16 
Ind. Dec. (N. s.) 676 (P. 0O.. k 

(8) 17 ©. 398; 8 Ind. Dee (x. 8.) 805. 
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decision of this Court. In giving their 
judgment tbeir Lordships made the follow- 
ing observation: ‘In the opinion of thier 
Lord-hips a sale isa sale made under Act 
Xf of 1859 within the meaning of that Act 
when it is a sale for arrears of Government 
revenue, held by the Collector or other 
officer authorised to hold sales under the 
Act, although it may be contrary to the pro- 
visions of the Act either by reason of some 
‘irregularity in publishing or conducting the 
sale, or in consequence of some express pro- 
vision for exemption having been directly 
contravened.....1t is difficult to suppose that 
the introduction of that sentence (and 
then only on proof that the plaintiff has sub- 
stantial injury by reasona of the irregularity 
complained) in the Act of ls5y could 
have been intended to have the effect of ex- 
cluding from s. 33 all cases of illegality as dis- 
tinguished from irregularity.” The case of 
Shamanta Radha Charan Dasv. Sharfuddin 
Hossein (4) was taken in appeal '|Sharfud- 
din Hossein v. Samanta Radha Charan Dus 
‘(9)] before the Privy Council and their Lord- 
‘ships confirmed the decision of this Court. 
It was argued in that case that the pub- ` 
lication of the notification under s. 6 in 
the Vernacular Local Gazette was’ an il- 
‘legality and not a mere irregularity. Their ` 
Lordships held that the procedure was not 
contrary to the provisions of the Act and ` 
if it was an irregularity the appellant had 
failed toshow any substantial injury arising 
out of the irregularity complained of. On 
these authorities, therefore, there is no es- 
gape from the conclusion that whether the 
non-compliance with the provisions of the 
Act amounts to an illegality or an irregu- 
larity, it can only be a ground for setting 
aside a sale if the party complaining suc- 
ceéds in proving that substantial injuiy has 
resulted irom ‘such non- -compliance. The 
divergent views on the effect of an illegal- 
ity of irregularity on the sale held under Act 
XI of 1859 is due tothe use of the word 
“irregularity” in s. 33. But reading all 
the clauses of the section together there 
ean beno doubt left that what is meant 
by the word “irregularity” in the section 
is the fact of the sale having been held 
contrary to the provisions of the Act. There 
is no indication in the Act that any dis- 
tinction was made between “illegality” and 
“irregularity.” The authorities to which I 

(9) 47 Ind Cas 995; 45 I. A. 205: 46 0. wa 16 


L. J.915; 35 M. L J. 644; 25 M, L. T. 80; 9 OL, 
J. 198; 23 0. W. N, 369; 21 Bom, L, R. bad iP. "Cie 
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have referred show that if the Collector 
has jurisdiction to hold the salg, non-com- 
pliance with any of the provisions of the 
Act will render the sale liable to be set 
aside only on the ground that a party has 
eustuined substantial injury by reason of 
the illegality or irregularity complained of. 
It is no doubt. bard to suppose that the 
Collector may hold a sale without observ- 
ing any provision of the Act and the sale 
should be held good if no injury is caused 
to any party. .Butthe law with regard to 
the recovery of arrears of Government re- 
venue is strict as their Lordships observed 
in Gobind Lal Roy's case (6): “Sales for 
arrears of revenue are of constant occur- 
yence ; anything which impairs the security 
of purchasers at those sales tends to lower 
the price of the estate put up for sale.” 

On the question of injury the learned 
Judge has found in agreement with the 
Subordinate Judge that the plaintiffs have 
failed to prove any fact which would justify 
the inference that the inadequacy of price 
fetched at the sale was in.any way due to 
the failure of the Collector to,issue a noti- 
fication unders. 6. It was argued on behalf 
of the plaintiffs that the property was worth 
Rs, 4,000, whereas it. was sold:for Rs. 2,100. 
On this point the, leained,dudge remarks 
that there werg several bidders: present and 
that there was “a hot contest between them 
and the” Jowi, ‚price -fetched was to be 
' attributed to tha tact that the sale was a 
Court sale,’ 

‘The ‘firding’. of fact that the low price 
fetched at the sale, was not-due to the failure 
of the Collector -to issue proper notification 
under s. 6 of the Act is a finding of fact 
which must be accepted. That bemg.'so 
whether the non-compliance with the pro- 
visions of s. 6 amounted to illegality or 
irregularity, the plaintifs are not entitled 
to succeed on the finding of the Court te- 
low that the inadequacy of price was not 
ate the breach ofany provision of the 

ct 

There is one other point which was urged 
during the argument on behalf of the ap- 
pellant., It was stated thatthe amount of 
Rs »-1 O'sent by the plaintiffs to the Collec- 
tor by money-ordershould have been credit- 
ed to the defaulted kisis. As to that the 
learned District Judge observed that it 
was sent with a direction by the plaintifs 
that the amount should be creaited 1o- 
waids thekeptember kist and that under 
s. 09 of the Contract Act, the Collector 
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had no authority to do otherwise. We think 
that this view is correct. Ia Mahomed Jan 
v. Ganga Bishun Singh (10) under similar 
circumstances the Collector had appropriat- 
ed the amount sent with a direction by 
the defaulter to appropriate it to a certain 
kist, towards the payment of another kist 
and their Lordships of the Judicial Com- 
mittee held that the appropriation was not 
to be varied without the consent of the 
payer. 

The result of the above considerations is 
that this appeal fails and is dismissed with 
costs. 

Graham, J.—I agree that the appeal 
must be dismissed and propose to state 
briefly my reasons. The learned Advocate 
for the appellants confined himself to argu- 
ing two points. He contended firstly 
that the Court of Appeal below should have 
held that the issue ofa notification under 
s. bof the Revenue Sale Law was necessary, 
and that the omission to issue it was an 
illegality, and not a mere irregularity, the 
effect being to render the sale null and 
void. Secondly, he urged that there were 
in fact no arrears of revenue at the time 
F ~ sale, and that, therefore, the sale was 

ad. . 

In my opinion there is no substance in 
either of these contentions. With regard 
to the first point, itis no doubt true that 
Act XI of 1859 is a stringent enactment for 
the realisation of arrears of revenue, and 
that, that being so, there is an obliga'ion 
to comply exactly with its requirements. 
There is authority ton for the view that 
omission to issue a notification under s. 6 
is nota mere irregularity, and thatit ren- 
ders such asale null and void: Lala Mo- 
Cai Lal v. Secretary of State for India 
(3). 
But each case must be decided upon its 
own particular facts, and in this case there 
are some special features which require 
consideration. It is common ground that 
no notification under s. 6 was in fact issued, 
but it is urged on behalf of the respondents 
that, though a notification purporting to be 
made under ss. 5 and 13 óf the Act was 
issued, that notification was in effect a noti- 
fication unders: 6 and contatned all the 
particulars required by law to be included 
in such notification. In shortit is argued 


(10) 10 Ind. Oas 272; 381. A. 80; 38 C. 537; 15 O. 
W°. N. 443; 9 M. L. T 446; 8 A. L. J. 480, 13 O. L. 
J. 525; 13 Bom. L. R. 418, 91D 2 M, W N, 277, 21 
M L. J, 1148 (P. O), 
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that it was a combined notification under 
s3. 5 and 6, and that, as it had alrealy 
been issued, and gave all the necessary in- 
formation, it would have heea a mere waste 
of time to publish a separate notification 
under s. 6. This contention is plausivee, 
but I think the Courts below were right :n 
holding that a notification under s. 6 ougii 
to be issued in all cases, and that 1! ca:ı- 
not be dispensed with on the ground that 
a notification has already been issued und. 


g. 

The matter, however, does not end tke c 
The question next arises whether the om- 
sion to issue a notification under s. Ĝis nu 
irregularity, or an illegality; and whether 
the sale can be set aside upon that grout d. 
The Trial Court relied upon the Full Ben sh 
ruling in Lala Mobaruck Lal v. Secreta u 
of State for India (3) referred to abuve, 
where a distinction was drawn betwe'n 
irregularities and illegalities. But tliat 
cage was subsequently dissented from by 
the Privy Council in the case of (obin 
Lal Roy v. Ramjanam Misser (6) and that 
decision was subsequently followed by tıs 
Court in Shamanta Radha Charan Das v. 
Sharfuddin Hossein (4). In view of the 
decision in the Privy Council case it muni 
be accepted that the word “irregularity” 
in s 33 cf the Revenue Sale Law coveis 
also illeyalities and indeed the languave 
used in the section seems to point to thit 
conclusion, for after speaking of tho sale 
having been made “contrary to the provi- 
sions of this Act” it goes on immediatesy 
afterwards to refer back to this as an “I:- 
regularity”. However be that as it may. 
the decision ofthe Privy Council is bindir 5 
upon us. 

It follows that in order to succeed upa 
this ground the plaintiffs must show thit 
they have suffered substantial injury iv 
reason of the irregularity complained <... 
and here we are confronted by the findirny 
of fact arrived at in the Court of Appes 
below. The learned District Judge he 
found that tbe failure to publish a nai, 
cation under s. 6 didnot adeci the pine 
realized. We cannot interfere in second 
appeal with that finding unless it is Viti - 
ed in some way by some error of law «r 
procedure. It cannot Le salu that theres. 
no materials ‘osupport it. The utmost tly t 
can be urged on behalf of the appellants :s 
that the price fetched for the mehal wis 
only Rs. 2,100 although the property h~ 
been valued at Rs. 4,000. But estimates: ¢ 
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the value of property in cases of this de- 
scription are apt to be exaggerated, and, on 
the other hand, itis a matter of common 
knowledge that properties sold at Civil 
Court sales do not as a rule fetch any- 
thing like their real value. It cannot, 
therefore, be held that Rs. 2,100 was an al- 
together inadequate price. The first con- 
tention, therefore, fails. 

It is next contended that at the date of 
the sale there were no arrears and that con- 
sequently the sale was ultra vires and bad 
in law. In this connection it was first 
argued that cesses ought not to have been 
taken into account. That no doubt is cor- 
rect, as demands in respect of cesses are 
not revenue, and consequently the proce- 
dure prescribed by the Revenue Sale Law 
does not apply to them. There is author- 
ity for this, if authority is required, in the 
case of Gujraj Sahai v, Secretary of State 
for India (1). But, even if the cesses be ex- 
cluded, there was still an arrear of revenue 
at the date of the sale, unless the amounts 
remitted by the plaintiffs by Exs.7 and 7 
(4) are taken into account and credited 
towards the kists in arrears. It is con- 
tended on behalf of the appellants that, 
that is what the Collector ought to have 
done. But in view of the provisions ofs 59 
of the Contract Act, it was not open to the 
Collector to appropriate those payments to 
any kist save and except the September kist 
in accordance with the express direction of 
the plaintifis at the time when they made 
the payments. And indeed it is manifest that, 
if the Collector had adopted the course sug- 
gested, awkward complications might have 
ensued. For example, if any question should 
arise in future in connection with the pay- 
ment of the revenue for the September kist, 
there might conceivably be default by reason 
of the Collector having transferred the 
money instead of crediting them to the 
September kist as requested by the plaint- 
iffe, and in that case the plaintiffs might 
justifiably object that the Collectorhad no 
right to appropriate the amounts in a man- 
ner not authorised by them. 

It was contended by the learned Advo- 
cate for the appellants that s. 59 of the 
Contract Act has no application as there 
were not several distinct debts but one debt. 
But there is authority for the view that 
that section applies to payments of Gov- 
ernment revenue: Mahomed Jan v, Ganga 
Bishun Singh (10). Arrears due in respect 
of separate fists are distinct debts, A 
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In the result the appeal fails upon both 
the points urged and must be,dismissed 
with costs. 


ZO. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
TRET CIVIL APPBAL No. 20 oF 1924. 
; March 3, 1926. 
Present:—Mr. Rupchand Bilaram, A. J. O. 
and Mr. Tyabji, A.J ©. 
Tue MERCANTILE BANK or INDIA 
T.1p.—~-DEFENDANTS~-~APPELLANTS 
versus 
Mgssxus, ROCHALDAS GIDUMAL 


AND Co,—PLAINTIFFS-—RESPONDENTS, 

Contract Act (IX of 1872), 8. 171—Banker's general 
lren—Money paid for remittance, whether comes 
under—Mercanitle usage, requisites of —Civil Procedure 
Code (Act V of 1908), O VIII, r. 6—Set-off—‘Ascer- 
tarned sums of money legally recoverable,” meaning of. 

The general lien of bankers as judicially recogniz- 
ed and dealt with in 8.171 of the Contract Act 
attaches to all goodsand securities deposited with 
them as bankers by acustomer or by a third person 
on a customer's account, provided there is no contract, 
i or implied inconsistent with such lien. |p. 359, 
col. 1. 


When money is paid to a Bank for remittance 
abroad and payment thereof to the payee or his order 
and the Bank issuesa demand or a Bill of 
Exchange or telegraphic transfer, there is an implied 
contract, even if it be deemed not to be express con- 
tract, inconsistent with a banker's general lien and 
even though the remitter and payes be one and the 
game person. p.: 360, col. 2 

Brandao v. Barnett, (1846) 12 Cl. & Fin. 787 at p. 
808; 30. B. 519; 8 E. R. 1622, 69 R R. 204; 136 E. R. 
207, followed. 

A mercantile usageis not valid unless it is reason- 
able and it cannot be deemed to be reasonable unless 
it be fair and proper:and such as reasonable honest 
and fair minded men would adopt. [2bid ] 

A specified sum of money is not necessarily ‘“as- 
certained sum of money legally recoverable” within 
the meaning of O VIIL r. 6,C P.O. ip. 362, col. 1.] 

Chisholm v. Gopal Chunder Surma, 16 O. 71, 8 Ind. 
Dec (Nn. 8) 470 and Deltor Koer v, Harkhoo Singh, 37 
Ind, Oas. 367, referred to. 

Per Rupchand, A. J. C.—-Though money is seldom 
retained by bankers as separate and ear marked pro- 
perty of their customers or held by them as security 

or specific re-delivery to the customers on payment 
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of their dues and, therefore, ıt may not aptly ba treat- 
ed as the ap ofa lien but of set-off or appropria- 
tion; it would appear thatthe same considerations 
would by analogy apply to such set-off or appropria- 
tion of money”. [p. 359, cols. 1 & 2 | 

Misa v. Currie, (1876) 1 A. O. 554; 45 L. J. Ex. 414; 
35 L. T. 414; 24 W. R. 1049, referred to. 

Per Tyabji, A J. C.—“ Money is a species of goods 
over which the lien may be exercised ” 

Misa v. Currie, (1876) 1 A. O. 554; 45 L. J. Ex. 414; 
35 L.T. 414; 24 W. R. 1049 and Union Bank of 
Australia v. Murray, Aynsley, (1896) A. O. 693; 67 L. 
J. P. 0.123, referred to. 


Appeal agaiast a judgment of Mr. Aston, 
A. J. O, dated the 8th January 1924 and 
printed as 78 Ind. Oas. 598. 

Mr. T. G. Elphinston, for the Appellants, 

Mr. Srikishondas H. Lulla, for the Re- 
spondents., 


JUDGMENT. 

Rupchand, A. J. C.—The main ques- 
tion involved in this appeal is as to the 
right of the defendants-appellants to retain 
in their possession a sum of Rs. 3,500 
sent to by the plaintiffs-respondents by a 
telegraphic transfer by one of their partners 
- through the defendants’ Oolombo branch. 
The defendants have claimed their right to 
retain the money on a two-fold ground, 
firstly, in the exercise of their general lien 
as bankers against certain over due drafts 
drawa on the plaiotiffa and said to have 
been accepted by them, and secondly, as 
ordinary creditors by way of astatutory set- 
off under O. VILI, r.6, O. P. C., to the extent 
of Rs. 3317-6 3 said to be due to them as 
the balance of tha amount dus on the over 
due accepted Bills of Exchange drawn on 
the plaintiffs by the Firm of Messrs. Berli 
and Oo. of Switzerland which had gone 
into liquidation and to the extent of 
Rs. 182-9-9 in part payment of their claim 
for £3,000 due onsimilarly accepted Bills of 
Exchange drawa by the Firm of Messrs. Sha 
Sha of Manchester. The general lien of 
bankers, as judicially recognised and dealt 
within s 171, Indian Contract Act attaches 
to all goods and securities deposited with 
them as bankers by a customer or by a 
third person on a customer's account, pro- 
vided there is no contract, express or 
implied inconsistent with such lien. 
Though money is seldom retained by 
bankers as separate and ear marked pro- 
perty of their customers or held by them as 
security for specific re-delivery to the cus- 
tomers on payment of their dues and, there- 
fore, it may not aptly be treated as the 
subject of a lien but of set-off or appro- 
priation; it would appear that the same 


MBROAENTILE BANK OF INDIA LTD, V. ROOHALDAS GIDUMAT,. 


35) 
considerations would by analogy apply t, 
such set-off or appropriation of money | Misi 
v. Currie (1).] 

The defendants have, therefore, in the 
first instance to prove that the money in 
sult was paid in by or to the account of 
the plaintiffs and then it is for the plaintif: 
to rebut the presumption of a general lie: 
arising from such payment by showing that 
the lien was excluded either expressly or 
by necessary implication. It is commo: 
ground that on February 8, 1922 the money 
in suit was handed over by one of the 
plaintiffs’ partnera to the defendants at 
Colombo on the terms contained in Ex. 10 
which is as follows:— 

The Mercantile Bank of India Ltd. 

Colombo 8th February 1922. 

Sold to Rochaldas Gidumal Telegraphic 
Transfer on Karachi in favour of Rochaldas 
Gidumal & Co., Rs, 3,500 only. 

Rs, 3,509 at 1/16 premium 8th February 
1922. Paid, : 

To 

The Mercantile Bank of India Ltd. 
Gentlemen. 

We shall feel obliged by your transmi:- 
ting the above telegram on account either 
literally ‘or in cypher to your Agent at 
Karachi it being distinctly understood that 
the same is sent entirely at our risk anl 
that your Bank is not to be held liable 
either for any mistake or omission whic 
may happen in the transmission or from jis 
misinterpretation when received. 

The cost of the message we shall defra, 
upon application. 

We are etc. 
(Sd.) Verhomal, per Rochaldas Gidumal 
Co., Colombo, 

The plaintiffs stated in their plaint that 
on February 9, Rochaldas the managin:: 
plaintiff called at the Bank for payment of 
the money and was informed that as th: 
telegraphic message was mutilated heshoul:! 
call again on February 10, and on that date 
he was refused payment. 

The defendants demurred to this ple: 
and stated in para. 2 of their written state. 
ment that on February 9, Rochaldas had 
asked the defendants to credit the amount 
in the account of the plaintifis when inti- 
mation was received by the defendants. 

Now there can beno doubt thatif thn 
defendants had substantiated this part ef 


(1) (1876) 1 A. O, 554; 45 L. J. Ex. 414; 35 L T 41 , 
W. R. 1049, . 
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their defence their case would have present- 
ed unsurmountable difficulties. 

The contractual obligation between the 
plaintifis’ partner and the defendants at 
Colombo would have been fulfilled by credit 
being given in the account of the plaint- 
iffs for the amount in suit on the authority 
of Rochaldas and the only further question 
requiring consideration would have been 
whether the plaintiffs were indebted to the 
defendants’on the date of their refusal to 
part with the money. 

At the hearing, however, the defendants 
offered no evidence of the alleged authority 
by Rochaldas and Mr. Elphinston has frank- 
ly admitted before us that the plea in para. 
vol the defence was raised under a mis- 
apprehension of facts and is not borne out 
by the correspondence preceding the suit. 

It is, therefore, necessary for us to consi- 
der what was the contract between the 
parties when Rs. 3,500 were handed over 
to the defendants’ branch at Colombo. 
| In the present times when a person in- 
tends to send money from one place to 
another he does not send it in specie but 
he resorta to the cheaper, safer and more 
expeditious method of entering into a con- 
tract with the banker by which in con- 
sideration of his paying to the banker the 
money and a certain commission thereon 
the banker agrees to pay a like amount to 
the payes at the place where the money is 
to be remitted. The contract is ordinarily 
evidenced by a Bill of Exchange or a de- 
mand draft containing an express promise 
that the amount specified therein will be 
handed over on payment to the payee or to 
his order at the place specified for payment. 
If the banker carries on business at both 
the places he issues the draft or bill on 
himself and if he is not carrying on busi- 
ness at the place of payment he issues the 
bill on another banker who is likely to 
honour his bill. When he issues the de- 
mand draft or Bill of Exchange against 
money paid to him he receives the money 
as his own and in fulfilment of his obliga- 
tion to pay the like amount he or the per- 
son on whom he draws the Bill of Exchange 
pays a like amount to the payee on surren- 
der of the document. Under the circum- 
stances itis difficult to see how the banker 
or the person who is to make the payment 
cah claim to be in possession of any money 
as belonging to his customer to enable him 
to exercise his lien. Moreover, it would 
appear that even if it be assumed to be 
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money in his hands qua bankers it is a 
subject to the express obligation that it 
will be paid on demand in exchange ofthe 
demand draft or the Bill of Exchange and, 
therefore, in the words of the Lord Chan- 
cellor in the leading case of Brandao v. 
Barnett (2) there can be no implied right 
inconsistent with the positive obligation. 
The telegraphic transfer is only a substitute 
for a demand draft or Bill of Exchange 
when money is required at once at the 
place of payment and it is considered in-. 
expedient that the payee should await the 
transmission by post of the relative docu- 
ment, the issue of the document is dispensed 
with and intimation is sent by telegram to 
pay on demand the sum specified to the 
payee, The contract between the parties 
is generally reduced to a writing similar to 
Ex. 16. The telegraphic transfer is subject 
to the same obligations as a demand draft 
and ipso facto the lien if any of the banker 
is thereby excluded if not expressly then 
at any rate by necessary implication by the 
very nature of the transaction. Mr. Elphin- 
aton has conceded that where the remitter 
and the payee are different the exercise of 
the general lieu does not exist as it would 
appear that the refusal by the banker to 
make the payment on demand to the payee 
in exercise of his general lien would expose 
him immediately to an action by the remit- 
ter and to other serious consequences. It 
is, however, contended that where the remit- 
ter and the payee are the same firm there 
is an implied condition imported by mer- 
cantile usage that the payment will only be 
made on demand if the payee is not found 
indebted to the banker on the date of the 
demand. A mercantile usage is not valid 
unless it is reasonable and it cannot be 
deemed to be reasonable unless it be fair 
and proper and such as reasonable honest 
and fair minded men would adopt: Olympia 
Oil & Cake Co. v. Produce Brokers Co. (3). 
lt would be. most unbusinesslike and un- 
reasonable for a banker to expect that a 
remitter who isin urgent need of money at 
the place of payment would agree to tians- 
mit money through the banker if he is 
told or has reason io believe that the money 
is likely to be withheld in the exercise of 
this alleged lien. Mr, Elphinston has been 
unable to draw our attention to any decided 


(2) (1846) 12 Ol. & Fin. 787 at p. 808, 3 O. B. 519; 8 
E. R. 1622; 69 R. R. 204; 136 E. R. 207. 
(3) (1916) 2 K. B. 296; 85 L. J. K. B, 1695; 114 L. T, 
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case where a banker has been able to esta- 
blish such custom and has been able to 
retain with impunity money transmitted 
through him. Wethink that the learned 
Additional Judicial Oommissioner was right 
in disallowing this plea. 

The alternative plea of a statutory set-off 
has been Opposed on several grounds. It 
has been urged that the defendants failed 
to comply with the provisions of O. VIII, 
r. 6, O, P. ©., in several particulars. They 
failed to pay the necessary Court-fee to 
supply in their written statement such par- 
ticulars as were required to be supplied if 
their written statement was to be treated as 
a plaint and failed to file along with their 
written statement the necessary documents 
on which their claim was based and that 
their written statement was not treated 
either by the parties or by the Court as 
raising the plea of a statutory set-off and 
no defence to the set-off was called for and 
no issues framed. The plaintiffs have fur- 


ther contended that the claim in respect of ` 


thesbills of Berli & Co. was against the 
Firm of Rochaldas Giduinal & Vo. of Suk- 
kur a firm bearing thesame name as that of 
the plaintiffs having a common capitalist 


partner but otherwise differently constituted / 


and having different other partners and that 
the statutory set-off could not, therefore, be 
allowed. 

The learned Additional Judicial Com- 
missioner has in his judgment dealt with 
the set-off on its merits. He has found 
on the evidence that the Karachi firm 


of the plaintifs and the Sukkur firm. 


bearing the same name were not differently 
constituted but he has disallowed the set- 
off on the ground which may be stated in 
his own words which are as follows : 
“Provision has been made in O. VIII, 
r.6 of the O. P. O, for set-off in certain 
cases but in order to entitle a defendant to 
set-off it is necessary that the parties should 
fill the same characters as they fill in the 
plaintiffs’ suit. In the matter of the claims 
sought to be set off debts were owing to the 
defendant Bank on account of dishonoured 
bills but in the plaintiff's suit the Rs. 3,500 
had been telegraphically remitted through 
the Bank orto be precise the Mercantile 
Bank of India Ltd,, at Colombo sold to 
Verhomal a partner in the plaintiffs firm a 
telegraphic transfer of Rs, 3,500 to Karachi 
and wired to their Agent the Mercantile Bank 
of India Ltd. at Karachi at Verhomal’s ex- 
pense at risk informing them of the fact,” 
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With “due ‘difference’ to the learned 

Additional ,Judicial Commissioner we are 

unable to accept his view. If the firm 


of ‘Rochaldas Gidumal & Oo. of Sukkur 
and the firm of the plaintiffs were one 


and thé same the parties to the pre- 


sent suit indubitably filled the same.charac- 
ter. The plaintiffs claimed the money 
as due to them on the telegraphic trans- 
fer and the defendants while admitting their 
liability for this amount claimed a set-off 
forthe amount due to them by the same 
plaintiffs arising out of certain accepted 
bills. The suit was not one by Verhomal 
as the person who had remitted the money 
but by the plaintifs as payees. It would 
further appear from Ex. 16 that Verhomal 
had not purported to remit the money in 
his own name or on his own behalf but 
had signed Bx. 16 as “per Rochaldas Gidu- 
mal & Co;” ‘and that, therefore, money 
had likewise been remitted by all the plaint- 
iffs and not by Vehromal alone. 

However on a minute examination of the 
tro claims we have come to the conclu- 
sion that the defendants’ plea of a set off 
musi fail. The evidence to prove that the 
defendants had a subsisting claim against 
the plaintiffs is faulty. The set-off in res- 
pect of the bills of Messrs. Berli & Co. 
is not for an ascertained sum and lastly 
the firm of Rochaldas Gidumal and Co. of 
Sukkur who accepted the bills of Exchange 
of Messrs, Berli & Co, and the firm of the 
plaintiffs are not in the eye of the law the 
same and do not, therefore, fill the same 
character. The bills drawn by Messrs. 
Berli & Co. were in respect of certain 
goods shipped to the order of the plaint- 
is which were to be handed over by the 
defendants to the plaintiffs on their honour- 
ing the bills. There was a dispute he- 
tween the shippers and the plaintiffs with 
regard to the goods having been shipped 
in time and the plaintiffs’ case was 
that the shippers had at one time more or 
less admitted that the shipment was not 
proper and that the plaintiffs would not, 
therefore, be liable for the „bills. The de- 
fendants were no doubt aware of this 
correspondence and though they appear not 
to have agreed to relinquish their hold on 
the plaintiffs for the value of the accepted 
bills they did not press for immediate 
payment. After certain considerable defay 
the defendants resold the goods under in- 
structions from the liquidator of Messrs. 
Berli & Co., and treating Messrs. Berl, 
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& Co, as principals liable to them proved 
their claim against them in the bankruptcy 
proceedings. The sum of Rs. 3,317-6-2 re- 
presents the difference between the sterling 
price of the goods and their re-sale price 
converted into sterling at the date of the 
re-sale and this difference again re-converted 
into rupees according to the exchange rate 
of that day. The defendants have not call- 
ed any evidence to prove that when they 
proved their claim in the insolvency pro- 
ceedings they reserved to themselves the 
right of recovering the amount of the dis- 
honoured bills from the plaintiffs. In the 
absence of such evidence we cannot hold 
that the defendants have a subsisting claim 
for this amount against the plaintiffs. 

It is no doubt true that the set-off claim 
by the defendantsis for a specified amount 
but specified sums are not necessarily “as- 
certained sums of monys legally recover- 
able’ within the meaning of O. VII, r. 6, 
O. P. O. [Chisholm v. Gopal Chunder Surma 
(4) and Diltor Koer v. Harkoo Singh (5).] 

The set-off purports to be but is not in 
fact claimed on the bills. The plaintiffs 
were pound to honour the bills according 
to the rate of exchange prevailing on the 
due datesof the bills. The defendants’ 
claim ig in effect an action for the 
difference of the cost price and the re- 
sale price of goods calculated according 
to the rate of exchange of the date of 
re-sale. The liability of the plaintiffs to 
take up the goods on that date the price 
re-alised by the re-sale being fair and several 
other factors require determination. No 
evidence was offered to prove any of those 
facts. On the other hand the plaintiffs have 
given evidence to prove that though Rochal- 
das the managing plaintiff was the princi- 
pal partner of both the firms at Karachi 
and at Sukkur he was helped by certain 
working partners at each place who wera 
not the same there is no evidence worth 
the name in rebuttal. It is amatter of com- 
mon knowledge that capitalist partners 
carry on business in different places in one 
common name but with the aid of different 
working partners and the faet that Rochal- 
das has signed a reference to arbitration 
in respect of certian disputes between the 
Karachi and the Shikarpur firms on the 
one hand and Messrs. Sha Sha on the other 
or that in the correspondence the plaintiffs 
had referred to the Sukkur firm as their 


(4) 18 O. 71; 8 Ind Dec. (N. 8.) 470, 
(5) 37 Ind. Oas. 367, 


MHRONENTILB BANK OF INDIA LTD, V. ROOHALDAS GIDUMAL. (95 I. O. 1926) 


Sukkur branch is not, in our opinion, sufi” 
cient to entitle us to discard the oral evi- 
dence of Rochalcas and his partgers. The 
plaintifs had in no way represented to the 
defendants that the constitution of the two 
firms was the same and no plea of estoppel 
has either been urged or proved. 

The claim for the balance of Rs. 182 as 
a set-off against the bills of Messrs. Sha Sha 
which were admittedly accepted by the 
plaintiffs at Karachi has again not bean 
proved. The relative bills have not been ex- 
hibited and no evidence given to show that 
the defendants had not received the amount 
due on those bills from Messrs. Sha Sha or 
had made no other arrangements with them 
inconsistent with their right to claim the 
amount from the plaintiffs. Mr.” Elphin- 
ston has made an oral motion for leave to 
amend the pleadings and permission being 
granted to him to claim a set-off for the 
whole amount in respect of the accepted 
bills of Messrs. Sha Sha and to be permitted 
to produce the bills and to give evidence 
that the claim is still subsisting. We are 
unable to accede to this request. The de- 
fendants had deliberately chosen to limit 
this set-off to Rs 182 only. Their claim 
for the balance is Statute barred and the 
plaintiffs hava admittedly altered their 
position by submitting their disputes with 
Messrs. ShaSha in respect of the very bills 
to arbitration which has resulted in an 
award against the plaintiffs. It would be 
unfair to the plaintiffs that under the cir- 
cumstances we should grant the application 
for amendment. 

As the appeal fails on the merits it is 
not necessary for us to consider the objec- 
tions raised by the plaintiffs as to the pro- 
cedure adopted at the trial or as to the non- 
payment of the Court-fees. 

We dismiss the appeal with costs. 

Tyabji, A. J. C.—Unders.171 of the 
Indian Contract Act bankers may in the 
absence of acontract to the contrary retain 
as security for a general balance of account 
any goods bailed to them. 

The goods bailed to the appellants (The 
Mercantile Bank of India Lid.) consisted 
of Rs. 3,500 given to a branch of the Bank 
at Colombo for being transmitted by tele- 
graphic transfer to Karachi in favour of 

ochaldas Gidumal & Co. This arrange- 
mert was entered into through two docu- 
ments each dated the 8th February 1922 
(1) By the first the Bank purported to sell 
to the plaintiffs a telegraphic transfer on 
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Karachi in favour of Rochaldas Gidumal 
& Oo. (2) The second was a letter ad- 
dressed to the Bank. by the plaintiffs-re- 
spondents’ agent at Oolombo authorising the 
Bank at Colombo to, transmit the above- 
mentioned telegram to the Banker's agent 
at Karachi at the plaintiff's risk and cost. 

Money is a species of goods over which 
the lien may be exercised | Misa v. Currie (1) 
and Union Bank of Australia v. Murray, 
Aynsley (6).] 


The question then arises whether there 


is a contract to the contrary excluding the 
banker’s general lien. There is no express 
contract but the purpose of the bailment 
was the money should be handed over to 
Rochaldags Godumal & Co.. in Karachi 
this special purpose was inconsistent with 
there subsisting such a lien asthe Bank 
claims. There is, therefore, an implied 
contract that there was to be no such Lien. 
In the leading Oase of Brandao v. Barnett 
(2) the defendants were bankers. One of 
their customers wasa broker Burn. Burn 
kept in a locked box certain securities be- 
longing to Brandao the plaintiff. The key 
of this box was with Burn, but the box 
so locked up wa3 deposited with the Bank. 
So long as the securities were locked up in 
the box the Bank had no possession and 
could have no lien over it. But Burn took 
out cartain of the securities and handed 
them to the bankers in order that (1) that 
should recover interest on the securities (2) 
get the securities (which consisted of Ex- 
chequer Bills) exchanged for fresh bills 
and (3) give back the new bills received in 
exchange to Burn so that he may lock them 
up but (4) they were to credit the interest 
recovered on the securities to Burn's current 
account with themselves. The Bank was 
held to have a lien on the interest so 
collected but not on the new securities 
which as Lord Cambell said “were deliver- 
ed to them for a special purpose inconsist- 
ent with the existence of the lien claimed” 
while he gives the bankers the interest to 
keep for him with one hand, he locksup 
the new Exchequer Bills ig his tin box 
with the other”. 


lf securities given with the arrangement 
that on being renewed they are to be 
hended back to the customer are not sub- 
ject to the lien on the ground that the 
arrangement is a special purpose incon- 
sistent with the existence of the lien then 


(6) (1898) A © 693; 67 L.J. P, Q. 123. - 
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it seems to me clear that the position is 
the same where money is handed to be so 
to say transmitted telegraphically and de- 
livered at the otherend to a named person 
although that person may be a customer of 
the Bank the person who hands in the 
money gives it to the Bank for transmis- 
sion gives it for a specific purpase in- 
consistent with the lien and the person who 
has to receive itmust either receive it and 
hand it back for credit to his account or 
authorise the Bank to hold it on his behalf 
in order that the Bank may be authorised 
to retain it and exercise its lien. Here 
the person who paid the money at Co- 
lombo and the person who was to receive 
it at Karachi are stated by the Bank to 
be the same firm. That scarcely makes it 
more probable that the remitter desired the 
money to be credited with the Bank at 
Karachi obviously that was not the inten- 
tion. 

The allegation in the written statement 
that the plaintiffs’ firm asked the Bank at 
Karachi to credit the said sum to their 
current account has not been substantiated 
has indeed been in effect withdrawn. 

I, therefore, agree that Aston, Addi- 
tional Judicial Commussioner, rightly held 
that the Bank had no lien over the said 
sum of Rs, 3,500. 

The Bank in the next place contends 
that it can set-off certain of its claims 
against the plaintiffs’ claims to receive the 
Rs 3,500 remitted to them. 

I agree with what my learned brother 
has said about the set-off and I have noth- 
ing to add to it. 

The appeal must be dismissed with costs. 

P.B A, Appeal dismissed. 

K. L. 


a v e ree 


LAHORE HIGH COURT. 
SKoonD CIVIL APPRAL No. 3078 or 1925, 
April 29, 1926. 
Present:—Mr. Justice Campbell. 

Tun Firm BULAKI RAM-AMAR 
NATH Tarovan BULAKI RAM— 
DEFENDANT No. 1— APPELLANT 
VETSUS 
BHAGAT RAM— Prarntirr, Tue Figm 

LACHMAN DAS-GANPAT RAM, e 
THeoveH LACHMAN DAS—DEFENDANT. No.2 
Preyer 
Hpideves Act (I of 1872 23—Admission before 
person asked to settle ee Aa 


i 7 . 
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Admissions made before a, person to ,avhomy the 
parties went to have their dibpupe sejtled Ara, not in- 
admissible-in evidence unless fherè was an express 
agreement that the evidence pf ‘the 'statenients - was 
not to be given or there are cirqumatences from wai 
such an agreement could be inferred, ..; ‘p 

Second appeal from a decree. SE the 
Additional District Judge, Lahore, dated 
the 14th October 1925, affirming that of 
the Subordinate Judge, Third Class" Kasur 
District Lahore, dated the 29th October 
1923. 

Mr. Narinjan Das, for the Appellant. 

Dewan Mehar’ Chand, for the Respond- 
ents. `` 
J UDGMENT.—The lower Appellate 
Court Has held that. 35 maunds of cotton 
was sold by the’ plaintiff to defendant No. 1 
on the guarahtee of defendant No. 2 who 
is the dharwai of the plaintiff's village, 
and has given a decree for Rs 700 the price 
of that cotton against; both defendants. 
Defendant No. 1 has ¢ome to this Court 
on second appeal. PE 

There'is no force ir the contention that 
the lower Appellate Court's finding of fact 
18 not based on evidence. The other point 
urged is that the evidence of a certain wit- 
ness, Sardar Bahal Singh of Raja Jang, 
which is given prominence in the lower 
Appellate Court's judgment is inadmissible 
in evidence under s. 23 of the Indian Evi- 
dence Act. This witness related statements 
made by the defendants on an occasion when 
they ani the plaintiff came to him for pur- 
pose of having their dispute settled. The 
objection of inadmissibility was not taken 
in either Court below and there is no evi- 
dence of any express condition that evi- 
dence of the statements was not to be given. 
It is now contended before me that there 
were circumstances from which the Court 
could infer that the parties agreed together 
that evidence should not be given. Assum- 
ing that the present objection can properly 
be taken in second appeal, there is nothing 
on the record to indicate such circumstances. 
In fact the contrary is indicated, because 
the appellant himself entered the witness- 
box after Sardar .Babal Singh had been 
examined and while, he mentioned a pan- 
. chayat held at Sardar Bahal Singh 8 house, 
he said nothing about the proceedings be- 
ing confidential. 

I dismiss the appeel -with costs. 

x. L. Appeal dismissed. 


. 
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OUDH CHIEF COURT. 

SE0OND OIYIL APPRAL No. 313 or 1925. 

March 24, 1926. « 

Present: —Mr. Justice Misra. 
PARMAI-—Puainripf—APPBLLANT 
UCTEUS 
MOHAN AND OTHERS —DE8FENDANTS — 
RESPONDENTS. 

Co-owners-—Joint land—Construction on joint land 

likely to interfere with enjoyment of land by another 
cg-owner—Removal of construction. 
' Where a co-owner of joint land makes a permanent 
construction on such land such as causes a material 
injury tothe enjoyment of the land occupied by the 
other co-owner, the latter has a right I for re- 
moval of such construction Lp 365, co 

Tilak v. Ram Adhin, Salect Cage No 330 and Kallu 
v. Gaya Din, 7T O O. 362, referred to. 

Second appeal against a decrea of the 
Additional Subordinate J udge, Hardoi, 
dated the 23rd March 1925, reversing that 
of the Munsif, Sandila at Hardoi, dated the 
24th November 1923. 

Messrs. R. B. Lal and R. N. Shukla, for 
the Appellant. 

Mr. Radha Krishaa, for the Respondents, 


JUDGMENT. —This is a plaintiffs 
appeal in a suit praying for demolition ofa 
house recently constructed by the defendant 
No. 1. The facts of the case are: The 
plaintiff and defendant No. 1, both are 
residents of the village Akbarpur, District 
Hardoi. The plaintiffs house stands on 
plot No. 140; and defendant No. I's house 
stands on plot No. 142. To the south of the 
plaintiff's house and to the east of the 
defendant No. 1's house hes an open plot 
of land No. 139. The plaintiff complained . 
that in May 19/3 defendant No. 1 with the 
help of defendants Nos. 2 and 3 who were 
co sharers in the said village erected the 
house in dispute which materially interfer- 
ed with the enjoyment of his house stand- 
ing on plot No. 140. It was also alleged in 
theoral pleadings that defendant No. 1 had’ 
become & co- sharer in tnis village since 
1921. 

The defence of defendants Nos. 2 and 3 
was that plot No. 139 was originally a tank 
land, that it was filled up, and that defend- 
ant No. 1 had his bhar (a furnace for 
parching grains) and small chhappar (straw- 
shed) over ite Defendant No. 1 contended 
that he had erected the building complain- 
ed of on that very place where his bhar and 
chhappar stood and that the plaintiff had no, 
right to get the building removed. 

The learned Munsif of Sandila, who 
tried the suit gave the plaintiff a decree but 


however, 
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that decree was reversed by the learned 
Additional Subordinate Judge of Hardoi. 

“The plaintiff has now come up to this 
Court in second appeal and the main point 
argued by the learned Pleader for the 
appellant was that the newly constructed 
building by defendant No. 1 materially 
interfered with the appellants enjoyment 
of plot No. 139 which was his joint property 
along. with defendants Nos. 2and 3. The 


. point was not clearly raised in the grounds 


of appeal, which, as usual, were drawn up 
in ayague and indefinite manner. It was, 
elicited during the course of 
arguments that this was really the substance 


of the:plaintiff's case as now put forward in’ 


appeal in this Court. 
In my opinion the plaintiff is entitled to 


. succeed. ` Itis clear that plot No. 139 is the 


r 


-joint property of the plaintiff-appellant and 
- defandants-réspdndénts Nos. 


T 2 and 3, as 
stated'above. The finding of the learned 


. Munsit. wds tò: the same effect and I have 
' satisfied myself from the pleadings and the 


evidence orf the'record that that 18 a correct 
finding.” Indeed the learned Pleader for the 
respondents did not contest the position. 
That being the case it now remains for me 
to decide as to what view should be taken 
of the facts proved in the case. The facts 
proved in the case are that there is a dis- 
tanceof about 12 feet 9 inches between the 
wall of the plaintiff's house and the northern 
wallof the house in dispute. There isa 
small chhappar in front of the door of 
the plaintifs. house, the breadth of the 
chhappar beings feet 4 inches. The pushta of 
the northern wallof the newly builthouse is 
ll inches in breadth. The result of this is 
that the open space between the end of the 
pushta of the newly built wall of the defend- 
ants’ house and the end of chhappar of the 
plaintiff's house is only 3 feet 6 inches or a 
little overa yard in length. There can be 
no doubt, under these circumstances, that 
the erection of this new house by defendant 
No. latthe instance of defendants Nos. 2 
and 3 materially interferes with the plaint- 
ifs enjoyment of plot No.. 139. As one 
living in house on plot No.140 he is 
obviously put to inconvenience by the new 
constriction and this damage and incon- 


venience which has resulted to him, cannot, 


in my opinion, be remedied ‘at the time of 
partition, 

The law on the point so far as the 
Province of Oudh is concerned was laid 
down by Spankie, A. J. 0,,sofar back as 


N 
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the year 1894 1n Tilak v, Ram Adhin, (1). In 
that case Mr. Spankie laid down the rule 
that where a co-owner of joint land sued to 
have a permanent building, erected. on the 
land by another co owner, removed, the 
Court should weigh the amount of sub- 
stantial mischief doné to the plaintiff, and 
compare it with that which would be in- 
flicted upon the defendant, and if the 
balance ofthe convenience is in favour of 
the plaintif it should insist upon the 
removal of the building. If, however, the 
balance of the convenience lay on the side 
of the defendant the Court should leave 
the plaintifftohis remedy by partition. This 
case was cited with approval by Chamier, 
A.J. O., in Kallu v. Gaya Din (2). In this 
case the plaintiff sued some of his co-sharers 
for possession ofa pleceof shamilat land 
and for demolition of a chaupal erected 
thereon by them. It was found that by the 
construction of the chaupal the road had 
been blocked up to some extent and on that 
view ofthe case the plaintiff was given a 
decree for demolition of the building on 
the ground that the damage could not be 
remedied by partition. So far as [ am 
aware that rule of law has been consistent- 
ly followed in the Province of Oudh and I 
have always been of opinion that it is a 
correct rule of law. 

In the case before me the position is this. 
The plaintiff is a co-sharer in plot No. 139 
and so are defendants Nos. 2 and 3 at whose 
instance defendant No. l has put up 
the construction complained of by the 
plaintiff, The building was erected by 
defendant No. lin 1923 and the plaintiff 
had become a co-sharer in this village 
admittedly in the year 1921. The building 
newly constructed by defendant No. 1 is 


` likely to cause, as would appear from the 


facts stated above, serious inconvenience: to 
the plaintiff, as far as his enjoyment of 
plot No. 139 is concerned, and the incon- 
venience cannot be remedied by partition. 
In my opinion, therefore, the plaintiff is 
entitled to a decree for demolition of the 
building in suit I, therefore, allow the 
plaintiff's appeal, set aside the decree of the 
learned Additional Subordinate Judge, and 
direct the removal of the entire building 
complained of by the plaintiff within 2 
months from this date. If the defendent 
No. 1 does not remove his building within 
the time fixed, the plaintiff will be at 
S 7 Select Case No 270; 
. 270.6, 362, 
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liberty toapply to the Court of first instance 
to get this order carried out at his own 
expense and then execute a decree for such 
expenses against the defendants. 
. As to costs it appears to me that the 
plaintiff did not put his case properly in 
the Courts below, and the main reason for 
bis failure before the learned Additional 
Subordinate Judge was that he relied upon 
grounds which had no substance and did 
not urge the grounds which have prevailed 
in this Court. Under the circumstances I 
order that the parties in this case will bear 
their own costsin all Courts. 

G. H. Appeal allowed. 

R. L. l 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Civit Reviston No. 44-B or 1925. 
February 24, 1926. 
Present:-Mr. Prideaux, A. J. O. 

BIJ RAJ—-PLaIntiFF—APPLICANT 
versus 
TOTARAM AND oTHBRS—DEFENDANTS— 
Non-APPLICANTS. 

Conflict of laws--Procedure, rules of—HEvidence 
under Act notin force in Province where suit is pend- 
ing, whether admissible. 

All matters of procedure are governed wholly by 
the local or territorial law of the country to whicha 
Court, wherem an action 1s brought or other legal 
proceeding is taken, belongs. 

The term “procedure” includes inter alia remedies 
and process, evidence, limitation of an action or pro- 
ceedings and set-off or counter-claim 

Evidence relating to matters which can be taken 
cognizance of only under the Dekkhan Agriculturists' 
Relief Act cannot be admitted in a suit pending ina 
Gourt in a Province where the Act is not in force. 


Revision against an order of the Sub- 
Judge, Second Class, Malkapur, dated the 
2st January 1925, in Civil Suit No. 548 of 
1923. 

Mr. G. G. Hatwalne, for the Applicant. 

Mr. 8. K. Ghose, for the Non-Applicants. 

ORDER.—This is an application for 
revision against an ad interim order, and ıt 
raises an interesting point of law. 

Two fields, viz, S. No. 89/1 of Mouza 
Avayanspur Taluk Malkapur, and No. 19 of 
Mouza Shevaga, Taluk Bhusawal in Khan- 


desh, are said to have been sold by defend- 


ant No.1 to plaintiff by asale-deed dated 
the 12th May 1920. The Berar field is in 
‘possession of the 2nd defendant asa pur- 
chaser at an auction-sale dated 29th No- 
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vember 1921 in execution of his own 
decree against defendant No, 1. Defend- 
ant No. 3’s story is that he sold*to defendant 
No. 1 on 7th September 1919 the Khandesh 
field, and that there was an agreement of re- 
conveyance, and further that in accordance 
therewith it was re-conveyed to him by a 
sale-deed dated the 28th February 1922. The 
question arises whether, as regards defend- 
ant No. 3 he is entitled to prove the oral 
agreement of re-conveyance and to show 
that the sale-deed dated the 7th September 
1919 was in the nature of a mortgage. 
The lower Court finds that, ifthe case be- 
tween the plaintiff and defendant No. 3 
had been tried in Kbhandesh where the 
Dekkhan Agriculturists’ Relief Act isin force, 
the defendant could call evidence to prove 
the oral agreement to re-convey, and that 
the first sale was really a mortgage although 
this is barred by s. 92 of the Evidence Act; 
and the Court finds that as the defendant 
satisfied the conditions of the Dekkhan Agri- 
culturists’ Relief Act, he is entitled to 
adduce oral evidence in the Berar Court 
under the special enactment which allows 
him to do so in the Khandesh Court. The 
plaintiff comes up here contesting this 
decision. 


In Ch. XXXII of the Conflict of Laws 
by Dicey and Keith, it is stated that “all 
matters of procedure are governed wholly 
by the local or territorial law of the country 
to which a’ Court wherein an action is 
brought or other legal proceeding is taken 
belongs (lex fori);” and that the term “‘pro- 
cedure” includes inter alia remedies and 
process, evidence, limitation of an action 
or other proceeding and set-off or counter- 
claim. It is admitted here that the evi- 
dence allowed could be allowed if the 
case had been tried in the Khandesh Court, 
where the Dekkhan Agriculturists’ Relief: 
Act is. in force; but the law of evidence 
enforcible in the Berar Courts prohibits 
that evidence being allowed and following 
the principle.enunciated in Nabibhat Vazir- 
bhat v. Dayabhai Amulak (1) it seems to 
me that the lower Court is wrong in 
allowing this. evidence. It does seem un- 
fair to defendant No. 3 to prevent him 
proving in the Berar Court what he would 

e entitled to prove in the Kandesh Court. 
But he is not without a remedy; be can sue 
plaintiff and defendant No. linthe Khandesh 
Courts to enforce the validity of his sale- 


(1) 26 Ind. Cea. 366; 40 B. 504; 18 Bom. L, R. 481, 


(95 1. 0. 1926] 


deed of 28th February 1922. I upset the 
finding of the lower Court with advertence 
to the above remarks, ; 
Looking to the peculiar circumstances of 
the case I direct thatthe parties in this 
Court should bear their own costs. 
7K. = Order accordingly. 


OO eed 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 211 
oF 1925. 

March 19, 1926. 

Present: —Mr. Justice Ross and Mr. 
Justice Kulwant Sahay. 

MD. HABIBUR RAHMAN AND ANOTHER 
—~PETITIONERS—APPELLANTS 
VETSUS 
Saiyid QASIM HUSAIN AND OTAERS— 
Opposite PARTY—-RESPONDENTS. 

Muhammadan Law—Dower—Unsecured debi— 
Decree for dower, whether creates charge. 

Dower ranks as an ordinary unsecured debt and 
does not create any charge on the property of thé 
husband and the fact that a money-decree has been 
ecm for it makes no manner of difference. [p. 369, 
col 1. 

Hamira Bibi v. Zubaida Babi, 36 Ind. Cas. 87; 21 O. 
W.N. 1; 14 A 1.4. 1055; 18 Bom. L. R. 999, 31 M. 


L. J. 799, 20 M., L.T. 505, 4 L. W 602; 38 A. 581;- 


(1916) 2 M. W. N. 551;1P.L. W 57,250 L.J. 517; 
43 I. A. 294 (P. O), Ameer Ammal v. Sankara- 
narayanan Chetty, 25 M. 658 and Mahomed Wand v. 
Tayyuban, 4 O 402; 5 L A. 211, 3 Sar. P O. J. 853; 
3 Ind. Jur. 121; 2 Shome L. R. 169; 2 Ind. Dec. (N s) 
299 (P. C ), referred to, 


Appeal from an order of the Subordinate 
Judge, Patna, dated the 23rd June 1925. 

Messrs..Hasan Imam, Hasan Jan and 
.lhmad Raza, for the Appellants. 

Messrs. K. Husnain, Janak Kishore, Ra- 
ghunandan Pd., Syed Ali Khan and S. M., 
"Wasi, for the Respondents. , 

JUDGMENT. 

Kulwant Sahay, J.—This is an ap- 
peal against an order of the Subordinate 
Judge of -Patna, dated the 23rd June 1925, 
rejecting the claim of the appellants under 
O. XXI, r. 58 O. P., Os and allowing an 
amendment of the application for execution 
of the decree. In order to, understand the 
nature of the objection and the points 
raised in appeal itis necessary to set out 
the facts briefly: they are given, in my 
judgment, dated the 22nd January 1925 but 
in order to make this judgment self-con- 
tained, I state the facte again. ; 

One Khajeh Azhar Husain died on the 
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mat Ahmadi Begam. According to 


367 
10th of June 1916 leaving a widow Musum- 
mat Izatunnisa Begum and a sister Musam- 
the 
Muhammadan Law governing the parties, 
the sister Afusammat Ahmadi Begum was 
the sole heir of Khajeh Azhar Husain. 
Before his death, Khajeh Azhar Husain 
executed two wagfnamas dated the llth of 
June 1915 and 6th of December 1915 anda 
hiba-btl ewaz dated the 27th of November 
1915. By these three deeds the whole of 
the immoveable properties owned by Khajeh 
Azhar Husain were alienated. On the 
14th of July 1916, the widow, Musammat 
Izatunnisa, instituted a suit for recovery of 
her dower debt amounting to Rs, 40,015, 
Inthat suit the parties impleaded as defend- 
ants were Musammat Ahmadi Begun, 
Mirza Mehdi Ali Khan son of Ahmadi 
Begum, Musammat Asghari Khanam alias 
Nanhu who was described as the concubine 
of Khajeh Azhar Husain and Musammat 
Ahmadi alias Bibi Begum the daughter of 
Musammat Asghari Khanam alias Nanhu : 
they were the defendants Nos. lto 4 res- 
pectively. Defendants Nos. 5 to 10 were 
the other creditors of Azhar Husain. It 
was alleged in the plaint that the two wagf- 
namas and the hiba-bil-ewaz executed by 
Azhar Husain before his death were illegal, 
void and inoperative in law as against the 
plaintiff, and the defendants Nos. 5 to 10; 
that they could not be bound by such frau- 
dulent deeds advisedly executed, that the 
said deeds had been brought into existence 
simply with a view tc evade payment of the 
dower debt of the plaintiff and the debts 
due to the other creditors; and that the 
plaintiff was fully competent to get the said 
three fraudulent deeds declared void and 
inoperative by Court and to cause the 
dower debt due to her to be recovered by 
the sale of the immoveable properties left 
by her husband and entered therein that 
the said deeds had never been acted upon 
and enforced and that the defendant No, 4 
had never been and was not in possession 
and occupation on the basis of the said 
deeds, and that the said deeds were alto- 
gether inoperative and fit to be cancelled. 
The prayers in the plaint run thus: 

(1) The Court may be pleased to pass a 
decree for the recovery of Rs. 40,000 and 
one gold mohur worth Rs. 19 in all of: the 
dower debt of Rs. 40,015 in favour of the 
plaintiff against the principal defendants. 

(2) The properties detailed in Schedules 
Nos. Land 2 to the plaint which are in posses- 
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sion of the principal defendants may be 
declared to be heritage of the late Khajeh 
Azhar Husain and the plaintiff be empower- 
ed to recover her decree therefrom, 

(3) The costs in Court with interest there- 
on may be awarded to the plaintif against 
the liable defendants. 

(4) An order for attachment before judg- 
ment may be made till the disposal of this 
suit under O. XX XVII, r.5,C. P. O against 
the properties detailed below. 

(5) Such other reliefs as the plaintiff be 
deemed entitled, to in the opinion of the 
Court may be decreed. 

This suit was decreed by the learned 
Subordinate Judge on the 3lst of January 
1918. On the 13th of April 1918, a mort- 
gage was executed by Ahmadi Begum and 
by the widow Izatunnisa in favour of the 
appellant Habibur Rahman in respect of 
two properties out of the estate left by 
Khajeh Azhar Husain and of the decree 
datad the 3lst of January 1918. On the Ist 
of May 1918, another mortgage was executed 
by the said two ladies in favour of one 

‘Wajihunnisa mortgaging the two properties 
and the decree which had already been mort- 
gaged on the 13th of April 1918 and some 
other properties. On the 23rd of July 1922 
Musammct Ahmadi Begum and Izatunnisa 
Begum again mortgaged the said two pro- 
perties and the decree and some other pro- 
perties to one Kuar Singh. On the &th of 
July 1923, Musammat Ahmadi Begum sold 
two properties to Habibur Rahman and 
Musammat Khatoon Jannat for a sum of 
Rs. 38,000 out of which Rs. 17,281 was ap- 
plied towards payment of three mortgages 
mentioned above. 
` Tzatunnisa died’ on the 7th of September 
1923. Before her death, she had attempted 
to execute her dower decree, and on the 
hth of July 1918 she took out execution of 
the decree in Execution Case No, 148 of 
1918 and a sum of Rs. 1,000 was realized by 
Sale of certain moveable properties. The 
second application for execution was made 
by Izatunnisa on the 3lst of January 1421 
in Execution Case No. 47 of 1921. A house 
belonging to herhusband’sestate was attach- 
ed; but the execution case was dismissed 
for default on the 17th of March 1971, The 
third execution was taken out after the 
déath of Izatunnisa by her heirs who are 
the respondents Nos. 1 to 3 in the .present 
case. The execution case was, however, 
struck off for default on the 18th of Decem- 
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Succession Certificate, On the 20th of Jan- 
uary 1924, the heirs of Izatunniga made an 
assignment of a portion of the decree to 
three persons, Daroga Singh, Bansi Pande, 
and Bhawani Mohan, and the present exe- 
cution petition was filed on the 26th of 
January 1924 by the heirs of Izatunnisa 
and the assignees from the said heirs. In 
the application for execution, several pro- 
perties were sought to be attached and 
sold, and the properties now in dispute 
which were purchased by Habibur Rahman 
and Khatoon Janat. on the 8th of July 
1923 were lots Nos. 1 and 2 in the execution 
petition. On the 26th of February 1924, the 
decree holders, viz., the heirs and assignees > 
filed a petition saying that Habibur Rahinan 
and Khatoon Jannat were farzidars for 
Ahmadi Begum and that Ahmadi Begum 
was really in possession of the properties, 
and that the said properties were liable 
to attachment and sale. The properties pur- 
chased by Habibur Rahman and Khatoon 
Jannat were attached on the 16th of May 
1924, and on the 28th of May 1924 Habibur 


. Rahman and Khatoon Jannat preferred a 


claim as regards the two properties pur- 
chased by them under the provisions of O. 


XXI, r. 58, O. P. ©. 


The learned Subordinate Judge rejected 
the claim by his order dated the 18th of 
September 1924 He was of opinion that 
the decree in the dower suit created a 
charge upon the properties purchased by 
the claimants and that the claim case was 
not maintainable. Against the order of the 
Subordinate Judge the claimants came up 
to this Court in revision, and on the 22nd 
of January 1925 it was held by this Court 
that the decree-holders having taken out 
execution of the decree as a money-decree 
and having asked for attachment of the 
properties as in execution of a money- 
decree, and there being nothing in the 
execution petilion to show that the decree- 
holders claimed a charge upon the pro- 
perties, the learned Subordinate Judge was 
wrong in going into that question and in 
rejecting the claim of the claimants with- 
out an investigation of their claim as re- 
quired by law. The case was, therefore, 
remanded to him for an investigation of 
the claim. When the matter went before 
the learned Subordinate Judge, the decree- 
holders admitted that the claimants were 
really in possession in their own rights 
and not as benamidars for the judgment 


ber 1923 as the heirs feiled to produce a, debtor Ahmadi Regum, but they said that 
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the decree created a charge and that the 
claim case was not maintainable. They 
asked for, amendment of their application 
for execution by stating that the decree 
was a decree creating a charge and they 
prayed for the addition of the names of 
the claimants Habibur Rahman and Khatoon 
Jannat as representatives of the judgment- 
debtor, and they applied that the prayer 
for attachment of the properties may he 
deleted. This amendment was opposed by the 
claimants; but the learned Subordinate 
Judge having relied upon his previous deci- 
sion that the decree created a charge allowed 
the amendment, the effect whereof was 
that Habibur Rahman and Khatoon Jannat 
were added inthe application for execu- 
tion as representatives of the judgment- 
debtor and the decree was sought to be 
executed as a decree creating a charge 
upon the properties sought to be sold. 
Against this order of the learned Subordi- 
note Judge thé claimants have come up in 
appeal to this Court. 

“The principal point argued on behalf 
of the appellants was thatthe decree in 
the dower suit did not create a charge 
upon the properties as held by the learned 
Subordinate Judge. In my opinion this 
contention is sound and ought to prevail. 
It is conceded on bshalf of the decree- 
holders that a dower debt does not under 
the Muhammadan Law create a charge upon 
the properties of the husband. Having 
regard to the authorities this position could 
not be challengad. I need only refer to 
the decision of the Privy Council in 
Hamira Bibi v. Zubaida Bibi (|) where 
their Lordships observed that dower ranks 
as a debt and that the wife is entitled long 
with other creditors to have it satisfied on 
the death of her husband oat of his estate: 
her right is, however, no greater than 
that of any other unsecured creditor. 
Ameer Ammal v. Sankaranarayanan Chetty 
(2) ia to the same effect. The learned Sub- 
ordinate Judge also conceded that the 
d war debt did not by itself createa charge 
upon the properties of the husband : he was, 
however, of opinion that thé decree in the 


dower suit had the effect of creating a’ 


charge. In order to see whether a charge 
was created by the decree, it is necessary 


(1) 36 Ind. Oas. 87; $1.0, W. N. 1; 14 A. L. J. 1055; ° 


1@ Bom. L. R, 099; 31M L.-J. 790; 20 M.L T. 695; 
d t W. 609: 38 A. 581; (1910) 2 M. W. N. 851; 1 P.L. 
W 57,25 0., L, J, 517; 431. A, 294 (P. O0), 
(2) 25 M, GOA, 
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to examine the nature of the suit in which 
that decree was passed As I have suid, 
the principal claim ia the sunit of Izitnn- 
nisa was a claim for recovery of her dower 
amounting to Rs 40,015; but having re- 
gard tothe alienations said to have been 
made by her husband, she made a prayer 
in the plaint to the effect that it might 
be decided by -ths Court that the proper- 
ties set out in the Schedule attached to 
the plaint were really in possession of the 
principal defendants and that those proper- 
ties formed the heritage of the late Khajeh 
Azhar Husain, and that the plaintiff was 
entitled to recover her debt from those 
properties. The suit was really a suit as 
contemplated bys.53 of the Transfer of 
Property Act. The allegations in the plaint 
were that the transfers alleged to have 
been made under tbe two wagfnamas 
and the hiba bil-ewaz were really transfers 
with intent to defeat or delay the creditors 
of the transferor, and that such transfers 
were void and could not affect the creditors 
who were entitled to realize their debts by 
sale of those properties. The other credi- 
tors of Azhar Husain were also made parties 
and in paras. 21 and 22 of the plaint a 
clear allegation was made which would 
bring the case within the purview of s, 53 
of the Transfer of Property Act. The 
real object of the suit was to have ade- 
Claration from Court that the properties 
coverad by the waqfnamae and the hiba bil- 
gwaz ware still the properties forming the 
estate of the plaintiff's husband and that 
they were available to her for realization 
of her dower debt. The decree made in 
that snit had the effect of declaring that 
the transfers evidenced by the wagfnamas 
and the Hiba-bilewaz were fraudulent 
transfera made with intent to defeat the 
claim of creditors, Nocharge was created 
by the decree in favour of the plaintiff 
upon the properties set ont in the Schedules 
to the plaint in that suit. The learned 
Subordinate Judge has referred to Issue 
No. 2 raised in the dower suit which ran 
thus:— 

“ Whether the dower debt, ifany, can ne 
yealizad fromthe properties mentioned in 
the plaint." 

This issue was answered in the affirmative, 
and the learned Subordinate Judge says that 
this had the effect ofcrenting a charge fn 
my opinion the learned Subordinate J idge 
has taken an erroneous view of the deci- 
sion of the Isaue No, 3 in the dower suit, 
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Havirg regard to the pleadings of the 
parties, it is clear that all that was intend- 
ed was to hold that the properties covered 
by the waqfnamos ani the htiba-bil-ewaz 
were still available to the plaintiff and the 
other creditors as forming part of the estate 
of Azhar Husain. Iam, therefore, of opinion 
that no charge was created by the decree 
under execution. 

Reliance has been placed on behalf of 
the decree-holders upon the decision of the 
Privy Council in Mahomed Wajid v. 
Tayyuban (3). This appeal was heard by the 
Judicial Committee along with another 
appeal [Bazayet Hossein v. Dooli Chund (3) | 
lu dealing with the case of Bazayet Hossein 
v. Doolt Chund (8) their Lordships held that 
ea creditor ofa deceased Muhammadan can- 
not follow his estate into the hands ofa 
bona fide purchaser for value to whom it 
had been alienated by his heir-at-law. In 
dealing with the case of Mahomed Wajid 
v. Tayyuban (3) their Lordships observed 
that this case wa; similar to the case of 
Bazayet Hossein v. Doolt Chand (8) with 
one exception, viz, that the appellant 
Mabomed Wajid claimed under a sale in exe- 
cution ofa decree upon a mortgage bond exe- 
cuted by Najmuddin to Abdul Aziz on the 
30th of October 1867, and the great distinc- 
tion between this case and the case of Bazayet 
Hossein v. Doolt Chand (3) was that in this 
case the mortgage bond was executed pend- 
ing the suit brought by the widows, whereas 
in the other case the mortgage bond was 
executed before the institution of the 
widows’ suits; and their Lordships agreed 
with the decision of the High Court which 
hell that the purchaser from Najmuddin 
was bound by the decree as he was affected 
by the doctrine of lis pendens. 

It has been contended that in the pre- 
sent case Habibur Rahman made his pur- 
chase with knowledge of the decree in the 
dower suit and that, therefore, he must be 
held bound by the decree and that the pro- 
perties purchased by him were available to 
the decree-holder as he was affected by the 
doctrine of lis pendens. In my opinion this 
contentionis not souhd. The principleapplied 
by their Lordships in the case of Mahomed 
Wajid v. Tayyaban (3) was an equitable 
principle. Herein the present case we find 
that Musammat Izatunnisa the predecessor- 
in-interest of the present decree-holder exe- 


(5) 4 C. 402; 5I A. 211; 38ar,P O. J. 853; 3 Ind. 
Jar. 121; 2Shone L, R. 168; 2 Ind. Dee, (x, s.) 286 
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cuted three mortgages in respect of the 
properties purchased by the claimants. The 
decree under execution was also mortgag- 
ed, and by the purchase of the 8th of July 
1923 the claimants satisfied the previous 
mortgages executed by Musammat Izatun- 
nisa along with Ahmadi Begum, and the 
effect of it was to release the decree under 
execution and freeitfrom the mortgages 
created by lzatunnisa and Ahmadi Begum. 
Izatunnisa herself never treated the decree 
as a decree creating a charge. She took 
out executions in her own lifetime treat- 
ing the decree as a money-decree, Her 
heirs also took out execution of the decree 
treating itas a money-decree. ‘The pur- 
chasers Habibur Rahman and Musammat 
Khatoon Jannat are certainly bona fide 
purchasers for value and it will be opposed 
to all principles of equity to hold that the 
properties purchased by thepresent claim- 
ants are liable to be sold in execution of 
the dower decree. Iam, therefore, clearly 
of opinion that the learned Subordinate 
Judge was wrong in holding that the 
decree created a charge and that it could 
be executed as such. 

Having regard to this finding, it becomes 
unnecessary to consider whether the 
learned Subordinate Judge had jurisdic-. 
tion to allow amendment of the ap- 
plication for execution at the stage at 
which he ordered the amendment. Various 
rulings have been cited on both sides, 
some of which are conflicting: but as 
I have said, having regard to the fact that 
the decree under execution did not create. 
a charge, it is not necessary to consider 
this question. 

It is stated by the learned Subordinate. 
Judge in his order under appeal thatif the ` 
decree be held notto create a charge, then 
the claim of the claimants must be allowed. 
I would, therefore, set aside the order of the 
Subordinate Judge and allow the claim of 
the plaintiffs and direct that the properties 
purchased by them be released from attach- 
mentand gale. The appellants are entitled 
to their costs in this Court as well as in the 
Court below. , 

Ross, J.—Iagree, 

R. L, Order set aside. 
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Specific Relief Act (I of 1877),s. 54—C P. Tenancy 
Act (I of (920), s 89—Landlord and tenant—Occu- 
pancy holding~-Female tenant, surrender by—Collusion 
—Injunction, suit for, maintainability of—Principles 
governing grant of relief—Appeal—Appellate Court, 
power of, to take notice of events which have happened 
since date of decree complained of-—Cvvil Procedure 
Code (Act V of 1908),0. XLI, r. 88 

ief by way of injunction is granted upon the 
principle of quia timet, that ıs, the Court assists the 
saa who seeks its aid, because he fears some 
ture probable injury to his rights or interest and 
not because an injury has actually occurred, which re- 
quires any compensation or other relief. A satisfactory 
proof that the defendant threatens the commission of a 
wrong whieh is within his powel 1s sufficient ground 
to justify the relief. [p 374, col. 1 
‘he fact that under s 89 of the 0. P. Tenancy Act 
of 1920 a tenant is now able to throw off the tenancy 
by his or her own individual act and without the co- 
oe of the landlord or even against the will of 

e landlord will not deter a Court of Justice from 
granting in a fit case the proper relief of injunction 
for the prevention of a threatened injury to the rever- 
sion, where a Hindu female tenant tries to submerge 
the lesser interest of a tenant held by her into the 
greater interest of the landlord in an occupancy hold- 
ing inherited by her, by resorting to the device of a 
surrender of the holding with the deliberate inten- 
tion of prejudicing the interest of the expectant revor- 
sioner, If itis found that the landlord is also a party 
to the device, an injunction may be granted againat 
him also. [p.375, col. 1.] 

An Appellate Court has power to make such orders 
as a Judge of first instance could have made if the 
case had been heard by him at the date on which the 
appeal was heard by the Appellate Court. Ina proper 
pase an Appellate Oourt has jurisdiction to take notice 
of events which have happened since the date of the 
judgment complained of and: to mould the relief in 
ack a way as to suit it to the altered state of things 
or conditions, [p. 376, col. 2] 

Where in an appeal arising out of a suit for an 
injunction it appears to the Appellate Court that 
since the decree ofthe Trial Court the threatened 
injury to the plaintiff: has been carried into effect, the 
Gourt can in a proper case grant a relief to the plaint- 
iff by way of declaration or otherwise which would 
put him in the position as if the threatened injury had 
hot taken place. [p. 376, col. 2] 4 AP 

Appeal against adecree ofthe Subordi- 
nate Judge, First Olass, Wardha, dated the 
3let March 1922, 

Messrs. D. N. Khare, R.B, N.G. Bose, 
R. B., P. `. Dutt, for the Appellant. 

Messt3 T. J. Kedar and G.S. Lule, for 
the Re«vondent. 
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At his death he left two sons, Krishnaji and 
Shamji. Krishnaji died leaving a widow 
Baijabai defendant No. 1. Shamji died 
leaving a grandson plaintif, Pundurang, 
Plaintiff is thus the next presumptive re- 
versionary heir of Krishnaji after the death 
of Batjabai. The defendant No. 3 is the 
malguzar of the three villages in which the 
fields in dispute are situate, The plaintiff's 
case is that Baijabai had been neglecting 
the fields and also causing deterioration in 
their value by leasing them to others in- 
stead of arranging for their cultivation at 
home; that she deliberately allowed rents 
to remain in arrears for the years 1327-28 
fasli and suffered decrees of arrears of rent 
to be passed against her, with the result 
that in order tosafeguard his own interests 
as a reversioner the plaintiff had to satisfy 
the decrees and thus save the tenancy from 
a forced or premature forfeiture. As a col- 
lusive surrender was suspected soon after 
the plaintiff instituted the present suit for 
injunction against both the defendants and 
for a direction that an Administrator or 
Receiver be appointed to manage the fields 
during Baijabai's lifetime and to pay her 
the net profits after deducting the rent 
and the costs of cultivation from the gross 
profits. 

Defendants Nos. 1 and 2 denied the al- 
leged collusion. The defendant No.1 also 
denied the failure to pay rent being deliber- 
ate. The alleged neglect and deterioration 
were also denied. On behalf of defendant 
No, l it was further pleaded that she was 
the absolute owner of the tenancy land; 
that as such she was competent to surrender 
itif she chose and that consequently no 
relief of injunction could be granted against 
her. As an instance of waste and improper 
dealing with estate on the part of defend- 
ant No. 1 plaintiff relied in the plaint upon 
a gift by her of the whole of the kotha and 
half share in the house to a deosthun by a 
registered deed dated 8th February 1917 
although he adds that the kotha and the 
house having beenin his joint possession 
the donee could not succeed in depriving 
him of his actual possession over the came, 

H 


The parties have argued the point in- 
volved in the case with much ingenuity. 
and skill. To my mind the question ap- 
pears to bea questicn of first impression 
and is not covered by direct authority, 
The case of Dajiba v, Raghunath (1) ag 

(D) 20 Ind, Cas, 020; 98, L, R. 126, 
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alsothatof Vithu v. Mendri (2) are fairly 
distinguishable from the facts and circum- 
stances of the present case. Neitherin the 
one which was a case ofan absolute occu- 
pancy holding nor in the other which was 
a case ofa sale by the widow of an occu- 
pancy tenant did the question of the vali- 
dity of a surrender of a tenant right inherit- 
ed by the widow of an occupancy tenant as 
against the reversionary heirs‘at all arise. 
In Dajiba v. Raghunath (1) the question 
was between a lessee fromthe daughter of 
an absolute occupancy tenant and the 
malguzar who had takena rajinama from 
the widows of the last male holder. The 
widows died soon after the rajinama. The 
daughter of the last male holder, there- 
after, granteda lease for hundred years to 
Dajiba of the absolute occupancy land with 
the object of enabling Dajibato hold the 
land as lessee. On the very day of the 
lease the daughter instituted a suit against 
the malguzar seeking inter alia a declara- 
tion thatthe rajinama given by her mother 
and step-mother did not affect her right to 
and possession of a certain absolute occu- 
pancy holding. She had challenged the 
rajinama on the ground of fraud and un- 
dueinfiuence, and it was found asa faot 
that there was no fraud or undue influence 
practised on the ladies. Her suit was dis- 
missed by the Courts below and she came 
up in second appeal. That was Tursa v. 
R. M. Doye (3). A reference to the judg- 
ment in second appeal shows that the 
rajinama was executed by the ladies with 
the ol ject of putting a close to the litiga- 
tion that was then pending between them 
and the proprietor of the village regarding 
the lease of the proprietary rights of Mauza 
Pipartola which the husband of the ladies 
held as a lessee. The proprietor had sued 
to eject the widows on the ground thatthe 
term of the leare was over, That suit was 
diamissed in the Court of first instance but 
decreed ex parte infitst appeal, The deci- 
sion was open to second appeal and the 
ladies could have filed their appeal against 
it. Under such circumstances the proprie- 
tor gave certain fields rented at Rs. 18 crops 
worth Rs. 186 and remitted dehts aggre- 
gating Rs. 1,000and gave up hisright to 
secover Rs, 163 9-0 for costs of the suit 
which the ladies had been ordered to pay; 
it was in consideration of these concessions 
* that the ladies executed the rejinama, 


2) 4 Ind, Cas, 799; 0 N, L, R17 . 
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This will show that the surrender was in 
bo way designed to prejudice the interests 
of the reversionary heirs. IfI may say so, 
it was a compromise which the ladies who. 
represented the estate for the time being 
thought was necessary in the best interests 
of the estate. In this view of the merits of | 
the rajinama the further discussion aB re- 

ards the effect of the rajinama under the 
japa Act and particularly on rights of 
the next heir was, inmy opinion, not quite 
necessary. Much less could any observa- 
tions as regards the competency of the 
widow of an occupancy tenant to surrender 
her tenant right which were purely obiter 
be necessary for the decision of that case. 
The daughter's suit accordingly failed as 
against the malguzar. 

The case of Dajiba v. Raghunath (1)is a 
sequel to the litigation just referred to, 
Dajiba as stated above held the possession 
of the land as lessee from Tursa, He was 
not bound by the aforesaid litigation as his 
title as sub-lessee arose before its institu- 
tion. Dajiba also like Tursa raised the 
same points in his case buthe was unsuccess- 
ful and the plaintiff ae aoe Rao Doye 
succeeded in getting a decree against Daji- 
ba on the finding which was given in the 
former litigation that the widow's surren- 
der bound Musammat Tursa and her trane- 
feree Dajiba, 


Iam, therefore, of opinion that the obser 
vation in Dajzba v. Ragunath (1) were 
obiter and unnecessary for the ‘decision of 
the case. Drake Brockman, J. C., while re~- 
ferring at pages 127 28 to hisown observa- 
tions in Tursa v. R.M, Doye(3)and also in 
Vithu v. Mendri (2) to the following effect . 
has, however, remaiked as follows:— 

“On further consideration of the matter I 
eee no sufficient reason to depart from the 
view, expressed in Tursa v. R.M. Doye (3) 
aforesaid, that s. 35 (1), Central Provinceg 
Tenancy Act, is so generally worded as to 
preclude the reversioner from question- 
ing a Hindu widow's surrender. It is 
to be observed that the sub-section’ 
gives power to surrender ‘the holding’ not 
merely the right of the tenant for the 
time beingin his holding. It was for this 
oe that in Vithu v. Mendri (2) I remark- 
ed:— | 

‘No doubt, s. 85, by empowering tenants 
to surrender, enables a Hindu widow to 
defeat the expectations of her husband'g 


(2) 5. A. No, 28 of 1909, 
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heirs.’ The spacial provision in s. 33 is 
cartalnly dificult to account for limited as 
1t isto oscupancy holdings but I think its 
pringipal object must have baan to defeat 
an oxpropristary tenant ofsir who endea- 
voura to circumvent s. 45 (1) giving him 
occupancy rights. Upon the view put 
forward for the appellant a landlord might 
have to deal with a reversioner’s claim as 
much asacenfury after ths death of the 
tenant from whom descent should be 
traced; take for instance the case of a 
tsnant who leaves a girl widow and an 
infant daughter the woman succesding one 
after the other ana the daughter surrender- 
ing at the very close of a long life. I hold 
then a3 in the former litigation, that the 
widow's surrender binds Musammat Tursa 
aad her transferee Dajiba.” 

In a case decided the other day a Bench 
of this Court has shown how the anomalies 
“ pointed out in the above quotation vanish 
away by holding that the surrender operates 
only on the widow's interest in the holding 
and that the surrendering Hindu female 
should be treated as dead ag it were by a fic- 
tion of law for which proposition ample 
authority is to be found in Rao Vinayak v. 
Laxman(4), Wasantraov. Anandrao (5),con- 
firméd by their Lordships of the Privy Coun- 
cilin Anandrao v. Vasantrao (6), and the 
, Bame principle has beenalsoaffirmed by their 
Lordships of the Privy Oouncil in Kenchava 
v. Girimallappa Channappa Somasagar (7), 
where it was pointed out that a murderer 
must be deemed to have wiped himself out 
of existence for the purpose of succession 
to the estate of the murdered. The re- 
spondent widow must in such a case be 
considered to bs attempting a murder of the 
tenant right and with it also her owa 
suicide with a view to prejudice the right 
of the immediate reversionary heir. Under 
such circumstances: the malguzar, who is 
designing or aiming to help or instigate the 
widow to commit the murder of the tenant 
right and suicide of her own life as well, is 
not free from the taint which attaches 
to such an act. He cannot say that, how- 


ever, mila fide the action of the widow 

(4) 44 Ind. Cas 51; 14 N. L. R. 56 atp 861, 

(3) 6'Bom. L R 935, 

(8) 9 Bom L. R 395; 11 O. W. N 478;5 0. L J. 338; 
2? M. L T. 151; 17M L J 184 (B.O). 

(7) 82 Ind Oas 968; 26 Bom L R.779: A. IR. 
1924 P. O 209, 20L W. 417; 47M L J. 401; (1924) 
M W. N. 719; 48 B. 569; 22 A. L. J. 962, 40C L.J, 
447; 35 M. L. T. 241; 511 A. 388, 290 W N.271;1 
0, W. N., 505; 3 Pat. k.R,9; LR 6 A.(P, 0)1832 
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may be he, at any ratedid not act mala fidc, 
The facts and circumstances proved in the 
present case clearly indicate a ‘combination 
on the part of the two respondents and the 
best proof of that conjunction is furnished 
by the fact that what was an apprehended 
injury to reversion at the date of the suit 
has become a ssttled fact by the land being 
surrendered actually by means of a regis- 
tered instrument shortly after the case 
was decided by the first Court. In view of 
this conduct the intention of the widow to 
prejudice and defeat the reversionary inter- 
est of plaintiff may very well be presumed 
to have been shared by the malguzar 
also, and the necessary conclusion from 
their acts, omissions and conduct is that 
they both desired to bring about an extinc- 
tion of the tenant right in the holdings in 
question with the avowed intention to cause 
injury or loss to the plaintiff's reversionary 
right. 

The next question is, could the threaten- 
ed act of surrender which caused reasonable 
apprehension in the mind of the plaintiff ba 
regarded as a bona fide ora mala fide one. 
The circumstances clearly point to the 
only conclusion, namely, that the threatened 
injury was conceived in the most mala fide 
spirit and the lnjury was such as could not 
have been intended to be caused with any 
bona fide intention on the part of either 
the malguzar or the widow. 

The Trial Judga has not gone into the 
question of bona fides or otherwise of the 
surrender, I think he ought to have seen 
thatit was an important question in the 
case and should have decided it one way or 
the other. As itis left undecided, I have 
thought it necessary to decide it under the 
powers vested in me unders. 103, C. P. C. 
1 consider that it was open to the malguzar 
to have proved the good faith of the tran- 
gaction on which the plaintiff based his 
raasonable apprehension as regards the 
threatened injury to his reversion which he 
called waste, and which he desired to 
rastrain by mandatory injunction. In my 
opinion the defendant No. 2 has failed to 
prove this. I am not prepared to believe 
either the widow or the malguzar, in the 
fase of such overwhelming evidence the 
other way, that they were acting bona fide 
anil that the intention to make or take” g 
surrender was far from theirminds. They 
falsely professed to say that it was not 
their intention, but then their subsequent 
‘conduct clearly belies their utterances 
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pr assortions, and proves that they were 
simply feigning to hide not only the inner 
working of their mind, but also the plans 
they had deliberately conceived for giving 
effect to their long cherished desire to cause 
injury to the immediate reversionary heir’s 
interest through the medium, first, of an 
ejectment proceeding, and, finding that it 
was frustrated; then by a resort to the 
device of a surrender; but even there, the 
plaintiff anticipated them both. Had the 
present suit not been, at once, filed they 
would-not have put off effectuating their 
common intention; because no sooner the 
plaintiff's suit was defeated on a techni- 
cality, they carried it into action by means 
of an actual surrender. I have not the 
slightest hesitation, therefore, to hold it 
proved that both the respondents were all 
along acting mala fide and that the injury 
they intended to cause was a real injury 
which if carried into action was bound to 
prejudice the plaintiff's interest as a rever- 
sioner and that it afforded a sufticiently 
good cause of action to him to sue for in- 
junction to restrain the widow and the de- 
fendant No. z from causing that injury. 

An attempted surrender of an occupancy 
tenant right is from the very nature of the 
tenure sought to be submerged more pre- 
judicial to the interest of the reversioner 
than a mere alienation would have been, 
If the invasion of the plaintiff's right which 
is threatened was confined merely to trans- 
ferring an interest, the matter would have 
been different; where its very object is to 
bring about total extinclion or annihilation 
of the tenant right, the effects are far 
reaching; and if the invasion is not restrain- 
ed by a quia timet action at the proper time, 
the danger is so imminent that the threat- 
ened invasion becomes a reality as it were 
and the damage also becomes irrepurable. 
In Woodroffe's Law relating to injunctions 
in British India, 4th Edition, at page 15, we 
find a statement of the general principles 
upon which an injunction is issued. It is 
stated that the relief is granted upon the 
principle quia timet; that is, the Court assists 
the party who seeks its aid, because he fears 
(quia timet) some future probable injury to 
his rights or interests and not because an 
injury has actually occurred, which requires 
ally compensation or other relief. A satis- 
factory proof that defendants threaten the 
commission of a wrong (which is within their 
power) is sufficient ground to justify the 
relief, . But there should be proof of ar 
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imminent risk of substantial damage; 
Gangabai v. Purshotam (8) following Flet- 
eher v. Bealey (9). These and other similar 
precautionary reliefs were formerly granted 
by Courts of Equity, on Bills quia timet, to 
support which it must have been shown, 
firstly that there was a title in possession or 
expectancy in the plaintiff, and secondly 
that there was danger to the property; 
Satoor v. Satoor (10). The following pas- 
sage is to be found at pages 16 and 17. 

“The issue of an injunction is not a matter 
ex debito justitiae but one which is purely 
within the discretion of the Court. The 
latter is not bound to grant that relief be- 
cause it is lawful todo so, But the discre- 
tion of the Court is not arbitrary, but sound 
and reasonable, guided by judicial prin- 
ciples, and capable of correction by a 
Oourt of Appeal............... Where there isa 
discretion exercisable, the Court is bound 
to look at all the circumstances of the case: ` 
Ghanasham Nilkant Nadkarni v Moroba 
Ramchandra Pai (11). The jurisdiction of 
the Oourt being thus equitable is governed 
upon equitable principles And, therefore, 
the Court will amongst other things, look to 
the conduct of the person who moves it.” 

It has been held in Fletcher v. Bealey (9) 
that there are at least two ingredients for a 
quia timet action. There must, if no actual 
damage is proved, be proof of imminent 
danger, and there- must also be proof that 
the apprehended damage will if it comes be 
very substantial. In the words of Pearson, 
J., who decided the case, “it must be proved 
that it (damage) will beirreparable, because, 
if the danger is not proved to be so imminent 
that noone can doubt that, if the remedy is 
delayed, the damage will be suffered, I 
think it must be shown that, ifthe damage 
does occur at any time, it will come in such 
a way and under auch circumstances that it 
will be impossible for the plaintiff to pro- 
tect himself against it if relief is denied to 
him in a quia timet action” This view has 
been accepted by the Bombay High Court 
in Gangabaj v. Purshotam (8). ' It will. be 
seen that this is the principle which under- 
lies the provisions of s. 54 of the Specific ° 
Relief Act.. ° Be 

In this view of the case-law I think that 
the discretion which was vested in the lower 


(8) 32B 116; 9 Bom. L, R 912 ` 

(9) (1885) 28 Oh D. 683; 5t L. J. Ch 424; 52 L. T. 
511, 33 W R 745. : 

(10) 2M H. O,R. 8 TE ; 

(11) 18 B. 474 at p. 484; 9 Ind, Dec. (x, 8.) 825, 
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‘Court has not bean exercised on proper 
and equitdble principles and, therefore, it 
18 capable of correction by this Court asa 
Court of Appeal. Looking to the conduct 
of the defendants and also to the extreme 
anxiety onthe plaintiff's part to save the 
tenant right from total extinction, I think 
the relief of injunction in this quia timet 
action was pre-eminently the relief to which 
the plaintiff was entitled. Had the sur- 
render not been made, the further relief of 
the appointment of a Reeeiver or an Ad- 
ministrator of the estate for managing the 
cultivation .in the best interests of the 
widow Baijabai and of the next reversioner 
as represented for the time being by the 
plaintiff, would also ‘have been a dire 
necessity under the circumstances of the 
case. 

It is argued that it is lawful for a tenant 
to surrender and the landlord is given no 
option under the new Tenancy Act of 1920, 
in the matter of acceptance of a surrender if 
a registered deed of surrender is executed 
and sent to him by a registered post. I may 
here observe that the mere fact that s. 36 
of theold Act of 1898 has been repealed 
and s. 35 has taken a new form and appears 
ass.89of the new Tenancy Act of 1920, 
(and a tenant is now able to throw up the 
tenancy by his or herown individual act and 
without the co operation of the landlord or 
in fact even against the will of the land- 
lord) ought not to deter a Court of Justice 
from granting in a fit case the right relief 
of injunction for the prevention of a threa- 
tened injury to the reversion, where a 
Hindu female tenant tries to submerge the 
lesser interest of a tenant held by her into 
the greater interest of the landlord in an 
occupancy holding inherited by her, by 
resorting to the device of a surrender with 
the deliberate intention of prejudicing the 
interest of the expectant reversioner. The 
repeal of s. 36 old has not the effect of 
depriving the next presumptive reversioner 
of the right and remedies open to himunder 
the civil law or personal law by which he 
is governed, namely, the Hindu Law, against 
the acts of waste, extinction, deterioration 
or total or partial destruction of tenant 
right by which he is likely to be prejudiced 
by reason of their being either committed 
or threatened to be committed by the 
Hindu female whose interest in the pro- 
perty inherited by her from her husband is 
a widow's interest only. The aspect put 
orward has really only an academical 
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interest in the present case, because in the 
view of facts taken by me above, this is a 
case in which the remedy by way ofa suit 
for injunction which is a quia timet action, 
could be lawfully availed of by the plain. ff 
not only against the surrendering fe:na-e 
but also against the landlord, as both of 
them have, in the particular circumstanc:s 
of this case, been found to be acting in col- 
lusion and concert in order to defraud and 
prejudice the plaintiff's interest as a rever- 
sioner. Suffice it to say that the case 
reported as Daiiba v. Raghunath (1) or that 
of Vithoba v. Mendri (2), also do not go in 
my opinion, (and I say so with great respect) 
to the length of laying down that a Hindu 
widow inheriting an occupancy holding hes 
such an absolute unqualified right of 
surrendering the holding as would put en 
end under all circumstances, to the expect- 
ant reversioner’s rights, under the civil 
law, to claim to succeed to the tenanry 
inpite of the surrenderand to prove facts 
and circumstances bearing on the bona fi ce 
of the transaction of the surrender mace 
by her as if she were a male. Simpiy 
because, the law declares that a person has 
8, right to do an act, it does not follow that 
each and every act of his or hers would, 
under all circumstances, be upheld as act 
done lawfully or in the lawful or yroper 
exercise of a right. The lawfulness or 
otherwise of any particular act must depend 
upon the surrounding facts and circumst- 
ances existing at the time of the perform- 
ance of the act, in each case, and it cannot 
be considered independently of or divorced 
from, such surrounding as if it involved 
a pure question of law only, and not a 
mixed question of law and facts If they 
do lay down any such unqualified right I 
must most respectfully dissent from then, 

While confirming the findings of the firat 
Court on issues Nos. 1 and 2 and also on issue 
No.5, [dissent from those on issues Nos. 3, |, 
6, 7 and 8 and in view of my own findings re- 
corded above, I hold that the plaintiff hed 
made out a case for the granting of the 
reliefs prayed for, and that thereis nothing 
in Dajiba v. Raghunath (1) or in the new 
Tenancy Act which militates against this 
view. 

But here comes the most important gugs- 
tion whether in view of the admitted fact 
that a surrender has been actually made, I 
should confine the reliefs to be granted in 
appeal, only to the reliefs prayed for in the 
plaint, or exercise the Jurisdiction vested 
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in me asa Court of Appeal, of taking notice 
of the events happening since the date of 
the judgment complained of, and mould 
the relief in sucha way as to suit it to the 
altered state of things or conditions. That 
it is open to an Appellate Court to do so. 
is clearly established hy the decisions of 
several eminent English and Indian Judges. 
I may state that I have given effect to this 
principle of law in many of my own de- 
cisions where I felt that a particular case was 
fit for its application. Out of the numerous 
authorities which [ have collecied together in 
myjudgmentin Narayan v. Tulst(12) I might 
cite only'ons or two of the most prominent 
authorities. Asfor example, the decision of 
the House of Lords in Attorney General v. 
Birmingham, Tams and Rea District Drain- 
age Board (13) where the principle is stated 
in the following words:-~ 

“An appeal to the Court of Appeal is by 
way of re-hearing, and the Court may make 
such order as the Judge of first instance 
could have made if the dase had been heard 
by him at the date on which the appeal was 
heard,” 

The following observations of Jessel, 
M. R; at pages 675 6" of the report of the 
case Quilter v, Mapleson (14) are very in- 
structive :— 

“Now, when we look at O. LVIII, r. 2, (rales 
of the Supreme Court of Judicature in 
England), we find it provides that “all 
appeals to the Court of Appeal shall be 
by way of rehearing.’ On an appeal 
strictly so-called, such a judgment can 
only ba given as ought to have been 
given at the original hearing; but ona 
rehearing such a judgment may be given 
as ought to be given if the case came at 
that time before the Court of firat instance. 
This point often arose in the Court of 
Qhancery where there was no strict appeal, 
butonly are-hearing before a superior Court, 
It often happened that somebody had died 
before the re-hearing, which made the title 
of one of the parties clear—the Court on the 
- ye-hearding could have regard to that. So 
also the Court could. have regard to conduct 
which made an appeal improper. Then the 
Sth rule of the same Order gives the Court 
of Appeal power to admit further evidence, 
aml says, that ‘the Court of Appeal shall 


, (12) 80 Ind. Cas 607; A T. R, 1924 Nag. 101. 
(13) 2919) ALC. 788 at p. £03; 82 L.J. Ch. 45; 107 
L P 363, 767 P. 481. 
(14) (182) 9 Q. B. D, 672; 52 L J. Q. B. 44; 47 L. Te 
599 31 W P TA, 
me “Pages of (1882) 9 Q. B. 
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have power to give any judgment and 
make any order which ought to have been 
made, and to make such further or other 
order asthe case may require. It was, in 
my opinion, intended to give appeals the 
character of*re hearings, and to authorize 
the Court of Appeal to make such order as 
ought to be made according to the state of 
things at the time.” 

The following remarks of Bowen, L. J., at 
page 678* of the same report regarding the 
object of the above Judicature Rules are 
very useful :— 

“The rules were intended to enable the 
Court of Appeal to do complete justice. 
If the law has been altered pending an, 
appeal, it seems to me tobe pressing rules 
of procedure too far to say that the Oourt of 
Appeal cannot decide according to the 
existing state of the law. I think that such 
is not the true construction of the rules, 
for O. LVIII, r. 5, does not merely enable the 
Court-of App3al to make any order which 
ought to have been made by the Court 
below, but to make such further or other 
order as the case may require. 


It may be mentioned here that r. 33 of our 
new O. P. C. has been framed on the basis 
of those Judicature Rules and is newly 
introduced, with the object of empowering 
the Appellate Court tc do complete justice 
between the parties. In fact the wording of 
new r. 4 of O. LVII of the Judicature Rules 
is reproduced in our r. 33 inorder to bring 
the powers ofan Appellate Court in India 
on a par with those of the Court of Appeal 
in England, as far as possible Ithas con- 
sistently been held in our Indian Courts 
also that itis not only competent toa Court 
of Appeal, but it may be its duty to take 
notice of events which have happened sub- 
sequently to the passing of the decree or 
orderappenled against, and suchevents when 
not appearing in the record may be proved 
by extrinsic evidence [Itamratan v. Mohant 
Sahu (15), 

In view of the facts found and’ of the 
law regarding*my powers as a Court of 
Appeal, to mould the relief according to the 
present altered state of things, I think 1 
should be prepared to grant to the plaintiff a 
declaration that the surrender, which he 
feared and wanted to restrain, having since 
taken place, cannot take effect or operate to 
the prejudice of the right succession secured 
to him bys. 11 of the new Tenancy Act in his 


(15) 11 0. W. N. 732;6 0 L. J. 74, 
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espacity of an immediate reversioner, and 
further thaf as the defendant Baijabai by 
her own act of relinqguishment surrundered 
her interest asa widowand has thrown away 
the tenant right and thereby disclaimed the 
relationship of tanantand landlord existing 
between herand the defendant No. 2, she 
must on that account be treated as dead, as 
it were, and to have, by the fiction of death 
aecelerated the plaintiff's succession as the 
next heir to the holdings in suit and that 
the plaintiff shall ba entitled to be placed 
in possession of the said holdings in virtue 
of this declaration. l 

The grant of such a declaration is, in my 
opinion, necessary to shorten litigation and 
also to preserve therights of both parties and 
would. best serve the ends of justice and 
facilitate the recovery of actual possession 
of the holdings by the plaintiff as against 
the defendants Nos. 1 and 2. lt may 
dispense with the necessity of issuing a 
mere injunction or appointing a Receiver 
or Administrator, as such: relief would be 
unsuited to the present state of things, and 
as itis no longer necessary to manage the 
holding in the interests and on behalf of. the 
widow Baijabai, 

The matters referred to in. para. 20 above 
yequire further considerationandI, therefore; 
call upon the parties to appear before me on 
14th November 1924 and statein writing on 
that date whatever objections. they may have 
to urge to the decree of this Court being 
moulded as shown above to suit the altered, 
state of things. Ifthey haveany modifica- 
tion to suggest they are at liberty to do so 
and I invite them to do so within the 
aforesaid time in order to enable me to 
decide once for all what form the decree of 
this Oourt should finally take. 

After this is done a final judgment and 
decree will follow. I reserve my directions: 
a3 to costs of this litigation for the final 
judgment. 

Z K. Appeal allowed. 
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RANGOON HIGH COURT. 
Civic MiISOELLANBOUS APPLICATION No, 143 
oF 1925, 
February 1, 1926. 

Present :—Sir John Guy Rutledge, Kr., 
Ohief Justice, and Mr. Justice Chari, 
BON KWI AND OTHERS—PETITIONERS 

VETSUB 
S. K. R. 8. K. R. FIRM, AGENT 
LATCHMANAN CHETTYAR AND OTHERS 
— Rasponpents, 

Civil Procedure Code (Act V of 1909), s 110 —A ppeal 
to His Majesty in Counciul-—Valuation—Property uhich 
may be involved in future suits between pantes, 
value of, whether can be taken into account. 

Section 110- of the O P. O. when it lays down that 
a decree in order to be-appealable to His Majesty in 
Council must involve directly or mdurectly some ela, im 
or question fo or respecting property of Ra J0,CU0 
in value or upwards, refers to the property to which 
the suit relates and not to the valuc of property 
which may be the subject-matter of other suits hg- 
tween the parties in the future, although the decico 


sought to be appealed against may affect the decion 
of such suits. [p. 378, col. 1.) 


Application for leave to appeal to His 
Majesty in Council from a decision of a 
Bench of this Court, confirming the judg- 
ment and decree of the District Court 
Pyapan. 

Mr. Clarke, for the Petitioners, 

Mr. Cowasjee, for the Respondents. 


ORDER.—This is an application for 
leave to appeal to His Majesty in Council 
from adecision of a Bench of this Court 
confirming the judgment and decree of the 
District Court of Pyapan. 

The. suit. was brought for the sale of 
aa premises, in default of payment 
of R3. 5,413-140. 

The suit in appeal was valued at the 
same amount. But Mr. Olarke draws our 
attention to para. 8 of the plaint, where the 
plaintiff states that he made other loans io 
the defendant and that on the 26th of Octo- 
ber 1921 the defendant executed a mori- 
gage bond for Rs. 3;000 in respect of which 
he claims leave to file a suit later, and he 
contends that if he wers to tack on thissum 
with interest due thereon to the amount in 
the present proceedings, it will come to 
over Rs. 10,000, that if evera suitis filed 
in respect of this mortgage for'Rs. 3,000, a 
similar question will have to be gone intogs 
was done in the present suit and that con- 
sequently he comes under the words in 
s.110o0fthe O. P. C., that the decree involve 
directly or indirectly a claim or question to 
property worth over Rs; 10,000. We are 
clearly af opinion that whatever the precise 
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words “ directly or indirectly ” may mean, 
they cannot possibly be stretched to cover 
a claim which is quite distinct in its cha- 
racter and to which there is an irrelevant re- 
ference in the plaint. An unnecessary ap- 
plication for leave to sue in respect of such 
amounts cannot on any grounds be tacked 
on to the amount of the subject-matter in 
suit. In the words of Knox and Blair, Jd., 
in the case of Hanuman Prasad v. Bhagwati 
Prasad (1): ‘“ Weare also of opinion that 
when itis laid down that the decree must 
involve, directly or indirectly, some claim 
or question to or respecting property of ten 
thousand rupees in value or upwards, the 
reference is to suits in existence and not to 
suits, if we may so term it, in gremio 
turi.” 
Mr. Clarke has pressed us that the case 
is of such . general importance and public 
interest that we should certify it, irrespec- 
tive of the value of the subject-matter, 
under the provisions of s. 109 (c). We quite 
agree that the subject ofthe application of 
the Chinese Customary Law by the Courts of 
this country is a very important one and a 
decision by their Lordships of the Privy 
Council as to whether the Courts of this 
country have been right in their applica- 
ation of those principles might indeed be of 
general interest and importance. We do 
not consider that the present case raisesa 
question of such importance. At best for 
the applicants the widow Ma Kyin Yon was 
an administratrix de son tort and the case 
could very well be decided either in favour 
of the applicants or against them without 
the question of the applicability of the 
Ohinese Customary Law being gone into. 
Tor these reasons we are unable to grant 
a certificate and the application must be 
rejected with costs, three gold mohurs. 
Z, K. Application rejected, 
(1) 24 A. 236; A, W. N. (1902) 46. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
: ORIGINAL CIVIL JURISDICTION MISOELLANEOUS 
No. 84 or 1926. 
March 19, 1926. 
Present:—Mr. Rupchand Bilaram, A. J. O, 
* Messss. LOUIS DREYFUS & Co.— 


n i RASPONDENTS No. 1. 

a ; © VENSUB ` ` 7 

Massgs. TARACHAND GHANSHAMDAS 
— RESPONDENTS No, 2. . 


Arbitration Act (IX of -1899), ss, 11 (2), Ih. 


LOUIS DREYFUS & CO. V, TARACHAND GANSMAMDAS, 


t25 L 6. 1926] 


-Notice of filing of award by arbitrator, faura 
to give, whether vitiates award. R , 

‘The failure by an arbitrator to give a notice of 
filing of the award as required by s. 11 (2) of the 
Arbitration ‘Act does not by itself vitiate an award 
which is otherwise valid or afford any ground for 
having it set aside. [p. 378, col. 2.| 

Udarichand Panna Lally Debibux Jewanram, 60 
Ind. Cas. 987; 47 C 951, relied upon. i 

Application of Respondent No. 5 to set 


aside an award 

Mr. Pahlajsing B. Advani, for Respond- 
ents No. I. 

Mr. Javhormal Vilaitrai, for Respond- 


ents No, II. , 
ORDER. l 
These are objections to an award passed 
by Umpire.’ 


The first -contention is that no notice 
of the filing of the award was given by 
the Umpire to the objector and that the 
award is, therefore, invalid. This objec- 
tion is based on a misconception as to 
the effect ofs. 11, cl. (2) of the :Act. Under 
s. 12 of the English Arbitration Act of 
1889, an award can only be enforced as a 
judgment or order to the same effect by 
leave of the Court. Under the Indian Act, 
it is enforceable as a decree without such 
leave and execution may issue immediately 
on its being filed in Court. Evidently with 
the object of obviating any hardship on the 
party affected by the award, cl. (2) of s. 11 
of the Indian Act has been introduced 
requiring the arbitrator or the Umpire, ag 
the case may be, to give notice of the filing 
of the award to the party to enable the 
party dissatisfied by the award to take 
timely proceedings to protect his interests. 
The Act does not, however, provide the 
penalty for failure by the arbitrator to give 
notice of filing of the award whatever may 
be its other effects, it certainly does not by 
itself vitiate an award which is otherwise 
valid or afford any grounds for having it 
set aside. The only section of the Act 
which gives jurisdiction tothe Court to set 
aside an award iss. 14 which is adopted 
from s, 10, cl. (2) of the English Act, and 
the misconduct ef the arbitrator contemplat- 
ed by the two sections is, in my opinion, 
misconduct prior and not subsequent to the 
making of the award. In Udaichand 
Panna Lall v. Debibux Jewanram (1) & 
Similar objection was disallowed it being 
observed that the omission to give notice of 
the filing of an award does not destroy the 
operative character of the award which has 
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been filed. The first contention, therefore, 
fails, a 

The second contention is that the Umpire 
has exceeded his jurisdiction by awarding 
interest to respondents No. 1 though it had 
been given up by them before the reference. 
On the one hand no evidence has been adduc- 
ed to prove this contention, and on the other 
it was within the competence of the Umpire 
to decide if the interest had been given up 
as alleged. 

The third contention is that the Umpire 
has exceeded his jurisdiction in basing the 
award in respect of the claim of respond- 
ents No. 1 for weevilled grain on his own 
personal knowledge. This contention again 
is without any foundation. The arbitrator 
has denied it. He has based his award on 
the evidence judged by him inthe light of 
his experience as a merchant. This was 
indubitably within his competence. Re- 
spondents No, 1 had agreed to sell grain to 
respondents No'2 on certain terms contain- 
ed in their own printed contract. Re- 
spondents No. 2 had in their turn sold a 
like quantity to Messrs. Strauss & Co. on 
terms contained in the printed contract of 
the latter firm. At the request of respond- 
ents No. 2, respondents No. 1 had given 
delivery of the grain to Messrs Strauss & 
Co., who made payment for the. same 
according to their contract after deducting 
a certain allowance for weevilled grain. 
Respondents No. 1 contended that this was 
éxcessive. There was no privity of contract 
between them and Messrs. Strauss & Oo. 
They had given delivery to Messrs. Strauss 
& Go. treating them as the agents ofre- 
spondents No. 2 and had claimed arbitra- 
tion. The two arbitrators had disagreed as 
to their award, the question at issue being 
a3 to the free percentage of weevilled grain 
for which no allowance could be claimed, 
firatly under the contract of respondents 
No. 1, and secondly under the contract of 
respondents No. 2, and the Umpire has re- 
` ferred decided in favour of respondents No. 1. 
“This was the very point referred to him, 
and he has decided iton such materials as 
were placed before him in the light of hia 
experience as a merchant. He has exclud- 
ed no evidence and has not refused to 
consider any which was placed before him. 
The 2nd and 3rd contentions as to excess 
of jurisdiction have, therefore, no substance 
whatsoever, 

The fourth contention is as regards the 
fees of the arbitrators and the Umpire, 
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Looking tothe amount in dispute the fees 
are toa certain extent higher than what the 
objector thought he would be required to 
pay. The Umpire has, however, explained 
that the fees have been charged on a certain 
time scale in accordance with the usual 
practice prevailing among European arbi- 
trators who are members of the Karachi 
Chamber of Oommerce, and not on the 
amount in dispute, the fee charged being a 
sum of Rs. 30 for each hour or part ofan hour 
for which a sitting lasts before arbitrators 
and a sum of Rs. 60 for each hour or part of 
an hour for which a sitting lasts before the 
Umpire. The Umpire charges a double 
fee as he has generally to read ahead wha 
has gone on before the arbitrators and for 
which he claims no extra remuneration. 
The Umpire has further explained that 
according to the scale, as the sitting 
before him lasted for an hour and a quarter, 


. he was entitled to Rs. 120 but hehas, as a 


matter of fact, charged only Rs. 60. I am 
not prepared to hold that in the present 
case the fees are so excessive as to require 
my interference, though I do express a 
desire that the members of the Chamber of 
Commerce would consider the desirability 
of revising their time scale fees at least in 
disputes involving small amounts. 

At the last moment the learned Pleader 
for the objector has asked the Court per- 
mission to raise a further legal point not 
raised in the pleadings, that according to 
the submission clause contained in the 
contract the Umpire was bound to hold the 
proceedings de novo in company of the two 
arbitrators and to come to a final decision 
in consultation withthem. The submission 
clause reads as follows: 

“All or any dispute arising out of this 
contract shall be referred, under the pro- 
visions of the Indian Arbitration Act, IX 
of 1899, to two European Arbitrators, one 
to be chosen by each party at difference, the 
said arbitrators having the power to eall in 
a third as Umpire, whose award shall be 
final. 

“In the event, however, of one of the 
parties appointing an arbitrator and the 
other refusing to do so for three days 
after noticein writing of such appointment, 
then the arbitrator so appointed, will, if Be 
thinks fit, callin a second, and give their 
award or he may give his award, solely, and 
such award is to be considered as final and 
pizding on both parties”. 

Stress has been laid on the words “call 
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in” used in the firat part of the clause. 
Reading the clause as a whole 1 am in- 
clined to the view that these words though 
somewhat loosely used mean nothing more 
than that the arbitrators shall have the 
power to appoint an Umpire who may 
decide the dispute in case there is a 
difference of opinion between them. There 
is nothing in the clause to suggest that the 
arbitrators should necessarily appoint the 
Umpire before they hold their sittings or 
that he should be present at such sittings 
or that they in their turn should be present 
at the sittings held by the Umpire and 
that the award should be signed by all of 
them. This'clause gives them merely the 
power to call in or to bring in an Umpire. 
What procedure the Umpire is to follow 
must, however, be governed by the pro- 
visions of the Act, and the award passed 
by him is his own awardas an Umpire to 
be signed by him alone and not by the two 
arbitrators and by him. I hold that the 
fact that the arbitrators were not present 
atthe sitting held by the Umpire or that 
they have not signed the award, does not 
vitiate the award or render it illegal. 

I. disallow all the objections with costs. 

Pleader's fees to be' taxes as per two hear- 
ings. 


P; B, A, Application dismissed. 





RANGOON HIGH COURT. 
SpectaL BBCOND OIVIL APPEAL No. 253 
oF 1925; 

February 11, 1926. 
Present:—Justice Sir Benjamin Herbert 
Heald Kr., and Mr. Justice Ohari. 
MA-MYAING AND aNoTHBR—APPELLANTS 
VETEUS 
MG, B CHIT AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, r. 2 
—Co-owners-—Suit for partition and possession—Sub- 
sequent suit for mesne profits, whether barred—A ppro- 
priation of profits by one co-owner—Liability to 
account. 

Where a co-owner institutes a suit for partition and 
separate possession of his share of the joint property 
ang obtains a decree, a subsequent suit by him for 
the recovery of mesne profits is not barred by the 
provisions of O: H, r. 2 of the O. P. O. [p. 380, col. 2] 
< Every co-owner of property is entitled to the enjoy- 
mént of the property so long as he does not interfere 
with the other co-owners, like right of enjoyment, 
but in the case of agricultural lands where the modë 
of enjoyment in by’a division of the produce or rent 
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among the co-owners, when one co-owner received 
and keeps all the produce or rent, he neeessarily de~ 
prives the other co-owners of their shares and must, 
peje eas account to them for their shares. [p. 381, 
col. 1. | 


Appeal against a decree in O. A. No, 104 
of 1924 of the District Court, Insein. 

Mr. K. C. Bose, for the Appellants, 

Mr. U Ba Thein (II), forthe Respondents. 

JUDGMENT.—The respondents claim= 
ed to recover from appellants a certain 
sum of money as mesne profits for three 
years in respect ofa piece of paddy land 
in which they owned a half share. They 
Had already filed a suit (Civil Suit No. 5 
of 1924)in which they had claimed partition 
and possession ofthe same property but had. 
not claimed the mesne profits which had ac- 
crued due prior to the filing ofthe suit. In 
the present suit they claimed those mesne 
profits, andthe Sub-Divisional: Oourt gave 
them a decree for Rs. 2,490-11-0 with pro- 


‘portionate costs. Appellants appealed against 


that decree and the learned Judge of the 
lower Appellate Oourt modified the decree 
by reducing the amount to Rs, 1,751-9-0, 
In the lower Appellate Court appellants 
raised two grounds, (1) that their posses- 
sion was not wrongful as they were joint 
owners of,the property with respondents 
and that, therefore, the respondents were 
not entitled to mesne profits, and, (2) that 
the suit was barred under O. II, r. 2 of the 
O, P. C. by reason of the earlier suit. In 
this Court also they raise these two defences . 
and they also allege that thé decree as 
against the 2nd appellant Tun Win is 
wrong in law because Tun Win had dispos- 
ed of his share to his mother Ma Myaing, 
the lst appellant, who wasin possession of 
the property, so that Tun Win, not being 
in possession, could not be made liable for 
mesne profits, Wewill first deal with the 
contention thatthe suit is barred by the 
provisions of O. XI, r. 2 of the O. P. C. 
The Allahabad High Court has held that a 
suit for possession bars a subsequent suit 
for mesne profits which could have been 
claimed in the.earlier suit, vide Mewa Kuar 
v. Banarsi Prasad (1), The High Court of 
Oalcutta in the case of Lalessor Babnin v. 
Janki Bibi (2) and the Madras High Court 
in the Full Bench case of Ponnammal v. 
Ramamirda Atyar (3) took a different view. 


an 17 A. 533; A. W. N. (1895) 121; 8 Ind. Dec. (x. 8.) 


(2) 19 0. 615; 9 Ind. Dec. (N. 8) 852. 
(3) 27 Ind. Cas 679: 38 M. 829; 7 M. 


L T. 125; 23 
ML. L. J. 127; (1915) M, W., N. 130. < 


[95 I. O. 1926] 


The Ohief Court of Lower Burma in the 
case of Ma Nyein v. Ma Kon (4) took the 
same view as the Allahabad High Court ; 
but in Dubash Kader v. Fakeer Meera (5) 
Bell, J., was of opinion that the new Code 
of 1908 had altered the law and that, there- 
fore, the ruling in Ma Nyein’s case (4) was 
no longer applicable. 

We think that the Full Bench ruling of 
the Madras High Gourt which had been ap- 
proved by a Bench of the Bombay High 
Court in a recent case Ramachandra Adram 
v. Lodha Gowri (6) lays down the sounder 
view and ought to be followed. 

We, therefore, hold that the respondents’ 
suit for mesne profits was not barred by 
their previous sult for partition and separ- 
ate possession of their share of the property. 

The second point argued is that Ma 
Myaing, being the purchaser of the share of 
@ co-owner, could not be deemed to have 
been in wrongful possession of the property. 
We cannot accept this contention. Hvery 


co-owner of property is entitled to the en- . 


joyment ofthe property so long as he does 
not interfere with the other co owners, like 
right of enjoyment, but in the case of 
agricultural lands where the mode of enjoy- 
ment is by a division of the produce or 
rent among the co-owners, when one co- 
owner receives and keeps all the produce 
or rent he necessarily deprives the other co- 
owners of their shares and he must, there- 
fore, account tothem for their shares. More- 
over, aS the District Judge has pointed out, 
the facts ofthis caseare peculiar. The second 
appellant transferred the wholeproperty and 
not merely his own share to the frst appel- 
lant going to the length of getting some one 
to personate the wife of the lst respondent 
who was then the otherco-sharer. He thus 
enabled the lst appellant to take possession 
of the whole property and to hold it ad- 
versely to the other co-owners, who were 
thus effectively deprived of the enjoyment 
of the property to which they were entitled. 
There can be no question of the 2nd ap- 
pellant’s liability to make compensation to 
the plaintitf, if not in respect of mesne 
profits as such, at all events in respect of 
damages for his tortious act in tranaferr- 
ing the respondents’ share and depriving 
them oftheir enjoyment of the property. 
The damages for such deprivation would 


(4) 3L. B. R. 66. 

(5) 8 Ind. Oas. 445; 3 Bur. L. T. 56, 

(6) 80 Ind. Cas, 259; 26 Bom, L, R 288; A, IR, 
1024 Bom, 368. 
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be their shareof the mesne profits up to 
the time when they get possession of their 
share of the property. The amount of the 
damages awarded by the District Court is 
not challanged in appeal. We, therefore, 


_dismiss the appeal with costs. 


Z. K, Appeal dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SROoND CIVIL APPEAL No. 215 or 1925. 
March 2, 1926. 
Present:—Mr, Hallifax, A. J.C. 
RAGHUBARLAL AND OTAHERS——DBFENDANTS 
— APPELLANTS 


VETSUS 
NARAYAN AND OTHER—~PLAINTIFEFS 


— RESPONDENTS, 

C. P. Tenancy Act (I of 1920), Gaontiahi village— 

Gaontia, powers of. 
gaontia in a Gaontiahi village whether one 

person or many, is entitled to collect the rents of the 
tenants and is liable to pay a fixed sum every year to 
the Government on that account. His payment does 
not vary with the amount he collects, as that of the 
Patel of a ratyatwari village does, and in all matters 
he is, in respect of the tenancy land, exactly the same 
as the lessee of the proprietary rights from an owner 
other than the Government. In such a village the 
gaontta is clearly the proprietor of the bhogra and the 
lessee from Government of all the rest. |p. 382, col. 1 | 

In a village where the lambardar alone pays the 
land revenue in respect of the tenancy lands and him- 
self takes or pays the difference between that and the 
amount of rent he collects, he 1s the sole lessee of the 
tenancy lands, the other co-sharers in the village 
being co-proprietors with him of the bhogra. [p. 382, 
col, 2.}° 

Appeal against a decree of the Additional 
District Judge, Bilaspur, dated the 28th 
February 1926, in Oivil Appeal No. 124 of 
1924. 

Mr. P. N. Rudra, forthe Appellants, 

Mr. J. C. Ghosh, for the Respondents. 

JUDGMENT. —Each party in this case 
owns a one-third share in the rights ofthe 
gaontia in one of the few villages mentioned 
incl. (16) ofs. 2 of the Land Revenue Act, 
1917 and described collectively as the 
Sambalpur Territory, and the first defend- 
ant Raghubarlal is the appointed lambar- 
dar. Raghubarlal and his two brothers ac- 
quired the tenancy rights in certain lands 
in the village from the persons holding 
them as tenants, and kept them in their own 
exclusive possession and cultivation. Tho 
plaintifis accordingly filed the present suit, 


e claiming possession of thelands to theextant 
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of one-third and offering to pay one-third 
of the cost of acquisition. In the first 
Court it was decreed that the joint posses- 


sion they claimed should be given to them. 


on the payment of Rs. 500 to the defend- 
ants. 


The defendants appealed to the Court of 


the District Judge on various grounds, all 
of which failed. Only one of them is re- 
peated in appeal to this Court. Thatis the 
contention that the co sharers in a Gaontiahi 
village are co-sharers in the Bhagra land 
only and have no interest in the tenancy 
land, that being in the lambardar alone. 
An admission of the contrary is to be found 
in the joint filing of the two appeals in this 
ease by the lambardar and his two 
brothers. 

Practically the only argument advanced 
in the lower Appellate Court in support of 
this contention was based onthe fact that 
s. 161 of the Land Revenus Act lays down 
thata co-sharer in such a village cannot 
claim the making of an imperfect partition 
bya Revenue Officer of anything more than 
the Bhagra ; it was urged that property of 
which partition cannot be claimed cannot 
be joint property. A shorter answer to 
this argument than that given by the learn- 
ed Additional District Judge is the case of 
a single elephant belonging to several 
owners in defined shares; that is certainly 
their joint property, butit is equally certain 
that it cannot be divided up amongst them. 

I have to admit that I am still unable to 
see the difficulty in defining the position of 
a tenant ina Gaontiahi village which is men- 
tioned in Niranjan Patti v. Sadasheo Patti 
(1) or indeed the necessity for some of the 
provisions of the Land Revenue and Tenancy 
Acts on the subject. The gaontia, whether 
one person or many, collects the rents of the 
tenants and pays a fixed sum every year 
to the Government on that account. His 
payment does not vary with the amount he 
collects, as that of the Patel of a raryatwart 
village does, and in all matters he is, in 
respect of the tenancy land, exactly the 


same as the lessee of the proprietary rights. 


from an owner other than the Government. 
In such a village the guontia is clearly the 
proprietor of the bhogra and the lessee 
from Government ofall the rest, 

This position is accepted for the appel- 
lants, but it was suggested in argument 
that as a matter of fact the lambardar alone 
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pays the land revenue in respect of the 
tenancy lands,and himself takes or pays 
the difference between that and the amount 
of rents he collects. In that case he would 
of course, be the sole lessee of the tenancy 
lands, theother co-sharers in the village 
being co-proprietors with him of the bhogra, 
But that is not in fact the case, as is proved 
here by the incidents of a previous suit 
between the same parties. One sued the 
other in 1909 for the profits of this and four 
other villages, and the amount of rent col- 
lected was distributed between them ac- 
cording to their shares. It may be mention- 
ed that an arbitration award filed in that 
case lays down that all land acquired from 
tenants was to go to all the co-sharers who 
paid their shares ofthe cost of acquisition. 
That alone would settle the present case. 

The appeal will bs dismissed and the ap- 
pellants must pay the whole of the costs in 
all three Courts. 


G, B.D. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Sgconp Civin APPRAL No. 1606 oF 1923. 
April 19, 1926. 

Present:-—-Mr. Justice Dalal. 
Chaudhari RAGHUBANS NARAIN 
SINGH-—DRFRNDANT—APERLLANT 
VETSUS 
MANPHAL SINGH AND oragrs— 
PLAINTIFFS—RBsSPONDENTS. 

Landlord and tenant-—-Occupancy holding—Treeas, 
landlord's right to cut. 

A landlord, though he is the owner of the trees 
standing on an occupancy holding, is not, in the 
absence of a special custom or contract to the con- 
trary, entitled to cut down and appropriate to his 
own use without the consent of tenants, trees standing 
on the occupancy holding. [p. 383, col. 1 | 

Kausalia v. Gulab Kuar, 21 A. 297; A. W. n. 1899 
72; 9 Ind. Dec. (N. 8.) 898, and Ruttonji Eduln Shet v. 
Collector of Tanna, 11 M. I. A. 295, 10 W. R. P. O. 13; 
2 Sar. P. O. J. 202; 20 E. R. 113, distinguished. 

Sheikh Abdul Rohoman v Dalaram Bashee, W. R. 
1884, 387, and Rutténjt Edulji Shet v. Collector o 
Tanna, 11 M. I. A. 295; 10 W. R. P. O. 13; 2 Sar. P. 0. J. 
292; 2014, R. 113, rehed on. 

Second appeal against a decree of the 
Subordinate Judge, Meerut, dated the 31st 
of July 1923. 

Sir T. B.Sapru, Messrs. Haribans Sahai 
and Durga Prasad, for the Appellant. 


Dr, K. N. Katju and Mr. Gopi Nath 


. Kuneru, for the Respondents, 
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JUDGMENT.—The plaintiffs are occu- 
pancy tenants of the defendant zemzndar 
and combiped together to bring a declara- 
tory suit on the basis of a common right 
which they claimed, that the zemindar was 
not entitled to cut kikar trees standing on 
their occupancy land. They did not claim 
ownership of the trees. What they claim- 
ed was that so long as their occupation of 
thelandlasted and they were not ejected 
from the land, the zemindar was not en- 
titled to come on to their occupancy land 
and get the trees cut. The declaration 
desired wasin these terms, 

“A decree may be passed by the Oourt 
andit may be declared that the defendant 
zemindar had no right to sell any trees 
standing on the boundary walls appertain- 
ing to or situate in the plaintiffs’ occupancy 
holding or to getit cut solong as the rela- 
tion of zemindar and tenant subsisted bet- 
ween them, without the permission and 
consent of the occupancy tenants.” A per- 
petual injunction was desired in the same 
terms. 

The defence was that it- was the recog- 
nised right of the zemindar to cut trees 
growing on land held by the zemindar’s ten- 
ants as ofoccupancy holdings. The ques- 
tion, therefore, is whether such a right 
existed. The lower Appellate Court was 
not correct in stating in his judgment that 
the defendant zemindar in his written 
statement pleaded any local usage authoris- 
ing him to cut or sell trees on occupancy 
holdings without the consent of the tenants. 


The defence:was based on general law and. 


not on any exception to that law undera 
custom recorded in the wazib-ul-arz or to be 
proved orally. 


I do not think that a zemindar has any 
such right as is claimed on his behalf in 
this appeal. Itis true that the zemindar 
himself and not the tenants is owner of 
trees growing on occupancy land but the 
right claimed by the zemindar in this case 
in somewhat different. Tbe righi is not 
put forward to fallen branches or to wood or 
trees cut down by the tengnt. What is 
claimed is the zemindar’s right to go on to 
the tenant’s land and cut down the trees 
growing on land let to the tenant, wherever 
the zemindar liked. The Bench ruling of 
this Court in Kausalia v. Gulab Kuar (1) 
is notin point, There the general law is 


oe 91 A, 207; A, W, N. (1890) 72; 9 Ind, Dees (x. 5.) 
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enunciated so far that property in trees 
growing ona tenant's holding was vested in 
the zemindar and that a tenant was not 
entitled in the absence of a special custom, 
the burden of proving which wason him, 
to cut down and sell such trees. Nocorres- 
ponding right of the zemindar to cut down 
such trees without the tenant's permission 
or consent was enunciated there. In a later 
ruling of Ganga Deiv. Badam (2), the ques- 
tion in issue inthe present appeal came up 
tor consideration. There it was held that so 
long as the tenancy lasted the zemindar 
though owner of the tree standing on the 
occupancy land was not entitled to have it 
cut and removed because the treealso must 
be considered to be included in the occu- 
pancy holding and the enjoyment thereof 
was vested in the tenant so long as the 
tenancy lasted. Their Lordships observed. 

“But it appears to us to be clear that in 
the absence of custom or of a contract to 
the contrary a zemindar has no right to 
interfere with the enjoyment by his tenant 
of the trees upon his holding as long as tho 
relation of landlord and tenant subsists. A 
tenant has aright to enjoy all the benefits 
of the growing timber on his land during 
his occupancy. If the zemindar desires to 
have the privilege during a tenancy of 
entering upon his tenants, holding and cut- 
ting down and removing timber he must 
procure aspecial stipulation from his ten- 
ant in that behalf. 

“In the case of Sheik Abdool Rohoman v. 
Dalaram Bashee (3) the learned Judges laid 
down that while a zemindar has a right in 
the trees which the Court should maintain, 
the tenant has a right to enjoy all the bene- 
fits that the growing timber may afford him 
during his occupancy, but has no power to 
cut down the timber and appropriate it to 
his own use.” In my opinion this ru'ing 
concludes the matter in controversy before 
me. No custom or contract to the contrary 
was pleaded before me. 

The ruling of the Privy Council reported 
in the case of Ruttonji Edulji Shet v, Collec- 
tor of Tanna (4) was also referred to by the 
appellant's learned Counsel. In my opinion 
the circumstances of the case were different, 


9 
(2) 30 A. 134; 5A. L.J. 99; 3 M. L. T. 194 A. W, 
N. (1908) 51. 
3) W. R. 1864, 367, 
) il M. I. A. 295; 10 W, R. P, 0. 14; 2 Bar, P, Q, 
7.203; 20 B, Ry 113, 
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There the trees cut were forest trees and 
were standing on theland when lease was 
giyen to the plaintiff by the Government 
and the real benefit of the lease lay in the 
price of the timber. 

I dismiss this appeal with costs, 


HL Appeal dismissed. 


RANGOON HIGH COURT. 
SecoND Oivin APPRAL No. 422 or 1925. 
February 2, 1926. 
Present:—Mr. Justice Otter. 

MA TIIN—APPELLANT 
Versus 
P. L. V, R. RAMASWAMI CHEFTY 
BY nis AGENT CHELLAPPA 
OHETTIAR— RESPONDENT. 

Claim proceedings—Dismissal of claim—Declaratton 
of title, suit for—Plarntiff claiming under conveyance 
~-Constderation—Burden of proof. 

Plaintiff applied for the removal of attachment of 
certain property on the allegation that the property 
belonged to her and not to the judgment-debtor who 
was plaintiff's sister. The claim was dismissed and 
plaintiff ‘instituted a declaratory suit and based her 
title upon a conveyance obtained from her aister. Both 
the sisters were married woman. Neither husband had 
joined in the conveyance and parsons who were sald 
to be present when the consideration was alleged to 
have been paid were not called though they were alive; 
the attesting witnesses and the person who drew up 
the conveyance were said to be dead and were not 

d » 


ed: 
Held, that under the circumstances Jt was open to 
the Court to hold that a presumption of fraud arose 
and that consideration for the coveyance should be 
proved by the plaintiff. tak 
Appeal against a decree of the District 
Court, Yamethin, in C. A. No. 128 of 1925. 
Mt, Sein Tun Aung, for the Appellant. 


JUDGMENT.—The respondent in this 
cese executed a decree against a person 
called Ma Kyon and attached the land 
which is the subject of these proceedings. 

The appellant applied to remove the 
attachment, but was unsuccessful She 
brings the present suit for a declaration of 
her title to the land and bases her claim 
upon a conveyance to her by Ma Kyon, who 
is her sister. 

. Theonly point of law argued before me 
wag that the learned Township Judge was 
wrong in ‘holding (sa he appears to have 
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done) that the burden of proving that the 
document relating to the sale (Ex C) was 
a genuine one rested upon the appellant, 
and the case of Maung Din v. Ma Hnin Me 
(1) was cited in support of the contention. 

Tuere are two answers to this argument. 
The first appears to me to be that this 
Court can review allthe circumstances of 
the case as appearing upon the record and 
can dismiss this appeal if it is satisfied 
that a right conclusion upon all the facts 
was come to, notwithstanding that one of 
the lower Court Judges misdirected him- 
self upon a question of the burden of proof. 
In the present case it is sufficient for me 
to say that upon a review of all the cir- 
cumstances, I should have come,to the 
conclusion arrived at in both the lower 
Uourts. 

With regard to the second answer, it 
may be (though I rather doubt it) that 
under the circumstances of the case refer- 
red to[viz, the case of Maung Din v. Ma 
Hnin Me (1)] it was unnecessary for the 
plaintiff to prove consideration; but the 
present case is.very different. It is a con- 
veyance from one married woman to another 
and neither husband is joined; the persons 
who were said to be present when the con- 
sideration ig said to have been paid are 
not called, though they are alive; the attest- 
ing witnesses and the person who drew up 
the dosument are said to be dead, and are 
not called. That being so, it is clear from 
a perusal of the case cited that it was open 
to the lower Courts to hold that a presump- 
tion of fraud arose and that consideration 
should be proved by the plaintiff. The 
learned Township Judge was, therefore, 
right in his law. 

For these reasons the appeal fails, and 
the respondent will receive his costs in the 
two lower Courts. 


Zz. K, Appeal dismissed, 
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ALLARABAD HIGH COURT. 

ORIMINAL Revision No. 747 oF 1925. 

. CONNEOTED WITH 

OreiminaL Reviston Nos. 12 AND 7) or 1926. 
f March 23, 1926. 

Present:—Mr. Justice Daniels. 
Musammat DHIRAJI— CUO0MPLAINANT— 
APPLICANT 
versus 
Musammat AIK ASI AND orHprs—AcousEp— 
OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 297, 
298,418, 429, 587—Trial by Jury—Charge to Jury-- 
Heads of charge, contents of —Summing up of evidence, 
what constitutes—Duty of Judge—Misdtrection, what 
13--Misdirection, whether curable—Acquittal by Apper- 
late Court on ground of misdirectron—Legality—Re- 
trial by Appellate Court itself, whether legal. 


Failure to direct the attention of the Jury to the 


salient points in the evidence of both sides amounts 
to misdirection to Jury The Julge must sum the 
case intelligently and itis his duty to call the Jury's 
attention to any flagrant contradictions in the evi- 
dence and also any explanation of the contradiction 
which has been suggested. No duty is cast upon the 
Judge of recapitulating arguments used by the Coun- 
sel on either side though it is desirable that in the 
course of summing up he should remind the Jury of 
the main lines of attack and defence adopted by the 
Counsel. [p. 386, col. 1] 

In order to constitute misdirection the point omit- 
ted must be of such importance that omission to refer 
it renders the summing up unfair. [p. 336, col 2] 

The Judge is not required to make a verbal tran- 
script of his summing up. It is only the heads of the 
charge that he is required to record. [ibid ] 

Eknath Sahay v. Emperor, 35 Ind. Cas 657, 1 P. 
L. J.317,17 Cr L J. 333, 2 P L., W. 348, referred 


to. 

The heads of a charge should contain the customary 
caution to the Jury that if they feel any doubt whe- 
ther the prosecution or the defence version 18 true 
they should acquit the accused. |p. 387, col 2) 

A misdirection to Jury unless ıt has occasioned a 
failure of justice is a mere irregularity curable under 
5. 537, Cr. P O., [abid.] 

e of justice explained.] 

t is open to the Appellate Court to acquit the aceus- 
ed if it sets aside a verdict on the ground of mis- 
direction but the Gourt will do so only in special 
circumstances, as where the accused has been harassed 
by repeated trials or when the evidence 15 so clearly 
insufficient or incredible that no Jury can reasonably 
convict. Otherwise as a matter of practice the proper 
course is to direct a 1e-trial. ;{p. 387, col. 2; p. 3&8, 


col. L] 
_ An Appellate Court cannot direct a re-trial before 
itself. {p 388, col 1] ` 


Oriminal revision from an order of the 
Sessions Judge, Allahabad, dated the 17th 
November 1925. 

Mr. Ram Nama Prasad,for the Applicant. 

Mr. Durga Charan Singh, for the Opposite 
Parties. l 

dU DGMEN T.—These applications 
- arise out of a case under s3. 147, 366 and 
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tried by a Jury in the Court of the Assistant 
Sessions Judge of Allahabad. 

The prosecution case was that the accus- 
ed broke into the house of the complainant 
Musammat Dhirajiand forcibly carried away 
her daughter, Musammat Sartajiin order 
that she might be married to the accused 
Basdeo, The defence was that the girl was 
lawfully married to Basdeo on the night in 
question and was taken away peacefully 
along with the bridal party. The Jury una- 
nimously found the accused not guilty 
on the charge under s. 457, but convicted 
them by a majority of four to one on the 
charges underss. 366 and 147. The Assist- 
ant Sessions Judge accepted the ver- 
dict of the majority and passed sentence 
on eight of the accused accordingly. The 
remaining accused Musammat Akasi was 
released on probation of good conduct under 
s. 562 ofthe Cr. P. O. The Sessions Judge 
on appeal has set aside the verdict of the 
Jury on the ground ofnon-direction amount- 
ing to misdirection and has directed 
a re-trial before himself. Against this 
order three applications in revision have 
been filed. Revision Application No. 747 of 
1925 filed by the complainant Musammat 
Dhiraji and No. 71 of 1926 filed by the 
Government Advocate on behalf of the 
Crown to attack the learned Judge's order 
on the ground, first, that there was no mis- 
direction, and, secondly. that the learned 
Judge had no power to direct a re-trial in 
his own Court. Revision No. 12 of 1926 
was filed on behalf of five of the accused on 
the ground that it was open to the learned 
Judge to quash the conviction and acquit 
the accused, and that the Judge was wrong 
in holding that in case of misdirection the 
only course open to him was to order a 
re-trial. 

The learned Judge finds, and it is not 
disputed by any party, that the summing 
up so far asit goes contains an accurate 
summary of the evidence given on both 
sides. The learned Judge sums up this 
matter by saying:— 

“Now Counsel for the appellants have to 
admit that there is in this summing up no 
assertion of fact unsupported by evidence 
and no erroneous exposition of the law 
applicable to the facts alleged. The learned 
Counsel for the accused contend that in 
effect the Jury were not directed at all, and 
that non-direction amounts to misdirection. 
The first question that [have to answer ‘in 


457 of the Indian Penal Code which wase this appeal is whether there was misdirec- 
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tion in this sense as the appellantscontend”. 

The omissions found by the Judge to 
constitute misdirection are:— 

(1) That the Assistant Sessions Judge did 
not draw the attention of the Jury to the 
contents of the first report or to the fact 
that it gavea verzion substantially differ- 
ent from that given in evidence. ° 

(2) That he did not draw the attention of 
the Jury to the fact that, according to the 
evidence of the Sub-Inspector, the witnesses 
had made before that officer statements 
which contradicted their evidence in Court. 

(3) That he omitted to call the attention 
of the Jury to the main arguments urged by 
the prosecution and the defence respec- 
tively. l 

(4) That the summing up was confined to 
the evidence forthe prosecution and did not 
include the cross-examination. 

The first three objections are those which 
are pressed before me as constituting mis- 
direction. The fourth objection is not one 
of substance in visw ofthe admission of 
the Judge himself that nothing of import- 
ance was elicited in the cross-examination. 
If nothing of importance was elicited, 
there was clearly nothing which required 
comment, 

Failure to direct the attention of the Jury 
to the salient points in the evidence may, 
undoubtedly, amount to misdirection. 
Ample authority for this may be found in any 
commentary onthe Or. P. O. Thesumming 
up must give afair summary of the evi- 
dence on both sides, and it cannot do 
this unless it includes a reference to all 
evidence which is of vital importance in 
the case. The summing up must also be an 
intelligent summing up, and it is the 
Judge’s duty to call the Jury's attention to 
any flagrant contradictions in the evidence, 
He will at the sametime naturally recall 
tothe Jury any explanation of the contradic- 
tion which has been suggested and leave 
it to them to decide on its adequacy. The 
Judge's duty is limited to summing up the 
evidence and to instructing the Jury on the 
law which applies to the case. He has not 
cast on him the duty of recapitulating the 
arguments used by Counsel on both sides. 
But a Judge who knows his business will 
naturally in the course of his summing up 
remind the Jury of the main lines of 
attack and defence adopted by Counsél. 
More than this is not required of him. He 
is not required to repeat, parrot-like, the 
arguments of Counselon both sides, and 
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failure to mention & particular argument 
used by Counsel will not amount to mis- 
direction. 

An Appellate Court will naturally be 
cautious in treating an omission in the 
heads of the charge to the Jury as amount- 
ing to misdirection for two reasons. In 
the first place in order to constitute mis- 
direction the point omitted must be of such 
importance that an omission to refer to it 
renders the summing up unfair. In the 
second place the Judgeis not required to 
make a verbal transcript of his summing 
up. It is only the heads of the charge to 
{he Jury which he is required to*record. 
The heads of charge must indicate the 
matters on which he proceeded, but many 
details which finda place in the charge 
will not finda place in the record [vide 
Eknath Sahay v. Emperor (1) ] In this case 
the charge was delivered to the Jury in 
Urdu and the heads of the charge are a 
summary made in English. 

The first report in this case differs from 
the evidence given in Court in this im- 
portant particular that, according to the 
report, there was no house-breaking, The 
girl was first decoyed outof the house by 


. Musammat Akasiand then carried off by her 


and the other accused. The fact that only 
one of the witnesses named in the F'irst 
Report was examined is of less importance, 
because the report itself cays that many 
other persons were present: 


The Sub-Inspector investigated the case 
but did not chalan it, It was taken up on 
a complaint by Musammat Dhiraji and com- 
mitted to Sessions. The Sub-Inspector when 
examined as a witness called by the Court 
stated that so far as he remembered Musam- 
mat Sartaji had first stated that she had 
been married to Basdeo but afterwards 
denied her statement. According to the 
evidence of this witness, Har Prasad, the 
presecution witness named in the report, 
gave a different account of how he came to 
be present on the spot from that given in 
his evidence, and, so far as the Sub- 
Inspector remembered, said that be did not 
recognise the accused at the timeof the 
occurrence. The Sub-Inspector’s evidence 
contains also other statements which, if 
accepted, were damaging to ihe progecu- 
tion. The prcsecution case was that the 
Sub-Inspector wanted to burke the case 


(1) 35 Ind. Cas, 657; 1 P, L. J. 317; 17 Cr, L. J. 353; 
2 P.L. W., 348, 
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and that he was not telling the truth on 
thesa points and should not be believed. 

It was clearly the duty of the Assistant 
Sessions Judge to call the attention of the 
Jury both to the discrepancy between the 
First Report and the case put forward in 
Gurt and to the statements made by the 
Sub-Inspactor and to leave them to decide 
whether they accepted the prosecution case 
as reliable, Ths charges tothe Jury should 


have given soms indication that this was. 


done. The heads of charge merely men- 
tion that a report was made but contain 
not a word to suggest that the intention of 
the Jury was drawn to its contents. Con- 
cerning the Sub-Inspector the Assistant 
Sassions Judge says that his evidence can 
only be used for two purposes:—(L) To show 
that Musammat Sartaji was taken from the 
house of Basdeo. (2) Toscrutinise the evi- 
dence of the prosecution witnesses in the 
light of the statements they made to the 
Sub-Inspector. -> 

There is nothing to indicate that the 
` attention of the Jury was directed to the 
contradiction between the statements 
alleged to have been made to the Sub- 
Inspector and the evidence of the witnesses, 
or to the fact that the Jury would have to 
decide whether to believe the Sub-Inspector 
or the prosecution witnesses. The account 
of the purposes for which the Sub- 
Inspector's evidence could be used is not 
altogether complete, Anytbing which he 
personally saw ordidin the course of his 
investigation Was relevant, e g, that he 
found indications at Basdeo’s house of a 
marriage having been performed and that 
no evidence was put before him to show 
that a “tika” ceremony had been perform- 
ed between Musammat Sartaji and Gaya 
Dat as alleged by the prosecution. - 

It must also be taken that the Assistant 
Sessions Judge did not bring these points 
to the notice ofthe Jury. At the conclu- 
sion of the argument in reply on thecom- 
plainant’s revision it was faintly suggested 
that they might have been mentioned 
though the heads of charge ‘did not show 
this. If so, this would have been placed 
in the forefront of Musammat Dhiraji's 
revision, whereas that revision was based 
on the ground that though these facts were 


not mentioned by the Assistant Sessions. 


Judgé they had been fully discussed by 
the defence Counsel. The case was argued 
, in the Sessions Judge's Court from first 
to last on the assumption that the Assist- 
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ant Sessions Judge's summing up cən- 
tained no mention of these points. 


The next point to corsidzr is one which 
the Sessions Judge has who!ly overlooked. 
Section 537 (d) is applicable to cases of 
misdirection, and before a verdict can be 
set aside on this ground it must be found 
that the misdirection has occasioned a 
failure of justice. This has not been in- 
terpreted to mean that the Appellate Court 
must find before setting aside a verdict 
that the accused was entitled to an ac- 
quittal on the evidenca. If this were so 
there could be no objectin ordering a new 
trial as has been done in many reported 
cises of misdirection. It means that there 
must be a reasonable ground for apprehend- 
ing that the misdirection may have affect- 
ed the Jury's verdict, in other words, that 
the Jury might have arrived ata different 
verdict if they had been rightly directed. 
In the present case it would seem that the 
Jury were alive to the discrepancy between 
the First Report and the evidence, since 
they acquitted the accused on the charze 
of house-breaking. Itis, however, impos- 
sible to say that their verdict may not 
have been affected by the omission to draw 
their attention to the significance of the 
Sub-Inspector’s evidence. It is urged for 
the Crown and for the complainant that 
the effect of the Sub-Inspector’s evidence 
had been strenuously pressed on the Jury 
by defence Counsel, as, no doubt, was the 
case, and that, therefore, they did not give 
their verdict in ignorance of it. On the 
other hand, this was acase in which the 
defence evidence was called and the pro- 
gecution had the last word, and it is jin- 
possible to say that the verdict may not 
have been affected by the Judge's omission 
to deal with this important portion of the 
evidence. As the learned Sessions Judge 
says the evidence, if believed, was fatal to 
the prosecution case, and it should have 
been put to the Jury that they had to de- 
cide whether to believe or reject it. | 
notice further that the heads of charge do 
not contain the customary caution to the 
Jury thatifthey feel any doubt whether 
the prosecution or the defence version waa 
true they should acquit. I find, therefore, 
that the Sessions Judge was justified gn 
ordering a re-trial. 

I need not discuss at length the questior 


raised by the Sessions Judge whether it is 
êpen to the Appellate Court to acquit the 
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accused if it sets aside a verdict on the 
ground of misdirection. In my judgment 
the law clearly gives the power to an Appel- 
late Court. It is true that by s. 418 an 
appeal in acase tried by Jury lies only on 
a’ ground of law, but where the appeal has 
been entertained the powers of the Appel- 
late Court are those laid down in s. 423. 
At the same time as a matter of practice the 
proper course in such cases as these is to 
direct are-trial. Itisonly in special cir- 
cumstances, ag where the accused have been 


harassed by repeated trials or where the — 


evidence is so clearly insufficient or in- 
credible that no Jury could reasonably con- 
vict, that an Appellate Court would be 
justified in acquitting. 


The last question for decision the 
legality of the Sessions Judge’s order 
directing a re-trial before’ himself. Here, 
again, s. 423 is clear. The power given by 
that section is to direct a re trial by a Court 
of competent jurisdiction subordinate to 
the Appellate Court. The learned Judge 
admits that his order is contrary to the 
provisions of s. 423 (1) (b). He thinks that 
the Legislature must have overlooked the 
possibility of an appeal from the Assistant 
Sessions Judge to the Sessions Judga, and, 
therefore, he has taken it on himself to do 
what he thinks the Legislature ought to have 
done. ‘The learned Sessions Judge was not 
justified in violating a clear provision of law 
on any speculation of his own as tothe inten- 
tion of the Legislature. The learned Judge 
might possibly have arrived at the result 
he desired by directing a re-trial before the 
Assistant Sessions Judge and then trans- 
ferring the case to his own file under s. 
‘528. {In saying that there was no other 
Court at Allahabad before which a re-trial 
might not have been ordered the learned 
Judge has overlooked Notification No. 
3958/11—46, dated September 18th, 1925, 
by which powers of an Assistant Sessions 
Judge were conferred on the Subordinate 
Judge. I cannot, however, ‘find any sufti- 
cient reason why the re-trial should not 
be in the same Courtas the original trial. 
The verdict ig the verdict of the Jury and 
not of the Judge, and the Assistant. 
Sessions Judge will have an opportunity- 


19 


at the re-trial of making good the defects in 


his original summing up. 

I, therefore, modify the order of the 
learned Sessions Judge by directing that 
the re-trial be in the Court of the Assistant 


SUBAL OHANDRA NAMADAS v. AHADULLAB BARIKE. 


[95 1. 0. 1928) 
Sessions Judge, B. Gauri Prasad, before a 
fresh Jury. ~ 
R. L. -Order modified. 


CALCUTTA HIGH COURT. 
OnIMINAL REFERENOR No. 1 oF 1926. 
February 16, 1926. 

Present :—Mr. Justice Page and 
Mr. Justice Mukerji. 
SUBAL CHANDRA NAMADAS— 
COMPLAINANT 


i VETSUS ` 
AHADULLAH SHEIKH AND OTHERS 


— ÁCCUBED, j 

Criminal Procedure Code (Act V of 1898), ss. 200, 
203, 203, 408—Process, issue of—Drscretion—Duty of 
Magistrate—Procedure—A cquittal of one accused, whe- 
ther justifies refusal to seue process against another. 

Under the Cr. P. C. a wide discretion is given to 
Magistrates with respect to the grant or refusal of 
process against accused persons, and in the interests 
of the community generally it is essential that Magis- 
trates should be vested with an ample discretion in 
respect of the issue of process. This discretion should 
be exercised with caution and an accused person 
ought not to be dragged into Oourt to answer a 
charge merely because a complaint has been lodged 
against him. [p. 389, col 2, p. 390, col. 1.] 

in determining whether process ought to issue, a 
Magistrate must proceed according to the provisions 
of the Oode, and if, after carrying out the instructions 
therein contained, he is of opinion, upon the materials 
before him, thata prima facte case has been made 
out, he ought to issue process; and in such circum- 
stances he is not entitled to refuse to issue process 
merely because he thinks that it ıs unlikely that the 
proceedings will result in conviction. [p. 390, col. 1. 

If upon the facts alleged by the complainant an 
upon the assumption that the statement of the com- 
plaunant 18 true no offence 1s disclosed, itis the duty 
of the Magistrate to dismiss the ‘complaint. Again, 
rf the Mae aana would not be justified in issuing 
process unless he could place reliance upon the state- 
ment which the complainant has mude under s. 200 
of the Cr. P. O, then, ifhe distrusts the statement 
made by the complainant or if he distrusts the com- 
plainant’s statement and the distrust, though not 
sufficiently strong to warrant him in acting upon it 
without further enquiry, 18 confirmed as the result of 
an enquiry or an investigation under s. 202 of the 
Uode, ın either case it is his duty to dismiss the 
com plait. tp. 350, cols. 1 & 2 : 

On the other hand, if the Magistrate comes to the 
conclusion that the facts alleged by the complainant 
disclose an offence, and in his opinion, there is no 
ground for distrusting the complainant, the Magis- 
trate would not be justified in refusing the issue of 

rocess merely because some other person has been 

ried and acquitted upon the same charge and the 
same facts, for tnter alia it may be that at the pre- 
vious trial the Magistrate had not correctly appraised 
the value of the evidence or for some other reason 


i S of acquittal cannot be supported. [p. £80, 
col, 4, 


+ 
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When ona person has bean tried and acquitted of 
an offsnca, the expression of a desire by the Trial 
Judge that further criminal proceedings should not 
bə taken in sonnection with the subject-matter of the 
trial cannot oparate as a barin law to the issue of 
process against another person whu was neither tried 
nor acquitted at the previous trial In such a case, 
the plea of pravious acquittal would not be available 
to the accused and the acquittal of another person 
would not bar the issue of process against him, but 
the fact that another person accused upon the same 
facts of having baen implicated in the same offence 
has been acquitted may properly be taken into con- 
sideration by the Magistrate in determining whether 
upon ths materials before him thera ıs sufficient 
ground for proceading to issue process upon the per- 
son against whom thecomplaint has been preferred. 
In each case the Magistrate must exercise a judicial 
discretion having regard to the materials duly placed 
before him. [p. 391, cola 1&2] 


Reference made by the Sessions Judge, 
Mymensingh, dated the 23rd December 
1925. 


JUDGMENT. 

Page, J.—This case raises a question 
of importance relating tothe jurisdiction 
of a Magistrate to issue process in a crimi- 
nal case. 

Inthe Or. P. O. (Act Vof 1898as amended) 
it is provided:— 

Section 202 (1). —" Any Magistrate, on re- 
ceipt of a complaint of an offence of which 
he is authorized to take cognizance, or 
which has been transferred to him under 
s. 192, may, if he thinks fit, for reasons 
to be recorded in writing, postpone the 
issue of process for compelling the attend- 
ance of the person complained against, and 
either inquire into the case himself or, if 
he isa Magistrate other than a Magistrate 
of the third class, direct an inquiry or in- 
vestigation to be made by any Magistrate 
subordinate to him, or by a Police Officer, 
or by such other person as he thinks fit, for 
the purpose of ascertaining the truth or 
falsehood of the complaint: 


Provided that no such direction shall be 
made:— 

(a) unless the complainant has been ex- 
amined on oath under the provisions of s. 
200, or 

(b) where the complaint has been made 
by a Court under the provisions of this 
Code.” 

Section 203.—“ The Magistrate, before 
whom a complaint is made or to whom it 
has been transferred, may dismiss the com- 
plaint, if, after considering the statement 
on oath (if any) of the complainant and the 
result of any investigation or inquiry under 
8. 202, there isin his judgment po syf- 
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cient ground for procsading, In such cass 
he shall briefly record his reasons for so 
doing.” 

On the other hand, if the Magistrate is 
of opinion that “ there is sufficient ground 
for proceeding” it is his duty to issue pro- 
cess onthe person or persons against whom 
the complaint has been preferred: ss, 190 
and 204. 

The material facts are as follows:— 

On the 5th March 1925, one Subal Chan- 
dra Namada3 laid a complaintin writing 
before the Magistrate at Tangail that 
three named persons " and about 20 others" 
had allowed their cattle to graze on kalai 
growing in a field in the complainant's 
possession, and also had taken away 
some kalai from the field. Upon this com- 
plaint Mukram Pramanik and Ibrahim 
Khan, two of the three persons whose names 
were mentioned in the complaint, were 
duly tried by a Second Class Magistrate at 
Tangail under s. 426 of the Indian Penal 
Code, and on the 2nd of September 1923 
were acquitted. Subsequently, on Septem- 
ber 10th, 1925, the complainant preferred. 
another complaint in writing before a First 
Class Magistrate at Tangail against the 
petitioners Rostam, Ahadullah, Kalimudd1 
and “others, 23in all,” that they had let 
loose 48 cattle on the complainant's field 
and “caused alossof Rs. 30. I filed case 
against two accused but they have been 
acquitted.” 


The Magistrate upon this complaint 
issued a summons to Ahadullah and another 
person to answera charge under s. 426, 
Indian Penal Code. The Sessions Judge 
of Mymensingh, being of opinion that the 
Magistrate had no jurisdiction to issue pro- 
cess upon the petitioners so long as the 
acquittal of the persons who already had 
been tried upon the same charge and on 
the same facts stood good, has referred the 
matter to the High Oourt under s. 438, 
Cr. P.O. The question to be determined is 
whether the Magistrate was justified in law 
in issuing process upon the petitioners. 


Now, under the Or. P. C.a wide discre- 
tion is given to Magistrates with respect 
to the grant or refusal of process, and in 
the interest of the community generally 
it is essential that Magistrates should be 
vested with an ample discretion in regpect 
of the issue of process, HExceptas other- 
wise provided by Statute anybody is entitl- 
ed to prefer a complaint in a Oriminal 
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Court, and in India, where the Grand Jury 
system does not exist as an additional 
shield to innocent persons against whom 
unfounded complaints are laid in a Ori- 
minal Court, itis specially necessary, as 15 
well stated in the Oudh Oriminal Digest 
(page 7)that “ cautionand discretion should 
be usedin issuing summonses. An accused 
person ought not to be dragged off to 
answer a charge merely because a complaint 
has been lodged against him.” 

But in this matter 8 Magistrate's dis- 

cretion, though wide, is not unfettered. In 
memorable words the late Lord Halsbury 
laid down the course which a Magis- 
trate ought to follow in exercising the 
discretion with which he is entrusted. 
“An extensive power is confided to the 
justices in their capacity as justices to be 
exercised judicially; and ‘discretion’ means 
when it issaid that something is to be 
done within the discretion of the authori- 
ties that that something is to be done ac- 
cording to the rules of reason and justice, 
not according to private opinion [Rookes 
case (1)]; according to law and not humour. 
It is to be, not arbitrary, vague, and fanci- 
ful, but legal and regular. And it must be 
exercised within the limit to which an 
honest man competent to the discharge of 
his office oughtto confine himself" Sharpe 
y. Wakefield (2). 
‘ Thus, in determining whether process 
ought to issue, a Magistrate must proceed 
according to the provisions of the (ode, 
and if, after carrying out the instructions 
therein contained, he is of opinion upon 
the materials before him that a prima 
facie case has been made out, he ought to 
issue process; and in such circumstances 
he is not entitled torefuse to issue process 
merely because he thinks that it is unlikely 
that the proceedings will result in a con- 
viction If the Magistrate were to refuse 
to grant a summons on that ground it would 
mean either that he was trying out the 
merits of the case at a preliminary stage 
in the proceedings or was following a pro- 
cess of guesswork and speculation; and 
neither of these things is he permitted to 
do. 

If upon the facts alleged by the com- 
plainant and upon the assumption that the 
statement by the complainant is true no 
offdhce is disclosed, it is, of course, the duty 


Rep. 100a. R 
{9} gory ‘A. 0.179: 60 L. J. M. O. 78; 64 L. T. 180, 
99 W, R. 551, 55 J. P. 197, 
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of the Magistrate to dismiss the complaint. 
Again, if the Magistrate would not be 
justified in issuing process unlevs he could 
place reliance upon the statement which 
the complainant has made unders. 200— 
and this is the ordinary case—then, if he 
distrusts the statement made by the com- 
plainant, or if he distrusts the complain- 
ant’s statement, and the distrust—though 
not sufficiently strong to warrant him in 
acting upon it without further inquiry—is 
confirmed as the result of an inquiry or 
investigation under s, 202, in either case 
also it is his duty to dismiss the complaint: 
Baidya Nath Singh v. Muspratt (8). 

On the other hand, if the Magistrate 
were to come to the conclusion that the 
facts alleged by the complainant disclose 
an offence, and, in hisopinion, there is no `- 
ground for distrusting the complainant, 
could it be contended in reason or equity 
that the Magistrate was not justified in 
issuing a summons, merely because some 
other persons had been tried and acquitted 
upon the same charge and the same facts? 
Surely not; for inter alia it may be that 
at the previous trial the Magistiate had not 
correctly appraised the value of the evi- 
dence, or for some other reason the order 
of acquittal cannot be supported. Kokai 
Sardar v, Meher Khan (4) and Emperor v. 
Ghure (9). 

It is unnecessary in this case to consi- 
der the interesting and difficult question 
as to whether, and,if so, in what circum- 
stances, a Magistrate is entitled to take 
into account the bona fides of the complain- 
ant in considering whether there is suf- 
cient ground for issuing process, and I 
refrain from doing so. It is settled prac- 
tice, however, that if the Magistrate, hav- 
ing followed the procedure laid down in 
the Code, has exercised a judicial discre- 
tion as to whether he ought to issue pro- 
cess or not, the High Court will respect 
his decision, and will be slow to disturb 
the order that he has passed. 

The learned Sessions Judge in his report 
on this case has expressed the opinion that 
the Magistrate had no jurisdiction to issue 
process against the petitioners so long as 
the acquittal of the persons accused of 
being participators in the same offence 


ae 14 O. 141; 11 Ind. Jur. 226; 7 Ind. Dec. (x. 5) 


(4) 7 Ind. Oas. 932; 37 O. 680; 11 Or L. J. 541. 
of 22 Ind. Cas. 984, 36 A. 168, 12 A IA J, 231; 15 
r d, . 
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Stands good. I am of opinion that this 
view 18 unsound and cannot be sustained. 
In support of his opinion the learned Ses; 
sions Judge cited Panchu Singh v. Umor 
Mahomed Sheikh (6), Bishun Dus Ghose v., 
onus (7)and Inre Azim Sheikh 


The report of Panchu Singh v. Umar 
Mahomed Sheikh (6), however, is not satis- 
factory, and it is not clear whether pro- 
cess wa3issued against both the accused, 
or whether it was intended that the 
charge should be dismissed against both of 
them. In re Azim Sheikh’'s case (8) is against 
the view which the learned Sassions Judge 
recommends to this Court. In that case one 
Bachauddi preferred » complaint against 
Maghu and Azim for having trespassed 
upon his land. Process was issued against 
Maghu, who was tried and acquitted. Sub- 
sequently asummons was.issued against 
Azim upon the same charge, and the order 
dicecting the issue of the summons upon 
Azim was referred to the High Court with 
a recommendation that it should be set 
azide on the ground that the Magistrale had 
no jurisdiction to pass such an order. 

The reference was rejected, and Mooker- 
jee, J., distinguished Panchu Singh's case 
(6) on the ground that “in that ease the 
Magistrate's order was construed as indi- 
cating a desire tO terminate all proceed- 
ings relating to the matter in his Court 
and it was held that the District Magis- 
trate could not interfera under s. 437.” I 
confess that Lam uaable from the renort to 
ascertain the facts upon which Panchu 
Singh's case (6) was decided, or the ground 
of the decision. I cannot, therefore, regard 
it as an authority. It appears to me, how- 
ever, that when A has been tried and ac- 
quitted the expression of a desire by the 
Trial Judge that further criminal prozeed- 
ings should not be taken in connexion 
with the subject-matter of the trial cannot 
operate asa har in law tothe issue of pro- 
cess against B who was neither tried nor 
acquitted at A’s trial. 

Bishun Das Ghose v. King Emperor (7) and 
-- Kedar Nath Biswas v. Adhin Manji (9) were 
cases in which the accused werecharged with 
various offences, including the offence of 
unlawful assembly in which it was neces- 
sary that at least five persons should jointly 


(6) 4 O. W. N. 348. 

(7) 70. W N. 493. 

(B) 70 L J 249:70r L. J. 318, 
(9) 70. W. N, TI 
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be implicated. After the trial and acquittal 
of some of the accused there was obviously 
no “sufficient ground” in the circumstances 
for proceeding afterwards againat the peti- 
tioners See Kokai Sardar v. Mehar Khan 
(4). Itisfurther urged that where A and B are 
allegedto beconcerned jointlyin committing 
au offence, and A is tried and acquitted, and 
in theorder of acquittal the Magistrate 
states that in his opinion, the prosecution 
case i3 false, such an order oust the juris- 
diction of a Magistrate subsequently to 
issue process against Bin respect of the 
said offsnce until the acquittal of A has 
been sst asıdə [see Bishun Das Ghose v. 
King Emoveror (7) and Kedar Nath Biswas 


v. Adhin Manji (9).] 


Those cases are distinguishable from the 


present case oo the facts, for the learned 


Magistrate in ths present case found “that 
the case s3em3 to bə purely a land dispute 
of civil nature, with a long history having 
equilibrium for each side.” Bat, in my 
Opinion, ths ahove proposition regarded as 
a statement of law, with all due deference 
to the learned Judges who laid it down, is 
not only unsound in principle, butis op- 
posed to the decisions of this Oourt in 
Kokai Sardary Mehar Khan (4), Maninitra 
Chandra Ghose v. Emperor (10) and Emperor 
v Ghure (8). 

Ths trus view appears to be that althougn 
in such a case the plea of autre fors acquit 
would not be available to B, and the ac- 
quittal of A would not bar the issue of 
process against B, tna fact thit another 
parson accused upon the same facts of 
having been implicated in the same offence 
has been acquitted may properly be taken 
into consideration by ths Magistrate in 
determining whether upon the materials 
before him there is “sufficient ground for 
proceeding” to issue process upon the 
person against whom the complaint has 
peen preferred. 

In each casethe Magistrate in deciding 
whether process should issue must exercise 
a judicial discretion having regard to the 
materials duly placed before him In the 
present case the learned Magistrate, having 
come to the correct conclusion that the 
acquittal in the previous trial was not a 
bar to the issue of process against the peti- 
tioners, appears straightway to have ordered 
that process should issue without paying 
any regard to what had taken place in the 

(10) 23 Ind. Cas. 1002; 41 O. 754, 18 O., W, N, 580, 
45 Or. Iu, J, 408, 
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earlier proceedings. That, we think he 
ought not to have done; and accordingly 
we setaside the order that process should 
issue against the petitioners, and in the 
circumstances we think that no further 
proceedings should be taken against the 
petitioners. 

Mukerji, J.—I have read the judgment 
of my learned brother in this case, and I 
agree in the observations he has made, the 
conclusion.he has arrived at, ana the order 
he has passed, 

Zz. K, 


kd 


Order set aside. 


PATNA HIGH COURT. 
ORIMINAL Revision No. 143 or 1926. 
March 10, 1926. 

Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
NANHAK SAO -— PETITIONER 
versus 
EMPEROR—Opposte PARTY. 

Penal Code (Act XLV of 1860), 8. 863—Kidnapping 
~~Offence, when complete 

Kidnapping is not a continuing offence and the act 
of kidnapping is complete as soon as the minor is 
taken out of the keeping of the lawful guardianship. 
But where the finding is that the accused took part 
in the actual removal of the gurl immediately after she 
was taken out of the house of her guardian, ıt cannot 
be said that he was a mere accessory after the crime. 
[p. 892, col. 2; p. 393, col. 1.] 

Rakhal Nikart v. Queen-Empress, 2 O. W.N 81, 
Nama Chattoraj v. Queen-Hmpress, 27 O. 1041; 4 O. 
W. N. 645; 14 Ind Dec. (N. 8.) 682 and Chekutty v. 
Emperor, 26 M. 454, 2 Weir 296, referred to. 


Oriminal revision from an order of the 
Sessions Judge, Patna, dated the 2nd Feb- 
ruary 1926, dismissing an appeal against 
an order of the Magistrate, First Class, at 
Patna, dated the 9th December 1925. 

Messrs. Khursheid Husnain and I. 
lIlussain,for the Petitioner. 

The Assistant Government Advocate, for 


the Crown. 
JUDGMENT. 
Kulwant Sahay, J.—The petitioner 
was convicted by a First Class Magistrate 
of Patna foran offence underss. 363/114 of 
the Indian Penal Code and sentenced to 
nine months’ rigorous imprisonment. The 
conviction and sentence have been upheld 
by the learned Sessions Judge on appeal. 
The only question of law raisedin the 
cage is as to whether the accused abetted 
the commission of the offence or whether he 
was merely an accessory after the act. The 
girl Sudamis,a minor of eleven years of 
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age, was kidnapped from the lawful custody 
of Bazari Sac, who was appointed her 
guardian by the District Judge, n the 29th 
of June 1925 atabout5 a. u. The actual 
kidnapping of the girl was made by Sri 
Bhagawan, a nephew of Bazari Sao, who 
took the girl from Bazari’s house. Sri Bhaga- 
wan was tried of an offence under s. 463, 
Indian Penal Code, and convicted and sen- 
tenced to one year’s rigorous imprisonment. 
In the course of the trial it appeared from 
the evidence that the present petitioner 
Nanhak also took part in the removal of 
the gill. He was, therefore, placed upon 
his trial and convicted and sentenced as 
stated above. 

The evidence as found by the learned 
Sessions Judge is that Sri Bhagawan, who 
was a nephew of Bazari Sao, took the girl’ 
They went 
toa place near the house of the petitioner 
where an ekka was standing. Nanhak 
and Sri Bhagawan helped the girl on to 
the ekka ard Sri Bhagawan took her away. 
Thepetitioner, Nanhak, followed them some 
time after on a bicycle, The petitioner 
was found near the Patna Junction Railway 
station at the time when Sri Bhagawan and 
the girl were getting down from the ekka. 
The learned Sessions Judge finds upon the 
evidence that the ekka was kept at Nanhak’s 
door, that Nanhak was standing near the 
ekka from before the arrival of Sri Bhaga- 
wan and Sudamia, that he helped Sudamia 
on to the ekka, that he followed on a 
bicycle, and thathe was seen with the elop- 
ing party near the Patna Junction Railway 
station. The question is whether the act 
of kidnapping was complete the moment 
the girl was brought out of the house of 
Sri Bhagawan, or it was continuing when 
the petitioner helped the girl on to the 
ekka, A number of cases have been cited 
by the learned Advocate for the petitioner 
toshow that the offence of kidnapping is 
not a continuing offence and that it is com- 
plete the moment the minor is removed 
from the keepingof the lawful guardian. 
In Rakhal Nikari v. Queen-E'mpress (1) it 
was held that the offence of. kidnapping a 
person is complete when he is actually 
taken out of the custody of the lawful 
guardian. In Nemai Chatioraj v. Queen- ~ 
Empress (2) the Full Bench of the Calcutta 
High Court held that the offence of kid- 


(1) 20. W, N. 81. 
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napping from lawful guardianship is com- 
plete when the minor is actually taken 
from the lawful guardianship. It is not 
an offence continuing so long as he is 
kept out of such guardianship. The same 


view was taken in Chekutty v. Emperor (3). ' 


There can, therefore, be no doubt that the 
act of kidnapping would be complete as 
‘ soon as the minor was taken out of the 
keeping of the lawful guardianship. The 
question 1s whether the act of taking the 
girl Sudamia out of the keeping of her 
lawful guardian was vomplete before she 


was taken to the place where the ekka was - 


standing in front of the petitioner’s house. 
In the caseof Nemai Chaitoraj vw. Queen- 
Empress (2), just referred to, the learned 
Ohief Justice observed that the question 
‘is one of fact and must in each case 
be decided upon the particular evi- 
dence of each particular case. In all the 
cases cited on behalf of the petitiouer 
there was an interval of time and distance, 
so far as the place was concerned, between 
the actualremoval of the girl and the abet- 
ment by the accused persons, or taking 
part in the offence by the accused persons 
in those cases. In the present case the 
finding is that the accused took part in the 
actual removal of the girl immediatety 
after she was taken out of the house of her 
guardian. It appears from the evidénce 
that the place where the ekka was standing 
was a short distance from tha house of 
Bazari Sao, only a few houses intervening 
between that place and Bazari’s house. As 
I have said, the question is one of fact; and 
the Jearned Sessions Judge as well as the 
Magistrate have both coms to the finding, 
on a consideration of the evidence that 
the act of kidnapping was not complete 
at the time when the petitioner helped 
the girlon to the ekka. Under these cir- 
cumstances, the conviction under s. 363/L14, 
Indian Penal Code appears to be corract. 


The question, however, remains as to 
whether a sentence of nine months’ rigorous 
imprisonment is an appropriate sentence. 
The actual culprit, Sri Bhugawan, was 
given one years rigorous imprisonment. 
The present petitioner, Nanhak, does not 
appear to have had any sinister motive so far 
as the girl was concerned. Itappears from 
the evidence’ that Bazari Sao wanted to 
give the girl in marriage toa certain per- 


(3) -26 M, 454, 2 Weir 206, 
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son which was objected to by the near 
relations of the girl Nanhak appears to 
be one of the party who objected to the 
marriage pioposed by Bazari Sao. Under 
the circumstances, I think a sentence of 
three months’ rigorous imprisonment would 
meet the ends of justice. 

The conviction is, therefore, upheld and 
the sentence passed on the petitioner is 
reduced to one of three months’ 1igorous 
imprisonment. : 

Ross, J.—I agree. 

Conviction upheld: 


R. L. Sentence reduced. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. L111 oF 1925. 
February 16, 1926. 

Present :~-Mr. Justice Addison. 
FITZMAURICH—APPRLLUANT 
versus 


EMPEROR—Oppositg Parry. 

Criminal Procedure Code (Act V of 1898), ss 234, 
985, 418, 428-—Penal Code (Act XLV of 1860), 8. 477-2 
—-Falarfication of document—Charge in respect of more 
than three offences, legality of-—Zilrsjoinder of chargea 
—Illegality. 

Section 423 (2) of the Or. P C. only applies where 
it becomes necessary to consider whether the verdict 
ofa Jury was erroneous owing to a misdirection by 
the Judge It does not narrow down the scope of 
8.418 of the Code which allows an appeal ina Jury 
trial on a question of law Where there has been no 
trial ın fact, owing to the fact that the trial which 
was held was illegal, the trial must be set aside for 
that reason only and no question arises as regaids any 
misdirection affecting the Jury's verdict. [p 395, ccl. 
1 

lrach act of falsification of a distinct document 
amounts to a separate offence under s. 477-A of the 
Penal Code and an accused person can only be 
charged with and tried at one trial in respect of any 
number of such falsifications not exceeding three com- 
mitted in the space of one year 396, col 1,| 

Where an accused person is charged at the same 
trial with falsification of four diferent documents, the 
trial is illegal and the illegalty cannot be cured hv 
striking ont one of the charges and retaining charges 
only in respect of three falsifications. [p 396, col 2 | 

Oriminal appeal from an order of the 
Sessions Judge, Peshawar, dated the 28th 
October 1925. | 

Messrs. L, Saunders and B. R. Puri, for 
the Appellant. 

Messrs. C. Beven Petman and B. Beren 


Petman, for the Crown. o 


JUDGMENT. —The - appellant was 
tried by the Bessions Judge of Peshawar 


witha Jury of five persons. He was found 


t 
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guilty of three separate offences under s. 
477-A, Indian Penal Code, by a majority ver- 
dict of the Jury of three to two. The Judge 
seeing no reason to disagree with that ver- 
dict accepted it and convicted him of three 
offences under s. 477-A, Indian Penal Code. 
He sentenced him to nine months’ rigorous 
imprisonment for each offence, the sentences 
to run concurrently. 

Numerous grounds of appeal have been 
put forward, but only one need be con- 
sidered as, in my opinion, it must prevail. 
It was to the effect that the trial was 
totBlly illegal as it proceeded on four 
charges till the stage that only one minor 
prosecution witness remained to be examin- 
ed, Counsel for the prosecution then with- 
drew one charge on the ground of mis- 
joinder and the position was at that time 
explained to the Jury. In Subrahmania 
Ayyar v. King-Emperor (1) the Judicial 
Committee of the Privy Oouncil held that 
the trial was illegal as it had proceeded on 
four charges and that thisillegality wa3 not 
cured by s. 537, Or. P.O. The trial was 
held by a Judge of the Madras High Oourt 
with a Jury. There was then an appeal 
to a Fall Oourt on a cartificate granted by 
the Advocate-General under s. 26 of the 
Lettere Patent. It was held by the Fall 
Oourt that it had power to strike out one 
charge and come toaconclusion as to whe- 
ther there was sufficient evidence to sup- 
port the three charges left. But their 
Lordships of the Privy Council held that 
this could not be done as there had been 
a disregard of an express provision of law 
as to the mode of trial and that the trial 
was illegal and could not stand. The effect 
of s. 423 (2), Or. P. O., was not considered 
by their Lordships. Before me it was 
argued on behalf of the Crown that under 
the provisions of s. 423 (2), Cr. P. O., the 
Appellate Court cannot alter or graverse the 
verdict of a Jury unless it is of opinion 
that such verdict is erroneous owing to a 
misdirection by the Judge, ete., and that 
it, therefore, did not matter that the trial 
had been illegal nearly up to its close 
unless there was a misdirection by the 
- Judge on the three charges left, on which 
alone he asked the Juryg’s verdict. Their 
Lordships in the case mentioned laid 
down that the illegal course pursued could 
not be amended by the Appellate Courts 


(4) 25 M. 61; 11 M L. J. 233; 3 Bom. L R. 540; 28 
I A 257:50. W N. 866, 2 Weir 271; 8 Sar. P. O.J. 
160 (P. C.), 
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arranging afterwards what might or might 
not have been submitted to the Jury as the 
mischief sought to beavoided by the Statute 
had been done. In the case before me, the. 
Jury heard practically all the prosecution 
evidence on all four charges, towhich the 
appellant had pleaded at the beginning of 
the trial; but it was explained to them at 
the time when one charge was withdrawn 
that this had been done, and the Judge's 
summing up was on the three charges 
left. It is also correct that the trial was 
illegal down to the stage that the fourth 
charge was withdrawn, that is, till it was 
nearly finished. Again, an appeal is 
given under s. 418, Cr. P. O., on a matter of 
law whenthe trial has been by Jury. The 
point raised is oneoflaw. Can it be held 
that the provisions of 5.418, Or P. C., are 
cutdown by s. 423 (2), Or. P. O.? That 
would mean that no*question of illegality 
can be taken in appeal, if the Judge, in 
his summing up, did not “misdirect the 
Jury; and that the Jury's mind may have 
been greatly prejudiced by an illegal trial, 
but that this cannot be rectified if at the 
end the Judgedid not misdrict them. Sec- 
tion 227, Or. P.O, enacts that any Court 
may alter or add to a charge before judg- 
mentis pronounced orina Jury trial be- 
fore the verdict of the Jary is returned. It 
was held, however, in Manavala Chetty v. 
Emperor (2) that this did not permit a 
Magistrate to strike outa charge for the 
purpose of curing an illegality already 
committed. In that cassmlso there were four 
charges. The prosecution evidence had 
been led, the charges framed, and the ac- 
cused pleaded to them, and examined his 
defence witnesses. Before judgment, how- 
ever, the Magistrate struck out one charge, 
purporting to act under s. 227. It was 
held that he could not do so as the mis- 
chief had been done which the law desired 
to prevent, and that all the section meant 
was to allow the alteration of a charge or 
charges upon which the trial had validly 
proceeded. ; 

In the present case, the same mischief 
had been done, except that the defencə 
witnesses had not been heard and the Judge 
had not summed up to the Jury. There is 
no distinction in principle between this 
case and Manavala Chetty v. Emperor (2) 
so far as s. 227, Or. P. O., is concerned. The 
Magistrate there had power under it to 


(2) 29 M. 589; 1 M L. T. 409; 50r L. J. 94; ITM 
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alter the cnarga up to judgment and the 
Sessions Judge here had power to do so 
till the vérdict of the Jury was returned. 
It was held that the Magistrate could not 
do it in the way mentioned so as to cure 
an illegality under which the trial took_ 
place. The question is whether the Ses- 
sions Judge had power to doso, because 
of the provisions of s. 423 (2), Cr P. O., 
as if must be held that he could not do so 
under s. 227, or, rather, whether in a Jury 
trial this illegality can be committed if the 
Judge does not misdirect Jury as regards 
the three charges left. It is, of course, 
the case that probably more mischief would 
be caused in a Jury trial than when-a train- 
ed Magistrate isthe Tribunal. l 


The answer, in my judgment, is beyond 
any doubt, namely, that s. 423 (2), Or. P. 
C., only applis if it becomes necessary to 
consider whether the verdict of the Jury 
was erroneous owing to misdirection by 
the Judge. It does not narrow down 6. 
418. Or. P. O, which allows an appeal in 
a Jury trial on a question of law. If there 
has been no trial in fact because such 
trial was illegal, it must be seb aside for 
that reason only and no question arises 
as regards any misdircetion affecting the 
Jury's verdict. This is the law in England 
and this view has been consistently followed 
in India. That this is the correct view 
follows from s. 537 (c), Or. P. O., which 
enacts that no finding, sentence or order 
passed by a Court of competent jurisdiction 
shall be reversed or altered on account of 
the omission to revise any list of Jurors in 
accordance with s. 324 unless such omis- 
sion has in fact occasioned a failure of 
justice. This means that the omission re- 
ferred to must be treatedas a mere irre- 
gularity. Bat suppose that the provisions 
of the law as to empanelling a Jury are 
violated. That igs not provided for in 8. 
5ə/. This implies ‘that such a breach of 
the law must be treated as an illegality 
vitiating the whole trial, which must be 
set aside for that reason alone. lor ex- 
ample in -Emperor v. George Booth (3), a 
Jury trial was set aside because seven 
Jurors were empanelled instead of five as 
fixed by an order of the Local Govern- 
ment acting under s. 274, Or. P. O, on the 
ground that the trial was not before a 
Tribunal constituted according to law. There 
was in that case an illegality as regards 


(3) 26 A. 211; A. W. N. (1904) 1 1 Or. L.J. 43. 
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the number of Jurors chosen and the ap- 
peal was allowed. Again, where the pro- 
visicns of ss. 276 to 279 and 326. Cr. P.C, 
as regards selecting the Jurors were not 
followed, it was held in Brojendra Lal 
Sirkar v. King-lémperor (4) that such a 
grave irregularity was not rectified by s. 
537. Toa similar effect is Bradshaw v. Em- 
peror (5). Another case which may be 
quoted is Emperor v. Narain (6) In that 
trial one Juror was discharged and another 
chosen in his place after two witnesses 
had been examined. The trial did not 
commence afresh, but the evidence given 
by the two witnesses was read over to and 
admitted by them. It was held that there 
was no valid trial and that it must be set 
aside. Another case in point is Lyme v. 
Emperor (7) where an illegality in the 
statutory procedure ‘was held to vitiate the 
whole trial which was by Jury. In allthe 
above cases the trial was set aside on ac- 
count of illegalities committed therein with- 
out reference to any misdirection of the 
Jury by the Judge, obviously on the ground 
that there was no valid trial in which a 
verdict of the Jury had been returned. This 
is how the law must be interpreted. 

Although, as noted by the learned Ses- 
sions Judge, the fourth charge was with- 
drawn at the request of the prosecution 
on the ground of misjoinder of more than 
three charges, some attempt was made 
before me to argue that in fact, ‘though 
four charges had been drawn up, there was 
only one charge within the meaning of 
s. 235, Or. P. C., as there was one serics of 
acts so connected togetheras to form the 
game transaction. I am unable to hold this. 
There is no proof of any conspiracy cover- 
ing the four charges framed under s. 477-A, 
Indian Penal Code, and it cannot be said 
that the transactions formed one series of 
acts. They were clearly independent acts 
The success of one may have led to the 
next. The first charge was that on the 4th 
May 1921, he wilfully and with intent to 
defraud Government of which he was a 
servant, falsified etc, Ex. B, an indent 
which belonged to the Government. The 
second was that on the lth March 1921 
he made the false indent, Ex. E. The 

(4) 70 W. N.188 

(5) 9 Ind. Cas 278, 33 A. 385; BA. L. J 182, 12 Q 


L J. 46 
(6) 24 Ind. Cas. 916; 36 A. 481; 12 A. L.J 802, 15 
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third was that on the 15th March 1921 he 
made the false supply order, Ex. N; while 
the fourth charge which was withdrawn, 
was the falsifying of indent, Ex P-l on 
the 2ith March 1921. It cannot be said in 
thase circumstances as was argued, that in 
fact there was one offence of falsifying and 
forging supply orders and indents. This 
is not a case of making false entries in 
books of accounts but of falsifying different 
documents. It was held in Queen-Empress 
v. Mati Lal Lahiri (8) that each act of fal- 
sification amounts to a separate offence 
under s. 477-A, Indian Penal Oode, that 
an accused person can only be charged 
with and tried atone trial for any number 
of offences of the same kind not exceeding 
three committed in the space of one year 
and that the explanation appended to s. 
477-A, Indian Penal Code, does not purport 
to override s. 231, Or. P.O. Again where 
a person wassent up for trial under s. 477-A, 
Indian Penal Code, charged with having 
altered certain accounts between the years 
1907 and 1909 and the evidence showed that 
the subject-matter of the charge was prac- 
tically five series of entries in certain books 
it was held in Sulimullah Khan v Emperor 
(9) that the charge was bad for misjoinder, 
Tt is different, of course, if there is a series 
of alterations in accounts made to cover 
one defalcation as they are not distinct 
offences, but such false entries in any par- 
ticular case can only relate to one defalca- 
tion and it is impossible to takea series of 
false entries relating to three different 
offences in the same trial [Raman Behary 
Das v, Emperor (10)]. Further, it was held 
in Kasi Viswanathan v. Emperor (11) that 
it was illegal to try & person on a charge 
which alleged three distinct acts of criminal 
breach of trust unders. 409, Indian Penal 
Code and three distinct acts of falsifying 
accounts under 8 4/7-A, Indian Penal Code 
as neither s. 234 nor s. 235, Cr. P. O., covere 

such a case. In the present case there were 
four distinct acts on different dates relating 
to four different documents charged under 
s. 477-A. It follows, therefore, that the trial 
on the four charges was illegal as the 
offences did not come within a series of acts 


(8) 26 O. 560; 3 0. W. N. 412;13 Ind. Deo. (N.s) 
59. 

(9) 4 Ind. Oas. 808; 3% A. 57; 6A. L J.977; 11 Cr, 
ay. 53 


(10) 22 Ind. Cas. 729; 41 O. 722; 15 Or. L. J. 153; 18 
o. W. N. 1152. 
“ (L1) 30 M. 328; 5 Or, L. J. 341; 2 M. L, T. 177; 17 M. 
f Ve t 
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so combined together as to form the same 
transaction, and that they could not be 
tried together at one trial eithey under s, 
235 or s. 234, Or. P. O. i 

I hold that there was an illegal trial be- 
eauss of misjoinder of four charges, and 
that this was not cured by the Judge strik- 
ing out one charge when the trial was prac- 
tically over; and I, therefore, accept the 
appeal, set aside the conviction of the ap- 
pellant and direct that a new trial be held. 
The appellant will execute a bond with one 
or two sureties for Rs. 10,000 to appear 
before the Sessions Judge, Peshawar, when 
called upon and in any case on the Ist 
March 1926, whether called upon or not. 

Z. K. Appeal accepted, 


PATNA HIGH COURT. 
DRATH Reregrence No. 22 or 1925 
AND 
ORIMINAL APPRAL No, 198 oF 1925, 
December 21, 1925. 
Present:—Mr. Justice Ross and 
Mr. Justice Foster. 

ILTAF KHAN AND anoTasr—~AcousED. 

~—~A PPRLLANTS 
1ETSUS 
EMPEHROR—Oppositge Parry. 

Criminal Procedure Code (Act V of 1898), $. 162— 
Statement before Police—Contradiction of statement of 
witness before Court. 

Section 162, Or. P O, cannot bear the construction 
that while any part of the statement of a witness to 
the Police may be used to contradict him, yet if the 
contradiction consists in this that a statement made 
at the trial was not made in any part of the statement 
to the Police, such a contradiction cannot be proved. 


Tp. 399, col 2] 
Badri Choudhry v. Emperor, 92 Ind. Cas 874; 6 P. 


L. T. 620, A. I. R. 1926 Pat. 20; 27 Or. L. J. 362, not 
followed. 


Oriminal appeal from a decision of the 
Judicial Commissioner, Chota Nagpur, 
dated the 18th of November 1925. 

Mr. Athar Hussain, for the Appellants. 
The Government Pleader, for the Crown. 
JUDGMENT. 

Ross, J.—lltaf Kban and Shamsuddin 
Khan have been sentenced to death by the 
Judicial Commissioner of Chota Nagpur 
on conviction of a charge of murdering 
Ram Sawarath Dubey on the 2nd of May 
1925 at Ohandarpura. The sentence has 
been submitted to this Court for confirnia- 
tion and the prisoners have appealed 
against their conviction, 
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The Judicial Commissioner was assisted 
at the trial by four assessors all of whom 
held that the accused were guilty. Besides 
the two appellants, a third person, Ali Karim 
was also puton his trial, and two of the 
assessors were of the opinion that he was 
guilty also, but he has been acquitted. 

The case for the prosecution, as stated 
in the first information is that Munshi 
Dusadh Chowkidarof Kamat was going from 
his village to Chanderpura at 2 gharis 
before sunset on the day of occurrence 
accompanied by one Rambhajan Prasad, 
and when they had gone 400 or 500 paces 
west of the village they saw Shamsuddin 
Khan and Iltaf Khan coming rapidly from 
the direction of Chanderpura. Shamsuddin 
had a naked sword in his hand. He left 


the path on seeing the Chowkidar but Iltaf 


went on and told the Chowkidar that he had 
been threatened by Swarath and Ram Bilas 
Dubey, andor this reason he was leaving 
his house at Chanderpura. A littlefurther 
on the Chowkidar met the wife and daughter 
of Iltaf goingin the same direction with 
baskets on their heads. Suspicion arose 
in his mind and he went to Chanderpura, 
first to the house of Iltaf, which he found 
shutup. Hethen went tothe house of Ali 
Karim across the road, and there he found 
the dead body of Sawarath Dubey covered 
with sankoeya (jute sticks) lying in the 
bart. There were traces that it had been 
dragged from verandah. Hefound there 
also a black cap and an ordinary cap of 
markin anda markin gamcha, the last named 
article being besmeared with blood. After 
seeing all this-he was looking about for an 
outsider and saw his cousin Manbodh 
coming from his house towards the river. 
He called him and told him every thing and 
asked him to give information in Gopalpur 
the village of the deceased. Then several 
Dubeys came including Rambirich Dubey 
and Ram Bilas Dubey who identified the 
cap and the gamcha as belonging to 
Shamsuddin. The first information then 
goes on to state some cause of dispute 
existing between Sawarth Dubey and these. 
Muhammadans about the surrender of a 


lease of 8 annas share in Chanderpura by, 


“the Mubammadans to Sawarath Dubey who 
‘recently acquired this share in exchange 
for a share in Mauza Bodra. The Chowkidar 
went that night to the thana and gave 
information thenext morning. 
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reserved their defence, When they were 
examined before the Sessions Judge Iltaf 
Khan denied having killed Sawarath and 
said that he had no dispute with him as 
he had given up his lease. Ali Karim and 
Shamsuddin also denied their guilt and 
Shamsuddin further denied that the cap 
and the gamcha belonged to him. Two 
written statements were filed one by Ali 
Karim and Shamsuddin together and the 
other by Iltaf. The defence of Ali Karim 
and Shamsuddin was that they had gone to 
Karma bazar to buy cattle. Sawarath Dubey 
had promised to pay money to Iltaf which 
was to be remitted to Karma. Iltaf’s state- 
ment was that there had been a dispute 
about the lease with Ramsawarath Dubey 
but it was settled and money was pro- 
mised to be paid soon in order that Iltaf 
might remit it to Karma, where Ali Karim 
and Shamsuddin had gone to purchasecaitle. 


The inquest report together with the 
medical evidence leaves no doubt that 
Ramswarath Dubey was murdered in a very 
brutal fashion. Severe cuts were found on 
his head, one of which had destroyed the 
eyes, the teeth were also broken and the 
skull was fractured. 

The only question for decision in this 
appeal is whetherthe guilt of this murdar 
has been brought home to the accused. 
Thirty-six witnesses were examined; soine 
were formal witnesses and some were offered 
for cross-examination but the number of 
witnesses whose evidence has to be special- 
ly considered is not large. These witnesses 
fall roughly into two groups, the Dubeys 
and the Dusadhs. ; 


Rambirich Dubey who is mentioned in 
the first information as having come to the 
scene of occurrence after the body was 
found and as having identified the cap 
and the gamcha deposes in Court as an eye- 
witness of the murder, He says that he 
was passing the house of Karim when he 
heard a cry from Sawarath and saw Ali 
Karim and litaf bending over him and 
Shamsuddin giving blows with a sword on 
his face. He cried out and they threatened 
him and be ran away to bring help. On 
his return he met Munshi Dusadh as the 
place of occurrence. Now the learned 
Judicial Commissioner has disbelieved his 
evidence and, in my opinion, rightly. 
Although Rambirich was in the company 


In their statement before the Magistrate e of Munshi Dusadh for an hour or an hour 


the accused simply denied their guilt and 


and a half after the body was found, he 
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didnot hint to him that he had witnessed 
the murder. There is no suggestion cf this 
in the first information, though .there is 
specific mention of his identification of the 
cap and the gamcha, Moreover, although 
he says that he told Thakur Dubey what 
hehad seen when he went back to Gopal- 
pur, yet when Thakur was examined by 
the Police on the 5th he gave no indica- 
tion that Rambirich had spoken to him as 
an eye-witness. 

The next witness in this group is Ram 
Bilas Dubey who says that at 2 or 23 gharis 
before sunset, when he reached the boun- 
dary of Harigawan, he saw Karim, Iltaf 
and Shamsuddin going from West towards 
the East. The learned Judicial Commis- 
sioner has disbelieved this witness also, and 
for good reasons. In the first place, tl ere 
is no suggestion in the first information 
that he had seen these three persons escap- 
ing after the murder,and the other evidence 
upon which reliance has been placed is not 
that there were three persons escaping, 
but only two, and in fact, the third, Karim 
has been acquitted. 

The other two witnesses of this group 
are Narsingh Dubey and Thakur Dubey, 
but their evidence is not material. 

Before passing to the Dusadh witnesses 
I may here mention the evidence of a re- 
lation of the accused, one Rozan Khan, 
because he is the third witness who has 
spoken to the identity of the cap and 
gamcha. Iltaf is his cousin’s son. The 
learned Judicial Commissioner has believed 
the evidence of this witness identifying 
the cap, and, although he has disbelieved 
the evidence of Rambirich and Ram Bilas 
on the main points on which they deposed 
he has accepted their evidence also as to 
the identification of the cap. Now, Rozan 
Khan undoubtedly has grounds of enmity 
with the accused, because he was fined 
Rs. 50 in a case under the Bengal Tenancy 
Act on the complaint of Ali Karim. The 
learned Judicial Commissioner has not 
given weight tothis circumstance, because 
he considers that Rozan Khan has been 
candid in his statement about it but in 
fact hehas not. He says that no witnesses 
were examined in that case which was de- 
ced on admission; but the record of the 
case shows that evidence was given by 
Ali Karim, and that evidence was also en- 
tered into in defence. With regard to 
the gamcha, it is clear that no snes 
cation is possible, because it is admitte 
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that it has no special mark, it js merely an 
unhemmed piece of cloth torn from a than 
and might have belonged to any one. The 
fact that the third witness so readily identi- 
fied this article makes one hesitate to 
accept his identification of the cap. The 
cap has been produced in Court and itis 
an ordinary white embroidered cap such as 
can be commonly obtained in the bazar, 
and there is no special mark for its iden- 
tification either. ln view of the unreliable 
character of the general evidence given by 
Rambirich and Ram Bilas and of the enmity 
which Rozan Khan evidently has against 
his relations, and also in consideration of 
the nature of the articles themselves, I 
cannot hold that the identification has been 
established. And eyen if the cap did be- 
long to Shamsuddin, the fact thatit was 
found lying inhis uncle's verandah is not 
a piece of circumstantial evidence from 
which an inference can be drawn. The 
weakness of this part of the case is also 
shown by the fact that Munshi, who did 
not purport to identify these articles at any 
stage, was ready to do so in his cross- 
examination. 


I now turn to the evidence’of the Dusadh 
witnesses, and in the first place, to the two 
boys Phagu and Ghatoria, who deposed as 
eye-witnesses. Phagu is a boy of 11 years 
and Ghatoria is 9. Their evidence differs- 
from that of Rambirich in this that accord- 
ing to them Shamsuddin and Ali Karim 
were holding the deceased while Iltaf 
struck him with the swords; but their 
evidence cannot be believed for various 
reasons. They say now that they ran straight 
home and Phagu told the story to his father 
Munshi, but there is no suggestion in the 
first information that any such evidence 
wag forthcoming before the information 
was given. Further, in their original state- 
ment tothe Police on the 5th, they said 
that they ran away and hid in a paras 
jungle until dusk and then went to their 
village and told Behari, Ram Lochan and 
Tokhan. There is no suggestion in the first 
statement to the Police that they had told 
Munshi. In view ‘of these defects in the 
evidence and the irreconcilability of this 
evidence withthe whole of the first infor- 
mation, the learned Judicial Commissioner, 
in my opinion rightly, refused to believe it. 

Then comes Manbodh who is a cousin 
of Munshi. 


According to the first information, it wag 
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after the body had been seen at the place 
of occurrence that Munshi got Manbodh to 
take the news to the village of the deceased 
but Manbodh’s evidence is that he was 
going from West to Bist when he saw Iltaf 
and Shamsuddin fcllowed by Iltaf’s wife 
and daughter. Shortly after he met Munshi 
Bhajan, and Munshi told him to go and 
tell Thakur Ram Dubey about the murder. 
This evidence is altogether irreconcilable 
with the first information and does not 
appear to have been produced before the 
Police until the 8th.. The object of the evi- 
dence clearly was to procure another wit- 
ness to say that he saw the accused running 
. away. This witness is also disbelieved by 
the learned Judicial Commissioner. 


There remain four witnesses, Jogeswar 
Dusadh, Mahabir Dhobi, Munshi and Bha- 
jan, and their evidence is directed to prove 
the fact that the accused were seen runn- 
ing away shortly after the murder. Jo- 
geswar is the brother-in-law of Munshi 
and Mahabir is a neighbour. They are 
both residents of Kamat and their evidence 
in Oourt is that on the evening of the day 
of occurrence, about 2 gharis before sunset 
they saw the two accused passing through 
the village and thereafter they did not see 
them at their home. The weak point about 
their evidence is that they did not make 
any such statement to the Police. Before 
the Sub-Inspector all that was said was that 
the accused -had been found absent from 
the village after the occurrence. Jogeswar 
Dusadh admitted that he did not mention 
to the Sub-Inspectar his having seen the 
accused in the lane, but Mahabir Dubey 
maintained that he did make that statement. 
The Sub-Inspector says that he examined 
these witnesses on the 9th and that they 
stated only that the accused were absent 
from the village from the day of occurrence 
and they did not, so far as he remembered 
say that they had seen the accused fleeing 
on the date of the murder. 


On this evidence a question of law arises 
in the view of the learned Judicial Gom- 
missioner. Plainly there isa very impor- 
tant discrepancy between the evidence of 
these witnesses in Court and their state- 
ments tothe Police, and if their statements 
to the Police were in the form deposed to 
by the Sub-Inspector, the statements made 
subsequently atthe trial cannot safely be 
acted upon. The learned Judge, however, 
considering himself bound by the decision 
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of this Court in Badri Choudhry v. Emperor 
(1) held that such use of the notes of the 
witnesses” statements in Police diaries was 
not warranted by law and apparently reject- 
ed the Police statement, and, in conse- 
quence, believed the evidence at the trial. 
Now, so far as Jogeswar is concerned, no 
question arises. He admitted that he did 
not make the statement to the Police that 
he had seen the accused that evening. 
Mahabir Dubey maintained that he did and 
the Sub-Inspector contradicted him. Why 
should this not be evidence. Apparently 
the learned Judicial Commissioner is re- 
ferring to the observation by one of the 
learned Judges who decided that case (an 
observation which on the facts found must 
be regarded as obiter, because on the facts 
no question of the construction of s. 162 of 
the Or. P. O. arose) that only a part of 
the recorded statement can be used and 
that “it is not permissible to use the re- 
corded statement as a whole to show that 
the witness did not say something to the 
Investigating Officer”. To construe s. 162 
of the Cr. P. O. as meaning that while any 
part of the statement ofa witness to the 
Police may be used to contradict him, yet 
if the contradiction consists in this that a 
statement made atthe trial was not made 
in any part ofthe statement to the Police, 
such a contradiction cannot be proved, seems 
to bs an artificial construction. Jam un- 
able to adopt it, and with respect, I must 
dissent from that view. I can find nothing 
in the language of 8.162 which would lead 
to such a conclusion. I would, therefore, 
hold that the evidence of the Sub-Inspector 
with regard to these witnesses is relevant 
and on the strength of that evidence I would 
discard their evidence in Court. 

There remains, therefore, only the evi- 
dence of Munshi and Bhajan. Now the 
evidence of Munshi has beenso altered in 
Court as compared with the statement in 
the first information that most of it has 
been disbelieved. The learued Judicial 
Commissioner thinks, however, that this 
part of his evidence which relates to see- 
ing the accused running away is true. But 
this part of the evidence is materially 
affected by the change of story developed 
by the introduction of eye-witnesses. Ag- 
cording to the original story, when Munshi 
saw these persons, a suspicion arose in his 
mind, but, if he had been in possession of 


(1) 92Ind Oas. 874; 6P. L. T. 620; A.L R. 192 
Pat. 20; 27 Or. L.J, 382, 
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the evidence of eye-witnesses from before, 
as he now says, then his who'e attitude 
must have been different, so that even on 
this point his evidence cannot be said to 
be consistent. There are other points also 
which show his unreliability as a witness, 
such as his change of story about Man- 
bodh and his identification of the cap and 
cloth, and in view of his intimate connec- 
tion with the other Dusadh witnesses and 
of the obvious fact that evidence has been 
fabricated in this case. I thinkit would 
be unsafe torely on this part of his evi- 
dence either. 

Theevidence of Bhajan stands onno firmer 
ground. Where it could be tested, it was 
found to be inconsistent with the other 
evidence and especially in regard to the 
episode of Manbodh. If the firat informa- 
tion is believed with regard to Manbodh 
then the later version must ba discarded 
and this involves Bhajan in falsehood. 
Moreover, the details of this part of his 
evidence relating to what Munshi said to 
Manbodh are discrepant from Munshi's 
and Manbodh’s also. This witness is also 
involved in the story of Phagu and Gha- 
toria; and, if that goes, his credibility is 
shaken in precisely the same way as 
Munshi's. 

{ fail, therefore, to find evidence which 
can bs safely acted upon toshow even that 
these two persons were seen io the neigh- 
pourhood of the place of occurrence shortly 
after the murder. 

Iinally, with regard to motive, the con- 
tention on behalf of the appellants is that 
the evidence of the prosecution, and in 
particular, that of Dwarka Sahu, Ram Sawa- 
rath’s money-lender, shows that the whole 
dispute had been settled. The dispute 
arose in this way; Ali Karim and lltaf 
had a lease of the share in Ohanderpura 
which Ram Sawarath had recently acquired, 
a lease which had still two years to run. 
Ram Sawarath wanted them to surrender 
the lease and a deed of surrender was 
drawn up and actually executed by Iltaf. 
The understanding then was that Sawarath 
would make a settlement with them of some 
raiyati land; but as he failed to carry out 
this part of the agreement Ali Karim re- 


flised to execute the deed of surrender. ` 


Then the negotiations continued with the 
“result that the day before the murder it 
was settled between Ali Karim and Sawa- 
rath that asum of Rs, 600 wouid be pajd 
and they actually went to the money- 
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to get the money. The money- 
lender was unable to lend it’and thera 
the matter rested. The view that the 
learned Judicial Commissioner has taken 
is that this ended the disputeso far as 
Ali Karim was concerned, and he has been 
acquitted, but that it gavean additional 
grievance to Iltaf who had executed the 
deed of surrender and was apparently to 
get nothing out of it. In my opinion, 
there is nothing to support this view of 
the transaction. It appears from the evi- 
dence of’ Thakur Dubey that possession of 
the lease-hold property had not passed to 
Sawarath, and, in view of the fact that 
Ali Karim had not joined in the deed, it 
was not likely that possession would have 
passed. But the fact that Ali Karim had 
come to an agreement with Sawarath does 
not lead tothe conclusion that Iltaf had 
no interast in the arrangement that had 
been made and from the written statements 
of the two sets of accused, it is clear that 
in their view their interests in this matter 
were identical. There is a further con- 
sideration. The rent reserved in lease was 
Rs, 297-2-0 a year. The profit to the lessees 
could hardly be valued at more than the 
reserved rent. Consequently Rs. 600 would, 
at a fair estimate, represant the profit to 
the lessees for two years of their lease, 
but it would be the profit of the entire 
lease-hold and not of the share of one of 
the lessees only. Therefore, there seems 
to me to have been no more motive in 
the case of lltaf and Shamsuddin than 
there was in the case of Ali Karim for 
killing Sawarath, from whom they were 
in immediate expectation of receiving a 
large payment of money. 

On the whole, therefore, I feel convinced 
that in this case the evidence falls far 
short of proof to justify the conviction of 
the appellants. I would, therefore, allow 
the appeal and set aside the conviction and 
sentence and direct that the appellants be 
acquitted and set at liberty. 

Foster, J.—I agree, 

R. L. Conviction set aside. 


lender 


(95 I. O. 1926] 


MADRAS HIGH COURT. 
Szoonp Oliviu APPEAL No. 787 oF 1333. 
a November 2, 1925. 
Present:—Mr. Justice Odgers and Mr. 
Justice Madhavan Nair. 
KIJANARSHESHAPPA SHETTY— 
DEFENDaNT—APPBLLANT 


VETEUS 
KIJANAR DEVasA SHETTY— 
PLAINTIFF—RE3PONDENT. 

Malabar Law—<Aliyasanthana family-—Marriage 
expanses of yuntor member—Liability of ejman. 

Tos marriage expenses of a junior member ofa 
Malabar tarwad or aliyasanthana family form a part 
of his “right to maintenance” .and he is entitled to 
oe them from the karnavan or eyman, |p. 403, col. 


“Tho junior member of a Malabar tarwad or aliya- 
santhana family is entitled to claim from the karnavan 
or ejman for his maintenance all his “necessary ex- 

ensags", the justification for such a demand bemg 

ıs undoubted co-ownership of the tarwad property, 
Such expenses when defrayed by him would be ex- 
penses incurred by the karnavan for tarwad purposes 
and would bind the tarwad, [p 404, col. 1.] 
What expsnses are reasonabie and proper must be 
decided by the Court according to the circumstances 
of each case. [tbid.] 
[Case-law reviewed] | 
Second appeal against a decree of. the 
District Court, South Kanara, in A. S. 
No. 27 of 1922, preferred against that of 
the Court of the District Munsif, Puttur, in 
O. 8. No. 679 of 1920, 
Mr. B. Sttarama Rao,for the Appellant. 
Mr. K. Y. Adiga, for the Respondent. 


Jd UDGMENT.-—We are invited in this 
Becond appeal to set aside a decree by 


which the Oourt of Appeal below in con- 


currence with the Court of first instance 
gave the plaintiff a sum of Rs. 18.-9-3 on 
account of expenses incurred by him for 
performing his marriage. The plaintif is 


a junior member of a family of which the -` 


‘ejman’ is the defendant. The parties are 
Jains of South Kanara governed by the 
Aliyasanthana Law. In reply to the plaint- 
is claim, the defendant pleaded that he 
is not the ejman, thatthe plaint property 
is not family property, that the marriage 
was not arranged or performed with lis 
consent and that, in any event the ejman 
of an aliyasanthana family is not buund 
in law to contribute for the matriage ex- 
penses of a junior member. The lower 
Courts overruled all these pleas, As re- 
gards the want ofconsent alleg:d by the 
ejman, it is conceded for the appellant that 
the lower Courts should be deemed to have 
found that the ejman withheld bis, con- 
sent forthe marriage perversely and on no 


ii 
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justifiable grounds, In these circ 1mstances 
Mr. Sitharama Rao, argues that the lower 
Court's decree is contrary to law because 
(1) the law does not recognise the umoa 
between aman and woman following the 
Aliyasanthana Law as a valid and binding 
marriage and (2) this item of expenses 
should not on any account be included 
within the rule making maintenauce & 
proper charge on the revenue of the family, 
The important question for our decision 18 
whether the plaintiff,a junior member of 
an aliyasanthana family, is entitled to claim 
his marriage expenses from the ejman of the 
family. l o 

The aliyasanihana system is very similar 
in its incidents to the Marumakyathayam 
Law [See Subbu Hegadi v. Tongu (1) and 
Muthu Amma v. Vellathumkara Gopalan 
(z).] A karnavan in Malabaris the senior 
male member of a group of persons, all of 
them tracing their descent in the female 
line from a common female ancesior own- 
ing joint property under the absoluts con- 
trol and management of the karaavan. 
This group forms a Marumakkathayam 
tarward [see Kenath Puthen Vittil Tavazhe 
y. Narayan (3).; The powers and rights 
of the karnavan, who corresponds to 
the ejman of the aliyasanthana family 
have been laid down in various decisions 
of this Court. Large and absolute though 
his powers be over the administration of 
the tarwad property and its funds, the 
regulation of the tarwad’s internal economy 
and the protection, control and supervision 
of the junior members, it should never 
be forgotten that the tarwad property in 
his possession is not exclusively his own, 
but heowns it along with the other mem- 
bers only as aco-proprietor. As observed 
in Narayani v. Gobinda (4) “although as 
a senior member he enjoys special ccn- 
sideration, he has no higher claim in the 
enjoyment of the income than any other 
member of the family.” The right of 
o vnership is of overwhelming importance 
to the junior m+mbers as it clothes them 
with very valuable rights which they can 
enforce against the karnavan. The status 
of a member of a Malabar tarwad carries 
with it four distinct rights, viz, (1)a right 
to be maintained by the kurnavan, (2) a 
right to se~ that tarwad pioperty is not 

i) 4M H OLR. 196 

ty 16 m Cas. 895; 36 M, 593; 23 M. L, J. 466; 18 

WA 

ik 7 M 182 at p 188; 14M. J, J 415, 

A 7 M, 352; ind. Dec. (W. B.) 829, 
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alienated olherwiss than in accordance 
with law, (3) a right to become the tarwad 
karnavan, when he becomes the senior 
male member, and (4) aright to a share if 
a partition were made and the taruad 
broken up by common consent [Modin 
Kutti v. Krishnan (5), Ibrayan Kunhi v. 
Komamutti Koya (6) and Muthu Amma v. 
Vellathumkara Gopalan (2).| To these might 
be added another right, viz, a right to bar 
an adoption [Chandu v, Subba (7).] 

Of these rights obviously the most sub- 
stantial one is the right “to maintenance” 
as such a right is the mode in which 
the right of ownershipin the tarwad prc- 
perty is most effectively enforced by the 
junior members. The value of such a 
right in the case of persons living under 
a systemoflaw which does not sanction 
compulsory partition, nor recognises son's 
claims against the father cannot be over- 
estimated. The nature of this right has 
been thus described by Seshagiri Iyer and 
Bakewell, JJ, in Ammint Ammal v. Pad- 
manabha Menon (8): “The allowance claimed 
by an anandravan of a Malabar tarwad or by 
a junior member of a joint Hindu family is 
not asa dependant upon the owner of the 
property but as one who in his own 
right igentitled to participate in theincome. 
The Common Law in both cases having 
vested the management in the senior 
member, the claim for separate mainten- 
ance isan index of proprietorship and not 
founded upon the moral or quast-legal 
obligations or inability to maintain bim- 
- gelf or herself......It is clear that the right 
. of a member of a tarwad foran allowance 
- jg an incident of co-proprietorship in the 
property of the tarwad and that conse- 
quently that right cannot be denied unless 
circumstances show that the tarwad is not 
in a position to givea separate allowance.” 
[See Achutun Nair v. kKunjuni Nair (9), 
Maravadi v. Pamckkar (10), Nunhikrishna 
Menon Karnavan v. Kunhtkavamma (11) 
and Govindan Nair v. Kunja Nayar (12) 

(5) 10 M. 322; 3 Ind. Dec y B.) 976, 

16) 15 M. 50l; 2 M. L. J. 255; 5 Ind, Dec. (x, s.) 


1, 
7) ars 4 re ree (N. 8.) 857. 
) 4 as. 104; 41 M. 1075; 35M. L, J. 509: 

y Y. T. 408, í s 
(9) 13 M. L. J, 499, 

e (10) 14 Ind. Cas, 383; 30 M 203: 11M. L.,T. 11% 
9ł2) H. p 109; 22 M. L. J. 309. ' 
(lly 4 . Cas, 471,35 M, L.J. 665; 24AL L.T, 

“ 448: (1018) AL W. N. 761. WA 

12) 51 Ind, Cas. 386; 42M, 686; 


OOM, Lid, 568 
1919) AL W, N. 202; 28 M. L, T, 189, s J 6 j 
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The term ‘maintenance’, as has been 
pointed out, is often loosely applied. In 
its limited sense, as pana, in Malabar 
it means the expenses required for feod, 
raiment and oil; in its more comprehensive 
sense, it includes what is usually called 
in malayalam “menchilavu” which is treated 
as a part of maintenance [see Govindan 
Nair v. Kunja Nayar (12)|. According to 
Sundara Iyer, J., the word ‘menchilaru’ is 
used to designate a part of what is re- 
quired for the support of a person and is 
distinguished from what is strictly neces- 
sary forfood and raiment. Legally it may 
be taken to mean partof what would be 
included in the terms ‘maintenance’ and 
‘necessaries’, Sadasiva yer, J., states that 
“the literal meaning (of the term ‘menchi- 
lavu’)geems to be “excess expenditure.” I 
take it that it means that it is usually 
allowed beyond what is strictly required 
for fcod and clothing alone. Under the 
expression, therefore, come the sums which 
are required for keeping up a respectable 
appearance consistent with the position and 
dignity of the family to which a perecn 
belongs, sums required for a reasonable 
amount of travelling to holy places in the 
case of a member of an aristocratic family, 
etc., for elight convenience and comforts, 
which though they might be called luxuries 
when indulged in by a low class individual, 
would come under the head of ‘necessaries 
in the case of persons belonging to families 
which cannot be classed with ithe 
lower sections of the community” See 
Kelu Achen v Lakshmi Nethyar Ammal 
(13). In Ravunni Achan v. Kizhakhe Nadu- 
rath Karnavan (14), Phillips, J., described 
‘menchilavu’ as ‘a luxurious form of main- 
tenance us distinguished from bare main- 
tenance’ and stated that "tbe claim tototh 
must be treated as based on the same foot- 
ing.” Coutts Trotter, J, as bethen was, 
and Kumaraswami Bastri. J., observe tLat 
‘menbhiralu’' which las been trarslated as 
“maintenance” is eaid to be indistinguish- 
able from maintenance of the membe:s cf a 
Hindu family.” S. A Nos. 2156 and 2557 cf 
1922. Theloose application of the word, es 

ointed out above, is due to the fact that the 

nglish woid ‘maintenance’ is not, strictly 
speaking, a correct equivalent of the 
malayalam word ‘chilavu’ of which it js 
generally undersicod to be a translaticn, 


13) 18 Ind. Cas. 234; (1913) M. W. N, 379, 
14) 52 Ind, Cas. 018; 42 M 750; 10 L. W.142; 87 M, 
L. J, 157; (1919) M, W, N, 871, 
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The term means “expenses” and is com- 
prehensive in its significance. The right 


to maintenance is the right to claim one’s” 


“expenses” which obviously must be of 
various kinds, 


By the enforcement of this‘right which, 
as already mentioned, is given to a mam- 
ber of a Malabar tarwad or an aliyasan- 
thana family by reason of the proprietary 
Interest possessed by the member in the 
family property, the junior members have 
been able to, secure legal recognition of 
their claims not only for the cost of the 
“bare necessaries of life,” but also for the 
expenses legitimately incurred for “medical 
treatment” [Kelu Achan v. Umala Achan 
and also for arrears of “menchilavu” 
for instance, expenses “for clothes, oil, soap, 
tea, coffee and confectionary], Ravunni 
Achan v. Kizhakhe Naduvath Karnavan (14); 
see also Kelu Achen v. Lakshmi Nethyar 
Ammal (13) assuming that there are ade- 
quate funds at the disposal of the family. 
The decision in Krishnan v. Govinda Menon 
(16) recognising the obligation of the 
karnavan to educate the junior member, 
declared that it was not incumbent on him 
as part of his duties to “give the junior 
members education through the medium of 
the English language or on Western lines.” 
Such a claim if madenow would, for its 
decision as suggested in the judgment it- 
self, depend upon the question whether 
such an education “has not become essan- 
tial.’ In Neelakanta Thuruvambu v. Anan- 
thanarayana Atyar (t7)it was held that 
having regard to the circumstances of the 
family which was a well-to-do one “a contract 
“by a karnaven engaging a tntor for the par- 
pose of teaching the English language on 
reasonable terms as to remuneration for 
the members of the family is binding upon 
the succeeding karnavan and that the 
debt thus due is payable out of the assets 
of the family.” If all these claims can 
bs recognised as legal, whether they come 
under the strict desigaation of “mainten- 
ances” or not, the claim for the allowance 
being based on the junior member's co- 
proprietorship of thejointefamily property, 
we fail to see why the marriage expenses 
of a junior member ofa tarwad or aliya- 
 santhana family should not also he defrayed 
by the karnavan or ejman, provided that 
the family has adequate funds; and the 

(15) 17 Ind, Cas. 704, 

(16) 8 M, L, J. 294, 

(17) 4 lnd. Oas, 724; 19 M, L, J, 590, 
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karnavan or ejman has no valid and proper 
objections to the marriage, 

The junior members of an aliyasanthana 
family ora Malabar tarwad are not expected 
to live in a perpetual state of celibacy, and 
it is not denied that marriage is a neces- 
sary incidant in the normal life of indivi- 
duals in Kanara and Malabar as in other 
parts of thecountry. It has been held in 
Srinivasa Iyengar v. Thiruvenqadathiyangar 
(13) and Gopalan v Venkata Raghavulu (19) 
that the marriageofamale governed by 
Mitakshara Law is anscessary burden upon 
the family. We have been pressel with 
the argument that as under the aliyasan- 
thana Law union of man and woman is, 
“in truth not a marriage but a state of 
concubinage into which the woman enters 
of her choice and is at liberty to change 
when and as often as she pleases.” See 
Subbu Hegadiv. Tongu (1) ‘There can be 
no legal obligation on an ejman ora kar- 
navan to defray the expenses of the so- 
called marriage. In ouropinion, this argu- 
ment has absolutely no bearing on the 
decision of this question. The prevailing 
system of marriage is a well-recoguised 
and time honoured social institution sanc- 
tified by the long usages of the society 
to which the parties belong. The fact 
that the Oourts have refused to consider 
it as a valid tarriage in law is no reason 
why the family, ifit can afford the means, 
should refuse to defray the expenses for 
the marriage of ajunior member. In nur 
opinion, the marriage expenses ofa junior 
member of a Malabar tarwal or aliyasuns 
thant family forma part of his "right to 
matotenance.’” 

The cases referred to above do not by 
any means exhaust the variety of expenses 
for meeting which an anandravan can 
make a valid claim agiinst the karnavan 
of thetarwad It has been held in Suhby 
Shettethi v. Krishnacharya (20) though 
guariedly, that in certain circumstances 
a karnavan -i3 entitled to raise money 
on the security of the family proper- 
ty for the defence of the members of 
the family charged with ‘rioting’ if the 
money could not otherwise be procured. 
The exact legal basis for the liability of 
the turwad property is not stated in the 
judgment; bnt the observations of Miller 

(18) 23 Ind Cas 26t; 38 M 556, (1913) AL W.N. 
1034, 15 M. G.J. 307; (1911) M W. N. 282, 

(19) 31 Ind Gas 574, 40 M. 832,29 M L. J. 710, 

(20) 14 Ind, Gas, 23,21 ALL, J, 169; 9 M LT, 
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and Krishnaswami Iyer, JJ., in SBS. 
A. No. 359 of 1906 an earlier case—that 
“there is some evidence that some money 
was borrowed for expenses of the defence 
of a member of the family who was pro- 
secuted in # criminal case but the nature 
of the criminal case does not enable us to 
say that the defence was fora family pur- 
pose,” would suggest that the question to 
be decided would be whether the expendi- 
ture is for a family purpose though the 
judgment does not show the exact bearing 
of the nature of the criminal case on the 
question of family purpose. In a still 
earlier case, 1. e, 8. A. No. 28 of 1888, 
without referring to the nature of 
the criminal charge and its connection 
with the question of family purpose (the 
available papers do not show what the 
charge was), Sir Arthur Collins, O. J., and 
Parker, J., held that “the lower Court 
rightly decided that the money borrowed 
for the purpose of defraying the expenses 
incurred in a criminal charge against the 
karnavan and two senior anandravans was 
a debt incurred for the tarwad purpose and 
binds the tarwad.” In our opinion, the 
cases discussed above are but illustrations 
of the rule that the Junior member of a 
Malabar tarwad or aliyasanthana family is 
entitled to claim from the karnavan or ejman 
for his maintenance all his “necessary ex- 

enses’ the justification for such a demand 
being his undoubted co-ownership of the 
tarwad property. Such expenses when de- 
frayed by him would be expenses incurred 
by the karnavan for tarwad purposes and 
would bind the tarwad. What expenses 
are necessary may,in disputed cases, be 
safely left to the decision of Courts, The 
principle is thus stated by Sundara lyer, 
J., in his Treatise on Malabar Law: “The 
tule of law is that the anandravan should 
be allowed for his maintenance what is 
reasonable and proper having regard to 
his needs and having regard to the posi- 
tion, affluence and status of the family. 
What is reasonable and proper will depend 
upon the circumstances and the times and 
would be apure question offact.” There 
is nothing in the conclusion we have reach- 
ed, contrary to the principle of the Mala- 
bar or aliyasauthana Law, 

Weare fortified in our conclusion that 
the junior member is entitled to claim hig 
mariage expenses by the decision in 
Parvathi v. Kamaran Nayar (21). It was 

(21) 6 BM. 341; 2 Ind, Dea (N. a) 518, 
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held in that case that in North Malabar the 
male members of a Nayar tarwad are by 
custom entitled to receive from the karna- 
van an allowance for the maintenance of their 
consorts and children while living in the 
trawad house. In the present case the 
junior member does not pitch his demand so 
high. He claims only the expenses incurred 
for the performance of his marriage. It 18 
well known that the aliyasanthana people 
in South Kanara have advanced furtber to- 
wards the paternal family than have the 
marumakkathayam people in Malabar. It 
is the recognised practice in South Kanara 
for the woman and her minor children 
to live with her husband Subbu Hegadt 
v. Tongu (1). It is a common practice in 
North Malabar and a growing practice in 
South Malabar [see Parvathi v. Kamaran 
Nayar (21) and Muthu Amma v. Vella- 
thumkara Gopalan (2). As this decision is 
based upon the custom in North Malabar 
which exists in an intensified form in 
Kanara, it follows that a junior member 
under the aliyasanthana system also would 
be entitled to claim such expenses. Ifso, his 
right to claim the expenses of his marriage 
should be undoubted and, as we have shown 
thereis nothing in the principle of aliyas- 
anthana Law against the recognition of such 
a right, 

We are asked not to place much reliance 
on the decision in Parvathi v. Kamaran 
Nayar (21) as its authority is alleged to be 
somewhat shaken by the observations of the 
learned Judges who decided the case re- 
ported as Kavunni Achan v. Kizhakke 
Naduvath Karnavan(14). In that case Phillips 
and Napier, JJ., held thatan anandravan of 
a Malbar tarwad is not entitled to claim 
maintenance from his tarwad for his wife who 
belongs to another tarwad and much lees is 
he entitled to claim for her any ‘menchilaru', 
The learned Judges think that to allow such 
a claim put forward by ihe anandravan 
would be to uphold the claim of the wile for 
maintenance from her husband's taruud 
and then they refer to Parvathi v. Kamaran 
Nayar (21) and point out that even in that 
case the proposition contended for was 
described as inconsistent with the principle 
of Marumakkathayam Law. With aue 
deference, it seems to us that the true signi- 
ficance of the claim advanced on ananu7a-~ 
van's behalf has not been correctly 
appreciated by the learned Judges. By 
asking for an allowance for the mainten- 
ance of his wife, the junior male member 
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of a Malabar tarwad is not asking the 
Court to hold that his wife has a right to 
recover maintenance from his tarwad. In 
so doing, heis only asking the Oourt to 
give effect to his right to recover from the 
karnavan expenses for his own mainten- 
ance of which “bhaiyachila:u" (wife's ex- 
penses) as it is called in Malabaris a neces- 
sary part. Asobserved in Muthu Amma v. 
Vellathumkara Gopalan (2) by Sundara 
Iyer and Sadasiva Iyer, JJ, Parvathi v. 
Kamaran Nayar (21) held that a male 
member ofa Marumakkathayam tarwad 
is entitled to an allowance for his 
consort and children living with him, that 
is, in computing the amount to which he is 
entitled for his own maintenance, the fact 
that he has to maintain a wife and children 
should be taken into account. The claim 
of a junior member of a Malabar tarwad to 
receive from the karnawan allowance for 
the maintenance of his wife and children, 
though described as inconsistent with the 
principle of Marumekkathayam Law, was 
still allowed in that case, as the custom 
was found to support such a claim, in our 
opinion, the effect of the decision in Par 
vathi v. Kamaran Nayar (21) cannot be 
minimised by the observation “that the 
finding in that case (as regards custom) 
based on the evidence of two witnesses 
was not objected to.” This case has been 
referred to apparently with approval in 
Maravadi v. Pammakkar (10) and ex- 
plained as shown above in Muthu Amma v. 
Vellathumkara Gopalan (2) and has always 
been looked upon by the communily fol- 
lowing these systemsof law as enunciating 
a well-knownoand correct principle of Cus- 
tomary Law. Inthis connection it may be 
interesting to note the following observa- 
tions occurring in the Malabar Marriage 
Commission Report as regards this custom. 
“But so well-established is ithe custom 
that the High Court has held that the 
maintenance of the ‘wives’ and children 
of the junior members ‘residing with their 
‘husbands’ in the husband's tarwad) is a 
charge which the karnawdn of the junior 
members is bound to meet. The High 
Oourt allows that the ruling would seem 
inconsistent with the principles of Marumak 
kathayam Law, but the answers to the 
interrogatories and the evidence taken by 
the Commission show that the ruling is 
really and truely in accordance with the 
existing usage.” 


For the above reasons, we hold that the ° 
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lower Court's decree awarding the plaintiff 
the expenses for his marriage is correct. 
Tt has not been argued beforeus that the 
amount is excessive. This second appeal 
is dismissed with costs. 
V. N. V, 
R. L. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Letrers Patenr ArrsaL No. 129 or 1917. 
May 20, 1919. 

Present:—Sir George Edward Knox, 
Kr., Acting Chief Justice, and 
Justice Sir P. O. Banerji, Kr. 
RAMPAT RAI—PLatnTIFF—APFELLANT 
versus 
HARIHAR RAT AND ANoTHBR—~DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8. 102— Letters 
Patenl (All), cl 10—Small cause suit of value less thar 
Rs 500—Appeal, second, whether lies-—Letiers Patent 
Appeal. | 
Where a Single Judge of the High Oonurt enter- 
tains and decides a sscond appeal in a suit of the 
nature of a Small Cause of value less than Rs. 500, 
the decree passed by him is without jurisdiction and 
ig liable to be set aside on a Letters Patent Appeal. 


Lettera Patent Appeal against a judg- 
ment of Mr. Justice Rafique, reversing that 
of the Additional Judge, Gorakhpur. 

Mr. Narbadeshwar Prasad Unadhya, for 
the Apnellant. 

Mr. Uma Shankar Bajpai (with him Mr. 
Peary Lal Banerji), for the Respondents. 

JUDGMENT.—The subject-matter of 
the suit to which this Letters Patent appeal 
relates was clearly a Small Cause Oourt s cit. 
The amount claimed was below Rs. -00, 
no second appeal lay. The learned Judge 
who decided the appeal had no jurisdiction 
to hear it and no jurisdiction to pass the 
decree. The appeal is decreed. The decree 
of this Court is set aside and that of the 
lower Appellate Court restored. We make 
no order as to costs. 


Z. K. Appeal decreed, 
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LAHORE HIGH COURT. 
Secony Crvin APPRAL No. 1165 or 1922, 
_ April 1, 1926. | 
Present :—-Mr. Justice Broadway 
and Mr. Justice Fforde, 
HASSAN DIN AND OTHERS— DEFENDANTS — 
APPELLANTS , 


VETEUSE 
JAGAT SINGH AND OMBRS—PLAINTIFFS 
— RESPONDEN 8. 

-Acquiescence—Gift of mortgaged property—Mort- 
gage, acceptance of, by donee. 

An acceptance of gift of mortgaged property does 
not amount to an acquiescence in the mortgage on 
the part of the donee. 

Bahar Khan v. Kishen Chand, 52 Ind. Cas. 845; 72 
P. R. 1919, referred to. 


Second appeal from a decree of the 
District Judge, Sialkot, dated the 3lst 
March 1922, modifying that of the Subordi- 
nate Judge, First Class, Sialkot, dated the 
oth December 1921. 

Lala Hurbhajan Das for Mr. L. Saunders, 
for the Appellants. 

Mr. Mukand Lal Puri, for the Respond- 
ents. 


JUDGMENT.—On the 24th of Janu- 
ary 1916 one Ishar Singh executed a mort- 
gage in favour of Lal Din, Allah Rakhaand 
Allah Ditta of certain lands belonging to 
him for asum of Rs. 4,000. The mortgage 
was with possession and on the same day 
the mortgagees granted the mortgagor a 
lease of the Jand mortgaged for a term of 
ten years. On the 13th of January 1920 
Ishar Singh gifted all his lands including 
the lands now in suit to his sons and the 
gift was duly entered in the mutation 
register and sanctioned by the Revenue 
Authorities. On the 28th of July 1921 Ishar 
Singh's sons instituted a suit for a declara- 
tion to the effect that this mortgage would 
not affect their rights as it had been enter- 
ed into without consideration or necessity. 
It has been found that the consideration 
had passed but that necessity for Rs, 2,300 
alone had been proved, and the plaintiffs 
have been accorded a decree declaring that 
the alienation in question shall not affect 
their rights except to the extent of Rs. 2,30". 

Against this decree the mortgagees and 
their legal representatives have preferred 
this second appeal, and it has been urged 
that the sons of Ishar Singh one of whom is 
minor had acquiesced in the mortgage, in- 
asmuch as they had accepted the gift from 
their father and had remained on the land 
ag tenants ‘lhe mere fact that a reversioner® 
is cultivating the and -alienated has been 
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held not to amount to acquiebence, vids 
Bahar Khan v. Kishen Chand (1). After 
consideration of the judgment of the learn- 
ed District Judge 1 am in agreement with 
bim that there was no acquiescence on 
the part of Ishar Singh's sonsin the mort- 
gage. It hes also been found by the learn- 
eu District Judge that Ishar Singh was ` 
idle and extravagant. 

None ofthe recognised principles in matter 
of necessity have been contravened and the 
finding of the learned District Judge is one 
of fact. I would, therefore, dismiss this 
appeal with coats. 


R. L. Appeal dismissed, 
(1) 52 Ind. Cas, 845; 72 P. R. 1918. 





ALLAHABAD HIGH COURT. 
SROOND CIVIL APPBaL No, 796 oF 1928. 
December 9, 1 24. 
Present:—Mr. Justice Mukerji. 
PEYARE LAL AND ofngsns—-DEFENDANTS 
— APPELLAN IS 


versus 
Seth BANKE LAL AND OTHERS —PLalNTIFFS 


— RESPONDENTA. 

Civil Procedure Code (Act V of 1908), 88 11, 21, 99 
Evidence Act I of 1872), 8. 44~-Jurtadiction, want of, 
efect of—Appeal, objection whether can be taken tn — 
Consent of parties, effect of—Judgment delmered 
without furtsdiction, whether res judicala. 

Where a question of jurisdiction is raised in 
appeal, the fact that there has not been a miscairiage 
of justice will not prevent the Appellate Court from 
interfering on the ground of want of jurisdiction in 
the lower Oourt [p 408, col 2.] 

Ramlal Hargopal v. Kisanchandra, 83 Ind. Cas. 531; 
22A L J.38b; (1924) M W. N. 79; 11924) AL R. 
(P 0.395;7 N. L J.62,20N L R. 34; 19L M. 518; 
34 M L. T, 62; 46 M. L. J. 628; 51 O. 361;26 Bem. L. 
R 5623 0. W. N. 977,51 I.A 72, L.R. 5 A.P. O.) 
216 (P.O), Setrucherla v. Maharaja of Jaypore, 51 
Ind Oas. 1¢5; 17 A. L J. 094; 37M L.J. 11; (1419) 
W.N 502, 26 M. L. T. 127, 21 Bom. L. R.9414, 30 Q. 
L 1.209; 23 C. W. N. 1033, 10 L. W. 362; 42 M. 813, 46 
J, A. 151 (P. CO), fotowed, 

Anobjection as to jurisdiction must be entertained 
though raised for the first time in appeal, if the facta 
involved are admitted or have been proved. [zbad,] 

Where a judgment has been delivered by a Court of 
incompetent jurisdiction, that is tosay, by a Court 
which has no jurisdiction to hear the cage, the judg- 
ment cannot be pleaded as res judicata. |p. 409, col. 1.] 

There may, however, be cases in which jurisdiction 
depends on certain allegations of fact. Where those 
facts have been established and have been accepted 
by a Court and on foot of those facts a judgment has 
been delisered, the jurisdiction of the Court cannot 
be questioned in any subsequent proceeding. [ibid] 
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Annammal v, Sambagiva Aiyar, 531ad Gas. 483, 20 
AL L. T. 188; 19 L. W. 293; 37 M. L.J. 349; (1919) M. 
W. N. 636, relied on. 


A gain, whers in acass which the Court is competent 
to try, the parties without objection join issue and go 
to trial upan tha merits, the jurisdiction of the Court 
G40.19t ba subssquently disputed onthe ground that 
thare were irragalnrities in ths initial procedure which, 
if odjeste1 to at the time, would have led to the dis 
missal of the suit ıp. 409, col 2] 

Lrtgurd v. Bull, 9A 19 at p. 293; 131. A 134; 4 
Sar. P. O. J. TH; 5 Ind, Das. (N 8.) 531 (P. C), followed, 

Where a Court is not competent to try a suit or hear 
an appeal, it is not open to the parties to give it 
jurisdiction by apparently submitting to it. [ibid,] 

Sscond appeal against the decree of the 
District Judge, Pilibhit, dated the 30th 
January 1923, 

Messrs. Iqbal Ahmad and Mukhtar Ahmad, 
for the Appellants, 

Dr. M. L. Agarwala, for the Respondents, 

JUDGMENT.—The facts which have 
given rise to this appeal, which involves 
only a point of law, are as followa:—There 
was a plot of land measuring 20 bighas 
and odd within the zemindari of the plaint- 
ifs. One Ratan Lal who was a lambardar 
ofthe mahal and under whom the plaint- 
ifs of the suit, out of which this appeal 
has arisen, claim, instituted a suit against 
the predecessor-in-title of the present de- 
feodants for ejectment. It was alleged 
that the defendant was Ratan Lal's tenant, 
that he had put the land to an use which 
was inconsistent with the letting of it for 
agricultural purposes and that, therefore, 
he had laid himself open to ejectment. 
The suit was instituted under s. 57 (b) of 
the Tenancy Act. The suit was dismissed 
by ths Court of first instance, but it suc- 
c3eded on appsal. The judgment of the 
District Judge was upheld on a second 
appeal filed by the defendant. In the 
execution department it was found that 
although the holding had related to 20 
bighas and odd the claim had been con- 
fined to only 10 bighas and odd and ac- 
cordingly the plaintiff was put in posses- 
gion of 10 bighas and odd area. After 
delivery of possession Ratan Lal died and 
was succeaded by the plaintiffs. The de- 
fendant died and was sudceded by the 
present defendants. The plaintifis tried to 
obtain an order in their own favour in 
the mutation department, but were un- 
successful owing to an opposition on the 
part of the defendants. The Revenue Oourt 
found that the defendants were in posses- 
sion. Thereupon the suit, out of which this 
appeal has arisen, was instituted. The 
plaintifs stated that there was an arrange- 
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mait by waleh the 10 bighas 11 biswas 
decread in the former suit was marked of 
o2 the western side of the plot and this 
area was held by them. 

The Oourt of first instance dismissed 
the suit. On appeal the suit has been de- 
creed. 

Tha question that has been raised here 
and that was discussed in the Oourts 
below was this, The rent for the hold- 
ing from which the ejectment of the 
predecessor-in title of the defendants was 
sought was only Rs 13. Forthe purposes 
of jurisdiction the valuation of the suit 
would be one year's rent. viz, Rs. 18 [see 
Court Fees Act, s. 7, cl. XI (cc) and Suits 
Valuation Act, s. 8.] Thus, under the law, 
the valuation for the purposes of Court- 
fee and the valuation for the purposes of 
jurisdiction was only a sum of Rs. 18. An 
appeal to the District Judge from a judg- 
ment of an Assistant Collector of the first 
class is allowed only where the sg ibject 
matter of the suit is valued at over 
Rs, 100. The subject matter of the suit 
was worth Rs. 18 (and this has been found 
by the Oourt of first instance) and no 
appeal lay to the District Judge. The 
plaintiff, however, appealed, having valued 
his appeal at the sum of Rs. 120. The 
defendant overlooked this over-valuation 
and accepting the plaintiff's valuation as 
correct fileda second appeal to this Court 
which, as already stated, was dismissed. 
The present appellants’ argument is this, 
The District Judge had no jurisdiction to 
hear the appeal, nor had this High Court 
any jurisdiction to hear a second appeal. 
The result is that the judgment of the 
Assistant Collector stands as the only 
final judgment in the case. That judgment 
dismissed the suit in toto and it follows 
that the plaintiffs are not entitled to any 
relief. The suit is really barred as res 
judicata. 

This argument found favour with the 
Court of first instance, The learned Dis- 
trict Judge did not discuss the question of 
jurisdiction in extenso, but was of opinion 
that the judgment of the District Judge 
and of the High Court operated es res 
judicata in favour of the plaintiffe, 

Good many cases have been cited for the 
parties. On behalf of the respondents an 
unpublished case has been cited, viz,, Second 
Appeal No. 1505 of 1922. This was decid. 
ed by Hon'ble Mr. Justice Daniels on the 
“13th of February, 1924 and his decision 
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was upheld by a short judgment by two 
other learned Judges of this Court. In 
this case it appears the plaintiff filed a 
suit for ejectment of a tenant under s. 57 
(b) of the Tenancy Act. The plaintiff 
succeeded in the Revenue Court. The real 
valuation of the suit was lesa than Rs. 100, 
being only one year's rent. The defendant 
exaggerated the valuation and filed an appeal 
-before the District Judge. No exception 
waa taken to the jurisdiction of the District 
Judge and the District Judge decreed the 
appeal. Thereupon the plaintiff filed a 
second appeal valuing it at the same amount 
at which the first appeal had been valued 
by the defendant. A plea was taken in 
the memorandum of appeal to the effect 
that no appeal lay to the District Judge. 
But apparently this plea was taken after 
the memorandum of appeal had been drawn 


up and on the date on which the appeal . 


was heard for the purposes of admission. 
Daniels. J., was of opinion that the valua- 
tion at Rs. 125 had been accepted by both 
the parties and that, therefore, it was not 
open to the plaintiff to object to the exercise 
of jurisdiction by the District Judge. A 
Letters Patent appeal failed, The judg- 
ment in the appeal was as follows:— 

“We agree with the view taken by the 
learned Judge. Dr. Agarwala is quite right, 
Jurisdiction which does not exist cannot 
be created by consent, This objection is 
taken too late. It cannot be entertained. 
Appeal dismissed.” 

Evidently the learned Judges hearing 
the appeal were of opinion that the objec- 
tion as to jurisdiction should have been 
taken in the Court of the District Judge, 

As against this decision Mr. Mukhtar 
Ahmad has cited a printedcasein17 A. L J., 
which again was decided by two learned 
Judges ofthis Court The case is Rampat 
Rai v. Harihar Rai (1). The original suit 
was of a nature cognizable by a Small 
Oause Oonrt. The valuation being less 
than Rs 500 no second appeal lay to the 
High Court. No objection having been 
taken before a learned Single Judge of this 
Court, he entertained the appeal and re- 
versed the judgement ofthe lower Court. A 
preliminary objection was taken before the 
hgaring of the Latters Patent appeal. The 
objection was to the effect that it was not 
open to the appellant toraise a plea which 
had not been raised before the Single Judge. 


jog) 95 Ind. Ons, 405; 17 A. L. J. 875; 1 U. P. L. R. (Ad 
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The objection was overruled ang the appeal 
was decreed. 

It is clear, therefore, that there is a con- 
flict of opinion on this point. 

I have been asked by Dr Agarwala that 
having regard to the importance of the 
question involved I should refer the matter 
to the Hon'ble the Chief Justice witha view 
to the constitution ofa Full Bench to hear 
the appeal. I, however, find that the atten- 
tion of the learned Judges of this Court 
who decided the Letters Patent appeal in 
Second Appeal No 1505 of 1922 was not 
drawn to the earlier cases of this Court or 
to the several Privy Council case that. bear 
on the point. I, therefore, propose to fol- 
low the earlier cases and the Privy Council 
cases in preference tothe recently decided 
ona, viz., Second Appeal No. 1505 of 1922, 

Section 99 of the O. P. O., laysdown:— 

“No decree shall be reversed or substanti- 
ally varied............ on account of......... any 
irregularity......... not affecting the merits 
of the case or the jurisdiction of the Court.” 

Tt is clear, therefore, that if a question of 
juriediction is raised in appeal, the mere 
fact that there has not been a miscarriage 
of justice will not prevent the Appellate 
Court from interfering. The Privy Council 
laid down this rule in the case of Rumlal 
flargopal v. Kisanchandra (2). [See also 
Setrucherla v. Maharaja of Jeypore (3).] It 
was held in Ramlal’s case (2) that the 
objection as to jurisdiction must be enter- 
tained though raised for the first time in the 
appeal, ifit be from the facts involved be ad- 
mitted or proved. This case is also report- 
ed iu I. L. R., 51 Oal., 361. It is clear, there- 
fore, that if the attention of the learned 
Judges of this Court who decided the 
Second Appeal No 1505 of 1922 had heen 
drawn to the Privy Council case they would 
probably have decided it in another way, 

In.the case before me, however, the ques- 
tion has been raised notin the suit itself, 
but in another litigation. Section 44 of the 
Indian Evidence Act deals with this ques- 
tion. A judgment, inter parties, previously 
obtained would ordinarily bind them as res 
judicata, provided the judgment was not 


(2) 83 Ind Cas 531; 22A L J. 386; (1924) M. W. N. 
79; (L994) A. 1. R (P.O) 95; 7 N. L. J 62, 20 N.L. 
R 33 19 L W 549: 34 M. L. T. 62:46 M, L. J. 628: 51 
O. 361; 26 Bom. L. R. 586: 28 O, W. N. 977,51 L A. 72; 
L. R 5A. (P. 0)218 (P. 0). 

(3) 51 Ind. Oas 185: 17 A. L. J. 694:37M L. J.ll; 
(1919) M. W. N. 502; 26 M. L. T. 127; 21 Bom. L. R., 
914; 30 O. L. J. 209; 23 O. W.N, 1033; 10 L. W. 362; 42 
M. 813; 46 I. A. 151 Œ. O 
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obtained by fraud or collusion and thejudg- 
ment was given bya Court competentto deliver 
it. It follows that where a judgment has been 
dslivered by a Oourt of incompetent juris- 
diction, that is to say, by a Court which had 
no jurisdiction to hear the case, the judg- 
ment cannot be pleaded as res judicata. It 
requires no authority to establish that con- 
sent does not give jurisdiction. This has 
beed said by Hon’ble Walsh and Ryves, JJ., 
in their short judgment delivered in the 
second appeal mentioned. There may, how- 
aver, be cases in which jurisdiction denends 
on certain allegations of facts. Where 
those facts have heen established and 
have been accepted by a Court and 
on foot of those facts a judgment has 
been delivered, it has been held that a 
party was not at liberty to question the 
jurisdiction of the Court. This was held 
in Annammal v. Sambasiva Aiyar (4). In 
such cases the facts which give the Oourt 
jurisdiction were facts to be established by 
evidence and it was open to a Court to 
come to a conclusion on the evidence. The 
conclusion could be in such cases contested 
only by way of appeal and not by a separate 
suit. This principle has been accepted and 
adopted in s. 21 of the O. P. O 

ln the case before me, however, the fasts 
ars all admitted. The holding had ayearly 
rental of Rs, 18. The valuation of the 
suit for the purposes of jurisdiction is fixed 
by law and itis not opento any party to 
make any other allegation as to the valua- 
tioa. Whatever might be the market value 
of the holding, the valuation for the pur- 
poses of Court-fee and jurisdiction was one 
. and the same, viz, Rs. 18. This case there- 
fore, must be differentiated from a case like 
the case of Annammal v. Sambasiva Atyrr 
(4). Inthe case of Ledgard v. Bull (5), 
their Lordships of the Privy Council de- 
livered themselves as follows:— 

“When the Judge has no inherent juris- 
diction over the subject-matter of a suit, 
the parties cannot, by their mutual consent, 
convert it into a proper judicial process, 
although they may constitute the Judge 
their arbiter, and be bound by his decision 
on the merits when these are submitted to 
him”, 

Their Lordships, however, go on to make 
further remarks and on these remarks Dr, 


(4) 53 Ind. Oas. 483, 26M L. T. 186; 10 L. W. 293; 
37 XL L. J. 319, (1919) M W. N. 636. 

(5) 9 A. 191 at p. 203, 13 L A, 184; 4 Sar. P. O. J, 741;, 
5 Ind. Dec, (N. 8.) 561 (P. O.) 
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Agarwala relies, Their Lordships say:— 
“But there are numerous authorities which 
establish that when, in a cause which the 
Judge is competent to try, the parties with- 
out objection join issue and go to trial upon 
the merits, tie defendant cannot subse- 
quently dispute his jurisdiction upon the 
gcounds that there were irregularities in the 
initial procedura which, if objected to at 
the time, would have led to the dismissal of 
the suit’. 

It will be noticed that in this dictum 

their Lordships talk ofa J ndge who is come 
petent to try. Where a Judge is not come 
petent to try a suit or hear an appeal, it is 
not open to the parties to give the Judge a 
jurisdiction by apparently submitting to it, 
In the case before me the valuation is fixed 
by law and it was not open to either party 
to say that he would value the appeal at 
something other than. what the law says, 
The Judge, therefore, (District J udge) was 
not competent to hear the appeal at all. 
No second appeal lay to this Coart. The 
result is that the judgments of this Court 
and the Court of the District J udge must be 
regarded as passed without jurisdiction. 
_ it follows that the only juigment which 
ig binding on the parties in law ts the 
judgment of the Assistant Collector given 
on the 3lst of August 1914 dismissing the 
suit of Ratan Lal against the predecersor-in- 
title of the defendants. 

In this view the respondents’ suit should 
have been dismissed by the learned District 
Judge as it was dismissed by the learned 
Munsif, 

1 allow the appeal, set aside the decree 
appealed from and restore the decree of the 
Court of first instance. The appellants will 
have their costs in this Court and in the 
Court of first appeal, 


Z, K. Appeal allowed. 


CALCUTTA HIGH COURT. 
ORIGINAL Civin Suir No. 1892 oF 1924. 
January 22, 1926. 
Present:—Mr. Justice Buckland. 
NATIONAL COAL CO., Lip.— 
PLaINTIFB 

versus a 
KSHITISH BOSE anp OO, ~ 
Civil Proced Peay ee 
iv rocedure Code (Act of 1908), 2. 145.0 
XXXVII, r, 3 —Leave to defend— unien 
decree—Surety, whether apa al a 
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A surety executed a Dond ín favour of the Regis- 
trar in pursuance of an order giving leave to the 
defandant to defend a suit under O. XXXVII of the 
O. P. O. When the surt came to trial a consent de- 
cree was made and the terms of the consent decrce 
provided for the payment of the amount decreed by 


instalments: 
Held, that the surety was discharged from his ob- 


ligation and that the decree could not be enforced 
against him. | À ; 

Mr. H. R. Panckridge (with him Mr. D. 
N. Mitter), for the Detendant. 

Mr. B. C. Ghose, for the Plaintif. 


JUDGMENT. —This is an application 
for execution against a surety who execut- 
ed a bond in favour ofthe Registrar in 
pursuance of an order giviug leave to the 
defendant to defend a suit under 0, 
XXXVI of the O. P.O. upon furnishing 
security. 

When the suit came to trial a consent 
decree was made and the terms of the 
consent decree provided for the payment 
of the amount decreed by instalments. The 
surety now claims tohave been thereby 
discharged. So far as I am aware this 
point has never so far come before this 
Oourt but in addition to earlier cases I 
have been referred to Tatum v. Evans (1). 
This case is very muchto the point and 
it seems tome that the applicant must fail 
unless he can show that the surety either 
consented to the order or that he satisfied 
it or waived any rights that he might 
have. As to this there isa statement in 
the affidavit of Satya Charan Srimani that 
the surety caused payment of two instal- 
ments to be made to the decree-holder on 
the 26th August and 2nd September last. 
That is denied, though it may be question- 
able whether the affidavit so denying it 
is one that should be admitted, but I can- 
not act on a bare statement of that nature, 
If it was desired to rely upon such pay- 
ments something more tangible, such as, 
a cheque, counterfoil, receipt or other 
similar document should have been ex- 
hibited or at least referred to. In the cir- 
cumstances I am not prepared to act upon 
this statement. As, however, it was made 
in the affidavit and as the point as far as 
I am aware is new Jenquired of learned 
Oounsel whether: his instructions would 
justify him in saying that it could be sup- 
pofted by any tangible evidence of that 
nature; but having regard to what he bas 
informed me his instructions on the sub- 
ject are, I do not think it would serve any 


(1) (1888) 54 L. T, 338, 
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useful purpose, to give the applicant an 
opportunity of amplifying the statement. 

In these circumstances the application 
must be dismissed with costs, Oecertified 
for Counsel. 


Z. K. Application dismissed. 





BOMBAY HIGH COURT. 
Orvin EXTRAORDINAkY APPLIOATION No. 104 
oF 1922, 

December 19, 1922. 

Present: —Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
GANESH MAHADEV SAHASRABUDHE 
—~PLAINTIFR—APPLICANT 
VETEUS 
YESHWANT MAHADEV PHADKE— 
DBEFENDANT——OPPONRENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 8 
—Execution of decree-~-Payment, uncerttfied—Amount 
recovered in executton—Suit by judgment-debtor to 
recover amount paid twice, whether maintainable. 

Where & payment made by a judgment-debtor to 
the decree-holder is not certified under r.2 of O XX 
of the O. P.O, and the decree-holder by taking ont 
execution recovers the amount over again, the judg- 
ment-debtor ıs entitled to maintain a suit to recover 
the amount which he had paid tothe decree-holder 
without 1ts being certified. 


Appeal against an order of the Judge 
of the Court of Small Causes at Poona 
in Civil Suit No. 3185 of 1920, 

Mr. D. C. Virkar, for the Applicant. 

Mr. P. V. Kane, for Opponent No. 1, 

JU DGMENT.—The Rule must be made 
absolute and the case sent back for trial on 
its merits. The plaintiff alleged that he had 
made a payment of Rs. 300 to his Pleader 
who had paid the smount to the judgment- 
creditor, As it was not certified under O. 
XXI, r. 2, the Oourt executing the decree 
could take no cognizance of that payment, 
but if the creditor by taking out a Darkhast 
recovered the amount over again that would 
not bar the judgment-debtor from seeking 
to recover the amount which he had paid 
td his creditor without its being certified, 
Costs will abide the result. 

Z. K. Rule made absolute, 


[95 1. Q. 1926] 
ALLAHABAD HIGH COURT. 


Letrses PATENT APPBAL No. 194 or 1924, 
March 19, 1926. 
Present:—Sur Grimwood Mears, Kr., 
Ohief Justice, and Mr. Justice Lindsay. 
Seth BANKEY LAL AND otagrs— 
PLAINTIKFS— AP: ELLANTS 
versus 
PIARE LAL AND oTHBRg— DEFENDANTS 
— RESPONDENTS, 

Jurtsdiction—Judgment not subject to appeal— 
Intentional overvuluation by appellant—Judgment 
reversed on appeal—Appellate judgment, whether bind- 
ing, l 

A suit which owing to its low valuation could not 
be the subject of an appeal was dismissed by the Trial 
Court. The plaintiff filed an appeal against the decree 
` ofthe Trial Court and intentionally stated a wrong 
N pha eae in the memo. of appeal in order to induce 
the Appéllate Cotitt to entertain ile appeal The 
appeal was entertained and decreed and a second 
appeal to the High Court by the defendant was dis- 
missed, The overvaluation was not noticed either in 
the Court of firat appeal or inthe High Oourt. Ina 
subsequent suit between the parties : 

Held, that the decree of the Oourt of first appeal 
and ofthe High Court confirming it, which were the 
result of the intentional overvaluation of the appeal 
by the plaintif, were wholly inoperative in law and 
were not binding upon the partie’. [p. 412, col. 2.] 

Letters Patent Appeal against the Judg- 
ment of Mr. Justice Mukerji, in Second Ap- 
peal No. 796 of 1923, and printed as 95 Ind. 
Cas. 406, dated the 9th of December 1924. 

Dr. M. L. Agarwala, for the Appellants, 

Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT.—This is an appeal from 
a decision of Mr, Justice Lal Gopal Mukerji, 
who has held that a judgment given on 
appeal by the District Judge of Pilibhit on 
the 3lstof August 1914, and the decree of 
this Court following on that judgment of 
the Court of the District Judge were both 
without jurisdiction, and cannot be held to 
operate adversely to the defendants in this 
particular suit. 

The claim was brought by Banke Lal and 
others against Piare Lal and others for 
possession of 10 bighas and 11 biswas of 
land, being the western portion of a grove, 
bearing number 1543, and comprising in all 
20 bighas and 10 biswas, ° 4 

The story as set out in the plaint was that 
the father of Banke Lal, Seth Ratan Lal, 
filed in the Court of the Parganah Officer, 
on the L¥th of September 1923, a suit for 
the ejectment of certain tenants from the 
plot in question, alleging a breach by them 
and invoking s. 57 of ActILof 1901. That 
suit by Ratan Lal based upon the fact that 
the tenants had used the land for a purpose 
inconsistent with the letting of it for agri- 
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cultural purposes, was heard and dismiss- 
ed. The plaintin that suit contained the 
valuation, and that valuation was Rs. 18, 
which was the proper and legal valuation 
which is statutorily prescribed. It was in 
fact the amount of the rent paid in the year 
immediately preceding the suit. When the 
Purgana Officer had given his decision ad- 
versely to Ratan Lal, that judgment by rea- 
son of the valuation being under Ra. 100 was 
afinal and unappealable judgment. Some- 
body conceived the bright idea that if a 
fictitious valuation were put upon the me- 
morandum of appeal, the District Judge 
might allow the matter to go through, and 
the Counsel appeariug for the defendants 
might likewise not notice that the District 
Judge was being asked to entertain an 
appeal as to which he had no jurisdiction 
whatever. The memorandum of appeal was 
presented to the Court, and it contained an 
assertion which was in violation of the 
Statute that the valuation of the suit and of 
the appeal was Rs 125. Counsel on behalf 
of the plaintiffs got up to argue the case. 
Counsel for the respondents were heard, and 
on the 3lst of August 1914 the District 
Judge of Pilibhit decreed the claim for eject- 
ment, and, therefore, the trick of the plaint- 
iff, by which he was enabled to get before 
the District Judge, had succeeded, and he 
got what appeard on the face of it to be a 
perfectly good decree, reversing the non- 
appealable judgment of the Pargana Officer 
in his favour. The defendant came up to the 
High Court and he adopted the valuation 
of Rs. 125 which had been improperly put 
as the valuation before the District Judge. 
Ne body in the High Oourt noticed the cir- 
cumstance of the over-valuation, and the 
decree of the District Judge was upheld by 
the High Oourt. We have not been given 
the date of that High Court’s decision, but 
presumubly it was in the first half of the 
year 1915. Subsequently on the plaintiffs, 
who are the sons of Ratan Lal, making an 
application in the Revenue Court for muta- 
tion of names in respect of a portion of the 
grove, namely, the western plot, the matter 
came up in contest, the defendants assert- 
ing.that they were eatitled to and were in 
fact in possession of the entire plot. The 
Revenue Court on the 23rd of September 
1921 found that the plaintiffs were not in 
possession ofany portion of the grove, and 
they were remitted toa Oivil Court for proof 
eof their alleged right. ih 

A point that was taken by the plaintiffs. 
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was that subsequent to the decision of the 
High Court there was a private compro- 
mise. In the original action the plaintiff 
Ratan Lal undoubtedly intended to set upa 
claim for the whole or 20 bighas 10 biswas. 
Bysome mistake the plaintiff in the Pargana 
Officer's Court asked for 10 bighas 11 biswas 
only. By virtue of the second appeal to this 
Court ejectmeut was ordered against the 
defendants and the plaintiffs appear to 
have obtained possession of the whole of 
plot. Then the defendants discovered the 
area givenin the plaint embraced only 10 
bighas11 biswas, and that may have been 
the time at which the parties came to a 
compromise. But atall events all that we 
know from the statement of the claim is the 
vaguest possible assertion that there was a 
private compromise (certainly not in writ- 
ing, nor is there any date given in the 
plaint) by whichthe plaintiffs were allowed 
to remain in possession of the western por- 
tion, and the eastern portion was occupied 
by the defendants. The defendants denied 
in this suit that there was ever any com- 
promise at all, and the learned Munsif was 
ofopinion that there was no aatisfactory 
proof that there was any settlement by 
which the western portion fell to Ratan 
Lal, and he gives reasons for his belief that 
there was no such compromise. 

On appeal the learned Judge of the lower 
Appellate Oourt thought that the evidence 
produced by the plaintiffs showed a prepon- 
derance in favour of 2acompromice having 
been effected between Ratan Lal and Sheo 
Baran Lal, and hethonght that possession 
was actually given to the plaintiffs of the 
western portion. Now that was a finding in 
favour of the defendants, and when this 
“matter came up before Mr. Justice Muker- 
ji on appeal it appears unfortunately that 
the only point that was argued was on this 
question of law as to the legal effect if 
any of the judgment obtained in the Court 
of the District Judge in 1914, and the later 
judgment of the High Court. The learned 
Judge's decision is confined entirely to that 
one point and that is the only ground of 
appeal taken before us today. We think 
thatin the circumstances we must leave 
the question of the alleged compromise in 
thé condition in which it was left by the 
Munsif who found against the plaintiffs. 

-We now cometoa consideration of the 
question of jurisdiction. We have already 
given an outline of what happened before. 
the District Judge, namely, that there 
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having bsen anuaappaalable decision in the 
Court ofthe Pergana Officer, the plaintiffs 
managed by over-valuation to obtain a 
hearing from the District. There can be no 
donbt that had the attention of the District 
Juige been called co the circumstances that 
Rs 18 was the statutory and only legal 
valuation, he would have declined to hear 
the appeal. The question is whether when 
he -heard the appeal he was not acting 
entirely without jurisdiction and his decree 
consequently a nullitv. We think that is 
the trne decision. We also think that when 
this High Court was invited to and did enter 
upon the second appeal, it was entering on 
a question as to which it was not competent 
to pronounce any binding decree, and was 
acting withont jurisdiction. Section 11 of Act 
VII of 1887, Suits Valuation Act, has been 
referred to and is asserted to be in point. 
We do not thinks, 11 has any application, 
and we areof opinion that this decision 
must go upon much broader grounds. The 
position was this. In the Court of first 
instance the valuation was correct and no 
question could have been raised at all. 
Nothing was or could have been ssid in 
the memorandum of appeal to the District 
Judge with regard to the valuation, and it 
was only when the matter was fiist pro- 
posed to be submitted to the District Judge 
that this intentional overvaluation took 
place We think there can he no doubt that 
that intentional over-valuation made the 
decree of the District Judge and of this 
Court inoperative, and that the plaintiffs ean- 
not at any moment claim any advantage 
under either the decree ofthe District Judge 
or the decree of this Court It was open, in 
our opinion, to the defendants to attack both 
those judgments and to say that they were 
wholly inoperative in law, and whatever 
decision they purported to give was a deci- 
sion which the defendants could disregard. 
That being so, the legal position as between 
the plaintiffs and defendants was that dec- 
reed by the Pergana Officer, in the suit of 
the 19thof September 1913, in which he 
dismissed the suit brought by the plaintiffs, 
We are, therefore, of opinion forthe reasons, 
which are given by Mr. Justice Lal Gopal 
Mukerji, and the reasons which we have 
given above, thatthe decision of the Single 
Judge of this Court was correct, and this 
appeal must be dismissed with costs and 
fees on the higher scale. 


Z. K, Appeal dismissed. 
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LAHORE HIGH COURT. 
First Qrvia Appga No. 2163 or 1916. 
March 17, 1921. 

Present :-—Sir Shadi Lal, Kr , Chief Justice, 

and Mr. Justice LeRossignol. 
DALIPA MINOR 1HROUGH Musammat 
PARBATI AND ascTaER—PLaInNTIFFS— 
APPRLLANTS 
versus 
DALLU ann OTHERS—DEFENDANTS— 


RESPONDENTS. . 

Hindu Law—Custom—Sister, whether heir—Widow, 
powers of alienation of—Heir, mght of, to restrict 
alienattions—Punjab Laws. Act (IV of 1872), 8. d— 
Personal law, applicability of. 

Under custom sisters scarcely ever have a right of 
succession, but sisters’ sons have succeeded in some 
cases in preference to the proprietary body or to Go- 
vernment, and it is in consonance with ordinary ideas 
of right that they should succeed in preference to mere 
strangers. [p.4J4, col 2] i 

Oustom, however, implies, not that in a given con- 
tingency a certain course would probably be valid, but 
that that contingency has arisenin the past anda 
certain course has béen followed. It is quite outside 
the province of the Courts to extend custom by the 
process of deduction from the principles which seem 
to underlie customs which have been definitely es- 
tablished. [ibid | 

It is the duty of the Courts to decide questions of 
succession on personal law unless a custom has been 
established whish modifies that law. [p. 415, col 1.] 

Under the Hindu Law a sister's son and a brother's 
daughter's son are bandhus, [ibtd] 

Under the Hindu Law a widow takes only a limited 
life-interest in the estate of her husband and the 
nature of her interest can never alter even if there 
be a complete want of heirs. The restrictions im- 
posed by the Hindu Law on a widow's power of 
alienation of her husband’s estate are inseparable 
from her estate and their existence does not depend 
on that of heirs capable of taking on her death. [2bid.] 

The life-interest in an estate which custom grants 
to a widow is in no way wider than the interest which 
she takes under the Hindu Law and the next heir 
under the Customary Law hasa right to protect his 
inheritance by challenging any unauthorised aliena- 
tion by the widow. [ibid.] 


First appeal from a decree of the Senior 
Subordinate Judge, Kangra at Dharamsala, 
dated the 13th June 1916, 


Messrs. Abdul Rashid, Muhammad Rafi 
and Lala Fakir Chand, for the Appellants. 

Mr. N. C Mehra, Bakhshi Sohan Lal, 
R.B, and Bakhshi Tek Chand, for the Re- 
spondents. 


J UDGMENT.—This case is concerned 
with the possession of 2087 kanals 12 marlas 
of land situate in Mauza Ghatota, a village 
lying on the very edge of the Kangra Dis- 
trict, 

The following pedigree-table sets forth 
the relationship of the plaintiffs in this 
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- her services. 


413 


case to the last male owners, and also that 
asserted by the defendant :— 








MUSSADDI 
Dewana Narain, widow Musamnutt 
Mausammnat Baro 
Malan. 
Hira 
Dalin, 
h defendant, 
) 
( = 
Musammat Munshi. Musammat 
Anar Devi Parbati, 
| plaintiff 
Dalipa, No. 2. 
plaintiff 
No. 1. 


Dewana died about 1893 and his land 
was mutated in favour of his son Munshi. 
Munshi in his turn died in 1898 and his 
estate was mutated in favour of bis mother 
Musammat Gangi, the widow of Dewana, 
who herself died in 1908 and was succeed- 
ed by Musammat Malan, the widow of 
Narain. In this way Musammat Malan wlio 
was already in possession of her husband's 
share came into possession of the whole 
estate. Musammat Malan then died in 
1809, but shortly before her death, by 
mutation upon an oral gift, she transferred 
1840 kanals 17 marlas to Dallu whom she 
described as her relative who had rendered 
On her death shortly after 
Dallu took possession of the whole estate. 


The suit out of which the present appeal 
arises was instituted by the plaintiffs in 
1915, and has been dismissed by the Court 
below on the finding that though the plaint- 
iffs have proved relationship set forth in 
the foregoing pedigree-table, and though 
they have established a right to succeed 
Musammat Malan in the possession of the 
property, they have nevertheless failed to 
prove that they have any locus standi to 
impugn Musammut Malan’s alienation in 
favour of defendant Dallu, for the right to 
contest alienation bythe last owner is not 
co-extensive with the right of succession. 
With regard to the defendants attempt to 
prove the validity of the gift on the ground 
of services rendered, the learned Judge®*of 
the Court below has found that the defend- 
ant has failed to show that he had rendered 
Musammat Malan any services such as would 
justify an otherwise unjustifiable alienation, 


- 
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The points argued before us on behalf of 
the appellants are :— 

1. If the plaintiffs are heirs of Musammat 
Malan, according to custom, it necessarily. 
follows, inasmuch as Musammat Malan, bad 
a limited interest ia the estate, that the 
plaintiffs are competent to impugn: aliena- 
tions effected by her without valid neces- 
pity. 

3 Even if it be held that such a right 
of contest is not proved to ba granted by 
custom, the plaintiffs according. to their 
personal law are the brothers daughter 
and the brother's daughters son res- 
pectively in so far as the case is con- 
corned with Narain’s property, and they 
are respectively sister and the sister's son 
in so far as the case is concerned with the 
estate of Munshi, and under Hindu Law they 
have right of succession a3 bandhus, and 
are consequently entitled to imougo the 
improper alienation effected by Musammat 
Malan. 

3. Itis denied that Dallu is the grand- 
son of Musammait Karso, daughter of Mus- 
saddi, and itis pointed out that the defend- 
ant relied not upon any right of succession 
but upon an alleged gift, and finally it is 
urged that even if Dallu did stand in the 
relationship asserted by him towards Husam- 
mat Malan, according to personal law, his 
: rights to succession are postponed to those 
of the plaintiffs. 

On behalf of the respondents it has been 
contended that the relationship of the 
plaintiffs to Musammat Milan has not been 
established that even if it has been es- 
tablished a sister and sister's son and a 
brother's daughter and daughter's son are 
not heirs by custom, that the plaintiffs 
should not be allowed to fall back upon 
personal law, and that even if they have 
a right of succession it does not follow that 
they have any right to challenge the aliena- 
tion by the last owner. 

With regard to the pedigree-table pro- 
pounded by the plaintiffs, we have been 
taken through the oral evidence on the 
record which we find to be sufficient. 
Though it is not very circumstantial it 
stands wholly unrebutted and the defend- 
ant has made no attempt to show that the 
plaintiffs are descended from other persons 
than those whom they claim as their pro- 

enitors. For these reasons we have no 
Penak On ia confirmig the finding of the 
Oourt below on this point. 

The next question is whether the sisters 


DALIPA V. DALLU, 


£95 L O. 1986) 


and sister's sons aud brother's daughters 
and their sons are regarded as heirs under 
custom. Now, it is quite clear that as 
the contingencies in which these remote 
heirs if they are heirs will succeed, must 
occur very rarely, it would be futile to 
expect a large number of instances of 
such successions. Under custoin, sisters, 
it may be said, scarcely ever have a 
right of succession, but their sons have 
succeeded in some cases in preference to 
thé proprietary body or to Government 
and itis in consonance with ordinary ideas ~ 
of right that they should succeed in prefer- 
ence to mere strangers. 

The parties are Lamin Rajputs and the 
landis situate inthe Nurpur Tahsil of the 
Kangra District. The oral evidence for 
the plaintiffs is to the effect that a daugh- 
ter and a sister and their issue have a 
right of succession in the absence of all 
male collaterals. The oral evidence for 
the defendants consists of bald denials of 
the proposition propounded by the plaint- 
iffs’ witnesses. The Uourt below has dealt in 
detail with concrete cases proved by the 
plaintifs and although all these cases are not 
Rajput cases still we find that in two cases 
the sister, in one cass the daughter of a 
nephew and in one the niece were allowed 
to succeed, Inthe Oollections of Custom- 
ary Law referred to in this case there is 
no provision for the succession of sisters 
and their issue and for brother's daughters 
and their issue. On the other hand, no 
concrete case is cited in which such cog- 
nates have failed to secure succession 
in the absence of collaterals of the deceased 
and it is probable that even among all 
agriculturists the ties of blood would he re- 
cognised a3 giving a preferential claim to 
succession against absolute strangers. We 
have, however, to determine whether the 
plaintiffs have established a custom which 
favours their succession, and we are bound 
to say that in our opinion there is not suffi- 
cient material available to justify us in 
the finding that such a custom has been 
established. ‘Oustom’ implies, not that in a 
given contingency a certain course would 
probably be followed, but that that contin- 
gency has arisen in the past and that a 
certain course has been followed; and we 
consider that it is quite outside the province 
of the Courts to extend custom by the pro- 
cess of deduction from the principles which 
seem to underlie customs which haye been 
definitely established, 
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If then the plaintiffs have failed to es- 
tablish a custom in their favour should the 
Courts proceed to decide the question on 
the basis of their personal law? In our 
opinion itis the plain duty of the Courta 
to decide questions of succession on per- 
sonal law unless a custom has been es- 
tablished which modified that lew. This is 
& principle laid down not merely by judicial 
decisions but by Statute, for s. 5 of Act 1V 
of 1872 commands that in questions regard- 
ing inheritance the law to be applied shall 
be in the case of Hindus the Hindu Law, 


except in sgo far as such law has been modi-` 


fied by custom. 

Asin this case it cannot be affirmatively 
found that there is a custom applicable to 
the peculiar and rare circumstances of this 
case, we must fall back upon Hindu Law 
and under that law a sisters son and 
brother's daughter's son are bandhus. 

There remains the question whether such 
remote heirs are competent to challenge 
unjustified allenations by a widow. Under 
Hindu Lawa widow takes only a limited 
life-interest in the estate and the nature of 
her interest can never alter evan though 
there can be a complete want of heira as 
is laid down in the Collector of Masulipa- 
tam v. Cavaly Vencata Narainapch (1): 
“The restrictions imposed by the Hindu 
Law on a widow's power of alienation of 
her husband’s estate are inseparable from 
her estate, and their existence does not de- 

end on that of heirs capable of takingon 

er death,” and it follows that if for want 
of heirs the right to property passes to the 
Orown, the Crown must have the power to 
. Impeach an unauthorised alienation by the 
widow. So far as we are aware it has never 
been suggested that the life-interest in an 
estate which custom grants to a widow is 
in any way wider than the interest which 
she takes under the Hindu Law. It is true 
that inthe Riwaj iam of the Kangra Dis- 
trict of 1868 in the answer to question No. 2 
it is stated that a widow can alienate without 
restraint in the absence of collaterals, but 
that enquiry into custom,.was of a very 
general nature, and we find in the volume 
of Customary Law for the Kangra District 
which was attested in 1914—18 that a widow 
is said to have only a limited life-interest 
in the estate, that she has no power to effect 
permanent alienations and that even her 
temporary alienations must be for legal 


1) 8M., I. A. 530; 2 W, R. P.O. 61; 160th. P.G, J, 
$76; 1 Sar. P. O.J. 820; 10 E, R, 631, 
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necessity. We find, therefore, no ground 
for holding that a widow, who holds a life- 
interest in an estate under custom, has any 
wider powers of alienation than a wicuw 
who holds a similar estate under Hindu 
Law. From this it necessarily follows t. at 
the next heir has a righs to protect his in- 
heritance by challenging any unauthori. ed 
alienation by the widow. 

In coming to this conclusion weare far 
from enunciating the proposition that right 
to succeed and a right to challenge alie. 
nations by the last owner are co-extensive. 
for it is obvious that if the last owner had 
absolute control over the property, his leir 
would not have any right by reason of his 
right of inheritance to challenge alienaticuns 
made in his lifetime by the late owner. 
The case, however, is very different if the 
late owner had only a limited interest in 
the property. In that case it is the right 
of the next heir to restrict the enjoyment 
of that interest withim the proper limite, 
For this view we derive confirmation fiom 
the decision reported as Maqsud-ul-nise v, 
Kaniz Zohra (2). For these reasons we are 
unable to agree with the Court helow that 
the plaintifs have no locus standi to main- 
tain the present suit. 

The finding of the Court below was that 
the gift to Dallu defendant was unautho- 
rised and shat finding has not been chal- 
lenged before this Court. Regarding the 
alleged relationship of Dallu to Musammat 
Malan. no issue was struck in the Conrt 
below and consequently there is no evidetice 
on the record to show that Dallu is the son 
of Hird who wasthe son of Musamingt 
Karso who was the danghter of Mussaqaj 
For the respondents itis urged that the 
relationship was not denied by the plaintiffs 
and for that reason the matter was not put 
in irsue; but we are unable to find on the 
record that any steps by which the defen- 
dant traced his relationship to Musammat 
Malan were ever specified, nor can we tind 
any admission of that relationship on the 
part of the plaintiffs. On the contrary there 
is every indication that the defendant relied 
for the defence of the suit solely upon the 
validity ofthe gift by Musammat Malan in 
bis favour, 


However, that may be, the matter ia, of 
no great importance, for even if Dallu were 
related to Musammat Malan in the manney 
for which he contends, he would still be a 
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more remote bandhu than the plaintiff 
Dalipa’ 

On these findings we accept the appeal 
but cannot finally decide the suit which is 
one for possession, inasmuch as the validity 
of the mortgages with which the estate was 
incumbered by Musammat Malan and which 
in part have been redeemed by Dallu, has 
not been decided. For these reasons we 
accept the appeal and decree possession of 
the estate to the plaintiffs on payment of 
guch sums as may be decreed after neces- 
sary enquiry by the Court below, The ap- 
pellant shall receive his costs in this Court 
from Dallu but the question of the allot- 
ment of costs inthe Court: below shall be 
decided by the Court below in its final 
judgment. 

Appeal accepted. 


Z. K, case remanded, 


ALLAHABAD HIGH COURT. 
Virst ApPHAL FROM OrxDER No. 64 oF 1925. 
March 2, 1426. 
Present'—Justice Sir Henry Walsh, Kr., and 
Mr. Justice Dalal. 
Musammat RAM DEVI AND oTHERS— 
DEFENDANTS—APPELLANTS 
VETEUE 
GANESHI LAL AND ornars— 
RESPONDEN18, 

Arditration~-Suite pending in Courts—Provision for 
modification of decrees by award, validity of— Award, 
enforcement of —Cwvil Procedure Code (Act V of 1908), 
0. XXI,7r. 2 

An agreament to refer to arbitraticn providing that 
the cases pending in Courts at the time between the 
parties should be deemed to be disposed of according 
to the award, and that if any decrees be passed 
during the pendency of the arbitration proceedings, 
they, too, should be subject to the award and be 
modified accordingly, is valid and binding on the 
parties. [p. 418, cols. 1 & 2.) 

Ram Prosad Suragmull v. Mohan Lal Lachmi- 
narain, 60 Ind. Cas 8¥5, 47 O. Toz; 38 U. L. J. 67, 
Doleman v. Ossett Corporation Ltd , (1812) 3 K. B. 257; 
81L J. K. B 1092; 107 L. T. 581; 76 J P. 457, 101. 
G. R. 915 and Gajendra Singh v. Durga Kumari, 58 
Ind. Cas. 768, 23 A. L. J. 661; A. 1. R. 1025 ALL. 503; 
47 A. 637, relied on. 

In such acase asthe above, in the case of decrees 

ed before the award, the award may be treated as 

anf adjustment of the decrees within O, XXI, r. 2,0. 

P. U., and in the case ofthe suits thatare still pend- 

ing, the award may be filed by way of defence and 
ecrees obtained on its basis. |p. 41d, col. 2.) 

Manilal Motilal v. Gokaldas hawi, 59 Ind Cas 58; 
45 B. 245; 22 Bom, L, R, 1048, relied on, 
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First appeal from an order of the Addi- 
tional Subordinate Judge, Aligarh, aated 
the 18th March 1925. 

Mr. M. L. Agarwala, for the Appellants. 

Mr. Surendra Nath sen, forthe Respond- 


ents, 
JUDGMENT. 

Dalal, dJ.— This is an appeal from an 
order of the Second Additional Subordinate 
Judge of Aligarh,- ordering an award by 
an arbitrator without the intervention ofa 
Court to be filed, under para. 21 ofthe Second 
Sch. of the O.P. O. Ganeshi` Lal one 
of the parties to the reference to arbitia- 
tion applied for the filing of the award 
while Musammat Ram [Devi widow of heo . 
Prasad tor berself and her minor son, a 
second Musammat Ram Devi, wife of Bhola 
Nath, Jai Deo Prasad for himself and his 
minor nephews and Ganga Prasad showed 
cause why the award should not be filed. The 
objectors other than Musammat Ram Devi, 
wile of Bhola Nath, have appealed and the 
applicant Guneshi Lal has contested the 
appeal, 

The property in dispute, which is reve- 
nue paying and ancestral property, belongs 
to Bijai Indar Singh. He was adjudged 
an insolvent and a Receiver was appointed 
of his property. The contesting parties to 
this appeal are all his secured cieditors. 
He had unsecured creditors also, who are 
represented by the Receiver in insolvency, 
The insolvent was out of possession and in 
the opinion of the Receiver some of the 
properties were fictitiously sold. | Litiga- 
tion, therefore, arose between the Receiver 
and certain persons in possession of the 
insolvent’s property. Finally the secured 
creditors, the persons in possession of the 
property and the Receiver entered into an ~ 
agreement, on 28th February 1923 to refer 
the matter relating to the payment of the 
secured and unsecured debts and to their 
amount to arbitration. The first arbitrator 
died in the following September and on 
4th November 1923 the parties with tke 
exception of two (who aie, therefore, Lot 
bound by the award) appointed B. Manni- 
Lal, Pleader, as new arbituator. ‘Theawaid 
under discussion was made by him on 4th 
June 1924. The parties had entered iuto 
certain agreements both before the first 
arbitrator and before the second arbitiator; 
they will be examined when the objections 
of the appellanta are considered. 

lhe contention of the appellants is that 
the award is illegal on the face of it or that 
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therefore, the Court should refuse to file 
it. The alleged reasons for illegality are 
three fold: 61). That it gives an illegal 
direction to the parties for the settlement 
of pending suits and existing decrees. (2). 
That the direction given to the Receiver by 
the arbitrator to bring the property to sale 
and realise the sale-proceeds through Court 
18 illegal having regard to the provisions 
ofs. 6U ofthe Provincial Insolvency Act. 
(3). That the arbitrator has disregarded the 
agreement between the parties of giving 
Soli to three claims, one under the 

ecree No. 55 of 1913 in favour of the 
widow of Sheo Prasad, another under a 
mortgage of lst March 1911 resulting in a 
decree of 24th September 1923 in ‘favour 
of the widow of Sheo Prasad and the wife 
of Bhola Nath and a third under the mort- 
gage of lst February 1912 resulting in a 
decree of 7th April 1924 in favour of Bheo 
Prasad's widow, Jai Deo Prasad and Gauga 
Prasad, 

Oourts in India have interpreted the pro- 
visions of para 21 of Sch. II of the C. 
P, O. as precluding the remission of an 
award to the arbitrator for re consideration. 
Mustafa Khan v. Phulja Bibi (1), Hari 
Kunwar v. Lakhmi Ram Jani (2) and Kunj 
Lal v. Banwari Lall (3). There may be some 
reason for a distinction between the pro- 
ceedings in arbitration with the interven- 
tion of a Court and those in arbitration 
without the intervention of a Court, but 
the distinction is difficult to understand 
between proceedings when reference to 
arbitration is filedin Court and those where 
no such reference is filed but only the 
final award is desired to be filed, In the 
present case if one of the parties had taken 
action under para. 17 and filed the refer- 
ence to arbitration of 28th February, 1923, 
the Uourt wonld have been clothed with 
the power of remitting the award under 
para. 14, Wedo not think that necessity 
will arise for the remission of the award 
to the arbitrator. We, however, desire to 
draw attention to this defect in the Legis- 
lation (if there is one) with a view to pos- 
. Bible future amendment of the law. There 
18 nO apparent reason to discourage arbi- 
tration without the intervention of a Court 
by peualising it to this extent that a clight 
mistake therein which could easily be 
rectitied by a remission to the arbitrator 

1) 27 A, 528; A. W.N. ; 2? A. L. J, 416, 

(2) 35 Ind Cas 899; 88 A 380; IF A T TOL 

(3) 48 Ind. Cas. 71]; é P. L, J, 304, | 
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would completely invalidate the award. In 
our opinion an award given without the 
intervention of the Courtshould be treated 
with greater indulgence and larger oppor- 
tunities for its rectification should be given 
as in such a case the arbitrator acts without 
any guidance from a Court of law, In 
the present case it so happens that tne ar- 
bitrator is a practising lawyer but such is 
not the usual qualification of an arbitrator 
chosen by parties. 

We shall take up the objections enumerat- 
ed above one by one. It was first urged 
that the direction in the award to the 
parties to modify the decrees duly passed 
by Oourts of law amounted to an ousting 
of the jurisdiction of the Court and was, 
therefore, illegal. Reference was made to 
a Bench judgment of the Calcutta High 
Court in Ram Prosad Surajmull v. Mohan 
Lal Lachminarain (4). Ia delivering the 
judgment of the Court the learned Judge 
Mukerjee placed reliance on the case in 
Doleman v. Ossett Corporation Ltd (5) and 
explained the views adopted by Fletcher 
Moulton, L. J, and Farwell, L J. In that 
case there is a difference in the view 
enunciated by the two learned Judges and 
the Calcutta High Court was inclined to 
adopt the view of Fletcher Moulton, L. J., 
the point, however, did not arise in that 
case of accepting one view in preference to 
the other. The English case referred to 
an action upon a contract which contained 
a provision for reference to arbitration, 
According to Fletcher Moulton, L. J., the 
law would not enforce the specifice performe 
ance ofan agreement io refer to arbitra 
tion, but if duly appealed to, it has tke 
power in its discretion to refuse toa party 
the alternative of having the dispute 
settled bya Court of law, and thus to leavu 
him in the position of having no other 
remedy than to proceed by arhitration, If 
the Oourt has refused to stay an action or 
ifthe defendant has abstained from asking 
it to do so, the Court has seisin of the dis- 
pute, andit is by its decision and by ita 
decision alone, that the rights of the parties 
are settled. It follows that in the latter 
case, the private tribunal, if it has ever 
come into existence, is functus officio. 
There cannot be two tribunals each with 
jurisdiction to insist on deciding the rights 
of the parties and to compel them to accept 

(4) CO Ind. Cas 895: 47 ©, 732: 38 C.L J. 67, 


(5) (1912) 3 K. B. 257; 8L L.J K. B.1092 1071, T° 
68): 76 J., P. 457; 10 LQ. R. 915, 
@ 
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its decision. The view adopted by Farwell, 
L. J., did not carry the right of the juris- 
diction of the Court to that length. He 
agreed that the plaintiffs cannot be de- 
prived of the right to have recourse to the 
Court when the agreement is a mere agree- 
ment to refer, but he added that they can 
deprive themselves of such righis by their 
own act after writ, as for example, by 
going on with the arbitration and obtain- 
ing an award; but when nothing has been 
done by them since writ and the only 
matter relied upon is an award madesince 
writ, without their knowledge or consent, 
under an agreement antecedent to the 
action, the plea is infact and in trutha 
plea of the agreement and is bad, because 
there isnoact of the plaintifis subsequent 
to the writ on which reliance can be placed. 
It is obvious to us that the present case 
falls within the exception formulated by 
Farwell, L.J. Inthe agreement itself to 
refer to arbitration there was a provision 
that ifa case ke pending at the time between 
the parties relating to debts due by or 
property belonging to Bijai Indar Singh 
it would be deemed to have been disposed 
of acecrding to the award, meaning that a 
decree in terms of the award would be ac- 
cepted by the parties, and thatif during 
the pendency of the arbitration proceed- 
ings a decree be passed, the decree of the 
Court would be subject to the award and 
would be modified in accordance with the 
award. There was an obvious necessity for 
this clause because otherwise certain claims 
may become time-barred during the pend- 
ency of the arbitration proceedings and 
fail on the proceedings proving abortive. 
The fear was justified. The agreement was 
entered into on the 28th February 1923; 
the award was delivered nearly sixteen 
months later on 4th June 1924 and now 
nearly 21 months after the award it has not 
been found possible to take action thereon, 
More than three years have elapsed since the 
parties entered into the argeement to refer 
to arbitration and possibly it may take as 
many years more before the objectors find 
it impossible to prevent action being taken 
under the awerd. The appellants who 
were plaintifs in two suits continued to 
take part in the arbitration proceedings 
subsequent to the suits. There was thus 
“to follow the opinion of Farwell, L.J., 
nothing illegal in the arbitrator delivering 
- his award in spite of the decrees of Court 
and directing that the decrees may Le 
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modified by the parties in terms of tke 
award. The situation apprehended by 
Fletcher Moulton, L. J., of two tribunals 
each with jurisdiction to insist on deciding 
the rights of the parties and to compel 
them to accept their decision does not arise 
here, The parties themselves had the 
decrees of Court in contemplation and in 
anticipation of those decrees had agreed 
that they would execute the decrees in a 
particular form and not in the form in 
which they would be granted by Court. 
As the plaintiff had agreed to such an 
arrangement he cannot compel the defend- 
ant and judgment-debtor of those decrees 
to accept the decision of the Court. 

In our opinion the award is an adjust- 
ment of the decrees under O. XXI, r. 2, 
C. P.C. Both the decree-holder and the 
judgment-debtor are entitled to draw the 
attention of the Executing Court to an 
adjustment after the decree. So far as we 
understand the facts of the case, decrees 
have been obtained by the appellants on 
foot of two mortgages and the third claim 
is initself a decree. The observations of 
Mr. Justice Walsh in a case where the 
matter in dispute wasreferred to arbitra- 
tion during the pendency of an appeal 
without the intervention of the Court and 
the Appellate Court was desired to pass a 
decree in terms of the award may be 
quoted, Gajendra Singh v. Durga Kumari 
(8): “Speaking for my own part, [am not 
satisfied that any question of law arises at 
all.. Theagreement before us is such that 
upon general principles of law I am not 
satisfied that it is necessary to apply any 
provision of the Code. The provisions of 
the Code only apply tosuch proceedings as 
purport tobe taken thereunder. It happens 
from time to time that things are done by 
the consent of parties without reference to 
any special provision of the Code, It also 
happens sometimes that the parties are 
governed by some general principles of 
law, analogousto a provision in the Code, 
which is not actually to be found in the 
Code, The most familiar illustration of 
that is where there is a binding decision in 
interlocutory proceedings, in the course of 
a suit, and one of the parties seeks to 
question it at a later stage. The Privy 
Council have held that the decision between 
the parties in the course of a suit is govern- 
ed by the principles of res judicata, in- 


(0) £8 Ind. Ces. 708; 23 A, L. J, 861; A, L R. 1925 
503; 47 A, B37, i i 
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dependently altogether of the special 
provisions of s, 11 of the Code, and indeed 
there is ne provision of the Code which 
applies to it.” In that case which was 
heard by a Bench of three Judges the 
majority of Judges held in favour of the 
award being binding on the parties. 

We have dealt so far with the modifica- 
tion of decrees of Oourt. If any suits are 
pending the award may be filed by way of 
defence and a decree can be obtained on 
foot thereof, Such was the opinion ofa 
Bench of the Bombay High Vourt in Mani 
Lal Motilal v, Gokal Das Rawji (7). It was 
held that the award could not be regarded 
as invalid merely because it was made in 
a reference by parties to the suit without 
the intervention of the Court, but that the 
Court should have tried the issue whether 
the award was not binding upon the parties 
under the general principles of the law of 
contract by proceeding under O. XXII, r. 3. 
The procedure laid down by the Bench 
in such a case was of an order to the 
defendants to file a written statement 
pleading the award. In his judgment 
Fawcett, J, has quoted the words of 
Farwell, L. J., in the case of Doleman 
v. Ossett Corporation Ltd, (5) already re- 
ferred to that it is always possible to 
settle the differences between the parties 
as they please. On the observations of 
Fletcher Moulton, L. J. already quoted, the 
learned Judge comments ag follows “ But 
he expressly excepts the case where ‘the 
parties agree de novo that the dispute 
shall be tried by arbitration asin the case 
where they agree that’ the action: itself 
shall be referred.’ His objection that the 
Oourt's jurisdiction cannot be ousted ap- 
plies to a case (like the one there under 
consideration), where there was a reference 
to arbitration subsequent to the commence- 
ment ofthe action, without the consent of 
one of the parties,” 

It was suggested by the appellants’ learn- 
ed Oounsel that the defendant (the appli- 
cant here) Ganeshi Lal ought to have 
applied under para. 18 of the Second 
Schedule for stay of proceedings on the 
ground that the matter was referred to 
arbitration. It is difficult to understand 
how this would have helped Ganeshi Lal 
when it is objected by the appellants’ 
learned Oounsel that a Court in not bound 
by an award given by an arbitrator upon 
& reference outside the Court. The learned 


(7) 59 Ind, Cag, 53; 45 B, 245; 22 Bom, L, R. 1048, 
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Counsel objected to pending suits being 
decided on the basis of the award. 

The contention of the learned Counsel 
practically amounts to this that there cei- 
not possibly be an arbitration in a ca'e 
like the present where the length of the 
arbitration and its failure ultimately mev 
deprive parties to the arbitration of their 
rights. The arbitrator cannot ignore tle 
agreement of the parties that the decrees 
and the claims would be modified in accord- 
ance with the award and the arbitrator 
accepting the agreement cannot pass an 
award to the effect that the decrees and 
claims may be modified in terms of the 
award. This would be putting an unjustiii- 
able restriction or agreement between 
parties otherwise than by compromise. 
The aim of a Court of law is to satisiv 
parties and not to foment litigation. 

Now we come to the second objectica. 
One of us expressed the opinion from the 
Bench that it suggested itself to the learned 
Counsel for the appellant, Mr. Peare Lal 
Banerji, during a night’s further study of 
the case. No such objection was made in 
the lower Court, in the grounds of appcal 
or when the case was opened by the learned 
Counsel on thefirst day. We do not think 
that the objection is so formidable as it 
looks at first sight. Under s. 60 the Receiver 
cannot sell ancestral and immoveable pro- 
perty paying revenueto Government but bas 
to submit a statement to the Collector wro 
may act under paras. 2to10 of the Thid 
Schedule of the U. P. O., and form or manage 
the property and pay the income to tue 
Receiver. The parties to these proceedin;::s, 
however, are all secured creditors and tne 
order of adjudication does not bind thein. 
It is enacted in s. 24 which details the effect 
of anorder of adjudication that nothing in 
that section shall affect the power of auy 
secured creditor to realise or otherwise deal 
with a security in the same manner as he 
would have been entitled to realise or deal 
with it as if this section had not heen 
passed. Section 47 deals with rights of 
secured creditors who can realise tie 
security and prove only for the balance 
due. ‘They can, of course, prove for tue 
whole debt on relinguishing the secunty 
but in the present case the secured eredi- 
tors have obtained decrees and there is no 
allegation that they have relinquished me 
security. The arbitrator who was aman į 
law has provided for the Receiver failing tr 


sell the property within a cetleln tong 
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(which has long expired by now by 
empowering the decree-holders to bring 
the property to sale in execution of the 
decrees, to realise the sale-proceeds in 
terms of the awaid and to get the decrees 
struck off as having been satisfied in 
full. The Insolvency Act has no provi- 
sion to prevent secured creditors from 
acting accordingly. We, however, -.do not 
suggest that this should be done, possibly 
the better way would be to obtain the 
insolvent’s discharge under s. 38 and deal 
with the property outside the jurisdiction 
of the Insolvency Court. The Receiver 
will then cease to be a Receiver under 
insolvency but he is a person vested. by 
the arbitrator with authority to sell the 
property under the arbitration provisions 
and would be able to sell the property 
uuder the terms of the award. 

The last objection will not hold us long. 
It was said that the parties admitted the 
priority of the three debts mentioned above 
whilethe arbitrator decided that no question 
of any claim being prior or subsequent arose, 
Theugreenent referred to is that of 18th 
February, 1923 filed with the first arbitrator 
and subsequently confirmed in the presence 
of the second arbitrator. If that agreement 
had been binding on the parties on the 
date of the delivery of the award, the award 
would certainly have been defective and 
if no remission thereof is permitted it could 
not be filed. The arbitrator, however, has 
explained in great detail how this agree- 
ment was cancelled by another agreement 
of the 16th March 1924. His observations 
under Issue No. 1 should be read to under- 
stand what happened. It appears that dur- 
ing the cuuice:ence on that date parties 
were in un accon.odatiug frame of mind and 
by reliiquishing ith part of the debts 
clai el up to dlst January 1y24 they dite 
covered that the assets of the insolvent 
would nearly equal the value of his pro- 
perties, They, therefore, came to an agree- 
ment that the amounts fixed upon at the 
time may be paid in cash to each party 
and that no party will have any right to 
object to it. The argument of the learned 
Counsel for the appellant on this subject 
may be divided into two parts (1) that the 
arbitrator did not correctly interpret this 
agreement and (2) that one of the appellants, 
the wife of Sheo Prasad, had not given 
ber consent to the agreement. To meet 
the firstobjection, itis sufficient to quote 
the observations of their Lordships of the, 


GANESBI Lal. (051. @. 1926] 
Privy Council in the case of Chanupsey Bhard 


& Co. yv. Jivraj Balloo Spinning & W eav- 
ing Co. Ltd, (8). They held that: 


“An error inlaw on the face of an award, 
such as will justify the Courtin setting it 
aside must be an errorin some legal pro- 
position to which the arbitrators have tied 
themselves, the same being found in the 
award or a document actually incorporated 
therein, and which is ‘the basis of the 
award.” 


An error of law on the face ofan award 
means, in their Lordships’ view that wecan 
find inthe award or in a document actual- 
ly incorporated thereto, as for instance, a 
note bythe arbitrators stating the reasons 
for their judgment, some legal proposition 
which is the basis of the award and which 
we can then say is erroneous. There is no 
such legal proposition here which may be 
said to be erroneous. The arbitrator has 
described in detail the agreement as, to 
allowing priority and the subsequent 
change of attitude of the parties removing 
all diepute as to priority. The existence 
of an agreement of 16th March 1924 is 
admitted and this Court cannot question 
the arbitrator's interpretation of that agree» 
ment. There is no legal flaw on, the face 
of the award in this matter. We are nota 
Court of Appeal enquiring into the correct- 
ness or otherwise of the findings of the 
arbitrator. If need were, we would hold 
that the interpretation put on the agree- 
ment of loth Mah 1924 by the arbitrator 
is correct. We are more convir.ced of 
this because it was never specitically stated 
either inthe lower Court orin the grounds 
of appeal here that the arbitrator had 
failed to include in the award an agree- 
ment between the parties granting priovity 
to the three claims of theappellants. We 
have, however, not rejected the plea merely 
on the ground of its omission in the lower 
Court andin the grounds of appeal, 


In the portion of the award already re- 
ferred to, the arbitrator has given hisreasons 
for Lolding that the widow of Sheo Prasad 
was also bound by the agreement. .One of 
the persons present was Bholanath, who 
was acting on behalf of his wife (another lady 


(8) 73 Ind Cas. 436; 47 B.578; 44M. L, J. 708; 25 
Bom, L. k. 588; A. I. R. 1923 P. O. 66, (1923) AL. W, 
N. 586; 33 M. L.T. 419; 280 W. N., 397; 50 J, A. 
824: (1923) A. O. 480; 92 L., J. P.O. 163; 129 L. T. 
166; 39 T. L. R. 203; 38 Q. L J, 100; L, R4 A. (P.O) 
00 (P.C) i 
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of the gama names Ausammat Ram Devi). 
He consulted Musammat Ram Devi widow 
of Sheo Prasad. Before recording his state- 
ment he told the arbitrator that he would 
go tothe house of Sheo Prasad and oon- 
sult herand on his return accepted the 
agreement. Bholanath was a clerk of B. 
Sheo Prasad who was a Pleader. We are, 
therefore, of opinion that the arbitrator right- 
ly held the widow of Sheo Prasad to be bound 
by the agreement of 16th March 1924. It 
is admitted that Ganga Prasad who was not 
present on 16th March 1924 accepted the 
ggreement subsequently on 7th April 1924. 

For the sake of clearness we may note 
that the first ground of appeal as it is 
worded has no force. The award first gives 
a narration of the facts and the issues 
framed. In the narration and the issues 
the question of priority is raised. , The 
narration, however, includes narration of 
events prior to 16th March 1924 and the 
issues wero also framed- prior to that date. 
The mention of the agreement as to priority 
and the framing of an issue on the subject 
do not amount to a finding by the arbitrator 
in favour of priority of the three debts due 
to the appellants. Itis, therefore, wrong to 
say asit is stated in the first ground of 
appeal that the earlier portion of the award 
gives priority to certain debts while the 
latter portion takes it away. As to ground 
No. 3the arbitrator does decide the issue 
of priority tothe effect that none will be 
recognised. The fifth ground of appeal was 
not separately argued by the appellants’ 
learned Counsel. 


No affidavit either of Sheo Prasad's widow 
or of Bholanath whose wife objected to the 
filing of the award was submitted to the 
lower Court to aver that she did not 
consent to theagreement of 16th March 1924. 
Technical objections were put forward 
through Pleadera but not one appellant 
made an affidavit to the effect that the 
relinguishment of priority for the appel- 
laats’ claims was not contemplated by them 
on that day. j 


Our attention was drawn to the low 
valuition Rs. 5,100 of the subject-matter 
in dispute made by Ganeshi Lal appli- 
gant, This point was raised in the Trial 
Qourt alsa and is obviously justified. The 
amount due to Ganeshi Lal alone is aver 
Rs. 10,000, so the subject-matter in dispute 
before the Trial Court was in any case of 4 
larger value than Rs. 10,000, 
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Ths learnel Subordinate Judga has 
written an able judgment and we are in eén- 
tireagreement with the fin lings recorded hv 
him. The appeal is dismissed with one st 
of costs to Lala Groaeshi Lal and another 
sat to ba divided among any of the respond: 
ents who may have putin an anpauran:e. 
Costs shall beon the higher scale 

Walsh, J.—I have read the judgment 
of Mr. Justice Dalal and agree with it and 
with the order proposed. 

N. N, Appeal dismissed. 
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CALCUTTA HIGH COURT. 
AppsaL FROM ORIGINAL Drorga No, 443 
oF 1913, 

: July 14, 1916. 

Present: —Justice Sir Charles Chitty, KT., 

and Mr Justice Richardson. 

DYAM KHAN AND oTHsRs—PLAINTIFES— 

APPELLANTS 
VETSUs 
SARAT CHANDRA DE AND oTHERS— 
DarunDANT8— RESPONDENTS. 

Guardians and Wards Act (VIII of 1899), 6 ol-— 
Sale of minor's property—Sanction by Court—Co sd>- 
tion subsequent, non-fulsilment of, effect of—Purchosy, 
title of. 

A District Judge sanctioned the sale of a minors 
property by his guardian on condition that the bi 14, 
which were proposad to be paid offout of the al: 
consideration should be produced before him endo wd 
as fully satisied by a certain date. The guar wun 
sold the property in respect of which sanction snd 
been granted but failed to produce the bonds beir 
the District Judge in compliance with the termsct 
the sanction. The District Judge, thereupon, ¢sn-ell- 
ed the sanction ; 

Held, that the condition imposed by the District 
Judge was not a condition precedent affecting tho 
sale but was a condition subsequent imposed in o des 
that he might satisfy himself that the guardian ‘1d 

roperly applied the money realised by the gal iu 
Seac of the minors debts and that the ien- 
fulfilment of the condition did not affect tha val ley 
of the sale or the title of the purchaser |p t2 Lew]. 

Appeal against adecree of the Suhu il- 
nite Judge, Second Court, Tippera, dated 
the 31st of July 1913. ; 

Dr. Sarat Chandra Basak and Babu Be vu 
Chandra Bose, for the Apvellants. 

Babu Jatindra Mohan Ghosh, for the ie- 


spondents. 


JUDGMENT,—This is an app3al by 
the plaintifs whose suit has been qis- 
missed hy the Subordinate Judge of Com- 
The plaintiffs are Dvam and Ab lol 


Hamid Bhunia, who are in the position 
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of champettors, and Romjan Banu, Anar- 
jan and Mahabat Ali, children of one Aman- 
ulla. Amanulla died about 1893 leaving 
by his first wife three children who had 
then attained their majority, anda widow 
Ayesha Bibi and four minor children by 
her. The majors were Syed Ali, Nayan Bibi 
and Meherjan Bibi, defendants Nos. 7, 8 
and 9. 

Ayesha Bibi is defendant No.6, Romjan 
Banu. Anarjan and Mohabat Ali are plaint- 
iffs Nos. 3, 4 and 5; Mullickjan, the 4th 
child of Amanulla by Ayesha Bibi, is de- 
fendant No. 10. Defendants Nos. 1 to 5 
represent the Firm of Khetra Mohan Dey 
and Co., who are said to have purchased 
from Ayesha Bibi towards the end of April 
1898 the shares of her four minor ehildren 
in the howla of Amanulla. This suit is 
brought to recover from defendants Nos, 1 
to 5the seven annas fifteen garndas share 
of those children. It should be stated that 

Jaintiff No. I is alleged to have purchased 
the interest of Mullickjan, and plaintiff 
No.2 that of Romjan Banu in the pro- 
perty in suit. Anarjan, though she at 
first joined in the suit asa party plaintiff, 
has now come toterms with defendants 
Nos. 1 to 5 and declines to prosecute the 
guit or appeal any further. 

It appears that in 1898 there were nego- 
tiations for the eale of the howla of Aman- 
ulla by his children to Khetra Mohan Dey 
snd Co. The reasons ascribed forthe sale 
were that the lands were low lying, they 
were being encroached upon by the town 
and jetties of Chandpur and wera increas- 
ing in value as lands suitable for jute 
godowns but losing their value as mere 
cultivable lands. In February 1898 the 
widow of Amanulla joined with his major 
children in executing a byanapatra or 
agreement to sell to Khetra Mohan Dey 
& Co. It was understood that for the 
sale of the shares of the minors leave of 
the District Judge would have to be ob- 
tained, That was no doubtin the minds 
of the parties, when they entered into that 
agreement. On the 17th of February 1898 
Ayesha Bibi put in a petition before the 
District Judge asking to be appointed 
guardian of her minor children. One 
patagraph in that petition says that it 
was necessary to sell certain properties to 
clear debts incurred by the father of the 
minors. On 16th-March 1898 Ayesha Bibi, 


as one of the heirs of her husband, joinede 


with the major children in transferring 
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their 8 annas 4 gandas odd share to Krishna 
Ohandra Dey for Rs. 2,809-11-0 (Ex E 1). 
On 30th March 1898, Ayesha Bibi was duly 
appointed guardian of the persons and pro- 
perty of her minor children, and there- 
upon on 2nd April 1898 she filed a peti- 
tion (Hx. O) for leave to sell. On the same 
day the District Judge sanctioned the sale 
of the property provided the bonds, mean- 
ing the three bonds, mentioned in the 
petition Ex. C, on which the estate of 
Amanulla was still indebted, were produced 
before him endorsed as fully ‘satisfied on 
18th day of May 1898. The sanction hav- 
ing been given in that form another kobala 
was executed by Ayesha Bibi on behalf of 
her minor children conveying their 7 annas 
15 gandas odd share to Krishna Ohandra 
Dey for a similar sum of Rs. 2,809-11-0. 
This kobala does not bear any date but we 
find that the stamp was purchased on 
23rd April and the deed was registered on 
28th April, so that it must have been exe- 
cuted within those six days. On the 18th 
May 1898 the bonds were notin fact pro- 
duced before the District Judge though 
he twice gave time for their production. On 
the 27th July the District Judge made an 
order purporting to withdraw the condi- 
tional sanction of 2nd April 1898. The 
bonds as a matter of fact were never pro- 
duced before him, but three registered re- 
ceipts were putin on 27th June 1898 which 
purported to be executed by the obligees 
of those bonds stating that their respec- 
tive bonds had been duly paid and dis- 
charged. They are Exs. F, Fl and Ex. 
(C). The sale had been carried into effect 
and possession given to defendants Nos. 1 
to 5, who have ever since been in posses- 
sion of the land. Plaintiffs Nos. 1 and 2 
profess to have purchased the interests of 
Mullickjan Bibi and Romjan Banu by two 
kobalas which the learned Subordinate 
Judge has found tobe sham transactions 
and without consideration. On the strength 
of these alleged purchases they obtained 
the concurrence of the other three plaintiffs 
and filed this suit on 21s; April 1910. The 
suit is obviously a purely speculative one 
brought by plaintiffs Nos. l and 2. Find- 
ing that the value of the property in the 
locality had materially increased since 
1898 they purchased this litigation with a 
view of making some profit out of it. 

The only question with which we need 
deal is that of the sale in 1893. The 
learned Subordinate Judge has found thatit 
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was a perfestly good sale, that the interests 
of the minors passed and that the sale can- 
not now be rescinded. Ifthe point be de- 
cided against the plaintiffs itis obviously 
unnecessary to go into the further ques- 
tion, which the learned Subordinate Judge 
has also decided against them, namely, as to 
the validity of their own purchase from 
Mullickjan and Romjan Banu. 

It has been argued that thesale in 1898 
by Ayesha was in some way or other a fraud 
upon the minors. We had some difficulty 
in ascertaining from the learned Vakil for 
the appellants what was the precise fraud 
which he now alleged. There is no doubt 
what was the fraud alleged in the plaint. 
But he stated here that the fraud of which 
he complained was that Syed Ali, the elder 
brother of the minors, misappropriated the 
money for which their shares in the pro- 
perty had been sold. ‘Of thatthere is no 
evidence at all upon the record, and it need 
hardly be stated that if that were the 
fraud alleged the cause of action would be 
totally different. The suit would not be 
against defendants Nos. 1 to 5 but against 
Syed Ali as having misappropriated the 
minor’s property. 

It has been suggestedthat the sale by 
Ayesha Bibi was defective because it was 
made under a conditional order of the Dis- 
trict Judge and that the condition was 
not fulfilled. We agree with the learned 
Subordinate Judge in saying that the 
condition which the District Judge im- 
posed was not acondition precedent affect- 
ing the sale but a condition subsequent, 
imposed in order that he might satisfy 
himself that Ayesha Bibi had properly ap- 
plied the money realised by the sale in 
the discharge of the minor's debts. Had 
the learned District Judge imposed 8 con- 
dition such as that found in s. 31 (3) (a) of 
the Guardians and Wards Act (VIII of 
1890) the sale could not have been com- 
pleted without the sanction of the Court. 
He, however, did not doso, and we pre- 
sume that he didnot intend.todoso. The 
condition which he imposed that the bonds 
should beshown to him fully discharged 
would not and-could not affect the sale. 
It is obvious that the bonds could not be 
so produced before him until the sale had 
been completed, the money had been paid, 
and the sale-proceeds had been applied in 
the discharge of the bonds. 

Then it has beensaid the debts alleged 
“did not in fact exist and that there was 
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no bond outstanding against the estate o! 
Amanulla for which the minors would 
have been liable. As to this we have no 
evidence onthe record, The evidence that 
we have points to the bonds having been 
in existence and ‘we have the registered 
receipts of the holders of these bonds that 
their debts had been discharged. The 
District Judge must have satisfied himself 
before granting the leave to sell that there 
ware debts outstanding which had to be 
cleared off. 

Then it is urged that the minors’ estate 
would not have been liableforthe whole 
sum of Rs, 921 said to be due upon those 
bonds, that they would be liable only in 
proportion to their share, in Amanulla's pro- 
perty. This is perfectly true and must 
have been apparent to the District Judge 
when he granted the sanction. There 1s 
no reason to suppose that the number of 
heirs of Amanulla was concealed from him 
or that he was givento understand that 
the four minors were the only surviving 
children. 

Then it has been suggested that the 
gale was for an inadequate price and in 
support of this reference has been made 
to the present prices said to be ruling for 
this and neighbouring property. There 
appears to be no force in this argument. 
We think it isa very strong circumstance 
in favour of the sale by the minors that 
the widow and major children of Aman- 
ulla were selling their shares at the very 
same time to the same people for a price 
much the same as was obtained for the 
minors’ shares. The price paid for the 
minors’ shares was indeed a little higher. 
This seams to put beyond all doubt the 
question of the bona fides of the sale in 

38. 
ac was alleged in the plaint that defend- 

ts Nos, 1 to5 were acting in some way 
in eollusion with Syed Aliand his brothers- 
in-law Karimand Dengu Patari. Of this 
there is no evidence atall on the record, 
that can be believed, It is suggested that 
these persons were scheming in some way to 
defraud the minors. But this sale was duly 
carried out. The money was undoubtedly 
received and it is in evidence that Ayesha 
Bibiapplied some of the money 1n building 
another bari to which she removed with her 

inor children. | l 
“ There igone other fact urged with re- 
gard to the sale that it has notbeen shown 
as alleged in Ayesha's petition that th, 
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land was‘in fact, being washed away. -The 
pldintif No. 1, Dyam Khan, admits that: 
thére was some washing away by the khal. 
That, however, though given asa reason 
for the-sale, could not be an essential con- 
dition for the sale, 

The last point is whether the sale in 
1898 which was carried through with the 
leave ofthe Court was a proper sale at a 
fair price, There is no doubt upon the evi- 
dence cn the record that it was. 

We accordingly agree with the Subordi- 
nate Judge in holding that the transfer 
to: the principal defendants in 18:8 was 
valid and binding on the minors whose 
shares were thus transferred. Itis unneces- 
sary to investigate the title of the plaintiffs 
Nog, 1 and 2, 

The result is that this appeal must be dis- 
missed with costs, Hearing fee Rs, 25. 

Z. K, Appeal dismissed. 
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MADRAS HIGH COURT. 
Civit Revision Peritos No. 522 or 1924, 
January 18, 1926. 
Present:—Justice Sir William Phillips, Kr. 
AOHA— PLAINTIFF — PETITIONER 
VETEUS 
BANKARAN AND oTHERS—DaFEsDaNnTs— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 9 115, O. 
VII,” 10—Plaint insufficiently stam ped-—Order direct- 
ing making up of deficiency—Remmon—Interference. 

An order of Court directing the plaintiff to pay 
Additional Court-fee on his plaint and granting time 
for the payment of itis an interlocutory one with 
which the High Court will not interfere in revision. 

Lachmibatti Kumar v Nandkumar Singh, 56 Ind 
Cas 619; 5 P. L J.400;1 P L T 268; (1921) Pat. 166; 
3U. P. L R. (Pat) 138 and Gobindu Das Nath v. 
Nitya Kalı Dasi, 51 Ind. Cas 581, followed. 

Sudalt Muthu Pillar v. Sudalı Muthu Pillai, 71 Ind. 
Cas 173; 17 L. W. 623, (1922) M. W. N. £31; A. I. R. 
1923 Mad. 270, distinguished, 

Petition, nnder s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, 
South Malabar at Calicut, dated the 8th 
April 1924 in O. 8. No 2 of 1924. 

Messrs K. Kutti Krishna Menon, for the 
Petitioner. . 

e Messia. B. Sitarama Rao and Govinden, 
for the Respondent, 

. JUDGMENT. —Tbhbis is an applicaticn 
to revise the order of the Subordinate Judge 
of South Malabar directing the plaintiff to 
pay additional Court-fee, 
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The first question for determination is 
whether this Court will interfere with such 
an order under s. 115of the C. P.O. No doubt 
in Sudali Muthu Pillai v. Sudali Muthu 
Pillai (1) Oldfield, J., held that such a care 
did come within s. 115 and he accordingly 
passed an order under that section, It may 
be observed, however, that in that particu- 
Jar case the order demanding additicnal 
Oourt-fea was coupled with an order dis- 
missing the appeal in case of default. In 
the present instance, we have no such con- 
ditional dismissal but time was granted 
for the payment of the fee, In the Patna 
High Court it hae consistently been held 
that the Court would not interfere in such 
a case [vide Lachmibati Kumari v. Nand» 
kumar Singh (2)] and the same view was 
taken by a Bench of the Calcutta High 
Court in Gobindu Das Nath v. Nitya- 
kali Dasi (3). Withall respect it appears 
to me that this is the right course to follow. 
Even if the plaint is rejected on the 
ground that the Court-fee has not been 
paid, the plaintiff will have a right of 
appeal end if he pays the extra fee and has 
a trial of the suit and the suit is dismissed 
the question can again be raised by him 
in appeal. This being so, it seems useless 
to interfere in revision with what is in 
effect an interlocutory order which can be 
questioned hereafter. The mereadmirsion 
of this petition has led to nearly 18 
months’ delay in the trial of the suit, Tak- 
ing this view, I must dismiss this petition 
with costs. Plaintiff will have another 
month within which to pay the extra Court- 
fee. 

V. N. V. Petition dismissed. 


z 71 Ind. Cas. 173; 17 L. W. 623; (1922) M. W. N. 
831; A. I. R 1923 Mad. 270. 

(2) 56 Ind. Cas, 649, 5 P. L, J. 400; 1P. L. T. £68; 
(1921) Pat 166; 3 U. P. L. R, (Pat,) 138, 

(3) 51 Ind. Cag 581, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SECOND Civic Appa No. 470 oF 1924. 
March 25, 1926. 
Present:—Myr. Findlay, Officiating J. C. 
MANGLIA—Dxrenpan r—APPELLANT 
versus 
JAGANNATH AND ANOTAER— PLAINTIFFS 
—- RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. NNII1J, 
r. 1—Permisgion te withdraw guit—Appellate Court, 
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peeh of—Gondition precendent for granting permis 


ton, < 

An Appsllate Court is entitled to cxercise under 
proper circumstances the powera conferred by r 1, 
O. XXLEL of ths O P. O., and to allow ths withdrawal 
of asait. Thiscan only ba done after the decree of 
tha lower Court is set aside, and a psrmiasion to file 
a fresh auit given without setting aside the decree is 
ultra vires and illegal. [p 425, col 2 


| 
Eknath v. Ranoji, 10 Ind. Cas. 813; 35 B. 261; 13 
Bom, L R 237, not followed 


Balide Kamayya v. Pragala Papayya. 37 Ind Oas. 
414; 40 M 259, 2LM L T, 82: (1917) M. W.N, 217 
& 216; 5 L. W. 558, 32 M. L. J. 477, followed. 

Fateh Singh v Jagannath Baksh Singh, 91 Ind. Cas. 
239; 47 A. 158; A. I R. 1925 P. 0.55; 48M L.J. 6k 
20 W. N.25; 120,L.J 117; L. BR. 6 A. (P. O) 50; 27 
O 0.334, 27 Bom. L R 725; 29 C. W.N. 749: 23 A. 
ne a 739; 22 L. W. 58; 521. A. 100 (P. O), distingu- 

Appeal against a decree of the District 
Judge, Nagpur, dated the 22nd September 
1y2t,in Civil Appeal No. 63 of 1924. 

Mr. N.G. Bose, R. B , for the Appellant. 

Messrs, S. T'. Bhave and V. Bosz, for the 
Respondents. 

JUDGMENT.—The facts of the case, 
which has led to this second appeal, have 
been clearly stated in the judgments of the 
two lower Oourts, and it is unnecessary to 
repeat them here. I proceed at once to 
dispose of the contentions which have been 
urged on behalf of ths appellant Manglia. 

Ths second ground of appeal in terms 
merely raised the contention that as the 
questioa of the tenancy of the present ap- 
pellant’s father had been raised and decid- 
ed in his favour in the jndgment in Civil 
Suit No. 232 of 1921, vide Ex. D. 2, the 
lower Appellate Oourt should not have 
come to an opposite conclusion on what 
was alleged to he practically the same evi- 
dence. This contention however, was deve- 
loped in the course of argument into a plea 
of res gudicata as against the present plaint- 
iffa-respondents, I am wholly at a loss 
to understand how any question of res 
judicata could arise under s. LL of the C. P. 
O. [n Suit No. 232 of 1921 only the Ist 
and 4th plaintiffs, viz., the Shri Radha- 
krishna Deosthan and Musammat Obandan- 
bai, the Wahiwatdar, were» parties. Clearly, 
there could not have been any question of 
ret judicata as against the present respond- 
ents Apart from this, Iam wholly unable 
to see how it could possibly he held that 
there has haen any final decision on the 
quastioa of tenancy ia the previous suit 

atasi exhibit P-L, a copy of the order- 
Anget of the Court of the Additional District 
Julga, Nagpur, shows that 
Radhakrishna Daosthan had filed an appeal 
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against the decision of the first Court in 
Snit No, 232 of 1921, the plaintiff was allow- 
edto withdraw the suit with liberty to bring 
a fresh suit in respect of the same cause af 
action. 

It has been contended before meon the 
strength of the decision in Eknath v. Ranoj? 
(1), that the Appellate Court had no power 
to allow the withdrawal of the suif in the 
circumstances stated in its order of J3th 
March 1923. Ihave been asked to follow 
what is little more than an obiter in the 
penultimate paragraph of the judgment of 
Scott, C. J., in the case quoted. With all 
respect I have not the slightest hesitation in 
following in this connection the Full Bench 
case reported as Balide Kamayya v. Pragada 
Papayya (2). It has also been consistentlr 
the practice of the Allahabad High Court, 
to hold that in proper circumstances an Ap- 
pellate Court can exercise the powers con- 
ferred by r. 1 of O. XXII, O. P. C. If 
we come down to first principles, it secms 
to me perfectly clear from the language of 
s. 107, sub-s. (2), O. P. O., that an Appellate 
Court necessarily must have the powers in 
question. The original Court can clearly 
act under O. XXIII, r. 1, when there is no 
subsisting decree, and that the Appellate 
Court can pass a similar order, clearly flows 
from the said sub-section, provided it sets 
aside the decree of the first Court, as it un- 
doubtedly has power todo. The decision 
of their Lordships of the Privy Council in 
Fateh Singh v. Jagannath Baksh Singh (3), 
gives the present appellant no help in this 
connection. In that case the Subordinate 
Judge dismissed the plaintiffs’ suit but st 
the same time gave them liberty to hiing 
a fresh suit for decision. In other words, 
there was already asubsisting decree in ex- 
istence at the time the Subordinate Judge 
gave the permission in question and this 
was obviously ultra vires and illegal. 

I have also been asked to hold that in 
any event the Additional Distrtct Judge's 
order of 18th March 1923 (Ex. P 1) was a 
wrong and illegal one and that the mera 
fact that the plaintiffs had offered defective 
pleadings was no ground for granting the 
permission in question. Even if we assunie 
that this was so, it is impossible for me 
now to go behind the orderof 13th March 
1923 referred to. if the defendant was dis- 


(1) 10 Ind Cas 813; 35 B. 261; 13 Bom L R. 237, 

(2) 37 Ind Oas 414; 40 M. 259: 21 Af L.T ep, 
(1917) M. WON. BI? & 216; 5L, W, $58; 32 M. LI 
477, 
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sabified with that order, it was open to him 
to have come up to this Court on second 
appeal or revision, as the case might have 
been, but nothing of the sort was done. It 
is impossible, therefore, in these circum- 
‘stances, to postulate that there was any 
final or binding decision on the question of 
tenancy involved. 

1 have also been invited by the Pleader 
for the appellant to enter into. the question 
of the corréctness of the finding of fact 
arrived at by the lower Appellate Court as 
to Bhikarilal and the present appellant hav- 
ing been in possession of the disputed 
tasma as mere tenants. Reference has been 
made to the fact that in documents like the 
Municipal Register (Ex. P-2) and in 
various other documents the names of 
Kamptaprasad and Mundaprasad appear in 
respect of dates when they are said to have 
been no longer alive. Even if we assume 
that these Municipal registers and the like 
have not been brought upto date in this 
respect, it is difficult to see what benefit 
could accrue to the present appellant there- 
from. There is an overwhelming mass of 
evidence to support the conclusion of the 
learned Additional District Judge that the 
appellant and his father were merely in 
possession of the tasma as tenants and it is 
impossible for this Court on second appeal 
to disturb such a finding of fact which the 
learned Additional District Judge came to 
after a full and careful consideration of the 
evidence. 

I see not the slightest ground for differ- 
ing from the decision arrived at by the 
lower Appellate Court and dismiss the pre- 
sent second appeal. The appellant must 
bear the respondents’ costs. Costs in the 
lower Courts as already ordered. 

G. R. D. Appeal dismissed. 


(3) 91 Ind. Cas. 280; 47 A. 158; A.L R.1925 P. 0, 
55; 48 M. L. J. 64; 2 O. W. N. 25; 12 0. L. J. 117: L. R. 
BA. (P. C.) 50; 
O. W. N 749; 
100 (P. O.). 


27 O. O. 334; 27 Bom. L. R. 725; 29 
23 A. L, J. 730; 22L., W, 58: 59 L A, 
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CALOUTTA HIGH COURT. 
APPAAL FROM APPELLATE Dgores No, 2209 
oF 1923. 

January 22, 1926. 

Present: —Mr. Justice Suhrawardy and 
Mr. Justice Graham. 
TRAILAKYANATH CHAR—P.LaIntTIrr— 
APPBLLANT 
versus 
OCHINTAMONEY DUTT AND ANOTHER— 
DEF&NDANTS—-RESPONDENTS. 
got Law—Joint family—Separate property 

Nus. 

There is no presumption that because a Hindu 
family is joint, it possesses joint property or any 
property. [p. 427, col 2] 

It is necessary to establish the existence of a 
nucleus of joint family property before the property 
in the possession ofany one member can be presumed 
to be joint family property Jibid | = 

The onus of proof ina case where the property 18 
ssid to be the jomt property of a joint y must 
depend upon the circumstances of each particular 
case. Where the family was joint in mess and estate 
at the time of the acquisition and there was a nucleus 
of joint fund, however small it may be, the onus is 
undoubtedly upon a member of the family to prove 
that the property, though purchased in his name, was 
not a joint property. [p 428, col. 2.] : 

But where the only fact found is that two Hindu 
brothers lived together at the time of the acquisition 
ofa property standing in the name of one of them, 
there is no onus on the latter to prove that it was not 
joint property. [bid.] 

Appeal against a decree of the Addi- 
tional District Judge, Midnapore, dated the 
16th May 1923, reversing that of the Bub- 
ordinate Judge, Second Court, dated the 
13th of December 1922. 

Mr. S. C. Maity (with him Babu Apurba 
Charan Mukherjee), for the Appellant, 

Mr. Sarat Chandra Bose (with him Babu 
Pramatha Nath Bandopadhya), for the 
Respondents. 

JUDGMENT. 

Suhrawaredy, J.—The plaintiff's case 
is that his father purchased the property in 
suit out of his own funds and was in pos- 
session thereof since the date of purchase in 
Sraban 1297 and re-purchase in F'algoon 
1309. The suit is for recovery of posses- 
sion of the lands in suit on the strength of 
plaintiff's title as purchaser and also on his 
title by adverse possession for more than 
12 years. The principal defendant (defend- 
ant No, 1) contended in his defence that 
the properties were the joint properties of 
the plaintiff's father Uday Char and his 
brother Dina Bandhu Char, that the two 
brothers were joint in mess and property 
and that the disputed properties were ac- 


* quired with their joint fund in the plaint- 


iff's father’s name, The contesting defend- 
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ant has now purchased the property under a 
mortgage-decree against Dina Bandhu Char 
and he contends that the plaintiff is not 
entitled to the entire 16-annas of the pro- 
perty of the suit. There is no dispute with 
regards to the 8-annas share of the plaintiff 
in the property. 

The learned Subordinate Judge in the 
Trial Court found for the plaintiff and 
decreed the suit. On appeal the learned 
Additional District Judge of Midnapore 
by his judgment dated the 16th May 1923, 
reversed the decree of the first Court and 
dismissed the plaintiff's suit. 

The plaintiff has appealed and on his 
behalf various objections have been taken 
to the decision of the lower Appellate Court 
which will be noticed in the course of the 
judgment. The plaintiff's case was that 

is father Uday Char and his brother Dina 
Bandhu Char had separated sometime in 
1290 before the acquisition of the present 
property. The Subordinate Judge accept- 
ed this version; but the learned Additional 
District Judge has not been able to believe 
it and has found, as stated by the defendant, 
that the separation took place sometime in 
1310. The first point which the learned 
Judge placed before himself for decision is 
whether the plaintiff has got his exclusive 
Tight to the 16 annas of the plaint lands? 
In considering this point he observed thus: 
“As regards the first point the question of 
separation of the brothers Dina Bandhu and 
Uday Char is the most important point”, 
And on his finding that the plaintiff failed 
to prove that the separation took place in 
1290 as alleged by him he dismissed the 
suit. In my opinion the determination of 
the question when the separation took 

lace is not decisive of the point in issue. 

t has to be found that atthe time of the 
acquisition the brothers were not only 
joint in mess but joint in estate and also 
that there were some joint funds out of 
which the acquisition might have been 
made. It is admitted that the property was 
purchased in the name of* the plaintiff's 
father Uday Char. It has been proved by 
means of documentary evidence that Uday 
Ohar.sold a portion of this property sub- 
sequent to his purchase, that thereafter he 
-took mortgage of it from the person to whom 
he had sold it and subsequently re-purchas- 
ed this property inexecution of his mort- 
gage-decree. He took settlement from the 
Burdwan Raj of two Dags of plot No. 2 of 
schedule ka-in respect of which he in his 
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own name had to fight a suit with some 
persons. These dealings of the property 
raise a presumption that it was Uday‘s 
self-acquired property unless it is displaced 
by proof that it was acquired under such 
circumstances as to raise the counter pre- 
sumption thatit was joint family property, 
Now it has not been found that it was puar- 
chased with joint funds or that there was 
any joint fund. 

There are numerous cases bearing on this 
question to which it is not necessary to 
refer as the result of the case-law on ihe 
subject has been stated in the standerd 
work on Hindu Law by Mayne in these 
words: “It may now be considered as settled 
law that it is necessary to establish the 
existence of a nucleus of joint family pro- 
perty before the property in the possession 
of any one member can be presumed to be 
joint family property. This is really o 
logical corollary to the rule that there is no 
presumption that a family, because it is 
Joint, possesses joint property or any pro- 
perty". Mayne’s Hindu Law, s. 290. It has, 
therefore, to be found that there was g 
nucleus out of which the properties in suit 
could have been acquired. The Trial Court 
made the following observation on this 
point: “It is not shown that the two brothers 
had any nucleus of joint property to admit 
of further acquisition. The share of exch 
brother in the paternal land was 3 or 4 
bighas, surely the income from 6 or 8 bighas 
of land could not be sufficient to enable 
them to acquire landed property after meet- 
ing the expenses of food and clothes of 
their family members. Besides, it appears 
from documentary evidence that Dine 
Bandhu Char had a separate money-lending 
transaction and that he made separate pur- 
chases of some land. The evidence on the 
record further discloses that Uday Char had 
a business in betel leaves and Dina Bandhu 
Char had a business in iron works. The 
defendant No. 1 failed to prove that the 
purchase-money for the jotes of Nidhiram 
Jana and Nobin Mannah came from the 
joint fund of both the brothers.” 

The learned Judge in appeal has not con- 
sidered this question at all. He has not 
found that there was any nucleus or joint 
fund or any such estate out of the income of 
which it might be said that the property was 
acquired. In Hindu Law there is, no doubt, 
@ presumption in favour of jointness of sub- 
gequently acquired properties where the 
family is a joint one. But according to the 
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clreumstances of each particular case the 
strength of the presumption varies a great 
deal. In Bodh Singh Doodhooria v. Gunesh- 
chunder Sen (1) their Lordships of the 
Julicial Committea have expressed their 
view on this point that even where it 
appears that the family hava some ancestral 
property in joint possession bat that some of 
the members of the family acquired separate 
property from their own funds and dealt 
with itas their own without reference to 
other members of the family, such a state of 
things may be fairly held to weaken, if not 
altogether rebut, the ordinary presump- 
tion of Hindu Law as to property in the 
name of one member of a joint family; 
and to throw upon those whoclaim as 
joint property that of which they have 
allowed their Go-parcener, trading and 
incurring liabilities on his separate account 
and to appear to be sole owner, the obliga- 
tion of establishing their title by clear and 
cogent evidence. The jointness of property 
may arise either from the fact thatin its pre- 
gent condition it was ancestral property 
or thatit was acquired by means or with 
the assistance of ancestral property or 
by means of joint labour or jotot funds or 
oth or that it was acquired by a single 
member without aid from other funds or 
from other members and then thrown into 
the common stock. (Mayne’s Hindu Law 
B. 291.) The defendants’ case is that at the 
time when the property was purchased the 
brothera were joint and that it was purchas- 
ed out of the joint funds.- The learned 
Judge has not found that there was any 
joiat fund at the time of the purchase of 
the property. His decision is based only 
on the finding that the brothers were living 
together atthe time of the purchase, It 
is not enough to find that the brothers 
were living together at the time of the 
purchase; but it has to be found that 
they were joint in mess and estate and that 
there was sufficient estate out of which it 
may be presumed that the property was 
acquired. 

Ono the question of onns also I ‘do not 
thiok that the learned Judge has taken a 
correct view in the circumstances of this 
case. He observes, after referring to the de- 
feadants' evidence, “whatever that may be, 
the defendant is not required to prove his 
title. The plaintiff must stand or fail on 
his own case.’ On the facts as disclosed in 

(1) 12 B. L, R. 317; 19 W. R. 358; 3 Sar. P, O. Jo 
253 (P, O.) 
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the present case, this statement pf the law 
can hardly be supported. The property 
was purchased so long ago as 1297 in the 
nams of the plaintiff's father. The subse- 
quent dealings with the property showed 
that he was the sole owner, Itis, therefore, 
necessary for the defendant to establish that 
the property which appears to be self- 
acquired was, asa matter of fact, acquired 
out of the joiat fund of the family. Thea 
onus of proof in a case where the pro- 
perty is said to be the joint property of a 
joint family must depend upon the circum- 
stances of each particular case. Where the 
family was joint in mess and estate at the 
time of the acquisition and there was a 
nucleus of joint fund, however small it may 
be, the onus is undoubtedly upon a member 
of the family to prove that the property, 
though purchased in his name, was not 4 
joint property. But where the only fact 
found is that the two brothers lived to- 
gether, this circumstance alone does not 
throw any burden of proof on the plaintiff 
more than is to be borne by him as the 
plaintiff in the case to prove that the pra- 
perty was purchased by his father. 

The learned Judge in appeal has examin- 
ed the evidence adduced on behalf of the 
plaintiff and though it appeara that he was 
not satisfied with the evidence on the side 
of the defendant heis of opinion that the 
plaintiff having failed to establish his 
case, his suit must fail. The evidence to 
which he directed his attention was mostly 
documentary evidence; and it has been 
divided by him into three groups. The 
first group consists of documents executed 
in favour of Dina Bandhu in respect of Janda, 
one of the boundaries of which has been 
stated in all the documents as Uday Char's 
land. These documents, the learned Judge 
says, do not help the plaintiff's case of 
separation. But there is no doubt that they 
aré evidence against the defendant; and, if 
good evidence, they certainly help the 
plaintiff's case. There are mortgage bonds 
executed in fayour of the defendantin res- 
pect of some lands, one of the boundaries 
of which is said to be Uday Char's land. Ex- 
hibit 27 is the plaint of a suit on that bond 
by Dina Bindhu Char in which the land is 
described asin the bond bounded on one 
side by Uday Char’s land. Then there 
are kobalas in which the same statement 
appears. The learned Judge has attempted 
to get rid of these documents by observing 
that they do not gontain Dina Bandhu's 
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Statements and the plaint must be taken 
to have eau the mortgage-bond. He 
is certainly entitled to attach whatever 
value he thinks proper to these documents. 
But it cannot be said that they are of no 
use to the plaintiff. The same remark will 
apply to some of the documents contained 
in the second group also, which show some 
admission by conduct of defendant No. L 
and his father, The appellant's contention 
is that if the property was joint property 
, Dina Bandhu would not have allowed the 
name ‘of Uday Char alone to appear as 
the holder of the property. The third 
group of documents consists of the various 
deeds by which the plaintiff's father dealt 
with this property. He has produced all 
the kobalas, chalans showing payment of 
money by his father, rent-receipts, plaints 
in respect of the land in suit, mortgages 
made by the plaintiff's father, khatians, 
maps, ete., etc. The effect of all these docu- 
ments has been minimised by the obser- 
vation that the property was purchased in 
the name of the plaintiffs father. It 
appears on a perusal of the learned Judge's 
judgment that he has been toa very great 
extent influenced by the fact that the 
plaintiff's father though the younger bro- 
ther was literate whereas Dina Bandhu was 
illiterate and, therefore, it may be presumed 
that the plaintiff's father was the karta of 
the family. Butit appears that Dina Bandhu 
though illiterate was aman of business as 
he had a sepaiate business of his own in 
iron works out of the income of which he 
purchased separate properties. If all the 
properties purchased by the brotbers were 
purchased out of the joint family properties 
it is curious that some of the properties 
were purchased in the name of one brother 
and some others in the name of the other: 
My view of the jearned Judge's judgment 
is that the learned Judge has taken one- 
sided view of the case and has not consider- 
ed all the material points which should be 
determined before the property in suit can 
be declared to be joint. 

There has been one otber omission in the 
judgment of the learned Judge which must 
necessitate a remand, His judgment began 
with the words “this appeal arises out ofa 
suit for recovery of possession of the plaint 
lands upon establishment of plaintiff's auc- 
tion-purchase right and right by adverse 
possession for more than 12 years.” The 
learned Judge after disposing of the ques- 
tion of title against the plaintiff dismissed 
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the plaintiff's suit by observing that the 
properties being joint plaintiff has only 
8 annas share in them. He did not refer to 
the issue with regard to adverse po-sisrion 
on which the finding of the Trial Court is 
definite. ` The Subordiuate Judge has thus 
observed in bis judgment: “I can sately 
holdon the evidence ou therecord that pli: ıt- 
iff's title by adverse possession was cuir- 
plate hefore his dispossessiou in 1916." As 
the learned Judge's judgment was-one of 
reverral it was incumbent on him to coy- 
sider all the grounds on which the judag- 
ment of the first Court was based. 


The result of the view that I have ex- 
pressed is that this appeal has to be1e-heard 
in the light of the observation I have maue 
above and the points that have been Jeft 
undetermined must be determined by thie 
lower Appellate Court. I may recapitulate 
them. Ifthe Court finds that the bsothers 
Uday and Dina Bandhu were joint in mess 
and estate at the time of the purchase of 
the propeity and that there was a nuc eug 
of fund out of which it may be prcsunvd 
that the property was purchased, the deci- 
sion will be against the plaintiff, if the Court 
finds that the plaintiff has failed to prove 
that it waspurchased by his father from his 
own fund. As the defendant's case is con- 
fined tothe one of the various modes hv 
which joint property can be acquired, 
namely, that the property was purchased 
with the joint funds of the brothers in the 
plaintiff's father’s name he must prove that 
it was so or that there was a sufficient 
nucleus. The lower Court has also to fing 
whether the plaintiff has succeeded in piov- 
ing his title by adverse possession, 


The result is that this appeal is allowed, 
the decree of the lower Appellate Court sct 
aside and the case remanded to that Court 
for a re-hearing of the appeal. Costs will 
abide the re: ult. 

Affidavits have been filed before us Tp 
the Vakils who represented the plaintiff in 
the lower Appellate Court and it is statcd 
therein that they did not get full opportun- 
ity of placing all the materials beiore ihat 
Court. A counter affidavit has been filed cy 
behalf of the defendant.. We regret very 
much that there was an occasion for makin: 
such allegation and swearing of affidavfas 
with reference to the conduct of the case in 
the Court below. But as we are sendin 
the case back to the lower Appellate Cou t 
or a re-hearing of the appeal, wa do not 
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think it necessary to make any further 
observation in this matter. 

` Graham, J.—I agree. 
N. H. Appeal allowed. 
Case remanded. 


a sakane an EEE 


LAHORE HIGH COURT. 
Misogsuuangoes FIRST Civin APPEAL No. 3163 
oF 1925. 

April 16, 1926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Fforde. 

CHAMAN RAM AND ANOTAER—DEORBE- 
HoLDERS—-APPRLLANTS 
VETEUS 
Musammat SABAL AND ANOTHRR—- 

J CDGMBENT-DEBTORS—RESPONDENTS. 

Custom—Ancestral property—Liability of such pro- 
perty in hands of daughter for unsecured debts of 


ther. 
“Where a male propriar governed by Oustomary 
Law has contracted a debt and dies leaving ancestral 
property, such property 18 hable in the hands of his 
daughter in respect of such debt even if the debt 
has not been charged on the property. 

Jagdip Singh v. Bawa Narain Singh, 15 Ind. Oas. 
866; 4 P. R. 1913, 160 P. W. R. 1912; 173 P. L. R 1919 
and Mikor v. Chhaju Ram, 49 Ind. Cas, 281; 17 P.R. 
1919; 6 P. W. R. 1919, distinguished. 

Bhambul Den v. Narain Singh, 29 Ind. Oas. 572; 39 
P. R. 1915; 103 P. W. R.1915; 8 P. L. R 1916 and 
Kishen Singh v. Rahmat Bibi, 44 Ind. Oas. 561, 12 P, 
R. 1918, followed 

‘ Miscellaneous first appeal from an order 
of thé District Judge, Dera Ghazi Khan, 
dated'the 13th August 1925, 

Tala Fakir Chand, for the Appellants, 

JUDGMENT. 

Broadway, d.—One Fazal died leaving 
him surviving his mother Musammat Hajani, 
a widow Musammat Sabal and a daughter 
Musammat Gullan, but no male collaterals, 
After his death on the 2lst August 1923 
Obaman Lal and Lala Ram, ete., obtained 
a simple money-decree for Rs. 2,800 and 
Rs. 334 costs against the said mother, widow 
and Musammat Gullan, the money being 

ayable out of Hazal’s estate in their hands, 
On the 20th May 1924 the decree-holders 
asked in execution of their decree for the 
attachmentand sale of certain ancestral land 
which had belonged to Fazal. The matter 
wąs referred to the Collector and 11/18ths 
of the land sought to be attached was 
leased for a term of eight years for the 
satisfaction of 11/18ths of the debt. It 
pppesars that some time before the property 
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was attached a dispute had arisen between 
Musammat Hajani, Musammat Babal and 
Musammat Guilan which had* ended in 
compromise on the 7th December, 1923 
according to which Musammat Hajani took 
11/18ths of Fazal’s estate and Musammat 
Gullan, the daughter, the remaining 7/18ths, 
Musammat Babal getting nothing. The 
lands referred to above as having been 
leased by order of the Collector were those 
which had fallen to Musammat Hajani and 
represented her 11/18ths share in Fazal’s 
estate, When it was sought to attach the 
remaining 7/l8ths which had fallen to 
Musammat Gulilan’s share objection was 
taken, on the 13th May 1925, to the attach- 
ment of this land on the ground that it 
was ancestral and was not liable for the 
debt having regard to the decision in 
Bawa Jagdip Singh v. Bawa Narain Singh 
(1). The objection was given effect to by 
an order, dated 13th August 1925 and the 
property was released. Against this order 
the decree-holders have preferred this appeal 
through Mr. Fakir Uhand. The respondents, 
although served, are neither present nor 
represented. 


The question for decision is whether the 
present case falls within the principles laid 
down in Jagdip Singh v. Bawa Narain 
Singh (1), which were accepted as correct 
in Mikor vy. Chhaju Ram (2). The principles 
enunciated in these two rulings were that 
where a male proprietor governed by 
customary rules has contracted a just debt 
and dies leaving ancestral property such 
property is not liable in the hands of the 
next holder in respect of such debt unless 
the debt has been expressly charged’ on 
the property. The question, therefore, is 
whether a daughter can be regarded .as a 
‘next holder’ within the meaning of 
these two cases. In Bhambul Devi v. 
Narain Singh (3) it was held by a Division 
Benchof this Court that a widow's estate 
was the continuation of her deceased hus- 
band’s and that, therefore, his property, 80 
long as it remains in her hands, is liable to 
satisfy his debjs. In the same way it. was 
held by LeRossignol, J., in Kishen Singh 
v. Rahmat Bibi (4), that the daughter was 


(1) 15 Ind. Cas. 866; 4 P. R. 1913; 160 P. W. R. 1012; 
173 P. L. R. 1912. 
of 49 Ind. Cas. 281; 17 P. R. 1919; 6 P W, R 


(3) 29 Ind. Cas. 572; 39 P.R. 1915; 103 P, W. R, 
1915; 8 P. L, R. 1916, 
(4) 44 Ind, Cas, 561; 12 P, R, 1918, 
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not anagnate and derived her title from 
her father and not from the common 
ancestor, “and, therefore, represented him 
(her father) and his estate in her hands 
was liable for his debts. This case is 
practically on all fours with the one now 
before us. Fazal has died and the property 
ought to be brought to sale in execution of 
a decree for a debt incurred by him as in 
the hands of his daughter. In my judg- 
ment the view taken by the Oourt below is 
wrong and Kishen Singh v. Rahamat Bibi 
(4) is applicable. A daughter is not an 
agnate and does not derive her title from 
a common ancestor. She, therefore, re- 
resents her father and his estate in her 
ands is liable for debts. I would, there- 
fore, accept this appeal with costs and 
remand the case to the Court below for such 
further action as may be necessary. 
Fforde, J.—l agree, 


B, L, Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND OivIL APPRAL No, 253-B oF 1925. 
March 19, 1926. 
Present:—Mr, Findlay, Ofig. J. O. 
DINA AND ANOTHER— PLAINTIFFS —- 
ÅPPRLLANTS 
VETSUS 
BHASOD—Dzrsnpant—R&sPONDENT. 
Custom—Village public way—-Absence of entry in 
Wajib-ul-arg, effect of. 
. In the absence of any mention of a village public 
right of way in the waj1b-ul-arz, a very heavy onus lies 
on the sons alleging the existenco of such right, 
to establish it. 


Laxman v. Tukia, 44 Ind. Cas. 868,14 N. L. R. 78, 
referred to. 


Appeal against a decree of the Addi- 
tional District Judge, Balaghat, dated the 
‘12th March 1925, in Oivil Appeal No. 30 of 
1924, 

Mr, J.C. Ghose, for the Appellants. 

Mr. W.B. Pendharkar, for the Respond- 
ent, 


JUDGMENT.— On this appeal coming 
on for hearing, Counsel for the plaintifis- 
appellants, Dina and Gana, only pressed 
the first four grounds of appeal and gave up 
the last two grounds relating to the claim 
for damages. Both the Courts below have 
held that the defendants have failed to make 


put their case of a right of way on the , 
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ground of prescription. That conclusion 
was indeed inevitable on the evidence on 
record. The Judge of the first Ccurt, 
although there was no clear pleading ci a 
public right of way took the defendants’ 
plea of custom as amounting to this and 
pointed out that there was no menticn 
of such public right of way in the Weib- 
ul-arz or in the village map (P-5), end, 
after considering the oral evidence, he keld 
the connected Issue No. 3 (b) against the de- 
fendants. 

The learned Additional District Judga 
has taken a contrary point of view but [ 
am wholly unable to agree that the evidence 
of the defendants’ six witnesses is sufticient 
to establish the factum of a publio right of 
way. A very heavy onus rests on the 
defendants in this connection in view of 
the omission ofany such reference to such 
public right of way in the wayib-ul-are, 
With reference to the remarks of Batten, 
A.J. O., in Lawman v. Tukia (1) 1 may 
point out that long before the instructions 
referred to by him as issued by the Chief 
Commissioner under s. 2 of the Land 
Revenue Act of 1917, there existed instruc- 
tions in the Central Provinces Settlement 
Code of 1895, vide page 119 thereof, that 
village roads, paths and rights of way were 
to be shown in the wajib-ul-are, 


Then, again, the evidence of the witnerses 
examined for the defendants cannot, for the 
most part, be regarded as disinterested, 
Several of them are highly interested for 
the simple reason that it was convenient 
for them to be able to pass through the 
fields in question. I may point out, how- 
ever, thatsome confusion seems to have 
arisen in the mind of the Additional 
District Judge in this connection. For a 
public right of way to be established much 
more would have to be shown than that 
the tenants of certain fields were in the 
habit of passing through the fields in ques- 
tion, the said passage being a convenient cno 
for them. Icanfindno sufficient evidence 
that the public at large have been using 
the right of way for such atime and in 
such amanner thatthe present appellants 
must have been aware that the way had 
been dedicated tothe public andthere is 
indeed no such evidence on the subject. 

It has been mentioned by the Pleader*for 
the respondent thata bridge exists over 
the canal, which the persons using the enix} 


(1) 44 Ind,-Cas, 668; 1 N, L. B 78, 
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right of way would taturally cross over. 
This overlooks the obvious possibility that 
there are other paths or rights of way 
which also connect with the said bridge, 
and Tam not prepared to accept the mere 
affirmation of the witnesses for the defend- 
ants that this was the only possible avail- 
able route. Were the defendants’ ca3e a 
correct one, it is inexplicable that the 
Settlement Authorities would not have 
enquired into and allowed for the public 
right of way now alleged, and the omission 
of any reference thereto in the wajib ul- 
arz or the village map seems to me to be 
a circumstance which must be conclusive 
as against theslight and interestedevidence 
produced by the defendants on which the 
Judge of the lower Appellate Oourt has 
relied. I donot think, therefore, that there 
was any sufficient legal material on the 
record to justify the finding of the Addi- 
tional District Judge that a public right 
of way has been established. 

The judgment and deoree of the lower 
Appellate Court, in so far as it disallowed 
the injunction granted by the Judge of 
the first Court, are, therefore, reversed 
and the decree of the Subordinate Judge, 
Second Class, granting the required injunc- 
tion to the plaintifis is restored. The 
defendant-respondent will bear the plaintiffs’ 
costs ‘in all three Courts only to the extent 
of the injunction which has been granted 
that injunction having been valued at Rs, 10. 
All other.costs in all three Oourts will 
be borne by the parties as incurred. 

G. R: D. Appeal accepted. 


OUDH CHIEF COURT. 
Sroonp Civit AppzaL No, 371 or 19285. 
April 6, 1926. 

Present :—Sir Louis Stuart, KT, Chief 
Judge, and Mr. Justice Misra, 

- Musammat RAM RAJI—DEFENDANT 
~ Å PPRBLLANT 
VETSUS 
BALBHADDAR-—-PLAINTIPH-—- 
REBPONDENT, 

Adverse possession—Hindu widow entitled by custom 
onlf to maintenance—Possession by widow of her 
husband's property as his heir— Absolute title, whether 
miy be acquired. | ; 

here a Hindu widow who aocording to the custom 
of the family is entitled to maintenance only, obtains 
possession of Bor husband's property on his death, 
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claiming as his heir and without any open assertion 
of full title, har possession must be considered to be 
that of a life-estate and will not ripen inte ownership 
after the expiry of 12 years [p. 434, cul. 2.) 

Satgur Prasad v. Ru) Kisnore Lal, »o Ind. Oas. 436; 
42 A. 152: Il L W. 304; 11920) A W.N. 3, 240. W. 
N. 394; 83M L.J 259, 18 å, L J 335, 2 U. P. L.R, 
(P. O) 5; 22 Bom L. R 451; 461. A. 197; 27 M, L. T. 
200 (P. O.), distinguished. 

Secoud sppzal against tha judgment and 
decree ofthe Additional Subordinate Judge, 
Gonda, dated the 27th Apiil 1925, setting 
aside that of the Munsif, Tarabganj, Gonda, 
dated the 3lst October 1934. 

Mr. Ram Charan, for the Appellant. 

Mr. R. D. Sinha, for the Respondent. 

J UDGMENT,—This is a defendant's 
appeal in a suit for possession. The plaint- 
iff-respondent claims possession of a 
certain shara in two patizs situate in village 
Puraini, District Gonda. The property 
originally belonged to one Rim Lal and 
the plaintiff claims to be his reversiouer, 
being a great-grandson ofone Bhagan the 
common ancestorof himself and Rain Lal. 
He alleged that Musammat Malr ji, the 
widow of Ram Lual, came into possession 
of the property as a Hindu widow, that 
she died in the year 1923 and that he is 
now entitled to possession of the property. 
The defendant, Musammat Ram Raji, is the 
daughter of Ram Lal, and ib is alleged by 
the plaintiff that she is not entitled to the 
possession of the property inasmuch as 
there is a custom of exclusion of the daugh- 
ters in the family of Ram Lal. 

The main defence put forward by the 
defendant was to the effect that the plaint- 
iff was not antitled to succeed because 
the defendant was rightfully in possession 
of the property as the daughter of Ram 
Lal, there being no custom in his family 
as to the exclusion of daughters. She also 
alleged thatin case the custom of exclusion 
of daughters were found to be established 
her mother Musammat Mahraji was also, 
under the family custom, not entitled to 
possession of the property left by her 
father Ram Lal, she being entitled merely 
to. maintenance. The contention was to 
the effect that Musammat Mahraji, baving 
remained in possession of the property for 
over 12 years, had become absolute owner 
of the same and that the defendant was 
rightfully entitled to it, she being her 
daughter and as such the next heir to 
her atridhan property. i 

Both the Courts below have found that 
the custom of exclusion of daughters in 
the family of Ram Lal is established, 
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They have also found that widows do not 
succeed to the property left by their hus- 
bands in the family of Ram Lal beyond 
getting a maintenance and that Musammat 
Mahraji would have been deemed to be 
in adverse possession of the property, but 
at the time when mutation was claimed 
by her in her own favour she only claimed 
it “wirasatan” that is, as heir to her hus- 
band. It was, therefore, held that Musam- 
mat Mabraji had been in possession of 
the property only asa Hindu widow and 
not in adverse possession of the property 
as an absolute owner. The Courts below, 
therefore, decreed the plaintift’s claim. 


The defendant hes now come up to this 
Court in second appeal and the only point 
argued by the learned Pleader on her be- 
half was that the Courts below had wrongly 
decided that Musammat Mahraji, the widow 
of Ram Lal, had taken possession of the 
property merely in the capacity of a Hindu 
widow. He contended that the possession 
of Musammat Mahraji was adverse and that 
she had become an absolute owner of the 
property and consequently the defendant, 
being her daughter and as such the next 
heir to her stridhan, was rightfully entitled 
to the said property and that the plaintiff 
could not, therefore, claim it. 


In our opinion this contention cannot 
be accepted. Ram Lal died in the year 
1912 and soon after his death an appli- 
cation for mutation of names was presented 
by his widow Musammat Mahraji for muta- 
tion of names in her favour (vide Ex. 4). 
Her statement (Ex. 5) was recorded on the 
date that she presented the application and 
she clearly stated therein that her husband 
had died amonth ago without leaving any 
male issue, that "her possession over the 
property left by him was ‘wirasatan" and 
that there was no other heir of her husband 
and consequently the mutation should be 
allowed in her favour. The Revenue Courts 
allowed the mutation in favour of the widow. 
It appears to be clear upon the statement 
of the widow Musammat Mahraji that she 
claimed only as heir to her husband and 
the only thing which she could claim in 
that capacity was a widow's estate. There 
can, therefore, be no doubt that Musam- 
mat Mahraji claimed merely a widow's 
estate and not an absolute estate. The 
learned Pleader for the appellant relied 
upon the ruling of their Lordships of the 
Privy Council reported as Satgur Prasad y, 
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Raj Kishore Lal (1). On the evidence prc- 
duced in that case their Lordships held 
that the widow had openly asserted full 
title to the property and they also held 
that, in view of such open assertions of full 
title, the mere fact that the widow had, 
after the death of her husband, claimed 
only as heir to him would not be enough 
to curtail the absolute title in which the 
widow intended to take possession of the 
property. In such circumstances their 
Lordships were perfectly justified in com- 
ing to the conclusion to which they arrived 
in that case. In the case before us, how- 
ever, there is not the least evidence of any 
open assertion of full title made by Musam- 
mat Mahraji. The only evidence showing 
in what capacity she took possession is to 
be found in the statement to which we 
have referred above. Weare, therefore, of 
opinion that Afusammat Mahraji's posses- 
sion was merely that of a life-estate and not 
ofan absolute estate and after her death 
the plaintiff is entitled to the property, the 
defendant being excluded by the custom 
prevailing in thefamily of Ram Lal. The 
appeal, therefore, fails and is dismissed with 
costs, 

R. L, Appeal dismissed. 

(1) 55 Ind. Cas. 486, 42 A. 152, 11 L. W. 384; (1920 
AL W N.3,24 0. W.N 394; 38 L J. 259,18 A. L 


J,235,2U.P. L.R (P.O) 55; 22 Bom. L. R.451, 46 
I, A. 197; 27M. L. T. 200 (P. 0). 





LAHORE HIGH COURT. 
Suconp O:vin APPEAL No. 2570 or 1925, 
April 29, 1926. 

Present:—Mr. Justice Campbell. 

TAJ DIN—PuaInTirF—AvPSLLANT 
versus 
DULA—VEnNpoR—RAHIM BAKHSH AND 
ANOTHER— V ENDEBS—DEFENDANTS— 
RESPONDENTS. 

Custom—Alienation—Necessity—Money borrowed faor 
trading in cattle. : 

Money borrowed by a Jat agriculturist for trading 
in cattle 18 for valid necessity. 

Den Ditta v Saudagar Singh, 65 P.R. 1900: P. L, 
It. 1900 p 322 and AR Hassan-ud-din v, Saif 
Ali Shah, 74 Ind. Cas. 451, 4 L. 122; 5 L. L. J. 246; A. 
L R 1924 Lah. 41, referred to. 

Santa Singh v. Waryam Singh, 24 Ind. Cas. 361; 19 
P. R 1915, 207 P. L. R. 1814, 147 P W.R. 1934, 
distinguished. o 

Second appeal from a decree of the Dis- 
trict Judge, Gurdaspur, dated the 8th June 
1925, affirming thatofthe Subordinated udge, 
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Second Olass, Gurdaspur, dated the 18th 
July 1924. 

Chaudhuri Zafarullah Khan, for the Ap- 
pellant. 

Mr. Niaz Muhammad, for the Respond- 
ents. 

J UDGMENT.—This was a suit by a 
minor son to contest a sale of land by his 
father on the ground of lack of considera- 
tion and necessity. The sale was dated the 
2\ist of September 1914 and was for Rs. 1,380. 
Both Courts have concurred in holding con- 
sideration to have been paid and the sale 
to have been for necessity and the 
plaintiff has come to this Court on second 
appeal. 

One item of the consideration was a bond 
for Rs, 800, dated the 8th October 1913, in 
favour ofthe vendee himself and out of the 
consideration for this bond Rs. 550 were 
debts raised by the alienor from the alienee 
for the purpose of trading in cattle. The 
only point im contention both here and in 
the lower Appellate Court was whether or 
not this item of Rs. 550, which amounts to 
more than one-third of the total sale price 
should or should not be passed for neces- 
sity. 

It was laid down bythe Full Bench in 
T Ditta v. Saudagar Singh (1) as fol- 

ows .— 

“It is not necessary for the alience, who is 
also the antecedent creditor, to prove that 
all the previous debts were ineurred for 
necessity. But he is, by his position, prima 
facie fixed with knowledge of the nature 
of the debts and of the purposes on which 
the money borrowed has been spent, and if, 
not being for actual necessity, they singly, 
or collectively, as shown in para. 3, are un- 
reasonable or prove reckless extravagance or 
waste, ora design to injure the reversioner's 
interesta on the part of the debtor, the 
alienation in lieu of such debts cannot be 
held valid.” Later on the judgment pro- 
ceeds to say that the main difference be- 
tween the two classes of alienees in such 
cases lies inthe greater strictness of proof 
required from the alienee, who is also the 
antecedent creditor, that the debts were 
actually incurred and that they were not of 
the character mentioned above, 

In the case reported as Santa Singh v. 
Waryam Singh (2) there was a sale for 
Rs. 2,000 and it was held out of this amount 


(1) 65 P. R. 1900; P. L. R. 1900 p, 322. 


2) 24 Ind. Cas. 361; 19 P R 1915; 207 P. L. R. 1914: 
144 b. W.R 194 : 4 
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the learned District Judge was correct in 
refusing to say that in the circumstances 
the debt of Rs. 550 previously incurred 
for trading in cattle was not a just antece- 
dent debt. 

I dismiss the appeal with costs. 

R L. Appeal dismissed. 


OUDH CHIEF COURT. 
Seconp Civit ArPEAL No. 259 or 1925. 
March 31, 1926. 

Present :—Mr. Justice Hasan. 

LALTA SINGH AND OTHERB—-)JEFBE NDANTS 

| APPELLANTS 
VErsus 
Sheikh ALI ABBAS-—PLAINTIFF— 
RESPONDENT, 

Jurisdiction—Crml or revenue—Suit for possession 
—Defendant’s ession partly as tenant and partly 
as trespasser—Crvu Court, jurisdiction of. 

Whore in a suit for possession of land it is found 
that the possession of the defendant in respect of 
part of it isas a tenant and with regard to other as a 
trespasser, a Civil Court can take cognizance of the 
case so far as it relates to the latter part only 

Abdul Aziz v, Nawab Malika Alukhadra Uzma 
Badshah Mahal Sahiba, 1 O O Sup. 1, distin- 


guished. 

Algoo Pathak v. Shami Narain Pathak, 89 Ind. Cas, 
465, 2 O. W. N. 435; L. R.60 A. (O) 87; A. I R.1925 
Oudh 439, referred to. 

Second appeal against a decree and judg- 
ment of the Second Additional Subordi- 
nate Judge, Lucknow, dated the 10th Feb- 
ruary 1925, setting aside that of the Munsif, 
North Lucknow, dated the 30th September 
1924. 

Mr. Radha Krishna for Mr. -H. D. 
Chandra, for the Appellants. 

Mr. Hyder Husein, for the Respondent. 

JIUDGMENT.—This is the defendants’ 
appeal. The plaintiff-respondent is ad- 
mittedly the proprietor of plots Nos. 114, 
115, 120 and 121 situate in Mouza Jauria, 
Paragana Malihabad, in the District of 
Lucknow. The defendants have built a 
wall round these plots and thus enclosed 
them within the wall. Thee suit, out of 
which this appeal arises, was for the re- 
covery of possession of the four plots with 
the ancillary relief of the demolition of the 
wall. There were several defences to the 
suit but they have all dropped out as would 
appear from the discussion of the point 
which was pressed at the hearing of this 
appeal in this judgment. The Trial Court 
dismissed the suit altogether. On appeal 
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by the plaintiff-respondent the Jlearne: 
Second Additional Subordinate Judge o 
Lucknow reversed the decree of the Court o: 
first instance and decreed the suit. 

In the memorandum of appeal to thi. 
Court several grounds are taken against the 
decision of the Court below but at the 
hearing of the appeal only one point was 
pressed and I now proceed to decideit. The 
appellants’ learned Pleader accepted the 
decree of the Court below as regards the 
demolition of the wall altogether and 
also as to the possession of plots Nos. ll 
and 120. The matter in controversy now 
relates to the decree for possession of plote 
Nos. 115 and 121. 

Iam of opinion that no decree for posses- 
sion of those plots can be granted and the 
appeal must succeed to that extent. The 
lower Appellate Court has found that plots 
Nos. 115 and 121 are shown as cultivated 
plots in the khasras for the years 1319 and 
1320 Faslis notonly that the plaintiff-respond- 
ent has obtained a decree for arrears of rent 
in respect of those plots against the defend- 
anis from the Rent Court. On those facts, 
therefore, it must beheld that plots Nos. 115 
and 121 are the tenancy holding of the de- 
fendants of which the plaintiff is the land- 
lord. Such being the case the cognizance of 
the suit by the Civil Court, in respect of 
those two plots is clearly barred by cl. (4) of 
s. 108 of the Oudh Rent Act. This was the 
view which was taken by the Trial Court. 
The learned Additional Subordinate Judge 
has disagreed with that view onthe ground 
that as the suit embraced other lands in 
respect of which relief as to possession 
could be granted by the Civil Court, there- 
fore, the whole suit was cognizable by that 
Court. Insupport of that opinion he cites 
a large number of cases. 

In my judgment the learned Subordinate 
Judge has entirely missed the ratio deci- 
dendi of those cases. The principle enunci- 
ated in those decisions is only applicable 
to cases where the entire subject-matter of 
the suitis held under one title by the de- 
fendant but in respect of a part of which 
he- has committed an act of trespass or other 
unlawful act the cognizance of which could 
only be taken by the Civil Court. Out of 
the cases mentioned by the Court below | 
would mention only Abdul Aziz v. Nawab 
Malika Mukhadra Uzma Badshah Mahal 
Sahiba (t). The view which I have just 
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now expressed was expressed by me in an 
earlier case of Algoo Pathak v. Shami 
Narain Pathak (2). In the present case the 
defendant isa rank traspasser as regards 
plots Nos. 114 and 120 and a tenant as 
regards plots Nos. 115 and 121. The 
principle of those cases is, therefore, in- 
applicable to the present case. 

_I, therefore, allow this appeal in so far 
that I modify the decree of the lower 
Appellate Court by striking out the relief 
of possession granted by it in respect of 
plots Nos. 115 and 121 and maintain the 
rest of the decree as regards the possession 
of plots Nos. 114 and 120 and demolition of 
the entire wall. I make no order as tocosts 
in this Court. 

Appeal allowed. 


R, L. 
(2) 89 Ind. Oas. 485; 20. W. N. 435, L. R. 6 A. (O.) 
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MADRAS HIGH COURT. 
ORIGINAL Sipp Appgat No. 80 or 1923. 
February 8, 1926. 

Present: —Mr. Justice Krishnan and , 
Mr. Justice Venkatasubba Rao. 
C. KANNI CHETTY—P.uatntire 
—APPELLANT 
| VETSUS 
KOTAH RAJU CHETTY AND ANOTHER— 
DEFENDANTS—~RESPONDENTS. 

Oficial (|Referee—Surt for accounts -Reference, 
validity of. 

In a suit for accounts, by a principal agamst his 
commission agent onthe Original Side (High Court) 
questions arose whether the goods sent by the plaintiff 
to the defendant were accoiding to the contract 
quality, whether the defendant failed in his duty as 
commission agent in not settling certan contracts and 
whether certain goods and title-deeds entiusted with 
the defendant were so entrusted for safe custody or 
for re-payment of the amount due to him The whole 
matter was referred to the Official Receiver who took 
evidence and submitted a 1cpoit to the Court On 
objection being raised to the legality of the 1eference 
of the whole suit to the Otficial Referee: 

Held, that the matters referred to the Official Re- 
feree were not distinct from but were connected with 
the general accounts ordered and it could not be 
said that the Court had no jurisdiction to send them 
on tothe Referee to be reported upon [p 437, col 1.] 

Appeal from a judgment of Mr. Justice 
Kumaraswami Sastri, dated the 10th July 
4923, and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Oourt, in O. 8. No. 805 of 1920. 

Mr, N, Swaminatha Iyer, for the Appel- 
lant, é 


KANNI OBETrY v. 


KOTAH RJU COETTY. [95 I. O. 1926] 


Messrs. Short Bewes & Co , for the Respon 

ents. . 
JUDGMENT. 

Krishnan, J.—This is an appeal fror 
a decree on the Original Side whereby tt 
plaintifs suit was dismissed and a decré 
was given against him in favour of tl 
defendant for a certain sum of money. TI 
plaintif has brought this appeal. 1 
understand the plaintiff's complaint, it 
necessary to mention the facts. He broug. 
the suit as asuit for accounts against tl 
defendant who was hiscommission ager 
That suit was referred by the learn: 
Judge before whom it came on for hearir 
to the Official Referee to take accoun 
without deciding any question raised in 
The case was heard at considerable leng 
before the Official Referee; when it w 
pending before the Official Referee, t 
plaintiff made an attempt to have certs 
questions raised for determination by t 
Official Referee brought into Court a 
decided by Oourt but his application C 
not succeed. The Official Referee ma 
his report in due course after taking . 
the evidence available and tendered. T 
plaintiff filed no objections to the report 
time. He asked the learned Judge sitti 
on the Original Side to grant further tn 
to file his objections. But the learn 
Judge in his discretion refused that apg 
cation. The result of it was that the rep 
of the Official Referee was unchalleng 
by the plaintiff and the learned Jud 
passed a decree which is now under app 
before us. 

The point taken by the appellent (plai 
if} is that the Court had no jurisdict: 
to refer the whole of his suit to | 
Official Referee but should have decid 
certain questions arising in the case its 
The Official Referee has set out the pot 
for determination in his report. ‘They : 
fivein number and marked as A to E in 
report. It is conceded that D relating 
taking accounts was properly before 
Official Referee, but it is argued that poi 
A,B and O ghould not have been refer: 
to the Official Referee, Points A and B 
as follows:— 

“(a) an enquiry as to whether 250 ca 
of cutch consigned by the plaintiff to 
lst defendant contain cutch of the qua. 
mentioned in the plaint viz., Mimbu qu 
ty;” 
(b) an enquiry as to whether the s 
ca3e3 delivered to ths Ist defendant c 
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tained or bore the marks referred to in the 
plaint”. ° 

The dispute wasas regards 250 cases of 
cutch which the plaintiff had sent to the 
defendant. Tae defendant did not dispute 
his having received the cutch nor his liabil- 
ity to account forthecutch. His case was 
that he could not sell them and that the 
goods were still available to bereturned to 
the plaintiff subject to the lien which he 
had for monies advanced on such cutch 
to the plaintiff. The plaintiff then tried to 
make out that thecutech which the lst de- 
fendant was willing to return was not the 
same cutch that he had sent but some sub- 
stitute of a lower quality. This matter was 
enquired into by the Official Referee and 
found against the plaintiff. It is contended 
that this is not a question which could have 
properly been referred to the Official Re- 
feree. I am inclined to think that this 
argument is not valid, for after all the suit 
in itself is one for accounts and this is one 
of the points for determination in the suit. 
Just as, when a point arises ina pure case 
of accounts whether a particular entry in 
an account-book is a false entry or not, the 
Official Referee has to decide the question 
and to frame his report afterwards on the 
finding he comes to on such an issue; 
similarly in the present case he had to find 
if the 25:) cases of cutch which the defend- 
ant was willing to return was the same 
cutch that he had received from the plaint- 
iff and also whether the defendant failed 
in his duty as commission agent in not 
settling them for the plaintiff. | think that 
these are matters which are connected with 
the taking of accounts and it cannot be 
said that the Oourt had no jurisdiction to 
send these questions to be reported upon 
by the Official Referee. 

The other point raised by the appellant 
has reference to the enquiry whether cer- 
tain goods and title-deedgs which he had 
entrusted with the defendant were so entrust- 
ed for safe custody or given to the de- 
fendant as security for re-payment of the 
amount due to him. The defendant's case 
was that they were given to him as secur- 
ity whereas the plaintiff's case was that 
they were merely entrusted for safe custody. 
Here again, the plaintiff was asking the 
defendant to account for these jewels and 
title-deeds. It is quite open to the Court 
to ask the Official Referee to take evidence 
and report whether the jewels and title- 
deeds were given for safe custody or as 
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security for re-payment of the dues. Hers 
again, Iam of opinion that the matter is 
not very distinct from the general accounts 
ordered to bs taken that one could say that 
the Court had no jurisdiction to ask the 
Official Referee to report about it. After 
all, it must be remembered that, when the 
Official Referee’s report is submitted, it is 
the Court that goes finally into the ques- 
tion and decides the rights of parties In 
this very case, if the objections which 
the plaintiff now says he has to the repor', 
were filed in Courtin time there can he 
no doukt whatever that the Court would 
have determined the points after hearing 
the argaments and if necessary taking 
further evidence that may be tendere:i 
That opportunity was missed because tl:e 
plaintiff did not file his objections and the 
Court had, therefore, to conclude that thera 
were really no objections to the report an | 
that ib was correct. 

lt is also argued before us that the 
learned Judge should have given further 
time to file objections but I am not prepared 
on the facts of this case to interfere with 
the discretion exercised by the learned 
Judge in the conduct of proceedings. 
Nothing has been said before us which 
would justify interference with the learned 
Judge's discretion with regard to refusing 
further time. There was nothing prevent- 
ing the plaintif from filing his objections 
in time as he knew what the Official Re- 
feree's report was. He applied fora copy 
and obtained it. If he did not get it in 
time it would have been proper for him to 
have asked for time by Registrar's or Judge's 
summons, He did nothing ofthe sort. In 
these circumstances it seems to me that 
this appeal is utleily unsupportable. 1, 
therefore, dismiss the appeal with costs. 

Venkatasubvba Rao, J.—On the 
very important question whether the objec- 
tion taken to jurisdiction is such as would 
go tothe nullity of the decree, I wish to 
express no opinion. The appellant has 
shown very little diligence and has heen 
wasting his time and the time of the Oouit. 
His conduct is such that he is entitled to 10 
indulgence. - 

I agree in the order proposed by my 
learned brother dismissing the appeal wih 
costs. m 

V. N. V. 


R. L, Appeal dismissed, 


OUDH CHIEF COURT. 
‘Sgoonp Orvin sae Nos. 76 ano 93 oF 
1925, 
March 24, 1926. 
Present:—AMr. Justice Hasan. 
RAM UDIT UPADHIYA—PLaINtTIFF~— 
APPELLANT 


VETSUS 
. BHAGWAT PRASHAD AND oTHERs— 


DEFENDANTS —RESPONDENTS. 

Adverse possession—Pos3session under invalid dacu- 
ment—Possession for more than 12 years-—Prescrip- 
tion—Admisaibility wn evidence of document, 

A paragon taking p»s3es31i02 underan invalid dosu- 
mont and ratatning 1b for more than 12 yoara acquires 
title by prassription and ths docum2nt though invalid 
can ba looked at for determining the nature of the 
possession 

Varada Pillai v. Jeevarathnammal, 53 Ind. Oas. 
991; 46 L A. 285; (1919) M W. N. 724; 10 L W. 679; 
4O W.N 346; 33M L. J. 313; I8 A. L. J. 274, 43 
M. 21429 U. P L. R. (P. C) Gi; 22 Bom. L R 444 
(P. ©.), referred to. 


Sacond appeal against a decree of the 
Snubordinate Judge, Sultanpur, dated the 


4th November 1924, setting aside that of- 


the Munsif, Sadar, Sultanpur, 
29th March 1924. 

"Mr. Zahur Ahmad for Mr. Niamatullah, 
for the Appellant. 

- Mr. Hyder Husain, for the Respondents. 


JUDGMENT.— These are the appeals 
by two plaintiffs in two suits. The contest- 
ing defendants are the same in both the 
suits. The suits, which have been dismissed 
by the lower Appellate Court, were brought 
for possession of certain plots of land 
situate in village Khawanpur, Pargana 
Miranpur, in the District of Sultanpur. The 
plaintiffs in each case base their title on 
the allotment of the plotsin suit ata re- 
venue partition amongst the co sharers of 
the village inthe year 1923, It is not dis- 
puted that the allotments were male as 
stated by the plaintiffs. The material 
defence, which has succesded in the lower 
Appellate Court, was that the defendants 
acquired title to the plots in suit by the 
virtue of prescription. 

I am of opinion that the decision of the 
Court below is correct. It isagreed that the 
defendants were no party to the partition 
proceédings. The entire village in which 
the plots in suit lie was held at the time of 
the First Regular Settlement by one Musam- 
mat Banno. Musammat Banno was the 
widow of Imam Din. She had a daughter, 
Musammat Shakunat, The plaintiffs derive 
their’ title under transfers made by Mucam- 


dated the 


mat Shakunat. The Oourt below has found 
that Musammat Banno held tha village in 
the right of her husbind, while sha a> held 
the estate she executed on the 9th of May 
1872 a deal of siintslap ia raspact of 
37 bighas 34 biswas of laads of the village in 
favour of the ancastors of the defendants. 
The construction of the document is beyond 
any doubt. It confers proprietary title on 
the transferee subject to a liability of 
certain amount of rent. 

On the finding of the Court below, and 
indeed it is not disputed before me, the 
defendants and their predecessor-in-interest 
have held the lands in suit which are 
included within the 37 bighas 3} biswas 
already mentioned up to the present day. It 
is true that Musammat Banno being only 
one of the several co-owners of the village 
could not make a valid alienation of the 
common property of the nature which she 
made under the deed of the 9th of May 
1872, Midnapur Zamindary Co, Lid. v. 
Naresh Narayan Roy (1) and the deed by 
itself was insufficient in law to create title 
in favour of the defendants. But the defend- 
ants have been in possession of the lands in 
suit for more than 12 years and it is per- 
missible to refer to the terms of the 
deed of the 9th of May 1872 for the pur- 
pose of determining the nature of their 
possession. The terms are clear as al- 
ready stated. They create absolute rights 
and the possession has been continuously 
maintained not only against Musammat 
Banno but also against her co-sharers 
openly and adversely. Ia my judgment the 
case is covered by the decision of their 
Lordships of the Privy Council in Varada 
Pillai v. Jeevarathnammal (2). The appeals 
are, therefore, dismissed with costs. 

G. H. 

R. L. Apreals dismissed, 

F (1) 80 Ind. Oas 827; 51 I. A. 293; A I. R. 1994 
P. 0. 144; 26 Bom. L. R.G51; 47 M. L. J. 23; 51 O. 
631; 35 M. L. T. 169; (1924) M. W. N. 723; 290. W 
N. 34; 20 L W.770, L. R 5 A. (P. 0.) 137; 23 ALL. J. 
76, 3 Pat. L. R. 193, 6 P. L. T. 750 (P. ON 

(2) 53 Ind Oas. 901; 48 I. A. 985, (1919) M. W. N. 
724; 10 L. W. 679; 210. W. N. 346; 33 M. L. J. 313; 


18 A. L. J. 274; 43M 244; BU, P.D R. (P. C) 6t 22 
Bom, L, R. 448 (P. C.). 
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MADRAS HIGH COURT. 
Civiu Revision Petition No, 677 oF 1925. 
February 18, 1926. 
Preseni:—MMec. Justice Wallace. 
KOLISETTI BASAVAYYA AND OTHERS — 
Darenpants Nos. 1 to 3 AND 5— 
PETITIONERS 
h vyergsus 
MITHAPALLI VENKATAPAYYA 
AND AXNOTHER—PLAINT:FE AND* DEFENDANT 
Ns. 2— REePONDEN IS 

Crvil Procedure Code (Act V of 1908), as. 115, 149, 
O VII, r. 11—Plaint, return of, for payment of 
dejictency in Court-fee—Re-presentation beyond time 
fixed—Court, power of, to extend time—Itevision—Con- 
fret between sectzon and rules in C P. C —UConstruc- 
tron. 

Section 149, O. P C, is one of the general provi- 
sions of the Code not liable to annulment or altera~ 
tion by any aab nee under Part X and if there is 
an conflict betwoen sucha general provision and a 
ruie under the First Schedule, the general provisions 
must prevail. The section gives a Court wide dis- 
cretion, once the time for payment has been fixed, 
either to allow payment at any singo or to disallow it. 
[p 441, col 1] j 

The Court may, in its discretion, at any stage, allow 
a party to pay a deficiency in C'ourt-fee. But this 
will not override O. VII, r llin the sense thats 149 
gives the Court any discretion to refuse to grant the 
time which O. VIL r. 11 says it shall giant [p 440, 
cols. 1 & 2.) 

Achut Ram Chandra Par v. Nagappa Bab Balgaya, 
21 Ind. Qas 337,38 B 41;15 Bom L R 902and Jiwan 
Das v. Khushabı Ram, 39 Ind Cas. 766, 27 P.L R. 
1917; 25 P. W. R 1917, referred to. 

Where a party pays a deficiency in Court-fee on a 
plaint beyond the time fixed by the Court and has 
not asked the Court to extend the time for payment 
but the Court nevertheless excuses the delay and 
receives the fee, the only reasonable interpretation is 
that the Conrt has implicitly although not explicitly 
extended the time [p 440, col 2) 

Gopal Proshad Bhagat v. Rajendra Lal l'anja, 34 
Ind. Cas. 625, 20 C. W. N. 615, Maria Thangath- 
ammal v, Iravatheswara Iyer, 28 Ind Cas. 504; (1915) 
M. W. N. 228, Priya Nath v. Mianjan Sardar, 29 Ind. 
Cas. 571; 24 C. L J. 88, Amir Hossain Khan v, 
Nanhak Chand, 6 Ind. Cas 424,120 L J. 62, 140, 
W. N 882 and Rajkishori Koer v, Madan Mohan Singh, 
31 0. 75, followed 

Brahmomoy: Dasi v Andi Si, 27 C $76, 14 Ind. Dec. 
(N 8) 219, Midnapur Zemindary Co. Lid v. Secretary 
of State for Indra, 40 Ind. Cas. 96; 14 O. 342; 21 C 
W N 834, Padmanand Singh v. Anant Lal Misser, 34 
O 20;4C L J.421;110, W N. 38,1 M L.T. 355 and 
Budhan Shah v. Sirta Nath Shah, 7 Ind Cas 578; 13 
O. L. J. 78, not followed. 


Where a plaint which was retutned for payment 
of deficient Oourt-fee was presented after the time 
fixed by the Court and the deficiency was paid and 
a petition was filed to excuse the delay which was 
allowed without notice to the other side and an appli- 
cation to review the order presented several months 
afterwards to a succeeding Judge was dismissed, on 
revision to the High Court against the order : 

Held, (1) that under s. 149,C P. C., the Court had a 
discretion to grant extension of timeand was not bound 
undor O. VII, r, 11 to reject the plaint; [p 441, col 1] 
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(2) thitin ths cireamstanees of the case the Hae 
Court would not interfere in revision under s. 115, ( 
P. O. [ibid.] 

Petition, under s. 115 of Act V of 180 
and s. 107 of the Government of India Ae' 
prayiog the High Court to revise an orde: 
of the Court of the Additional Distric 
Munsif, Guntur, dated the 26th August 192. 
in ©. M. P. No. 853 of 1925 in O. 8S. No. 13: 
of 1925. 

Mr. V. Gov.nda Rajacham, for the Pet: 
tioner. 

Mr. K. Kameswara Fao, for the Respon« 
ent. 


JUDGMENT.—This_ civil revisici 
petition is against the decision of the Add. 
tional District Munsif of Guntur declinin. 
to grant a review of an order by his pre 
decessor excusing delav in representatioz 
of a plaint. “The facts were as follows; — | 
plaint was presented on 20th April 1923 witi 
aone rupee stamp the proper stamp being 
Rs 142 It was returned on 4th June 198: 
for two reasons (1) to pay deficient Cour: 
fee and (2) to compare the copy of a. 
counts. Seven days’ time was given (C1 
June 1923a further extension of time o 
ten days was given. The plaint was no 
represented until 4th March 1924. On tha 
date a petition was put in by the pleint:: 
under s 151,C P. ©. with an affidavit 145 
the Pleader’s clerk stating that the plain 
had been mislaid and asking that the del: \ 
in representation be excused. The dei 
cient Court fee was put in and paid ci 
the same day. On oth March 192: tle 
District Munsif without giving notice i 
the other side made an orderon that pet; 
tion “excused.” On 20th August 1925 tle 
present District Munsif was asked und: 
O. XLVII,r.1, C. P. C., by the defendant 
to review tbat order and khe has declined 
to do so, and the defendant comes up with 
this petition. 

The first point urged jis that there wis 
really no definite order by the First Distri- 
Munsif indicating that he gave his miid 
to the long delay in paying up the de, 
cient Court-fee and, therefore, it was opin 
to his successor to consider that mati. 
de novo. Certainly the affidavit filed .n 
support of the application for excusi: g 
delay does not make auy mention of tle 
payment of the Court-fee and was not 
put in under s, 149, O. P. C., but unde: °y, 
151, C. P. O. Nevertheless I think it myst 
be held that the matter was brought io 
the notice of the Distriet Munsif and thy 
% 
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he exercised his mind consciously thereon 
and decided to excuse the delay in paying 
up the deficient Court-fee. That was the 
chief question in the matter of excusing 
the delay in representation and I must take 
it that the District Munsif applied his 
mind to it. 

That being so, if was open to kis suc- 
cessor to treat that order as one open to re- 
view by him if proper and legal grounds 
for review were made out. The lower Court, 
however, seems to regard the matter as one 
which it had no power to review, That 
view, seems to be wrong. But since the 


lary was within the discretion of the First’ 


istrict Munsif, and since it has not been 
brought tomy notice that any new facts 
have appeared since that order was passed, 
there is no ground for interference with 
the lower Court's refusal to review unless 
the First District Munsif had no jurisdic- 
tion whatever io excuse delay. Even so, 
ihe more proper course would have been 
for the petitioner to have come up here 
at once against the order excusing delay. 
Had he done so, he would have been able 
to urge with more propriety that the Dis- 
trict Munsif should have given notice to 
him and heard him before he passed his 
rder excusing delay. That hbe did not do 
Me and the order was passed on 5th March 
1924. He did not come up here against if, 
dnd even his petition for review was be- 
lated, having been put in on 20th August 
1925. In such circumstances I would not 
interfere unless it ig an absolute ruleoflaw 
that such condonation of delay is illegal. 

This is the second point urged before me, 
namely, that the District Munsif had no 
option but to dismiss the plaint since the 
‘deficient Court-fee was not paid within the 
time allowed. Order VII, r. 11, O. P. O., is 
called in aid, and various rulings have been 
cited before me. 

Order VII, r. 11 declares that when a 
plaintiff does not pay the deficient Court-fee 
within atime to be fixed bythe Court the 
plaint shall be rejected. That the Court 
must fix atime within which the deficient 
Court-fee shall be paid and has no discre- 
tion to refuse to fix it, is settled law. The 
Court has also discretion to extend the 
time already fixed. Section 149, enacted 
in order to set at rest a matter on which 
the case law was conflicting, implies, that 
the Court may, in its discretion, at any 
stdge, allow a party to pay the deficient 
Conrt-fee. But this will not override O, 


EOLISETTI BASAVAYYA V. MITHAPALI VENKATAPAYYA, 


[vo J. U. LYZOJ 


VII, r. ll in the sense that s. 149 gives the 
Court any discretion to refuse to grant 
the time which O. VII, r.11 says it shall 
grant: see Achut Ram Chandra Par v. 
Nagappa Bab Balgaya (l) and Jiwan Dass 
v, Khushabi Ram (2). This seems to make 
it clear that the Court has discretion to 
extend to any limit the time within which 
the deficient Oourt-fee may be paid and 
that if the fse is paid within the time 
fixed, the plaint shall stand good as on the 
date of its representation. What is the 
law then when the party pays beyond the 
time fixed and has not asked the Court to 
extend the time for payment, but the 
Oourt nevertheless excuses the delay and 
receives the fee. I think the only reason- 
able interpretation is that the Court has 
implicitly although not explicitly, extended 
the time. Two courses are open to the 
Court in such cases, either it may reject 
the plaint orit may accept it, and both 
courses are within its discretion. That 
is, whether it rejects or accepts, a superior 
Court will notas a rule interfere. When 
the Court has accepted a belated payment 
but has not explicitly extended the time, 
the natural inference is that it intended:to 
extend the time and in effect did so: see 
Gopal Proshad Bhagat v. Rajendra Lal 
Panja (3), Maria Thangathammal v. Ira- 
vatheswara lyer (4), Priya Nath v. Mianjan 
Sardar (5), Amir Hossain Khan v. Nanhale 
Chand (6). In Rajkishori Koer v. Madan 
Mohan Singh (7) an extension of time to 
quote authorities was held to imply an 
extension of time to pay. To the other 
effect, namely, that the Court has no dis- 
cretion to admit payment after the time 
fixed is aruling in Brahmomoyi Dasi v. 
Andi Si (8) under the old Code. In Midna- 
pur Gemindary Co., Lid, v. Secretary of 
State for India (9) the Appellate Court re- 
fused to interfere with an order by the 
lower Court rejecting the plaint because 
the additional Oourt-fea had not been paid 
within the time fixed. Possibly the langu- 
age used is too strong when the learned 


(1) 21 Ind. Oas. 337; 38 B 41; 15 Bom. L. R. 902. 
ze 39 Ind. Oas. 766; 27 P., L. R.1917; 25 P. W. R. 


9 31 Ind Oas, 625,20 O W. N. 615. 

4) 28 Ind. Oas. 504; (1915) M. W. N. 228. 

(5) 29 Ind, Oas 571; 24 O. L. J. 88. 

MG 6 Ind. Cas. 424; 12 O. L J. 62; 140. W N. 


7) 310. 75. 
5 27 O. 376; 14 Ind. Dec. (N. 8.) 249. 
(9) 40 Ind. Oes. 986; 44 O. 352; 21 O. W. N, 834, 
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Judges say that the Subordinate Judge 
had no other alternative bub to raject 
the plaint, Saction 149 is not referred 
to inthe judgment. The Full Bench case 
‘in Padmanand Singh v. Anant Lu Misser 
(10) was under tha old Coda an I, tharefora, 
the discretion given bya 143 was not con- 
sidered. In Budhan Shah v. Sita Nath 
Shah (11) it was held that s. 149 will not 
avail if the paymant is not mate within 
the tims fixad under O. VET, r 1L In that 
case the prior Oourt hal first dismissed 
the suit and on review held that s. 119 
gave it discretion to excuse and condone the 
delay. The ground on which the learned 
Judges held that s, 149 will not avail was 
that it only applies to cass3 where the 
payment has been made within the time 
fixed, and that it gives no discretion to a 
Court to condone a paymant made after 
the time fixed. But, withraspect. I think 
that thia is giving too narrow a constrac- 
tion to the wording of s.149. That section 
is one of the gansral provisions of the 
Code not liable to annulment or alteration 
by any proceedings under Part X and if 
there is any conflict between such a general 
provision and a rule under the First Sehe- 
dule, I take it that the general provisions 
must prevail. The section appears to me 
to givea Court wide discretion, once the 
time for payment has been fixed, either to 
allow payment at any stage or to disallow 
it. I am not prepared to hold that the 
order of the District Mansif excusing de- 
lay in raprasenting the plaint was illegal. 

It would, no doubt, have been better in 
the present case if the District Munsif had 
given notice to the petitioner and heard 
him before excusing the delay, but its 
omission todo so is certainly not an im- 
peachable ground for review and cannot, 
therefore, be used here to justify inter- 
ference with an order passed on review. I 
am, therefore, not able to hold thit the 
lower Oourt in refusing to interfere with 
the order of its predecessor excusing de-' 
lay committed any error of law. I, there- 
fore, decline to interfere and dismiss this 
petition with costs. 

V.N V. 

R. L. 


(10) 34 O. 20; tO L J 421, IIC W.N 33, 1 M 
lL. T. 3 


55. 
(11) 7 Ind. Cas 578,130 L J 78. 


Petition dismissed. 
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PATNA HIGH COURT. 

Orvin Revision No. 22£ or 1925. 

November 9, 1925. 
Present: —Mr. Justice Adami, 
JHALDHARISINGH—Auction- Porcaaser 
—-PsTITIONBR 
VETTIUS 
PERSHAD BHARTI AND orners— 
J uDSM@NT-DEBTORS AND ANOTHER— DEQREE- 
Ho.tpax—Oeposits PARTY. 

Execution of decree—Sale—Deeree-holder, given 
leave to bid certarn amount—Condition not fulfilled, 
effect of —Highest bidder, rights of. 

Where a decree-holdər is given leave to bid atan 
auction sale held in execution of his decree subject 
to the condition that he must bid upto a certain 
amount, the fact that the decree-holder does not fulll 
the condition imposed upon him and does not bid up 
to the amount specified does not invalidate the anction- 
gale so far as a third parson, who 1s the highest bidde: 
at ths sale, is concerned, 


Appeal against an order of the Munsif, 
Firat Court, Gaya, dated the 23rd April 
1925. 

Mr. Brij Kishore Prasad, for the Peti- 
tioner. 

Mr, K. P. Suleul, for tha Oppoaite Party. 


JUDGMENT. —It appears that, during 
proceedings for the execution of a decree, 
the five properties of the judgment-debtors 
were proclaimed for sale and valuations 
were fixed for each property, the amounts 
being Rs 1,050. Rs. 454, Rs, 588, Rs. 1.805 
and Rs, 650. The proclamation was dulv 
served and the sale was fixed for the ?lst 
April 1925. The decres holder was given 
leave to bid’ at the sale, but the condition 
on which he was allowed to bid was that he 
was to bid up to the sums fixed by the 
Court. That order is dated the 22nd April 
1925, Bidding commenced and the decree- 
holder bid Rs. 175 for the first property put 
up for sale, The present petitioner was 
present at the sale and bid against the 
decree-holder. His bid was Rs. 200 and 
was the highest. Similarly in the case of 
the four other properties the decres-holder 
bid Rs. 75, Rs. 90, Rs. 150 and Rs. 135 res- 
pectively for the properties whereas the 
present petitioner bid against him Rs. 85, 
Rs. 100, Rs. 175 and Rs. 140 and his bid in 
each case was the highest. The result was 
that when the bid-sheet was put up to the 
Munsif, he, finding that the decree-holcler 
had not obeyed the order that he was to ic 
up to the amounts fixed by Conrt, declared 
that there had been a default and dismissed 
the execution case, 


+» Against this order of dismissal the peti- 


tioner contends that as there-was an auction 
sale and he bid the highest amount for 
cach of the properties he was entitled to 
have these properties knocked down to him 
at his highest bid. The fact that the 
decree-holder did not observe the condition 
on which he was allowed to bid at the sale 
could not, to my mind, do more than take 
away the validity of the decree-holder’s own 
bid but I cannot see how it can affect the 
validity of the bids by the petitioner who 
was an independent bidder at the sale. It 
is doubtful whether the Munsif had any 
power to compel the decree-holder to bid the 
full amounts shewn under the valuation in 
the sale proclamation. In the case of Badri 
Sahu v. Peare Lal Misra (1) Mullick, J., 
held that there was no provision of, law 
compelling a decree-holder to bid up to 
any sum which may be fixed by the Court. 
“The valuation in the sale proclamation is 
intended primarily for the protection of the 
judgment-debtor and for, giving ioforma- 
tion to the bidders at the auction-sale.” 
The learned Judge held that “if in a sale 
properly published and conduc'ed the 
highest bid, whether of the decree-holder 
or any other person, is some figure below 
the figure giver in the sale proclamation, it 
is not competent to the Court to compel 
the decree-holder to bid higher than that 
highest bid.” Inthe present case we are 
concerned with the bid of an outside bidder. 
The sale was properly conducted and the 
petitioner was entitled to have the pro- 
perty knocked down to him as he made 
the highest bid. The fact thatthe decree- 
holder did not fulfil the condition imposed 
upon him did not invalidate the sale so far 
as the present petitioner is concerned. The 
order of the lower Court must be set aside 
and the application must be allowed. The 
petitioner’s bid for each of the properties 
must be accepted. Hearing fee, 2 gold 
mohurs, 

4. K. Order set aside; 
Application allowed. 

(1) 92 Ind. Oas. 350; (1926) Pat. 137; 6 P. L. T. 859; 
A.) R. 1926 Pat. 140. 


MADRAS HIGH GUUH I. 
Orvit Raviston Parrrion No. 833 or 1924.. 
February 25, 1926, 
Present: —Mr. Justice Devadoss and 
Mr. Justice Waller. 
K. MUNISAMI CHETTI—P.Larntire 
— PETITIONER 


versus 
A. SUBBAROYA ACHARI—Dsranpant 
— RESPONDENT, 

Presidency Small Cause Courts Act (XV of 188%), 
s 88—Ciwil Procedure Code (Act V of 1908), Sch. II, 
r. 12—Small Cause Judge, order of, modifying award 
Application to Full Bench. 

An order ofa Single Judge of the Presidency Small 
Cause Oourls Act modifying an award given by 
arbitrators on a reference through Cout is nota 
decree passed on an award and, therefore, an appli- 
cation hes to the Fall Bench of the Small Qauss Court 
from such an order. 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of Small Oauses at Madras, in 
F. B. A, No. 250 of 1923, in Suit No, 11230 of 
1922, 

Mr. S. T. Srinivasa Gopalachari, for the 
Petitioner. 

Mr. K. V. Sesha Iyengar, for the Respond- 
ent. 

JUDGMENT.—The only point urged 
in this revision petition is that no applica- 
tion to the Full Bench lay against the order 
of the Trial Judge inasmuch as the decree 
passed by him was on an award. The 
matter in dispute between the patties was 
referred to arbitration and the arbitrator 
passed an award. When it came up before 
the Judge who remitted’ the case’ to the 
arbitrator, he held that the arbitrator did 
not consider certain facts and passed a 
decree modifying the award. Against his 
order an application to the Full Bench was 
made and the Full Bench held that the 
award was wrong, and set aside his order 
and directed a decree to be passed in terms 


-of the award. Mr. Srinivasagopalachariar's 


contention is that the decree of the Trial 
Judge was passed on the award and, there- 
fore, under s. 88 no application to the Full 
Bench lay. If the decree was on ‘the award 
or in the terms of the award, no doubt his 
contention woutd be right, but the learned 
Trial Judge modified the award by going 
into the merits of the case and holding that 
the arbitrator did not consider certain facts 
and did not take into account certain pay- 
ments made by the defendant. This we 
consider is a modification of the award and 
against such a, modification an appeal lies 
in ordinary cases; in other words, a decree 


LY5 1. U. 1920] 


of tbis kind is rot one which would come 
under s. 522 of the old Code or r. lö of 
Sch. JI of the present Code. If the Judge 
thought that the award was not in arcord- 
ance with the reference to arbitration, or 
not in accordance with the directions given 
by him he should have remitted the award 
under r. 14 forre-consideration. Underr.1é 
the Oourt may modify the award where it 
appears that the award is upon a matter 
not referred to arbitration, or where the 
award is imperfect, or where the award con- 
tains a clerical mistake or error. In this 
case two matters were referred to arbitra- 
tion, one as regards dealings between the 
parties and the other as regards the partner- 
ship transactions. The arbitrator after 
taking evidence came to the conclusion that 
the claim in respect of the dealings was 
true and disallowed the claim as regards 
the partnership transactions. It cannot be 
said that the arbitrator acted outside the 
scope of the arbitration or omitted to con- 
sider any matter referred to him for arbitra- 
tion. In these circumstances, we think 
the order of the Trial Judge was one made 
under r. 12 of Sch. IL and, therefore, an ap- 
plication to the Full Bench did lie under 
g. 38 of the Presidency Small Cause Courts 
Act. The Oivil Revision Petition fails and 
is dismissed with costs. 
V. N. V. 
R. L. 


Petition dismissed. 


OUDH CHIEF COURT. 
Seconp CIVIHL APreaL No. 87 or 1926. 
April 19, 1926, 

Present :—Mr. Justice Raza. 

Lala RAMJI LAL—DEFENDAN I — APPELLANT 
versus 
Babu RAM PRASAD—PLAINTIFF—~ 


RESPONDENT. 
Damages, suit for—Illegal attachment—Seizure of 
goods of wrong person—Lnabiluy'of decrce-holder. 
Where a decres-holder points out to the bailiff the 
oods of a wrong person as the goods of the judgment- 
eh and the bailiff seizes the goods, the deeree- 
holder is liable to that parson for damages even 
though he may have acted honestly or mistakenly. 
Kissorimohun Roy v. Harsukh Das, 17 O 436, 171. 


A. 17; 13 Ind. Jur. 452, 5 Sar P. O. J, 472; 8 Ind. Dec. 


In g.) 830 (P. 0), referred to 
Second appeal against the judgment and 
decree of the Subordinate Judge, Lucknow, 


RAMJI LAL Y, RAM PRASAD. 
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dated the 7th November 192», affirming 
that of the Munsif, Havali, dated the 6th 
August 1925, = 

Mr. Manohar Lal, for the Appellant. 

JUDGMENT.—This is an appeal from 
a decree of the learned Subordinate Judge, 
Lucknow, dated the 7th November 1975, 
affirming a decree of the learned Munsif, 
on Lucknow, dated the (th August 

This appeal arises out of a suit brought 
by the plaintiff to recover damages for 
illegal attachment of his property in execu- 
tion ofa certain decree which the defendant 
had obtained against the plaintiff's son 
Sarju Prasad. 

lt has been found that the plaintift’s 
property was wrongly and illegally attached 
by the defendant in execution of the decree. 
The defendant was bound to attach the 
property of his jndgment-debtor alona in 
execution of the decree. He could not 
attach the property of any other person. 
Having attached the property of the plaint- 
if illegally and wrongfully, the defendant 
has himself to thank for the consequences. 
Where a decree-holder. points out to the 
bailiff the goods of a wrong person as the 
goods of the judgment-debtor and the 
bailiff seizes the goods, the decree-holder is 
liable to that person for damages even 
though he may have acted honestly or mis- 
takenly [see Kissorimohun Roy v. Harsukh 
Das (1).] The plaintiff had claimed Rs 500 
as damages. The lower Courts have allow- 
ed Rs. 350 gnly. 

I have heard the appellant's learned 
Counsel. I think there is no substance in 
thisappeal. The damages allowed by the 
lower Oourts are not remote or excessive. 
I think the lower Courts were perfectly 
right in fixing the damages at Rs, 350 for 
injury to reputation, loss of business, incon- 
venience and repairs of furniture, 

I dismiss the appeal summarily under 


“O.L, r. 11, Sch. 1,0. P. C. 


R. L. Appeal dismissed, 
(1) 17 0.436, 17 I. A. 17; 13 Ind Jur. 452, 5 Sar P. 
CO. J. 472; 8 Ind. Dec. (x. 8.) 830 (P. ON 
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MADRAS HIGH COURT.: 
APPRAL AGAINST APPELLATE OKDER No. 37 
= or 1925. 
January 18, 1926, 
Present: —Justice Sit William Phillips, KT., 
OBLA R. NARASIMHA LY HR— 
DEPENDANT—APPELLANT 
versus 
GUNNA V. RANGACHARI AND OTHRRS— 
PLAINTL Fes —RESPONDBNTS. 
Civil Procedure Code (Act V of 1908), ss 55 (4), 148 
Extension of time to apply for wnsolvency—Powers 


of Court. 
A Gourt cannot extend the period of one month 


prescribed for a judgment-debtor who 1s arrested and 
reloased on giving security to filea petition to be ad- 
judicated insolvent l 

Vanmsami Thevar v. Periayaswami Thevar, 33 Ind 
Oas, 996: (1916) 1 M, W. N 179, 19M. L T 19953 L.W. 
971 and Afuthyala Venkobanna v Firm of Mya- 
chand-Venichand, 86 Ind. Oas. 304; A. I. R. 1926 Mad. 


9606, relied on. 
Under 8 148, O P O,the parod that can be ex- 


tended is one fixed or granted by Oourt and not one 
prescribed by law. 


Appeal against an order of the District 
Court, Madura, in A. 8. No. 248 of 1924, 
presented against that of the Court of 
the District Munsif,, Madura Town, in E. 
A No». 567 of 1924 (E. P. No 315 of 1924), 
in ©. S8. No. 2 of 1923, on the file of the 
Oourt of the Second Additional Subordinate 
Judge, Madura. 


Mr, A, Swaminatha Iyer, for the Appel- 
lant. 
Mr. P. V. Krishnaswami Iyer, forthe Re- 


spondents. 


& 

JUDGMENT.—In this case the peti- 
tioner was released on giving security under 
s. 55 (4) of the O, P. O. Under that section, 
he has to file his petition in insolvency 
within 30 days of the order but he did not 
do so in the present instance and applied 
for extension of time on the ground that he 
had been ill for the latter half of the one 
mosth allowed. The lower Appellate Court 
has held that the Gourt had no jurisdiction 
10 increase the time of 30 days allowed by 
s. 55. Itis now contended that under s. 148 
the time may be extended, but unders, 148 
the time that can be extended isa period 
fixed or granted by the Court. In an order 
under s. 55 (4) there is no question of the 
period being fixed or granted by the Court, 
for thie period is fixed by the Code itself and 
consequently s. 148 would not appear to be 
applicable. 

Reliance is, however, placed on a decision 
of the Privy Councilin Burjore and Bhawant 


MUHAMMAD DIN D. ALLAH DITTA. 


[95 I. O. 1928] 


Pershad v. Bhagana (1) in which it was held 
thatthe lower Court had rightly exércised its 
jurisdiction in extending the time provided 
by s. 602 of the old Oode which corres- 
ponds tothe present O. XLV,r.7. In the 
old Code, thera was no provision cor- 
responding to s. 148 and that section, 
which is an enabling section, placed certain 
limitations upon the power to be exer- 
cised, the chief limitation being that 
the period which can be extended is that 
which is fixed or granted by the Court, and 
this would impliedly exclude periods fixed 
by Jaw. A Bench of this Court held in 
Vannisami Thevar v. Periayaswami Thevar 
(2) thatthe time prescribed in O. XXI, r. 92 
could not be extended by the Court, and a 
Single Judge of this Court in Muthyala 
Venkobanna v. Firm of Myachand-Veni- 
chand (3) held that the timə under s. 55 (4) 
could not be extended by the Oourt. I 
agree with the views expressed in these 
two cases and hold that the Oourt hasno 
power to extend the period of one month 
allowed under s. 55 (4). 

Section 151 is also invoked but certainly 
the circumstances of this case are not such as 
to warrant the exercise of such powers. No 
particular injustice has been committe l, nor 
has the proce33 of the Court basen abnsed 
and even if there ware powar fo interfere 
under s. 151, I certainly should decline to 
do so in the prasent circumstancas. 

The appeal is accordingly dismissed with 
costs. 

vV. N. V. i 

R. L. ` Appeal dismissed. 

(1) 10 O 557; 111 A.7;8 Ind Jur. 216; 4 Sar. P C. 
J. 498; Rafique and Jackson's P. C. No. 76; 5 Ind. Dec 
(N s)373 (P. C) - 

(2) 33 Ind. Cas. 998; (1916) 1M. W. N. 179; 19M, 


L T. 192:3 L W. 271. , 
(3) 86 Ind. Qas. 304; A.L R 1926 Mad. 286. 





LAHORE HIGH COURT. 
LETTRAS Parent APPEAL No, 148 or 1925 
Crvin AppRaL No. 2583 or 1924. 
March 11, 1926. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice LeRossignol. 
MUHAMMAD DIN—Pnratntigr—APPELLANT 
versus 
ALLAH DITTA—Dsrsnpant— 
RESPONDENT. 

Evidence Act (I of 1878), ss. 65, 91—Primary evi- 
dence not admissible—Secondary evidence, whether 
admissible—Appeal, second—Matter not pressed in 
lower Courts, whether can be pressed in second ap- 


e peal, 


(95 L O. 1926] MUHAMMAD DIN V 


A distinction must be drawn batween the admissi- 
bility ofevgdence andthe manner of proof Until 
evidence is admissible ıt has in law no probative 
valua, and the question whether any given fact is to 
bs proved by primary or secondary evidence 18 ons 
concerning merely the method of proof Secondary 
evidence may be offered of a fact only when the 
panas evidence itself is admissible When the law 

as declared certain evidenca to be madmussible it 
cannot be held that, though it may not be proved by 
Primary ‘proof, ıt may nevertheless be proved by 
secondary evidence {p 445, col. 2] 

A party isnot entitled to adduce sscondary evi- 
dencs of the contents of a document merely because 
it happens to be in the possession of the opposite 
party, where the document is such that 1f it had been 
produced in evidence it would not have been admussi- 
ble for waut of registration or some such objection 
to 148 admissibility. [tbid ] 

Whare an objection to the validity of a notice of 
ejectment is not pressed in the Trial Court or the First 
Appellate Oourt the matter should not ba allowed to 
ae eee for the firat time in second appeal. [p 446, 
col l 


Letters Patent Appeal against a judg- 
ment of Mr. Justice Martineau, dated the 
26th March 1925, in the Civil Appeal case 
noted above, varying that of the District 
Judge, Gujranwala, dated the Isth June 
1924 (which varied the decree of the Sub- 
ordinate Judge, Fourth Olass, Gujrat, dated 
the 14th February 1924). - 

Mr. Mukand Lal Puri, for the Appellant. 

Dr. Khalifa Shuja-ud-din, for the Re- 
spondent. 


JUDGMENT.—Plaintiff alleging that 
the defendant was his tenant ona quarterly 
lease sued for rent and ejectment. The 
defendant's pleas were that the property in 
suit was leased to him by a written instru- 
ment, that an annual rent ‘of Rs. 300 was 
reserved and that there was a further cove- 
nant that the shop would ramain in his pos- 
session until the redemption of the mort- 
gage ofthe property held by the plaintiff. 
There was a further plea that no valid 
notice to quit had been given, also that 
Rs. 400 had been paid on account of rent. 

The first Court decreed to the plaintiff 
all the reliefs claimed by him with costs. 

In appeal the learned District Judge 
found that R3. 400 had been paid towards 
rent and that a balance ofonly Rs. 91 odd 
remained. That sum he decreed to the 
plaintiff and also ejectment of the defend- 
ant. Inthe Court of the learned District 
Judge it was contended again that it was 
covenanted inthe lease that the defendant 
should not be dispossessed until the plaint- 
iff's mortgage charge had been re-paid, but 
the District Judge in view of the defendant's 
admission that the lease reserved an yearly, 


ALLAHDITTS., 445 


reotof Re. 300andio view of the failure of 
the plaintiff to produce the written lease }.eld 
that thelease not having been registcrel 
was not admissible in evidence and, there- 
fore, the defendant could not prove the con- 
dition on which he relied. 

In second appeal to this Court, the learn- 
ed Judge in Single Bench has accepted the 
defendant's appeal and has dismissed the 
claim for ejectment maintaining only the 
decreefor Rs. 91 odd on account of rent. His 
decree he justifies on two grounds :— 

(1) That no valid notice to vacate wus 
served by the plaintiff upon the defendant. 

(2) That the defendant was entitled to 
give secondary evidence of the contents of 
the lease which had been withheld by the 
plaintiff, 

From that decree this appeal under el X 
of the Letters Patent has been preferred, 
The learned Judge in Chambers holds that 
asthe lease had been withheld secondary 
evidence of its contents is admissible and 
the main argument maintained before us on 
behalf of the appellant-plaintiff is that 
secondary evidence in such a case is not ad- 
missible. In our opinion the appeal must 
succeed. A distinction must be drawn he- 
tween the admissibility of evidence anq 
the manner of proof. Secondary evidence 
may be offered of primary evidence only 
when the primary evidence itself is ad'nis- 
sible. Admittedly the primary evidence 
in this case, if produced by the plaintiff, 
would not be admissible and if the plaiatiff 
could not þe allowed to prove it, we fail to 
find any reason why the defendant should 
be allowed to prove it by secondary evi- 
dence. Until evidence is admissible it hag 
in law no probative value and the question 
whether any given factis tobe proved by 
primary or secondary evidence is one con- 
cerning merely the method of proof. When 
the law has declared certain evidence to be 
inadmissible it cannot possibly be held 
that, though it may not be proved by 
primary proof, it may nevertheless be prov- 
ed by secondary evidence, This view wag 
taken in Muhammad Ayub v. Rahum Rakhsh 
(1), Gangabisan v. Tukaram (2) and Kal'iani 
Amma v. Narayanan Nambiar (3) and we 
concur entirely, 

All that remains is what is admitted by 


© 
(1) 69 Ind Cas 723, 3 L. 282, A. I. R. 1999 Lah, 
40): 5 L. L. J 172. 
(2) 2 Ind Oas. 244, 5 N. L. R. 70, 
(3) 23 Ind. Oas 69; (1915) AL W, N. 105, 17M. L.T 
170; 28 M. L. J. 266, i 
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the plaintiff and the defendant. According 
to those admissions there was a lease for no 
particular period but an annual rent of 
Rs. 300 was fixed. On these admitted facts 
the plaintiff was entitled to eject the de- 
fendant provided due notice to vacate was 
delivered. Now, it, is quite clear that 
althongh an objection to the validity of the 
notice was taken by the defendant in his 
pleas the objection was not amplified and 
there was no explanation how the notice 
was deemed to be invalid, No issue on the 
point was asked for and it is quite clear 
that the conflict centred upon the dispute 
regarding the redemption of the mortgage. 
Tn the circumstances we hold that the short- 
ness of the notice was not pressed in the 
trial and the first Appellate Court and we 
do not think that the matter should have 
been allowed-to be pressed for the first 
time in the Single Bench of this Court. 

Accepting this appeal we restore the 
decree of the District Judge and set aside 
that of the Court below but, inthe circum- 
stances of the case, we direct that the parties 
shall bear their own costs throughout. 

“Z. K. Appeal accepted, 


MADRAS HIGH COURT. 
ORIGINAL BIDA APPEAL No 64 oF 1925. 
February 4, 1926. . 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, and Mr. Justice 


Ramesam. 
K. DORAISWAMICHETTY— APPELLANT 
versus 
Tua OFFIOIAL ASSIGNEE or MADRAS 
— RESPONDENT, 


Insolvency Rules (Madras), O III, r. 24—Order of 
adjudication without notice to insolvent—A pplication 
to annul more than 8 days after date of order, main- 


tainabrlity of. de 
Where no notice of the order of adjudication has 


been given to the insolvent at all, an application made 
more than 8 days after the date of the order to annul 
it, is not barred under r. 26 of O. IH of the Madras 


Insolvency Rules. | ; 
Appeal from a judgment of Mr. Justice 


Beasley, dated the 13th July 1925, and 
passed in the exercise of the Original Insol- 
vency Jurisdiction of the High Court, in 
Application No. 126 of 1925, in I. P. No. 316 


of 1923. 
Mr. P. Jagannatha Rao Naidu, for the 


Appellant. 
The Official Assignee of Madras, for the 


Respondent. 


KISAN LAL v. RAMOHANDRA, 


L99 L U. LYZOJ 


JUDGMENT. —Rule 26 of O. III of the 
Insolvency Rules runs as follows — 

“If an order of adjudication is made with- 
out service of the petition, the debtors may 
within 8 days after service of the order or 
such further tine as they may be allowed 
by the Court, apply by notice of motion 
supported by affidavit to annul the.order.” 
In this case no notice of the order of ad- 
judication was given to the insolvent at all. 
This application was not made within § 
days, nor was any question raised as to- 
allowing him further time. The learned 
Judge has held that the insolvent, who 
knew all about the adjudication, must be 
taken as a parson who had in effect had 
service of the order. We do not think that 
that is a construction of the rule which 
can besupported. Had it been so intended, 
words such as “or after the order had been 
brought to his knowledge" after “service 
of the order” could easily have been added, 
and no such words are found. We, there- 
fore, order that the case be remanded and 
dealt with on the merits. The appellant 
will have the costs of this appeal in any 
event and the costs of the other proceedings 
will be in the discretion of the learned 
Judge. 

V. N. V, 


R. L. Order accordingly. 


e—a 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
rest Crvin APreraL No. 90 oF 1925, 
April 1, 1926. 
Present: —Mr. Hallifax, A, J. O. 
Seth KISANLAL—PLatnrirF—APPBLLANT 
versus 
RAMCHANDRA AND oTHERS— 
DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908),a 85—Costs— 
Discretion of Court--Interference in appeal. $ 

An order as to costs 18 discretionary with the Oourt 
and if the exercise of discretion by the Court has not 
bean arbitrary, the Appellate Court will not interfere 
with it simply because it would have exercised its 
discretion the other way. 

Ordinarily costs should follow the event unless there 
are reasons for the contrary course. 

Diseretion ia the judging between two or more 
possible courses and the selection of one of them. 
But if a course is selected either for no reason, or for 
g reason that has no bearing, there cannot be any pro- 
per exercise of discretion 


Appeal against a decree of the District 
Judge, Ohhindwara, dated the 23rd April 


¢1925, in Civil Suit No. 1 of 1925, 


(95 I. O. 1928} 


Mr. M. R. Bobde, for the Appellant. 

Mr. N. R. Alekar, for the Respondente. 

JUDGMENT. —The appeal is only 
against the order in respect of the payment 
of costs. That isa matter put in the dis- 
cretion of the lower Court by s. 35 ofthe 
C. P. C. That section goes out of its way 
in an attempt to emphasise the fullness of 
the power given to the Court, though 16 is 
hard to see that the power granted by it 
is any more full tban that granted by any 
öther section without any adjective. Dis- 
cretion is the judging between two or 
more possible courses and the selection of 
one of them. To sclect one of the possible 
courses arbitrarily for no reason at all, or 
for a reason that has no bearing on the 
selection, is not to judge between them. 
Here the learned Judge has selected the 
course that appeared to him the proper 
one after consideration of the matters 
that ought to be considered in that con- 
nection. Even if my selection, on the 
same considerations, would have been 
different, itis he that is appointed by the 
law to make it, not 1; as it happens I 
would have passed exactly the same order, 
It may be mentioned also that the costs do 
follow the event, so that under s. 35 that 
would be the proper order unless reasons 
to the contrary were given, and reasons to 
support it need not have been stated. The 
appeal will be-dismissed and the appellant 
must pay all the costs of both parties. 

R. L, Appeal dismissed, 


MADRAS HIGH COURT.. 

_ Secoxp Cryin APPRAL No, 893 or 1923. 
January 20, 1926, 
Present:=—-Mr. Justice Ramesam. 

A GQ. SAMBASIVA IYER—PLAINTIFRE— 
APPELLANT 

versus | 
VENKATARAMA IYER AND OTAERS— 
DEFENDANTS— RESPONDENTS. 


Civil Procedure Code (Act Viof 1908), O. XXI, r. 46, 


~-Transfer of Property Act (IV of 1882), 5 56-—Un- 
paid purchase-money—Vendor's lien—Creditor of 
vendor, rights of—Sutt to enforce lien, maintainability 
of—Charge and mortgage, distinction between— Trans- 
fer of charge—Regusiration- -Sale certificate, sufficiency 


of. 
Where a debtor sold some property with a direction 


oa 


SAMBASLYA IER V, VEXNKATARAMA N$E. 


441 


to the vendee to discharge a debt payable by the 
vendor, but the creditor, on being tendered the amount 
mentioned ın the sale-deed, refused to accept it in full 
satisfaction of the debt and therenpon, In execution of 
a decree obtained by him on his debt, the creditor 
attached the amount outstanding with the vendee as 
balanced of unpaid purchase-money and purchased it 
himself, in a swt by the creditor to recover the amcuni 
claiming 8 lien on the property sold - 

Held, (1) that the amount was not only unaccepted 
purchase-money but remained unpaid purchase-money, 
|p. 443, col 1.] " 

(2) that the right to unpaid purchase-money was 
not immoveable property but was merely a charge 
and the attachment ofthe debt was properly made 
under O XXI, r. 46, C. P. O; [p 449, col 2] 

(3) that-the rıght to the lien for unpaid purchase- 
money passed to the plaintiff under tho Court sale, 
[p 419, col 1] 

(4) that 1t was not open to the vendee to raise ques- 
tions relating to the regularity or otherwise of tho 
execution proceedings taken by the plaintiff against 
his judgment-debtor. The proceedings were final be- 
tween the plaintiff and vendor and whether they 
were regular or irregular, the title to the debt and 
the charge had passed to the plaintiff and it was not 
open to the defendant to question the plaintiff's title 
on the ground of mere irregularity in the execution 
proceedings. [p 449, col. I 

Where a creditor attaches the unpaid purchase- 
money due to his judgment-debtor, under a sale-deed 
by him, the creditor cannot cause the property to be 
sold without previously bringing the debt to sale and 
purchasing it himself. [p 448, cols. 1 & 2 | 

Mol: Lal v Bhagwan Das, 3 Ind. Cas. 497; 31 A 443, 
GA L.J 615, Kunchtthapatham Pillar v. Palamalai 
Pillai, 39 Ind Oas 405; 32 M. L J. 347, (1917) M W. 
N. 166 and Elwmalar Chetty v Balakrishna Mudaliar, 
66 Ind. Cas. 168; 44 M 965; 41M L J. 297; 14 L W. 
379, (L921) M. W ON. 701, A. L R. 1922 Mad. 344, dis- 
tinguished. 

The distinction between a mortgage and a chaige 
is that whereas a mortgage amounts to a transfer of 
property, a charge does not amount toone Jf there 
is no transfer of immoveable property, the assign- 
ment of the charge need not be made bya registered 
instrument. -The ght to a debt being an action- 
able claim can be transferred only by an instrument 
in witing under 8. 130 of the Transfer of Property 
Act. [p. 448, col. 2 ] 

Where the debt is attached and is purchased in 
execution of a decree, the sale certificate may con- 
stitute the transfer in writing and it need not 
be registered by virtue of the exception to s. 17 
Registration Act [p. 448, col. 2; p. 449, col 1] 

Penumeta Subbarayu v. Veegesena Seetharamara ju, 


` 28 Ind Cas. 232,39 M. 283 at p. 286; 17 M. L. T. 57: 


(1915) M W. N. 174, distinguished 

Second appeal against a decree of the 
District Court, Hast Tanjore at Negapatam, 
in A. 8. No, 194 of 1922, preferred against 
that of the Court of the District Munsif, 
Mavavaram, in O. ‘8. No. 287 of 1920, 

Mr. T. S. Ramaswamt Iyer, for the Ap- 
pellant. i o 

Mr. N. Sivarama Krishnier, for the Re- 
spondents. 

JUDGMENT.—The facts of this case 
may be stated as follows :— 


One Perambalachetti owed the present 
plaintiff a sum of money on 9 promissory 
note dated 13th November 1913. The said 
Perambalachetti sold some of his properties 
on 16th October 1914 to Doraiswami Iyer, 
the father of the defendants and left Ra. 060, 
out of the purchase-money in the vendee’s 
hands with instructions to remit the same 
to the plaintiff towards his promissory note 
debt. Doraiswami Iyer remitted Rs. 625 to 
the plaintiff on lith December 1925; but 
the plaintiff refused to accept the amount 
on the ground that more sum than what 
was remitted was due. He afterwards in- 
stituted a suit against Perambalachetti on 
the promissory note and obtained a decree 
“ and in execution of that decree he attached 
the debt due to Perambala from Doraiswami 
Iyer, consisting of the unpaid purchase- 
money with interest and purchased it bhim- 
self. He now sues to recover the amount 
claiming also a lien on the suit properties. 
Unless the lien is upheld, the plaintiff's 
suit would be barred by limitation, The 
District Munsif held that as the amount 
was remitted by Doraiswami Iyer to the 
plaintiff andthe plaintiff refused to accept 
it, it is not unpaid purchase-money but it 
is only unaccepted—purchase-money and the 
plaintiff isnot entitled to the lien. With this 
view of the District Muusif, I do not agree 
assuming that the allegations of the plaint- 
iff are true. It is true that Doraiswami 
Iyer has followed the instructions of his 
vendor and has remitted the amount to the 
plaintiff. I Doraiswami Iyer has not chosen 
to inform the vendor of the fact that the 
amount was returned ‘and of his readiness 
to pay it to the vendor himself, I do not 
ses how ib ceased to be unpaid purchase- 
money. I, therefore, think that the ground 
on which the Munsif decided against the 
plaintiff cannot be accepted. 


On appeal, the District Judge confirmed 
the decree of the District Munsif on another 
ground, He refers to Mott Lal v. Bhagwan 
Das (1) and says that the present case is 
covered by that decision. He comes to the 
conclusion that the plaintiff is not entitled 
to guy charge relying on that judgment, 
I think the case has been entirely . mis- 
understood by the learned District Judge. 
Thatcase far from being against the plaint- 
iffe in his favour. That case only lays 
down that where a plaintiff attaches a 
portion of the purchase-money due to his 


(1) 3 Ind, Oas, 497, 31 A, 443; 6 A. Ld, G45, 


“Property Act. 


judgment-debtor, under a sale-deed by him, 
he cannot cause the property to be sold 
without previously bringing the debt to sale 
and purchasing it himself. The plaintiff 
in this case has followed the course indi- 
cated in that decision. The learned Vakil 
for the respondent concedes that the judg- 
ment of the District Judge in so far as it 
rests on Motz Lal v. Bhagwan Das (1) cannot 
be supported; but he seeks to support the 
decree on other grounds. His contention is 
that the charge has not been validly trans- 
ferred to the plaintiff. He relies on Kun- 
chithapatham Pillai v. Palamalt Prllar (2) 
and lumala: Chetty v. Balakrishna Muda- 
har 13). The formef case only says that 
the charge must be assigned by a proper 
conveyance. The latter case only decides 
that where a promissory note has been erm- 
dorsed, the right to an equitable mortgage 
connected with the promissory note does 
not pass by the endorsement. It seems to 
be now settled that the right to a mort- 
gage can be transferred only by a registered 
instrument: [see Dalagurimoorthy Chetty 
v. Nagulu Chetty (4) and Official Receiver, 
Trichinopoly v. Lakshman siiyar (5)] but 
I do not think that these cases help the 
respondent. In the present case we have 
not got to do with a mortgage but only 
with a charge. Charge is defined ins. 100 
of the Transfer of Property Act thus:— 
“Where immoveable property...is by act of 
parties or by operation of law made security 
for the payment of the money to another, 
and the transaction does not amount to a 
mortgage, the latter person is said to have 
a charge on the property’. The distinction 
seems to be that whereas a mortgage 
amounts to a tiansfer of property, a charge 
does not amount to one. lf there is no 
transfer of immoveable property, the as~ 
signment of the charge need not be made 
by a registered instrument. The right 
to the debt being an actionable claim can 
be transferred only by an instrument in 
writing under gs. 130 of the ‘Transfer of 
In the present case we have 
an instrument in writing, namely, the gale 
certificate issued by the Court. It is con- 
ceded by the learned Vakil for the respond- 
ent that the sale certificate need not be 


2) 39 Ind. Cas. 405; 32 M. L. J. 347; (1917) M. W. N, 


(3) 66 Ind Cas 169; 44 M. 965; 41 M L.J. 297; 14 
L. W. 379; (1921) M. W. N. 704; A. I. R. 1922 Mad. 344, 

(4) 69 Ind, Cas. 173; 41 M.L. J. 267; 14 L. W 101; 
(1921) M. W. N. 602. 

(5) 68 Ind. Cae, 752; 41 M, L, J, 453, 
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registered with reference to the exceptions 
of s. 17 of the Registration Act. It seems 
to follow “that the right to the charge 
passes along with the debt. The learned 
Vakil for the respondent relies on a dictum 
in Penumeta Subbaraju v. Veegesena Seetha- 
ramaraju (6), and contends that s. 8 of 
the Transfer of Property Act does not ap- 
ply to Courtsales. The passage relied on 
is not quite intelligible to me. I do not 
see why, under s. 8 of the Transfer of Pro- 
perty Act, the vendor's lien does not pass 
with the right to the money. It is true 
that s. 2 (d) of the Transfer of Property Act 
provides that the Act does not affect transfer 
by operation of law. But in the present 
case the contention of the appellant does 
not seek to affect the effect of the execu- 
tion sale. The effect ofapplying s.8is to 
strengthen the sale certificate by transfer- 
ring the lien along with it. Iam, therefore, 
of opinion that the right to the lien passed 
under s. 8 ofthe Transfer of Property Act 
along with the debt. 


It is next contended that the execution 
proceedings which culminated in the sale 
certificate to the plaintiff were irregular and 
cannot operate to transfer the right to the 
lien in favour of the plaintiff. He relies on 
O. XXI, r. 54, O. P. C., and contends that 
the charge is immoveable property within 
the meaning of that rule and not moveable 
property within the meaning ofr. 46. The 
appellant in reply relies on a decision in 
Nataraja Iyer v. South Indian Bank of 
Tinnevelly (7). That decision related to a 
mortgage and was followed by the Allah- 
ebad High Court in Lal Umrao Singh v. Lal 
“Singh (8). The respondent contends that 
these decisions cannot be regarded as good 
law after the other decisions above referred 
to by me which held that a right to a 
mortgage can be transferred only bya re- 
gistered instrument, being immoveable 
property. Itisunnecessary for meto ex- 
press any opinion here whether these deci- 
Blons are correct in so far as they apply to 
mortgages. ButI do not see any reason 
to doubt their correctness sq far as they 
relate to charges which do not amount to 
mortgages or transfers of immoveable pro- 
perty. 

(6) 28 Ind. Cas, 232; 39 M. 283 at p. 286; 17 M. L. T. 
57; (1915) M. W. N. 174. 

(7) 13 Ind. Oas. $1; 37 M. 51; 10 AL L. T. 503; (1911) 2 
M. W. N. 590; 22 M L. J. 105. 

{8) 80 Ind. Oas. 890; 22 A. L. J. 840, A. I. R. 1924 All. 
796; 46 A, 917; L. R. 5 A, 874 Qiy. 
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I am, therefore, of opinion that the at- 
tachment was correctly made under O. XX], 
r. 46 but apart from this, I think it is not 
open to the defendant to raise questions 
relating to the regularity or otherwise of 
the execution proceedings taken by the 
plaintiff against his judgment-debtor. The 
proceedings are final between the plaintiff 
and Perambala and whether theyare regular 
or irregular, the title to the debt and the 
charge have passed to the plaintiff and ıt 
is not open to the defendant to question the 
plaintiff's title on the ground of mere 
irregularity in the execution proceedings. 

The result is, I must hold, that the plaint- 
iff is entitled to the lien on the facts al- 
leged by himin the plaint and the ground 
given by the Courts below for dismissing 
the suit cannot be supported. As the first 
Court did not go into the merits of the 
case but only tried two preliminary issues, 
the case will go back for being regularly 
tried on the merits. 

The appeal is, therefore, allowed, the de- 
crees ofthe Courts below are reversed, and 
the suit is remanded to the District Munsif's 
Court for disposal according to law. 

The costs here and in the lower Appel- 
late Court will be paid by the respondents 
and the costs of the first Court will abide 
the result. 


The Court-fes paid by the plaintiff here 
and in the lower Appellate Court will be 
refunded to him. 


vV. N. V. Appeal allowed. 


R. L. 


OUDA CHIEF COURT. 
Sgoonp Civit APPEALS Nos. 161 ann 162 
oF 1925, 
March 24, 1926. 
Present: —Mr. Justice Hasan. 
DEPUTY COMMISS ONER, HARDOTI, 
MANAGER COURT or WARDS, 
KAKRALI ESTATH—Puatntier— 
APPELLANE 
versus 
SITAL SAH—DrErenpant No, 2—~ 
RESPONDENT 
Landlord and tenanit—Sale by tenant—Duty o 
vendee to prove that tenant had power of alienation 
—Landlord’s right to eyect—Custom, whether establish- 
ed by few recent alrenaitons 


A proprietor of a village is entitled to succeed 
in a suit for ejectment of the transferee from a 


è 4 
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tennt unless it is shown by the transferee that the 
teasnt had the right to make the transfer. 

sicnat-un-nwa v, Ganesh Parshad, 83 Ind. Cas. 51; 
liv L J. 730;100.& A.L. R 1305; L.R 84A. (Q) 
6, A. L R. 1925 Oudh 282, 1 O, W. N. 515, 28 O. O. 119, 
Tele1red to. 


A fow instances of alienations of recent dates un- 
objected to by the proprietor cannot establish a valid 
cuau Permibling a tenant to make a tranafer, 


Second appeal against the judgment and 
decree of the Third Additional District 
Judge, Luckhow at Hardoi, dated the 23rd 
December 1924, reversing thoseofthe Munsif, 
Sandila, dated the 19th December 1923. 

The Government Advocate and Mr. 
Niamatullah, for the Appellant. 

Messrs. Ji. B. Lal and R. N. Shukla, for 
the Respondent. 

JUDGMENT.—These are the appeals 
of the plaintitf in two suits. The lands in 
dispute are situate within the abadi of 
village Bauiganj in the District of Hardoi. 
A portion ot these lands is occupied by 
certain dwelling houses. The plaintiff is 
the owner of the village. The defendants 
claim title to the lands in suit on the basis 
ol three sale-deeds dated the 3lst of March 
lvis, luth of May 1919 and 15th of Septem- 
ber 1920. These sales were made by the 
former occupants of the houses and the 
lands areclaimed as appurtenances, The 
piaincwiff claims the right of ejectment on 
the basis of his proprietary title to the 
lands in suit. That Le ıs the proprietor 
of those lands is quite clear and indeed 
was never disputed. The defence which 
has succeeded in the Court below was that 
the tenants of the houses Lad the power to 
make the transfers under which the de- 
fendants held the lands in suit. 

The grounds of the decision of the lower 
Appellate Oourt are not clear to my mind. 
I propose,theretore, to dispose of the appeals 
on the tines on which they have been 
presented before me at the time of the 
wiguments both on the side of the appel- 
lantand the respondents. On the authority 
ot several decisions ot the late Court of 
the Judicial Commissioner of Oudh follow- 
ing tne decisions of the High Court at 
Ailahabad I am clearly of opinion that 
the plaintufis entitled to succeed unless 
it ıs shown by the defendants that the 
tenants had the right to make the sales 
in question; Azmat-un-nisa v. Ganesh Par- 
shad (1) On the side of the respondents 


EN 
(1) 83 Ind. Cas. 51; 11 0. L, J. 750; 10 O. & A. L. R. 
U5; L, R.6 A. (93 6; A. L R. 1925 Oudh 263; 10OJW, 
1 


là 
N. old; 23 O, 0. 9, è 
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it was argued that they had such a right 
under the terms of the wajib-ul-arz. 

The paragraph of the wajib-ul-arz in 
question is as follows:— 

“Persons who are non-agriculturists and 
carry onany profession, for example money- 
lenders, carders, weavers, etc., who have pur- 
chased lands on payment of price and built 
houses thereon, have complete proprietary 
powers in respect of their houses.” It is 
claimed that the vendors of the defendants 
are persons of the description given in the 
paragraph of the wajib-ul-arz just now 
quoted. I am of opinion that those per- 
sons may belong to the class mentioned in 
this paragraph, but it is absolutely ne- 
cessary to bring the case under that para- 
graph to prove further that the defendants’ 
transferors or their predecessors-in-interest 
had acquired the lands occupied by the 
houses on payment of prices thereof. This 
has not been proved. _ 

lt appears that the lower Appellate Court 
has laid some stress on certain instances 
of sales of houses in the abadi. of Bani- 
ganj, to which the landlord had taken 
no objection. In my opinion such instances 
of recent dates and few in number cannot 
establish any valid custom having the 
effect of legalizing the transfer now in 
question. ; 

The appeals, therefore, succeed. The 
decrees of the Courts below are set aside 
and in lieu of those decrees, I hereby 
decree the plaintifi's suit with costs in all 


the Courts. 
R. L. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Oivit Revision No òl or 1926. 
April 26, 1926. 
Present:—Mr. Justice Daniels. 
SECRETARY or STATE For INDIA IN 
COUNCIL—APPpPLioanT 
f VETSUS 
U. P. GLASS WORKS ar CHANDAUSI— 
OpposiTs PARTY. 
Carriage of goods—Ratlway Company—Risk Note 
orm Ii as amended in 1924—Amendment, effect 
Tone effect of the new Form of Risk Note H, as a 
proved by the Government of India and published in 
the Gazette of India for 1924, Part I, page 651, is 
that the Railway is liable for non-delivery of the 
entire consignment or of one or more complete pack-~ 


(95 I. O. 1926) 


ages if they fail to disclose in detail how they have 
dealt with tha coasignment, orif the effect of such 
discloaurs givgs risa toa presumption of misconduct, 
or 1f mis3o1du+t ba otharwisa proved, but is protected 
from lisbility for loas, including non-dolivery of part 
of a consignment not consisting of one or more com- 
plete packages. [p. 451, col. 2] 


Civil revision against an order of the 
Judge, Small Oause Court, Chandausi, 
dated the 30th of November, 1925. 

Mr. G. W. Dillon, for the Applicant. 

Mr. Panna Lal, for the Opposite Party. 

JUDGMENT.—This revision raises a 
question of the liability of a Railway Com- 
pany: Under the new form of Risk Note 
H approved by the Government of India 
under s. 72 (2) (b) of the Indian Rniilwiys 
Act and published in the Gazette of India, 
Part I, page 651, of the Gazatte for 1924. 
The Risk Note B and Risk Note H are sub- 
stantially identical both in the new and in 
the old Form so that rulings which apply to 
the one Form are applicable to the other 
also. Risk note B refers to a particular 
consignment, Risk Note H to all consign- 
ments sent by a particularconsignor under 
a common agreement. 

The facts are very simple. The plaintiff 
consigned fifteen tons of coal under Risk 
Note from Jayrawdi No. 3 Colliery Siding 


(Sitarampur Station) to Bahjoi (O. & R. R.). ` 


At destination five tons were found to be 
short and only ten tons were delivered. 
The line being a Government line, the 
plaintiff Oompany sued the Secretary of 
State for the value of the shortage. The 
learned Judge of Small Oause Court dealt 
with the suit on theview taken in a num- 
ber of authorities, of which Hast Indian 
Railway Company v. Firm Kishan Lal- 
Tirkha Mal (1) may be taken as an example, 
that “loss” means actual loss of goods by 
the Railway Oompany, and that where the 
plaintif merely alleges short delivery, it 
lieson the Railway Company to give some 
evidence of loss before they can claim the 
protectionof the Risk Note. Ghelabhaz Punsi 
v. Hast Indian Railway Company (2) is the 
leading case on the point. 


All these rulings were based on the old 
form of Risk Note. Tha learned Government 
Advocate contends that they are inappli- 
cable to the new form. The main provision 
protecting the Railway from responsibility 
for “loss, destruction or deterioration of, or 


(1) 73 Ind. Oas. 988; 45 A. 530; ?1 A. L. J. 438; 9 O. 
& AL R. 581; A.I, R., 1924 All. 7. 
gee 63 Ind. Oas, 241; 45 B. 1201; 23 Bom. L. R. 
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damage to, the said consignment” is the 
same io both cases, butthe exception has 
been replaced by two provisos the Jaasnaz? 
of which is materially diferent Tne wor: l3 
“wilful neglect” have heen replieed by the 
word “misconduct.” Uuder the old forn 
the burden of proving “wilful neglect’ w.s 
in all cases on the consignor, though 16 
might, of course, be proved by circumsta- 
tial evidence. In the new form there ara 
two provisos which run as follows:— 

“Provided that inthe following cases.-— 
(a) Non-delivery of the whole of the sail 
consignment or of the whole of one or more 
packages forming part of the said consign- 
ment packed in atcordance with the in- 
struction laid down in the Tariff or, where 
thera are no such instructions, protected 
otherwise than by paper or other packing 
readily removable by hand and fully address- 
ed, where such non-delivery is not due to 
accidents to trains or to fire, (b) pilferage 
from a package or packages forming part 
of the said consignment properly packet 
as in (a), when such pilferage is pointed 
out to the servants of the Railway Adminis- 
tration on or before delivery, the Railway 
Administration shall be bound to discloss 
to the consignor how the consignment was 
dealt with throughout the time it was in its 
possession or control and, if necessary, to 
give evidence thereof before the consignor 
is called upon to prove misconduct, but if 
misconduct onthe part of the Railway Ad- 
ministration or its servants cacnuol be fairly 
inferred from such evidence, the burden of 
proving such misconduct shall lie upon the 
consignor”’, 

The learned Government Advocate ar- 
gues with much force that the word 
“non-delivery” has been deliberately in- 
serted to make it clear that non-delivery is 
to be treated as a case of loss, If non- 
delivery is not equivalent to loss within 
the meaning of the agreement, such non- 
delivery cannot by itself in any case lay on 
the consignoor the burden of proving mis- 
conduct. It would, therefore, be futile and 
meaningless to provide that where non- 
delivery is of the whole consignment, or of 
the whole of one or more packages, the 
Railway Company must show in detail how 
the consignment was dealt with before the 
burden of proving misconduct can be cast, 
on the consignor. A proviso isin itsnature 
an exception to what precedes, but if “loss, 
destruction, deterioration or damage” on 
the one hand and “non-delivery” on the 

$ 
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other are two quite different things, then 
the so-called proviso is not a proviso at all 
and deals with matters outside the scope of 
the general rule. lt is also significant that 
the words “non-delivery of the whole of the 
sald consignment or of the whole of one or 
more packages forming part of the said 
consignment” correspond to the word “ex- 
cept for the loss of a complete consign- 
mentor of ons or more complete packages 
forming part of a consignment’ in the 
superseded form. 

The respondents’ contention is that the 
Railway is protected by the provisoin the 
event of non-delivery of the whole consign- 
ment, but is not protected in the event of 
short delivery, unless the portion undeliver- 
ed consists of a complete package or pack- 
ages. This construction is contrary tothe 
policy on which these Risk Notes have al- 
ways been framed. Thepolicy underlying 
them has always been to give complete pro- 
tection for the loss of part of a consignment 
not consisting of an entire package or pack- 
ages (possibly because such loss is especially 
difficult both to prevent and to detect), but 
only partial protection against the loss of 
the entire consignment, The effect of the 
new form of agreement, Inmy opinion, is 
that the Railway is liable for non-delivery 
of the entire consignment or of one or more 
complete packages if they fail to disclose 
in detail how they have dealt with the con- 
signment, or if the effect of such disclosure 
gives rise to a presumption of misconduct, 
or if misconduct be otherwise proved, 
put is protected from liability for loss, in- 
cluding non-delivery, of part of a consign- 
-ment not consisting of one or more com- 
plete packages. In this view the rulings 
relied on by the Court below are no longer 
applicable and the suit must be dismissed. 
[accordingly allow the revision and dismiss 
the suit with costs. 

As this is a case of first impression and 
the revision has been. filed in order to ob- 
tain a decision as to the effect of the 
amendment of the Risk Note, I direct that 
the parties bear their own costsin this Court. 

8. 8, Revision allowed. 4 
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LAHORE HIGH COURT. 
SECOND OIVIL APPRAL No. 2262 oF 1925. 
April 12, 1926. 
Present:—Mr. Justice Jai Lal. 
SMAIL AND OTAERS— PLAINTIFFS— 
- APPBLLANTS 
Versus 
NATHU RAM AND OTHERS—DEFSNDANTS ' 


— RESPONDENTS., 

Custom—Alienation by father—Declaratory suit by 
sons—Collusion between father and sons, effect of. 

Where a suit to contest an alienation by a 
father under Customary Law is collusive and the 
real plaintiff is the alienor himself though the 
nonimel plaintifis are his minor sons, the Qourts 
should not grant a decrees to set aside the aliena- 
tion. 

Dad v Lal, 82 Ind. Cas. 626; 5 L. 389; 6 L. L. J. 334; 
A. L R. 1925 Lah. 24, 1 L. O. 267, followed. 


Second appeal from a decree of the Dis- 
trict Judge, Shabpur and Jhang at Bar- 
godha, dated the 17th April 1925, reversing 
that of the Subordinate Judge, Fourth 
Olass, Jhang, dated the 30th January 1925. 

Mr. Mohammad Azam Khan, for the Ap- 
pellants. i 

Mr. M. L. Puri, for the Respondente. 


JUDGMENT.—Ahmad and three 
others sold two kanals and 7 marlas of 
waste land for Rs. 225 to Nathu Ram on 
the 6th October 1922. Permission of the 
Collector under the Land Alienation Act 
was obtained. Nathu Ram built a house 
on the land purchased by him, -Ahmad’s 
share in the land sold was one-ninth. His 
sons three of whom are minors and one a 
major instituted this suit for the usual 
declaration. The Trial Court granted a 
decree but the District Judge dismissed 
the suit holding that having regard to the 
unproductive nature of the land and its 
proportion to the entire holding of Ahmad 
and to the further fact that Ahmad was 
not a sonless proprietor, the alienation was 
a bona fide one and the plaintifs were not 
entitled to contest it. 
suit was not a bona fde. In Dad v. Lal (1) 
it was held that where the suit to contest 
an alienation is collusive and the real 
plaintiff is the alienor himself though the 
nominal plaintiffs are his minor sons the 
Courts should not grant a decree to set 
aside an alienation. Having regard to the 
findings of the learned District Judge this 
ruling covers the present case and con- 
sequently I dismiss this appeal but leave 


(D 82 Ind. Cas. 626: 5 L. 389: 8 L. L. J. 334; AIR. 
1925 Lah. 24: 1 L. 0. 267. ° 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Orit ORIGINAL Insotvaency No. 122 
oF 1925. 

March 26, 1926. 

Present:—Mr. Rupchand Bilaram, A. J. O. 
In the matter of a petition by Masses. 
DAVID SASSOON & Oo., Lro., KARACHI 
TO Have (1) DWARKADAS JAVHERMAT, (2) 
HARKISHINDAS JAVHERMAL AND (3) DowLat- 


KAM DWARKADAS ADJUDGED INSOLVENTS. 

Provincial Insolvency Act (V of 1920), s. 6 (g)— 
Notice of suspension, what is—Appropriation of goods, 
when effected—Contract Act (IX of 1872), 8. 81. 

For a abe Seo of goods by the sellers as ihe 
goods of buyers, no express assent by the buyers is 
necessary and may be implied. . 454, col. 2.] 

Pignataro v. Gilroy, (1919) 1 p 459: 88 L. J. K. 
B. 726, 120 L. T. 480; 24 Com. Cas. 174: 63 5. J. 265; 
35 T. L. R. 191, relied. upon. 

The fact that the goods were allowed to remain with 
i sellers and under their lien in no way prevents 

eye of property in the goods to the buyers. 


Wa N Antlin-und-Soda Fabrik vy. Hickson, (1908 
A. 0.419 at p 421; 75 L J. Oh 621; 95L.T. 68; 2 
T. L. R. 641; 23 R.P 0. 433, relied upon. 

Section 81 of the Contract Act contemplates that 
something should remain to he done by the sollers 
and not by the buyers for the purpose of ascertain- 
ing. the amount of the price Uae 

urley v. Bates, (1863) 133 R. R 639: 2H eC, 200; 
10 Jur. (N.s) 388; 10 L. T. 35; 12 W. R. 438; 33 L. J. 
Ex, 43; 159 E. R 83, referred to. 

A request by a person to his creditors not to press 
for payment till such times as the market improved 
or in the alternative to accept only 3 annas a rupee of 
their claim tantamounts to a notice of suspension 
within the meaning of s. 6°(g), Provincial Insolvency 
Act, [p. 454, col. 1. 

In re Maller, (1901)1 Q B. 51; 70 L.J. Q.B. 1; 49 
W.R. 65; 83 L. T. 545; 17 T. L. R. 9,8 Manson l, In 
re Crook, (1890) 24 Q B.D 320 and Crook v Morley, 

1891) A, O. 316, 61 L., J.Q. B. 97; 65 L. T. 389; 8 
orrell 227, relied upon. 

- Mr. Khanchand Gopaldas, forthe Peti- 

tioning Oreditors. 

Mr. Kalumal Pahlumal, for the Debtors. 


ORDER.—This is an application for 
adjudication of Harkishindas and Dwarka- 
das sons of Javhermal and their nephew 
Dowlatram son of Dwarkadas as insolvents. 
The petitioning creditors are Messrs. David 
Sassoon & Co., Ltd. Their case is that 
the three debtors carried on business either 
Bs members of a joint Hindu family or as 
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partners at Karachi in the name of Javher- 
mal 'Harkishiadas- and at Amritsarin the 
name of Javhermal Dowlatram, that the 
Karachi firm had indented for certain 
piscegoods through them, and had failed 
to pay forabout 159 packages, that about 
a month before the presentation of this 
petition, Harkishindas had approached 
them fora settlement and had declared his 
inability to pay and take delivery of the 
packages and offered to settle the loss at 
three annasin the rupee, the rate at which 
he had settled with some of his ecreditois, 
and had further stated that unless his 
creditors settled with him he will have to 
close down, that they had refused to accept 
the offer and had re-sold 112 packages 
resulting ina loss of about Rs. 21,500 and 
on the remaining 47 packages which were 
valued at over Rs. 30,000 they estimated 
their loss at about Rs. 11,000 and as secured 
creditors in respect of the 47 packages 
they claimed their right to present their 
petition for the balance of the debt due to 
them after deducting the market value of 
their security from the amount due to them 
in respect thereof, 

Harkishindas has pleaded that he alone 
is liable for the claim, if any, of the peti- 
tioning creditore. He has disputed their 
Tight to present the petition on a two-fold 
grouod: (1) that their claim is not a liqui- 
dated debt within the meaning of s. 9 cl. (1) 
sub-cl. (b) of the Act, and (2) that though 
he approached them for a settlement at 
three annas in the rupee he never stated 
to them that unless they or his other cre- 
ditors would settle with him he will close 
duwn, and that his offer ofa settlement or 
that the settlement made by him with 
others at three annas in the rupee was 
not sufficient notice within the meaning of 
s. 6 cl. (g) of the Actto found this peti- 
tion. 

With regard tothe partnership, he has 
asserted that though he and his brother 
Dwarkadas and their father Javhermal 
were partners and carried on business at 
Karachi and at Amritsar in two names as 
stated by the petitioning creditors, that 
partnership was dissolved about eighteen 
months prior to the petition, which was 
shortly after the death of their father ands 
has stated that their father had at the 
time of his death bequeathed the family 
house to his wife aad had directed that 
the Amritsar business should exclusively 
belong to Dwarkadas and the Karachi 
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business to Harkishindas, and that as there 
was a loss of about Rs. 40,000 in the 
Amritsar business which was awarded to 
Dwarkadas, his four annas share in the 
profit in the Karachi business should be 
aid to Dwarkadas to equalize the said 
oss and that in pursuance of those direc- 
tions Harkishindas had paid Rs. 93,600 to 
Dwarkadas and had taken over the Karachi 
shop. - 

His brother and nephew have besides 
relying on the defences raised by him 
pleaded that the notice, if any given by 
Harkishindas of suspension or of an inten- 
tion to suspend the Karachi business by 
proposing a settlement is no notice on 
their behalf, and is in no way valid as 
against them so as to found this petition. 
They have denied their liability for the 
claims of the creditors by the Karachi firm 
and have not admitted their inability to 
pay their creditors in full. 

The case of Harkishindas has for the 
convenience of the parties been dealt with 
separately. On the admissions made by 
him and on the evidence I have no hesita- 
tion in holding that both the objections 
raised by him to the maintainability of 
this application are groundless and have 
been raised for purposes which do not 
appeal to me as bona fide. The firm of 
Javbermal Harkishindas purchased from 
the petitioning creditors certain piece- goods 
under three different indents or contracts 
of purchase Exs. 19, 30 and 34 dated 17th 
November 1924, 29th September 1924, and 
14th February 1925, respectively. The 
goods were to be shipped during the months 
of March to May 1925. The shipments 
were made in due time. Exhibits 22, 234A, 
25 and 27 are the invoices. Exhibits 21, 
24, 26, 28, 29, 33, and 34 are the usual 
arrival notices sent by the sellers .to 
them. The goods were specifically appro- 
priated tothe buyers by certain running 
numbers which were specified in the in- 
voices and in the arrival notices. Accord- 
ing to the terms of the contract the price 
of the goods was payable on arrival [c]. 4) 
of the indent], interest was to run against 
the buyers from the day following the 
arrival of the goods (el. 2). The goods 
“were to be examined, paid for and remoy- 
ed within thirty days from the date of 
landing after, which date the goods were 
to be at the sole risk of the buyers (cl. 14), 
No claim in respect thereof was to,be 
entertained unless it had been lodged in 
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wriling with the sellers during the thirty 
days (cl. 9) and while the goods were in 
the custody of the sellers they were to be 
subject to their. lien for unpaid purchase 
money cl. (3). The thirty days allowed for 
objections and for taking delivery had long 
expired and the sellers had not only lodged 
no objections but had taken part delivery 
of the goods without protest. 

On these facts there can be no possible 
doubt that not only were the goods appro- 
priated by the sellers as the goods of the 
buyers, but such appropriation had been 
assented to, so that the sale was complete 
and the property in the goods had. passed 
to the buyers. No expressassent by the 
buyers is necessary and may be implied 
Pignataro v. Gilroy (1) and the fact that 
the goods were allowed to remain with the 
sellers and under their lien again in no 
way prevented the passing of property in 
them to the buyers; Badische Anilin-und- 
Soda Fabrik v. Hickson (2). It has been 
urged on behalf of the buyers that as the 
price was payable according to yardage, the 
sale could not be completed till the buyers 
had taken delivery of the packages, had 
measured the pieces, and had ascertained 
the price. There is no substance in this 
plea either. Section 61 of the Indian Con- 
tract Act contemplates that something 
should remain to be done by the sellers 
and not by the buyers for the purpose of 
ascertaining the amount ofthe price. So 
far as the sellers were concerned, they had 
measured the pieces and had ascertained 
the price which was duly shown in the 
invoices. Nothing further remained to be 
done by them. It is extremely doubtful if 
the pieces were ever intended to be re- 
measured bythe buyers, and it has not 
been seriously contended that they are 
ever measured again at thetime of deli- 
very. Assuming that the pieces were to 
be re-mearnred, that fact by itself would 
not be sufficient to prevent the property 
in goods passing to the buyers. In Turley 
v. Bates (3) the heap of clay which was 
sold by A to Bat a certain price per ton 
was to be loaded by B in his carts and to 
be weighed by him on a weighing machine 
which his carts had to pass on the way 

(1) (1919) 1 K. B. 459; &8 L J. K B. 726; 120 L. T. 
480, 24 Com Oas. 174; 63 S.J 265; 35 T. L. R. 191, 

(2) (1908) A. O. 419 at p. 421; 75 L. J. Ch. 621; 95 
L. T. 68; 22 T. L. R. 641, 23 R. P. 0. 433. ; 

(3) (1863) 133 R. R. 639; 2 H. & O. 200: 10 Jur. 
oe Y L. T. 35; 12 W. R. 438; 33 L. J. Ex. 43; 
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from A’s grounds to his owa place. It 
was held that the property in goods had 
passed to B before the clay was weighed 
and its price ascertained. This case is 
illustration (b) to s. 81, and though it 
refers to tha sals of apasifia and assertain- 
ed goods, tha sama priaciple would apply 
to goods which had been subsequently as- 
certained and duly appropriated to the 
buyer with his express or implied consent, 
unless the contract between the parties 
disclosed an intention to the contrary. In 
the present case the intention of the 
parties was that that sale should be com- 
plete and the property in goods should 
pass to the buyers as soonas the 30 days 
allowed for objection had expired. 

As secured creditors, therefore, of the 
47 undelivered packages the sellers were 
entitled to present their petition for the 
balance of the amount due to them after 
deducting the estimated market value of 
the goods from the amount due as their 
cost price and this sum was admittedly 
several thousands of rupees and was far in 
excess of the minimum of Rs. 500 prescrib- 
ed by the Act. 

With regard to the second objection, it 
ig again equally clear from the admission 
of Harkishindas that his firm had no money 
to pay for and take delivery of the goods 
ordered out by them through the petition- 
ing creditors and other importing firms, 
that the goods had arrived and the pay- 
ment of the purchase price was overdue, 
that the price of cloth had gone down and 
that the estimated loss on such goods was 
very heavy and far beyond their means. 
It was under these circumstances that he 
approached some of his creditors who were 
more amenable fora settlement and paid 
them from 24 annas to three annas in the 
rupee of their respective claims. Exhibits 
40/1-5 are the receipts passed by them. 
He then approached Doongersi the head 
broker ofthe petitioning creditors. He ad- 
mits having approached him with folded 
hands and to have flattered him and raised 
him tothe skies to gain his sympathies, 
and that Doongersi accordingly interceded 
on his behalf with the manager of the 
petitioning creditors with no fruitful re- 
sults. He has denied that he ever told 
Doongersi orany other person whom he 
approached for a settlement that he would 
close down ualess his creditors settled with 
him, and that all that he told them was 
that they should either settle withhim at 
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three annas in the rupee of the estimated 
loss or should not press for delivery of 
goods being taken till the market in- 
proved. Not only Doongsrsi and bis pity 
broker Jairam but Hassomal the bretuer 
of the Bombay & Co., and Kanayalal the 
gaarantee brother of Messrs. Shaw Wallacs 
& Oo, who were similarly approached have 
spoken to the threat conveyed by Har- 
kishindas that he will close down unless 
his creditors settled with him. 

Their story is but natural, and I see no 
reason to disbelieve them. Assuming, how- 
ever, that what Harkishindas has state! is 
true, it does not help him in the least Tro 
Hobsons choice given by him to the peti- 
tioning creditors and to other importing 
firms either to wait sufficiently long ti'] 
the market improved or to accept three 
aunas in the rupee of the estimated secured 
claims was clear notice within the mean- 
ing of s. 6 el.(g) of the Act. This clau-e 
is a reproduction ofs.1 cl. (h)of the Eng- 
lish Bankruptey Act which has been the 
subject of judicial interpretation, and the 
same interpretation may safely be applicd 
here. It is well settled that under the 
English Act the notice contemplated hy 
8. |, el. (A) need not be in writing or ex- 
pressed in any particular form, and though 
on the one hand the mere admission by a 
debtor that he is insolvent, is not sufticient, 
any communication made by him which 
either expressly or by necessary implici- 
tion conveys to an ordinary business man 
the impression that the debtoris aboutto 
or intends to suspend payment, is enough. 
It is, no doubt, true thatthe notice econ- 
templated by this clause is a notice to he 
intentionally given by the debtor, but the 
intention of the debtor can best be gather- 
ed from the circumstances under whiel 
the communication is made. 

-A statement by a debtor that he was 
utterly penniless, that he could not pay 
anybody, and had lost everything, made 
to a person from whom he had receive! 
a certain sum of money in consideration 
of his agreeing to take him as a partner rt 
a future date on certain events was hel | 
by Lord Alverstone in In re Miller (|) to 
be sufficient under the circumstances o? 
that case to amount to an act of bankruptcy. 
Likewise in the leading case of In re Croos 
(5), it was held that a declaration of in- 


see (1901) 1 Q B. 51; 709 L. J.Q B. 1,49 WRG 
L T. 545, 17 T. L R. 9; 8 Manson 1, 


O (1890) 24 Q. B. D. 320, 
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ability to pay might amount to a notice 
of suspension, and that such stoppage need 
not be permanent, buf may be temporary. 
‘This case was affirmed by the House of 
Lords in Crook v Morley (6) and at page 
319* Earlof Selborne observed as follows:— 
“To ‘suspend,’ in its natural signification, 
` rather means som:thing which may not be 
permanent than that which necessarily is 
so. A perpetualstoppage of payment would 
be a suspension and something more; but 
to say that the word ‘suspension’ means 
nothing, in this context, but a necessarily 
permanent stoppage of payment, is a pro- 
position to which I cannot agree. A stop- 
page of business in the ordinary course, 
and of the payment of debts in the ordinary 
course, is so serious a thing in many if not 
in all businesses, certainly for example in 
the business of a banker, that the Legisla- 
ture might well consider it a sufficient 
reason for giving the creditors the power of 
treating it as an act of bankruptcy in itself, 
without entering into the question whether 
in conceivable circumstances and by con- 
ceivable methods it might not come to an 
end and business be resumed. I cannot 
but think that it would be doing violence 
to these words if a suspension of payments 
de facto, whether in circumstances which 
might make it possible to resume them or 
in circumstances which might make that 
impossible, were held not to be enough.” 
Whether notice given by a debtor is suff- 
cient or not must, however, depend on the 
facts of each case. So far as the facts of 
this case go, the request by Harkishindas 
that the petitioning creditors should not 
press for payment till such time as the 
market improved and his alternative offer 
to settle at three annas in the rupee were 
clear unequivocal notices that he had 
suspended or that he intended to suspend 
business within the meaning of the sec- 
tion. 

Both these objections fail, and I accord- 
ingly adjudicate Harkishindas and the firm 
of Javhermal Harkishindasinsolvents. The 
case will now be set down for further hear. 
ing with regard to the question raised by 
Dwarkadas and Dowlatram on 29th April 
1926. 

e P. BA. Order accordingly. 


B. L. 
(6) (1891) A. 0,316; 61 L. J. Q. B. 97, 65 L. T. 389; 
8 Morrell 227, 
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NAGPUR JUDICIAL CQMMIS- 
SIONER’S COURT. 
Sxoonp UIvIL APPHAL No 153 or 1925. 
March 16. 1926. 

Present:- -Mr. Hallifax, A. J. O. 
BAYAN BAI—Derenpsant—APPELLANT 
mergus 
PARAO AND ANO[HER-—PLAINTIFFS — 


RESPONDENTS. 

Hindu Law—Widow -Surrender to last reversioner, 
whether acceleration—Surrender of tenancy——Con- 
sent of reversioner, necessity of —Civil Procedure Code 
(Act of 1998), 8. SA aa finding of fact 
—Reversal in second ap 

A surrender by a wi i A the last reversioner can- 
not operate as an acesleration of the succession, as it 
may in the case of surrender in favour of next rever- 
sioner [p. 458, col. 1 } 

A Hindu widow may surrender a pense without 
the consent of the next reversionsr. [tbid.] 

Wasudeo v. Bhiwa, 89 Ind Oas. 44; 21N. L. R. 62; 
A. I. R, 1925 Nag. 306, not followed. 

If there is any legal evidence to form even a part 
of the basis for an erroneous finding, it must stand, 
however gross and inexcusable the error may be, 
[p 456, col. 2.] 

Tukaram v. Chintaram, 92 Ind. Cas. 327; 20 N. L. 
R 17; A. L R. 1924 Nag. 91, followed. 


Appeal against a decree of the Addi- 
tional District Judge, Raipur, dated the 
22nd December 1924, in Civil Appeal No. 72 
of 1924. 

Mr. J. C. Ghosh, for the Appellant. 

Mr, J. Sen, for the Respondents. 


JUDGMENT.—The learned Judge of 
the lower Appellate Oourt starts with the 
acceptance of the principle that the burden 
lay wholly on the plaintiff to prove that 
Sahodri Bai was a minor in November 1922, 
but itis apparent from even a casual ex- 
amination of the case that he has not stuck 
to that principle by any means closely. The 
finding is almost certainly an error, butatill, 
if there is any legal evidence on the record 
to form even a part of the basis for it, it 
must stand, as was explained in Tukaram 
v. Chintaram (1) “however gross and in- 
excusable the error may be”. It is necessary 
then to examine the whole of the evidence, 
as it is asserted for the appellant that there 
is no evidence at all, weak or strong, even 
given by the other party, on which that 
finding could possibly stand. 

The second plaintiff Hawli Kurmi (P. W. 
No. 1) said: “I do not know when Sahodri 
was burn. I estimate her age at present 
to be 14 years. She first came to her hus-' 
band’s place after gauna ceremony in the 
Baisakh of last year. She must be then 


(1) 92 Ind. Oas. 397; 20 N. L. R. 17; A, 1, R. 1994 
Nag. 91, 


* “born in my presence.” 
{P. W. No. 3) said: 


d 
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‘about 12 or 13 years old.” 
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Bishambar 
Kunbi (P. W. No. 2) said: “she is about 
13 or 14 years old at present according to 
my estimate......Musammat Sahodra was not 
Shiocharan Kurmi 
“Musammat Sahodri is 
at present 13 or 14 years old.” 

These three witnesses were examined in 
December 1923.. In regard to the age of 
Sahodri they state. their own opinions, 
which are ridiculous and contradictory 
enough to put them beyond all possibility 
of acceptance by any sane person, but that 
does not matter. What does matter is that 
they are not admissible in evidence at all. 


-~ The only piece of admissible evidence in 


the extracts quoted is the statement that 
Sahodri’s gauna ceremony took place in May 
1922. This has been accepted in the lower 
Appellate Court as true, and it must be 
accepted now as a fact that the gauna 
ceremony did take place in May 1922, 
though it is fairly clear that it took place 
earlier. 


. The next witness for the plaintiff was 
Sahodri herself (P. W. No. 4), She was ex- 
amined on the 19th of March 1924 and the 
learned Judge ofthe First Court recorded 
that her appearance was that of a person of 
17 .years of age, with a note that she 
herself said she was 19 years old. Her 
appearance as indicating her ‘age is cer- 
tainly evidence of the kind ordinarily call- 
ed “material evidence” to distinguish it 
from oral and documentary. Her deposi- 
tion in examination-in-chief was as follows. 
“My parents used to say that I was born one 
year after Sambat 1953 or Sambat. 1956 I am 
at present 19 years old. My gauna ceremony 
took place 3 or 4 years ago. This gauna 
ceremony took place when I was 12 years 
old. In cross-examination she said: “My 
former husband Kedar had kept one 
Gahiran woman as his mistress, so my 
parents delayed my gauna ceremony for 3 
years after I had attained my maturity.” | 


The only pieces of admissible evidence 
in this, apart from those that go to dis- 
prove the allegations of the plaintiffs, are 
the fact of her having in March 1924 the 
appearance of a person of 17 years old, and 
her statement that she was then 19 years 
old. The latter is, however, no support to 
the finding that she was under 18 in 
November. [Even if it is accepted as both 
true and accurate it only proves that 
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eighteenth birth may have beenin any of 
the following seven months of that year. 

The last witness for the plaintifs wag 
the Civil Surgeon (P. W. No.5) who had 
examined her teeth and presumably based 
his opinion also on her general appear- 
ance, but he does not help the plaintiffs’ 
ease, He says that in his opinion Sahodri 
was more than 17 in March 1924. He states 
no upper limit to his opinion of her age, 
and for all there isin his deposition, that 
upper limit might be sixty. 

The first witness for the defendant wag 
Sahodri’s father, Bhuneshwar Kurmi (D, 
W. No. 1). He said: “Sahodri was born 
some 2 or3 years after the great famine year 
Sambit 1956. Kedar had kept one Gahiran 
as his mistress, so Musammat Sahodri's 
gauna ceremony was delayed by me by 
two years. Under cross-examination he 
said: “Musammat Sahodri was married 
to Kedar in the month of Baisakh 3 or 4 
years ago. She was 9 orl0 years old at 
the time of her marriage. I am not literaie 
sol cannot say what her age was at that 
time.” 

In the whole of this the only statement 
with any approach to trustworthiness is 
that Sahodri was born not more than four 
years after “the great famine of 1956” that 
is not later than the middle of 1901, so 
that she was at least a few months over Ig 
in November 1922, But we are not at pie- 
sent concerned with the reliability of the 
evidence. As far asIcan understand the 
reasons for the finding stated in the judg- 
ment of the lower Appellate Court which 
are by no means clear, they are these. 
Sahodri’s gauna was in May 1922: that can- 
not have been more than two years after 
she attained maturity; she cannot have 
been more than 15 when she attained 
maturity; therefore, she was not more than 
17 in November 1922, 

It is not necessary to point out the 
glaring fallaciesin this. The finding ig 
not based even on the one small scrap of 
evidence to theeffect that Sahodri was under 
18 in November 1922 which is admissible, 
her appearance when she came into Court 
as a witness in the case. That would be 
strong evidence in a case in which there 
was a question of the minority or majority 
of a person with the appearance 8f h 
child of six or of a man of fifty, but in 
what may be called border-line cases it goes 
for nothing, as was admitted by the learned 


she was not 18 in March 1922, but here Judge who put that piece of evidence on 
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‘the record and also by the Oivil Surgeon, 
who is an expert in such a matter. 

The finding of the lower Appellate Ccurt 
must, therefore, be set aside and it must 
be found that Sahodri Bai was not under 
the age of 18 when she executed the deed 
of surrender in November 1922, For the 
respondents an endeavour was made to 
support the judgment of the lower Appel- 
late Court on two new pleas of law. The 
first was that the surrender by the widow 
was equivalent to an acceleration of the 
succession and that is equivalent to the 
death of the widow, and the suit was filed 
within two years of the surrender. The 
learned Pleader was probably thinking of 
a surrender to the next reversioner not to 
the last. 

It was further urged that according to 
the ruling of a Bench of this Court (Baker, 
J. O., and Kinkhede, A. J.C) in Wasudeo 
v. Bhiwa (2) a Hindu widow cannot pos- 
sibly- surrender a tenancy except with the 
consent of the next reversioner. ‘That view 
does seem to have been taken in that case, 
but it was outside the case. I am, there- 
fore, not bound to follow it and with all 
respect I find myself unable to do so. 

The decree of the lower Appellate Court 
will be set aside and that of the First Court 
restored, The respondents here will pay 
the whole of the costs in all three Courts. 
The Pleader’s fee in this Court will be 


twenty rupees. 
G. RK. D. 


R L. 
(2) 89 Ind Cas. 44; 21 N. L. R. 62, A. I R.1925 
Nag. 306. 


LAHORE HIGH COURT. 
SEGOND Civin APPEaL No. 3043 or 1925. 
April 26, 1926. 

Present:—Mr. Justice Campbell. 

RAM SINGH AND oTHRERS—DEFENDANTS— 
APPELLANTS 
VETSUS 
ALI BAKHSH AND OrHERS—PLAIKTIFFS—- 
RESPONDENTS. 

Graveyard—User of land as graveyard—Dedication 
by user-—Presumption. _ 

An exclusive and continuous user by the public of 
a land as graveyaid with the owner's knowledge and 
acquiescence for the presciiptive peliod will 1aise 
a en ofa dedication to the pubhe. [p. 459, 
col 4] 


Appeal accepted. 





Chairman of the Howrah Municipality v. Khetra 
Krishna Afuter, 33 O. 290, 10 0. W, N 1044;4 0.1L, 
J. 343, referred to 

By the custom of the country the ground in which 
human remains are interred is regarded for ever ag 
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vested in others, the permission to bury.in the land 
carries with it the right to perform all cugtomary rites, 

Ramrao v. Rustumkhan, 26 B. 1988; 3 Bom. L. R. 
717 and [lahi Bakhsh v. Court of Wards, 78 P. L. R. 
1902; 52 P. W. R 1908, referred to. 

Second appeal from a decree of the 
Additional District Judge, Hoshiarpur, 
dated the 24th August 1925, affirming that 
of the Subordinate, Judge, Third Class, 
Hoshiarpur dated the 5th May 1923. 

Mr. Fakir Chand, for the Appellants. 

Mr, Niaz Muhammad, for the Respond- 
ents, 

JU DGMENT.—This suit was - brought 
by Ali Bakhsh and others of the village 
Bagha in the Hoshiarpur District for the 
ejectment of the defendants from field 
No. 981 measuring 4 kanals and for a per- 
manent injunction requiring the defendants 
to remove certain structures from the land, 
The defendants are Jat propristors of the 
village and owners of the land in suit, 
but the plaintiffs alleged thatthe land in 
suit isan ancient graveyard in possession of 
the Muhammadan plaintifs from time im- 
memorial. 

The Trial Court gave the plaintifs a 
decree for ejectment of the defendants 
from the land and foran injunction re- 
quiring them toremove the kotha, khurlt 
and dher from it and to restore it toits pre- 
vious condition asa graveyard. This deci- 
sion was upheld on appeal by the District 
Judge and the defendants have come to this 
Court on second appeal. 

The following findings of fact are arrived 
at by the lower Appellate Court after con- 
sideration of all the entries regarding this 
land, which have been made in the varivus 
Records of Rights. Ever since the ancestors 
of the plaintiffs settled in the village 
they have been allowed by the proprietors 
of the land in suit to bury their dead in 
it. A takia and a well were built on this 
land for their requirements by the Muham- 
madans and the land became thus dedicated 


.as @ graveyard by userif not by an ex- 


press declaration. During the last decade 
very few dead bodies appear to have been 
buried in the Jand in suit, the burial ofa 
girl a few months prior to the institution of 
the suit being the only instance which has 
been definitely proved, The old graves have 
been levelled to the ground by weather and 
the principal reason fer this graveyard 
having become neglected is the provision 
cf a new graveyard elsewhere in the vl- 
lage. A long series of entries in the re- 


sacred, and though the ownership of the soil may be e venue records from 1852 down to 1904-05 
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show the «whole area in suit to have been 
dedicated to the Muhammadan community 
as takia and graveyard. The subsequent 
change which varied these entries was un- 
- warranted, and the entries which limit the 
area of the graveyardtol kanal 10 murlas 
is incompatible with the state of affairs ac- 
tually found in existence. " 

In appeal the defendants principally 
relied on a dictum in Chairman of the 
Howrah Municipality v. Khetra Krishna 
Mitier (1), apparently based on English and 
Americar cases, that land dedicated for 
a cemetery, if subsequently abandoned, 
will revert to the dedicator or his heirs. 
This, however, is ofno assistance to the 
appellants since it has not been found 
by the lower Appellate Court that there 
has been a complete abandonment. In other 
respects the ruling supports the case of the 
plaintiffs, for it was also declared that ex- 
clusive and continuous user by the public 
with the owner's knowledge and acquigs- 
cence for the prescriptive period will raise 
a presumption ofa dedication to the public. 
In Ramrao v. Rustumkhan (2) it was ruled 
in the case ofa graveyard, disused for 20 
or 30 years, that by the custom of the coun- 
try the ground in which human remains are 
interred is regarded for ever as sacred, and 
that, though the ownership of the soil may 
be vested in others, the permission to bury 
in the land carries with it the right to 
perform all customary rites. This case was 
relied on by the Ohief Court in their 
decision Ilahi Bakhsh v. Court of Wards 
(3) which was upheld by the Privy 
Council [Court of Wards v. Ilaht 
Bakhsh ‘4).| On the facts of that case it 
was held that the land there in suit formed 
part of a graveyard set apart for Muham- 
madan community and that by user, if not 
by dedication, the’land was wagf. In the 
present case this decision has been followed 
by the learned District Judge. The appel- 
lants’ Counsel bas contended that the en- 
tries in the revenue records here are not 
the same as were those of the land in suit 
in that case. Here, however, the learned 
District Judge has held on other evidence 
that all the entries in the Records of 
Rights are not correct and on his findings 

(1) 33 C. 290: 10 O. W, N 1044;4 0. L. J. 343. 

(2) 26 B. 198, 3 Bom lL., R 717. 

G 78 P. L. R 1908; 52 P W. R. 1808. 

(4) 17 Ind. Cas. 744; 27 P. R. 1913, 1 P. W. R. 1918; 
li A. L.J 265; 13 M. L. T. 318; (1918) M. W N. 270; 
17 0. L. J. 360; . 83 P. L. R. 1913; 400. 297; 15 Bom, 
L. R. 436; 25 M, L. J. 61; 40 I, A. 18 (P.O), 
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of fact, quoted above, he was right in con- 
sidering the two cases to be analogous. 

The appeal must be accepted in one small 
detail. The ownership of the defendants 
is not disputed and it was unnecessary and 
also wrong for the Courts below to decree 
the defendants’ ejectment. The decree 
will be merely one fora permanent injunc- 
tion requiriug the defendants to remove the 
kotha, khurli and dher from the land in suit 
and to restore the land to its previous con- 
dition of a graveyard. The plaintiffs-re- 
spondents will have their costs in this 
appeal. 


R. L; Appeal accepted. 


CALCUTTA HIGH COURT. 
APPRALS FROM OxIGINaL Decrees Nos. 26 
To 78 or 1924, 

January 5, 1926. 
Present:—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Panton. 

Tugs SECRETARY or STATE ror 
INDIA ın COUNCIL—Oppositg Paaty 
—APPELLANT 


LETSUs 
NARESH CHANDRA BOSE— CLAIMANT 


— RESPONDENT. 
Land Acquisition Act (I of 1894)—Valuation—Assess- 
ment, mode of —Potential value of land 
In assessing valuation under the Land Acquisition 
Act the Court should consider the potential value of 
the land. [p. 460, col. 2.] 


Appeals against the decrees of the Special 
Land Acquisition Judge, 24-Perganas, 
dated the 10th of October 1923. 

Babu Surendra Nath Guha and Mr. M. 
Nuruddin Ahmed, for the Appellant. 

Babus Brojolal Chakravarty, Dharmo 
Das Sett, Rupendra Coomar Mitra and 
Paresh Nath Mukerjee, for the Respondent, 

JUDGMENT. 

Greaves, J.—These three appeals arise 
out of land acquisition proceedings in 
respect of lands acquired by Government 
for an extension of the Gun and Shell 
Factory at Ichapur in the 24-Perganas. The 
lands acquired which form the subject- 
matter of these three appeals extend to 255 
bighas 19 cotias and three chittaks in all, 
the lands covered by Appeal No, 26 which 
arises out of Case No. 88 of 1918 extend 
to 5 coitas 4 chittaks, those of Appeal No, 27 
which arises out of Case No. 9U of 1918 ig 
12 bighas 4 cotias and 13 chittaks, and thosa 
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of Appeal No. 28 which arises out of Oase 
No. 100 of 1918 to 243 bighas 4 cottas 6 chit- 
takes. The appeals have all been heard to- 
gether and are governed by one judgment 
in the Court below and the same questions 
arise in allof them. 

The declaration for the acquisition of 
the lands was published on the 5th Decem- 
ber 1917 and the declaration itself is dated 
the 3rd December 1917. The award of the 
Land Acquisition Deputy Collector is dated 
the 26th July 19:8, he had to deal with 
some 300 bighas of land but as already 
stated these appealsrelateto some 255 bighas 
only out of this area which appertain to an 
estate Touzi No 617. 

The Deputy Collector valued the lands 
speaking generally at Rs. 850 per bigha 
for brick-field land on the river front, the 
homestead land fronting on Ferry Fund 
Road at Rs. 700 to Rs, 800 per bigha, that 
fronting on Jickford Street, Majherpara 
Road and the main Cross Road at Rs. 500 
to Rs. 700 per bigha and that fronting on 
smaller roads and passages at Rs. 400 to 
Rs. 500 per bigha. It is not necessary to 
consider his valuation as regards structures, 
etc, on the land The valuation was 
objected to by the respondents on the 
ground that the land should have been 
valued as a mill site and not as a resi- 
dential area. The Special Land Acquisition 
Judge has accepted this contention. He 
has divided the land into three blocks 
which I will call A, B and C. The land 
comprised in block A is nearest to the 
River Hooghly and stretches therefrom to 
a line drawn from plot No. 18 on Hr, 14 to 
the north to plot No, 27 on the south and is 
valued by the Judge at Rs. 1,200 per bigha 
valued as a single clear mill site. Block 
.B extends on the same map from the line 
AB to the line CD which runs from 
plot No. 192g on the north to plot No. 183 to 
the south on the same map. This block the 
Judge considera would be influenced as to 
value by the demand for mill sites and on 
this basis he values it at Rs. 1,000 per bigha. 
The remaining block which extends from 
the line CD eastwards on the same map he 
thinks would be lesa influenced as to value 
by the demand for millsites as there would 
be no need for a mill to go back as far as 
that®and he accordingly values it at Rs. 800 
per bigha. The values in both the latter 
cases ara as in the cass of block A for 
what the Judge calls single clear sites 
which I take it to mean cleared of tenants. 
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The Judge having arrived at these figures 
which he states are the values in the Calcutta 
market proceeds to apply a further pro- 
cess of superimposition upon the figures of 
the Land Acquisition Deputy Oollector 
which he accepts as correct for what he 
calls local market values in order to arrive 
at a valuation and asa result he has en- 
hanced the awards by Rs. 51,297-1-3 in 
Case No. 100 of 1918, by Rs. 3,509-4-9 in 
Case No. 90 of 1918 -and by Rs. 84-7-3.in 
Case No. 88 of 1918. 

As 1 understand the learned Judge he 
considers that the lands have a value as a 
potential mill site and he values them 
accordingly and upon the basis which I 
have indicated. The judgment is attacked 
by the Secretary of State on three grounds: 
(1) That the finding that the lands were 
available as a mill site is incorrect; (2) 
that accordingly the enhancement of the 
award allowed on this basis is incorrect; 
(3) that in any case the whole additional 
amounts allowed should not have been 
given to the respondents as part of the 
enhanced value would, it is said, belong to 
the tenants who have not appealed. 

I can dispose of the 3rd point at once 
for there seems to me to be no substance 


in it. The learned Special Judge 
disputed the apportionment made ın 
favour of the tenants and apportion- 


ment cases were instituted with the re- 
sult that the tenants came to a setile- 
ment with the landlords accepting definite 
amounts of the compensation moneys. It 
accordingly seems to me that the tenants 
have no further interest and that the land- 
lord if the enhancement stands is entitled 
to receive the compensation money in 
accordance with the decision of the Special 
Land Acquisition Judge. 

The other two points are interconnected 
and can be dealt with together. 

I confess that I feel a difficulty in ac- 
cepting the methods and calculations of 
the Special Land Acquisition Judge for it 
seems tome that either the site must be 
valued asamill site or the potentiality 
must be disregarded as being non-existent 
and the land must be valued.as the Land 
Acquisition Deputy Collector has valued 
it. It will, I think, be a convenient course 
to indicate at this point the position of 
the land. As appears from the map Ids. 14 
to which I have already referred the Icha- 
pur Gun and Shell Factory les im- 
anediately to the south. From Ex. 15 the 


' 
rane na mame "e oo 
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sketch map of the River Hooghly the land 
appears toelie in a mill area. Three miles 
to the north lie the Waverley and Craig 
Jute Mills and immediately to the north 
of this mill lie some 12 other mills close 
together abont one mile directly to the 
north of Ichapur lie the Shamnagar Jute 
Mill and the Dunbar Cotton Mill. South 
of the Ichapur Gun and Shell Factory lie 
the water-works the land near which it 
is said would not be allowed to be used 
for mill sites; and south of the water- 
works lies: Barrackpore south of this again 
lie some 10 or 12 mills close together 
including Kelvin and Kerrison which are 
referred to-in the evidence and which are 
some four miles distant from the land in dis- 
pute. Upon the evidence the land in ques- 
tion with its river frontage to the west and 
the Railway in close proximity on the east 
is suitable for the erection of a mill. 

lt ia urged, however, that the land being 
in close proximity to the Gun and Shell 
Factory has no potential value as a mill 
site as the Military Authorities would 
never have allowed a mill with the neces- 
sary buildings attached thereto to be 
erected in close proximity to the Gun and 
Shell Factory and reliance is placed on 
the evidence of Major Winlaw, Director of 
Ordinance Factories. He states that the 
Military Authorities would have objected 
to any mill being erected on the land in 
suit during the War and that apart from 
the War there would always be the same 
objection to such a proposal. He stated 
that the Factory was second class Fortand 
that under the Army Regulations restric- 
tions had been imposed on thé erection of 
buildings in the neighbourhood of second 
class Forts and under these Regulations 
there would be objection on the part of 
the Military Authorities to the erection of 
buildings on the land acquired. In cross- 
exafnination he stated that the necessary 
declaration referred to in the Regulations 
must have been published. 

It turns out, however, that this is not the 
case. The Regulations to which the wit- 
ness refers and which have been placed 
before us are merely extracts from the 
Indian Works of Defence Act (VII of 1903) 
as amended by Act V of 1909. 

Olause 3 of the main Act empowers a 
Local Government to impose restrictions 


by a declaration upon the use and enjoy- 


ment of land in the vicinity of any work 
of defence in order that it may be kept 
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free from buildings and other obstructions: 
Olauso 7 sets out the restrictions which 
may be attached and the limits thereof, 
Clause Y provides for notices to persons 
whose interests jin the land may be 
affected by the declaration and el. 12 pro- 
vides for an inquiry by the Collector into 
any decrease in thevalue of the land and 
for an award of compensation, 

I do not see, therefore, how this assists 
the appellant, In the first place there was 
no declaration and had there been one 
compensation was payable for any decrease 
in the value of the land arising from the 
declaration. The fact that the land could 
never have been made available as a mill 
site owing to the proximity of the Gun 
and Shell Factory does not, in my view, 
disentitle the persons affected by the de- 
claration from claiming compensation on 
the basis that but for the existence of the 
Gun and Shell Factroy the site might have 
been disposed of as a mill site unless pos- 
sibly it can be shown that they purchased 
the land knowing of the disability under 
which it laboured which is notthe case 
suggested here. 

To hold otherwise would, I think, produce 
a strange result. Suppose A to havea 
site suitable for a mill site and which is 
on the market as such then if the appel- 
lant’s contention is correct as soon as 
any military work is constructed on ad- 
joinining land in favour of which a de- 
claration under Act VII of 1803 might be 
made the value asa mill site is no longer 
the subject-matter of compensation but 
the owner must be content with such other 
compensation to which he may be en- 
titled owing to the restricted user imposed 
on the land. I findit difficult to see how 
this can be the case and why he is not 
also entitled to compensation for such 
value as the land may have as a mill 
gite. But so far as this particular site in 
suit is concerned reliance was placed by 
the appellant on a passage in Fink v. 
Secretary of State for India (1) as showing 
that this site was not availableas a mill 


‘site but the view there expressed is not 


based upon any statutory provision pre- 
venting such user but merely on its pro- 
ximity to the Gun and Shell Factory, 

I agree with the finding of the learned 
Special Land Acquisition Judge that upon 
the evidence the land acquired had 


potential value as a mill site and that in 
(1) 34 O. 599 at p. 604. 


462 
fixing the compensation this should be 
taken into account. This disposes of the 
appeals which accordingly fail and are 
dismissed with costs. We assess the hear- 
ing fee in Appeals Nos. 26 and 27 at five 
gold mohurs in each case. 

We next come to the cross-objection 
filed on behalf of the respondents who object 
to the method of valuation adopted by 
the Special Judge and claim Rs, 1,500 for 
firm land over the wholearea and Rs. 750 
for tank land so far as the 243 bighas are 
concerned and Rs. 2,000 and Rs. 1,000 res- 
pectively for the firm and tank land of the 
other areas. They say that the Special 
Judge (|) has not given proper weight 
to the prices paid by the Kelvin and 
Kerrison Mill and by Oarig Mill, (2) that 
he has wrongly rejected the evidence of 
Mr. Shrosbree, (3) that he should have ac- 
cepted the offer of the Maharaja of Dar- 
bhanga asa genuine offer at any rate for 
the purpose of showing that the land was 
on the market as a mill site, (4) that he 
should have held that the Heilger's offer was 
a firm one, 

As to Mr. Shrosbree the Judge says that 
his real oxperience of land outside Calcutta 
began in 1918 and that he only valued the 
land four years after the acquisition. As 
to the Maharaja of Darbhanga’s offer he 
doubts the authority of some of those 
engaged in the transaction and considers 
the price of Rs. 1,500 a bigha collusive, As 
to the Kelvin and Kerrison's price of 
Rs. 2,500 to Rs. 3,400 per bigha he says the 
lands are not comparable as they were 
in a highly developed mill area, as to 
the Oarig price of Rs. 2,000 to Rs. 3,000 

er bigha he says that reliance cannot 
be placed on this price as an index of 
market value owing to the fact that the 
transactions were by the Managing Agents. 

Turning to the evidence and I do not 
think that the Kelvine and Kerrison pur- 
chase can be taken as a safeguide hav- 
ing regard to the small areas acquired see 
Book B, Exs. 7, Gand 19 so this price of 
Rs, 3,000 per bigha can be disregarded. The 
Carig and Waverley purchases were made 
in 1915, 1916 and 1917 of about 320 bighas 
and Exs.1, 2 and 3 show a-price of Rs. 2,000 
to Rs. 3,000 per bigha for these purchases 
but this land is some distance away and 
I am not prepared to rely on these prices 
as a safeguide. 

Mr. Shorsbree whose evidence is, I think. 
entitled to more weight than the Special 
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Judge assigns to it puts the price at 
R3. 2,090 per bigha in normal times and 
Rs. 1,200 fur the land which had been used 
asa brick-field. 

Next comes the Maharaja of Darbhanga 5 
offer of 1910 (see Exs, 16 and 8) which shows 
varying prices of Rs. 2,200, Rs, 1,500 and 
Rs. 750 per bigha for an area of 200 bighas 
free of tenants 

Lastly comes the Heilger’s offer the nego- 
tiations over which extended from 1913 to 
1916, Mr. Simpson puts the price at Rs. 1,000 
per bigha for the back land and rather 
more for the river side land, the area to be 
acquired was 300 bighas. In examination- 
in-chief he says that this did not include 
compensation to tenants, in cross-examina- 
tion he says it covered all interests and was 
an offer for the land free of permanent 
rights. The Judge feels some difficulty as 
to this evidence owing to the somewhat con- 
flicting evidence of Asutosh Banerjee. 

I am inclined, however, to accept Mr. 
Simpson's evidence. It was an actual offer 
for the actual land and it seems to me the 
safest guide to take. I would, therefore, 
value the whole area in dispute at Rs. 1,0u0 
per bigha so far as the land is concerned, 
T am aware that Mr. Simpson says that the 
Rs. 1,000 per bigha was for the back land 
and that riverside land would fetch rather 
more but I think taking the evidence as a 
whole that it would be fair to take a 
mesne figures of Rs. 1,000 per bigha for the 
entire site back and front land as well 
having regard to the fact that I think 
Rs. 1,000 per bigha is perhaps a little ex- 
cessive for some of the land furthest from 
the river side. 

The result is that the cross-appeal suc- 
ceeds to the extent that for the method 
adopted by the Special Judge to arrive at 
the value we substitute an inclusive figure 
of Rs, 1,000 per bigha for the entire area so 
far as the land is concerned including 
statutory allowance and the figures must 
be worked out on this basis. We are only 
concerned here with the question of value 
and not with any question of apportion- 
ment. 

The respondent will be entitled to his 
costs in the cross-objection in proportion to 
his success. Hearing fee in No. 26 two 
gold mohurs. 

Panton, J.—I agree. 

M. B, Appeal dismissed, 

R. L. 
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OUDH CHIEF COURT. 
Seconp Oivin APPEAL No. 18 or 1925. 
* February 5, 1926. 
Present: —Mr, Justice Hasan. 
RAM ADHIN AND ANOTHER-— DHEENDANTS 
-Å PPKLLANTS 
versus 
RIASAT ALI—Ptaintirr— 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), 8. 100—Second 
appeal—Pre-emption suit-—-Price pard—Finding of 


act. 

The finding as to price paid ina pre-emption suit 
is one of fact; and unless vitaated by any error of 
Jaw or procedure, ıs conclusive in second appeal. 


Appeal from a decree of the Second 
Additional Subordinate Judge, Lucknow, 
dated the 13th October 1924, upholding that 
of the Munsif, Havali, Lucknow, dated the 
30th April 1924, 

Mr. Ram Charan, for the Appellants. 

Saiyad Muhammad Husain, for the Re- 
spondent. 

JUDGMENT.—T his is the defendants’ 
appeal in a suit for’ pre-emption in respect 
of a sale; dated the 22nd of December 1922. 
The only question argued at the hearing 
of the appeal was as to the amount of the 
purchase-money which the  plaintiff-re- 
spondent ought to pay to the vendees, who 
are the defendants-appellants. The ostensi- 
ble consideration stated in the deed of sale 
of the 22nd of December 1922 is a sum of 
Rs. 600. ~ Both the lower Courts are agreed 
that the price really paid by the defendants- 
appellants for the purchase of the pro- 
perty in suit was the sum of Rs. 300 and 
that the rest of the consideration as stated 
in the sale-deed was fictitious. The lower 
Appellate Court has also found that Rs. 300 
was the market-value of the property in 
question. These are findings of fact which 
are conclusive in second appeal and in 
the course of arguments nothing was urged 
to show'that those findings were in any 
manner vitiated by any error of law or pro- 
cedure. : 

The appeal is dismissed with costs. 


R. L, Appeal dismistel.. 
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CALCUTTA HIGH COURT. 
APPEALS FROM Orpgrs Nos. 213 AND 297 
oF 1923, 

August 18, 1925. 

Present:— Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Duval, 

In No. 213 or 1923. 
SREEPUT SINGH DUGAR— 
PETITIONER—APPELLANT 

Versus > 
RAM SARUP SURJIYA PROSAD 
AND OTHERS-—RESPONDENTS. 
In No. 297 oF 1923, 
DEBENDRA NATH DAS—Orgpitor 
—APPRLLANT 


versus 
HARI RAM GOENEKA AND OTHERS 


— RESPON DENTS. 

Provincial Insolvency Act (III of 1907), ¢.88—Court, 
duty of—Mitakshara School of Hindu Law—Insolvent's 
children, if can challenge validity of debt. 

The sons of an insolvent Hindu governed by the 
Mitakshara Law, as co-parceneis with their father, 
have the right to attack a decree debt against bim on 
the ground that it was benam, oven though the 
insolvent himself had adimitted the debt to be 
genuine, and, under s. 33 of the Provincial Insol- 
vency Act, it 18 the duty of the Court to adjudi- 
cate as to whether the debt was, as a matter of fact 
good debt ur not. [p. 464, col. 2 ] 


Appeals against the orders of the District 
Judge, Murshidabad, dated the 6th of 
April and 9th of June 1923. 

In No, 213 or 1923. 

Mr. Jogendra Chandra Ghose (with him 
Babu Promode Kumar Ghose), for the Ap- 
pellant. 

Mr. Kam Chandra Mazumdar (with him 
Dr. Bijan Kumar Muke? ji), for the Respond- 
ents. 

In No, 297 oF 1923. 

Babu Indu Prokash Chatterjee, for the 
Appellant, 

Babu ,Promode Kumar Ghose, for the 
Respondents. 


JUDGMENT. 

Duval, J.—These two appeals are di- 
rected against certain orders ot the District 
Judge of Murshidabad in an insolvency 
proceeding. It appears that one Chhattar- 
pat Singh applied for insolvency on the 21st 
May 1909. In his first application he set 
forward a large number of debts some of 
which were contested as being benami, 
The first Court and the High Court dis- 
missed hisapplication for adjudication but 
in appeal to the Privy Council the petition 
for adjudication was admitted on the 20th 
November 1916. Thereafter a Receiver was 
appointed in the insolvency proceedings, 
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Chhattarpat Singh died on the 25th April 
1918 and after his death his sons made an 
application to the Court stating that they 
were prepared to come to an' arrangement 
with the creditors in respect of all just 
debts. Proceedings were subsequently 
taken before the District Judge for the 
creditors to prove their debts and on the 
6th April 1923 one Ram SarupSurja Prosad 
appeared to prove his debt of Rs. 20,765 7-6 
(rupees twenty thousand and seven hund- 
red sixty-five, annas seven and pies six) 
being the amount due on a High Court 
decree obtained on the 6th September, 
1897. The sons ofthe deceased insolvent 
opposed the entry of this debt in the sche- 
dule on the ground that this creditor was 
only abenamdar. There was an objection 
also put in on the ground of limitation but 
' it was not urged before the Judge. The 
District Judge, however, held that as the 
insolvent had described this creditor asa 
bona fide creditor in his schedule of debts 
dated the 5th March, 1918, i. e., shortly be- 
fore hig death, his sons, as his represen- 
tatives, were not entitled to argue that 
this creditor was a mere benamdar. On 
the same date also the creditor Hari Ram 
Goenka proved his debt. Against these 
orders Appeal No. 213 has been presented 
but so far as Hari Ram Goenka is concerned 
the appeal has not been pressed. Later on 
Debendra Nath Das, the appellant in Ap- 
peal No, 297, who appears not to have press- 
ed any objection on the 6th April, applied 
for the re-consideration of the claims of Hari 
Ram and Ram Sarup on the ground that 
they were barred by limitation. On the 
9th June this application was rejected on 
the ground that the matter had already 
been disposed of. Hence Appeal No. 297 
was lodged but here againthe claim against 
Hari Ram is not pressed, we have only to 
consider in these two appeals the position 
with reference to the debt said to be due to 
the creditor Ram Sarup Surja Prosad. It 
ig urged before us in appeal that the Insol- 
vency Court must come toan adjudication 
itself ag to whether a debt is a good debt 
or not. Itisnext urged that the claim is 
barred by limitation, and, lastly it is urged 
that this decree was found by a certain 
judgment of this Court which is not before 
us, to be a benami decree and so is incap- 
amie of execution. Asto the question of 
limitation the decree was a decree of the 
Original Side of the High Oourt and 
Art. 183 of the Limitation Act applies. 
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Consequently s. 48 ofthe C. P. O. does not. 
bar therecovery of the debt after twelvè' 
years of the date of the decree.’ In this 
case, as a matter of fact, asum of Rs. 642-12-0 
(Rupees six hundred forty-two, annas twelve) 
was recovered in part satisfaction of the 
decree in September 1908 and the next 
application was made in 1918. Notice was 
issued to the judgment-debtor under 
O. XXI, r. 22. No objection was made as to 
the decree being barred by limitation 
and then under orders of the High Oourt 
the decree was ordered to be executed. We 
do not think, therefore, that in view of the 
fact that there is under Art. 183 twelve years’ 
limitation from the last date of payment it 
can be contended that this debt was barred 
by limitation. As to the question of 
benami the position is different. On the 
representation of the sons of the insolvent 
the objection was disallowed simply on the 
ground that the insolvent had admitted the 
debt. It appears that the insolvent is 
governed by the Law of Mitakshara under 
which the children take by survivorship 
and not as heir and under that law they 
can attack the decree as benam2 on their 
own behalf as co-parceners with their father. 
Simuarly Debendra Nath Das who was a 
creditor appearsto havea right to attack 
the decree for the same reason. We consider 
that itis the duty of the Insolvency Court 
under s. 33 of the Provincial Insolvency 
Act toadjudicate as to whether the debt is, 
asa matter of fact, a good debtor not and . 
in this view we must allow these appeals 
to this extent only. The order of the Dis- 
trict Judge in respect of these debts is set 
aside and the District Judge will now come 
to a decision on the merits as to whether 
the decree was a benami decree or not. 
The appeals are allowed with costs two 
gold mohurs in each case, Qne set of 
costs being allowed in each case. 
Greaves, J.—I agree. 
N. H. Appeals allowed. 
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LAHORE HIGH COURT. 
CURIMINALe Revision Casse No. 241 oF 1926. 
April 90, 1926. 
Present:—Mr. Justice Broadway. 
AHMAD DIN AND UTHARS— DEFENDANTS 
— PETITIONERS 
VETEUS 
JIWAN AND ANOTHER- RESPONDENTS. 
Criminal Procedure Code (det V of 1898), ss 1r, 
147-—-Dispute over band--Order as to removal of 

band, propriety of —Proper order. 

Where a party alleges that he has a right to irrigate 
his land and that the opposite party has constructed 
a band preventing bun trom exercise of his right and 
that there is an apprehension of breach of peace and 
prays that the opposite party be divected to remove 
the band, the proper order to be made is to place 
both sides on security under s 107, Or P C, and 
leave the parties to have their rights settled by 
Cival Courts An order dhecting “removal of the 
band is not a proper oder in such a case. 

Oase reported by the Sessions Judge, 
Sialkot, with his No. 37-J of 3rd February 
1926. 

FACTS.—This was an application under 
s. 147, Cr. P. ©. The petitioners Jiwan 
and Fazal alleged that they hada right to 
irrigate their lands fiom Nala Gadgure but 
that the defendants Ahmad Din and others 
had constructeda band and thus prevented 
them from exercising their right. They 
further alleged that there was an apprehen- 
sion of breach of peace and prayed for an 
order directing the defendants to remove the 
band, The lower Court having granted the 
prayer of the petitioners the defendants have 
filed an application for revision of the lower 
Court's order. 

GROUNDS.—The lower Court has not 
made an attempt to discuss the evidence 
produced by the petitioners and has simply 
assumed the existence of a danger of breach 
of peace. Only three witnesses were pro- 
duced by the petitioners, Ghulam Rasul 
Patwari, P. W. No. 1, has clearly stated that 
there has been no fight and that there is 
no apprehension of any breach of peace. 
Teja Singh and Khuda Bakhsh, P. W. No. 2 
and P. W. No. 3, also depose that there 
has been no breach of peace. Teja Singh, 
no doubt, deposes that there would be a 
fightifthe petitioners attempted tv demolish 
the band. But this statement by itself does 
not seem to be sutlicient to justify a finding 
that there is danger of a breach of peace 
and to give jurisdiction to 8 Criminal Court 
to pass an order under s. 147, Cr. P. O, 
(os , inter alia, Anesh Mollah v. Hjaharuddt 

ollah (1). The proper course for the pe- 
titioners was to resort toa Civil Court, 

Ma) 28 0, 446; 5 0, W, N, 428, 


si 
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It was urged that there wus a cu: 
belween the two villages hut the arpo. 
tion itself was on behalf of two prin - 
only aud there was no allegation im it ts ut 
the whole village was suffermg owiag w tae 
band erected by the defendants, 

The order of the lower Court is also :.:- 
definite, The defendants are ordored «r 
remove the band or to make a hole init, 1% 
enable the applicants to irrigate their Jas: 
after the defendants are satisfied. 

On the evidence, as it stands, the order = 
the lower Court does not seein to be jn- 
fied. I, therefore, submit the recvius 
the High Court with recommendation tl «1 
it be set aside and the application d.-- 
missed. 

Bakhshi Sohan Lal, R. B., 
spondents. 


ORDER.—On an application ma:ic oy 
diwan and Fazal under s. 147 ot the Cr. i, 
C. a Magistrate of the First Class inthe: 
kot District took steps under that sect. < 
and on the 24th of November 1925 pa- 
an order in favour of the applicants. | 
dispute relates toa question of the we 
certain water. The learned Sessions dua: 
has referred the case to this Court un. . 
s. 438 of the Cr. P. C. with the recomu. . 
dation that the proceedings shoulu .. 
quashed and the application disinuss ¢. 
He has based his recommendation on tac 
facts that before the issuing of proccess i 
learned Magistrate has not found that the. 
wasa danger of the breach of the peave a u 
had not discussed the evidence recorucy 4. 
him. Reference to the evidence froin i 
record shows that one of ihe Witas.. 
named Teja Singh clearly stated that th e 
would be a fight if the petitioners, inatas 
to say, Jiwan and Fazal, attempted io < - 
molish the band that had been e1ecid à 
the other side. To my mind that won. 1 
be sufficient material for a Muagistiate.» 
hold that there was a danger of the hice n 
of the peace. The order, however. as pels i+ 
ed out by the learned Sessions J ua; ze, 39 
nota happy one, and it seems to me Ch 
to allow it to stand would invite the x y 
trouble that it is intended to plevent tt 
seems to me that the proper Courbe iuri e 
learned Magistrate to adopt an tins ce ¢ 
would bave been to have placed both me 3 
on security under s. 1U7 of the Cr. P. 'e 
and lett them to have their rights AeL: u y 
the Oiıvil Couris, 


‘J, therefore, accept this recommendati u 
and set aside the order passed by tha Me 


for the l+- 


Lal 


~ Kaja? 
« 1 


- 
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gistrate, but at the same time direct him 
to place both sides on security under s. 107 
of the Cr. P. C. directing them to have 


this dispute settled in the Civil Court. 
R. L, Order set aside. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL TRANSFER APPLIcaTION No. 68 
oF 1924. 

July 17, 1924. 

Present:-—Mr. Rupchand Bilaram, A.J. O. 
MOTUMAL MORANDMAL—Acoussp— 
APPLICANT 
VET8Us 
MAHOMED RAMZAN—Opponent. 

Criminal Procedure Code (Act V of 1898), 8. 526— 
Transfer of case—Trying Magistrate, erpression of 
opinion by, in his execute capacity—Transfer on 
ground of enmity with superior officer. 

An expression of opinion by the Trying Magistrate 
onthe merits of the case prejudicial to the accused 
even in his executive capacity is a good ground for 
transfer. [p. 466, col. 1.] 

The High Gourt will not transfer a case outside a 
Sub-division merely on the ground thatthe Sub- 
Divisional Magistrate is on inimical terms with the 
accused and that the Trying Magistrate whois sub- 
ordinate to him is likely to be infinenced by this 
alleged enmity of the. Sub-Divisional Magistrate. 
[p. 467, col. 1] 

Application to transfer from the file of 
the Mukhtiarkar, Kotri. 

Mr. D. N. O'Sullivan, for tha Applicant. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

ORDER.—This Rule has been issued 
under s 526, Or. P.O., on the application of 
the accused, Motumal, for transfer of the 
proceedings now pending against him in 
the Court of the Mukhtiarkar and First 
Olass Magistrate, Kotri, to the Court of any 
Magistrate outside the Sub-division of 
Kotri. The accused is being prosecuted by 
the Tapedar of Bih under s 353, Indian 
Penal Code, for obstructing him in the exe- 
cution of a distraint warrant issued against 
him by the Manager, Encumbered Estate, 
in Sind and sent to the Mukhtiarkar of 
Kotri for being executed. The grounds 
mentioned in the original application for 
transfer were that the Deputy Collector, 
*Kotri, was on inimical terms to the accused 
anda bold assertion was made in para. 3 
of the petition that the filing of this pro- 
secution which waa alleged to be false was 
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encouraged by the Deputy Collector. It 
was further stated that the applicant had 
no grievance whatsoever against the Mukh- 
tiarkar himself but the ground for seeking 
a transfer was that he was directly sub- 
ordinate to the Deputy Oollector and under 
the circumstances the applicant felt that 
justice will not be done to him. To-day 
Mr. O'Sullivan has put in a subsidiary 
petition stating that in the course of the 
inquiry which led to a sanction being 
granted to the Tapedar to file this prosecu- 
tion the Trying Magistrate in his capacity 
as Mukhtiarkar had recommended the 
sanction and given expression of his opinion 
as to the merits of the case which was to 
some ‘extent prejudicial to the accused. 
The learned Public Prosecutor has very 
rightly admitted that in view of the ex- 
pression of this opinion he does not object 
to the case being transferred from the 
Court of the Trying Magistrate to the Court 
of any other Magistrate in the Kotri Taluka, 
but he has strongly objected to the case 
being transferred outside the Sub-daivision 
of Kotri. Mr. O'Sullivan has pressed for a 
transfer of the case ouside the Sub-division 
and has relied on the principle laid down 
by Lush, J., in Serjeant v. Dale (l) in the 
following passage :— 

“The law does not measure the amount 
of interest which a Judge possesses. If he 
has any legal interest in the decision of 
the question one way he is disqualifiéd, 
no matter how small the interest may be, 
The law,in laying down this strict rule, 
has regard not so much perhaps to the 
motives which might be supposed to bias 
the Judge as tothe susceptibilities of the 
litigant parties. One important object, at 
all events, is toclear away everything which 
might engender suspicion and distrust of 
the Tribunal, and so as to promote the 
feeling of confidence in the administration 
of justice which is so essential to social 
order and security.” 

In this case the judicial act of tha 
learned Prelate was held to be invalid ag 
he was personally interested init, and the 
principle laid down by Lush, J., has been 
applied in this country in ordering transfer 
of proceedings when the Trying Magis- 
trate is personally interested. But now 
I am being asked to transfer the case out- 
side the Sub-division of Kotri as the 
accused imagines that every Magistrate 


1) (1877) 2Q. B, D. 558; 46 L, J, GB. 781; 37 
TI 2g i Q Is 
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subordinate to the Sub-Divisional Magis- 
trate may be affected and influenced by this 
alleged enmity of the Sub-Divisional Magis- 
trate and cannot, therefore, be trusted to 
try the case. To allow transfers of cases 
In & manner suggested by the learned 
Counsel would, as observed by Brett. J., in 
Narain Chandra Bannerjee v. Howrah 
Municipality (2), remarks at page 444*, be to 
encourage a distrust in the integrity and 
independence of the Magisterial Courts in 
this country which would amount to a 
serious evil. In Crown v. Mahomedshah (3) 
where the District Magistrate of Larkana 
was said to have made up his mind as to 
guilt of the applicant by depriving him of 
his chair, this Court declined to transfer the 
proceedings outside the district though it 
was urged that the appeal against the order 
of the Trying Magistrate lay to him, the 
question of a transfer of the appeal pro- 
ceedings being left open for decision if 
the proceedings reachel that stage. Even 
if this allegation of enmity of the Deputy 
Collector were true, I do not think it affords 
any grotnd for transferring the case outside 
the Sub-division and thereby eausing un- 
necessary trouble to the different witnesses 
for the prosecution who are all residing 
within that Sub-division. Under the cir- 
cumstances I do not think it either neces- 
gary or desirable to discuss in detail the 
alleged ground of enmity, but [ must 
observe that the record shows that this 
allegation is unfounded, and it is regrettable 
that if should have been made. I grant 
this application for transfer of the case 
from the file ofthe Mukhtiarkar and First 
Cla3$ Magistrate, Kotri, and direct the Dis- 
trict Magistrate, Karachi, to send the case 
for trial to some other competent Magis- 
trate in the same Sub-division.; 
PBA & Application allowed, 


RL 
2 10 C. W. N. 441: 3 Or. L. J. 379, 
(3) 18, L. R.8 Or; 9 Or. J. 251, 
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LAHORE HIGH COURT. 
CerminaL APPEaL No. 34 or 1926. 
March 16. 1926. 
Present:—Mr. Justice Campbell and 
Mr Justice Addison. 
BAHADUR SINGH AND ANOTHAR— ACCUSED 
—APPRLLANTS 


versus 
EMPEROR—Resronpent. 
Criminal Procedure Code (det V of 1808), se, 162, 


BAHADUR SINGH Y. 


EMPEROR. 457 


230, 289—Statemcnt of witness to Police, how far cin 
be used at trial—Procedure—Joinder of char 
Murder commuted and hurt caused in prosecute : if 
common intention—dJ oint trial, legality of. 

Two groups of persons who had separate gri des 
against the members of a family went out tog trer 
with the common intention to kill as many men bers 
of the family of their opponents as could be fwd 
and killed two of them and assaulted two other: wo 
came to the rescue of one of fhe persons killed. Tue 
accused were all tried in one trial upon charge. f 
murder, grievous hurt and hurt in connection wit : the 
different assaults upon the members of the fam iy«f 
the deceased : 

Held, that the assaults were closely connected by 
continuity of purpose and progressive action tov ards 
a single object and formed one transiction w.thin 
the maaning of s. 235 (Ll) and 23) (d) of ther P C, 
and the joint trial of the accused in respect of all ths 
charges was, therefore, legal. [p. 468, col. 1.° 

Under s. 162 of the Or. P. C. no statement mane by 
a witness to a Police Officer in the course fan 
investigation under Ch. XIV of the Cod: if net 
reduced into writing, can be used at the trial fo: env 
purpose whatsoever. It cannot be used eith 7 to 
corroborate or to contradict a witness, either fo tha 
benefit of the accused or against him. If su hu 
statement has been reduced into writing, its us: for 
any purpose whatsoever is also prohibited unless e, 
itis a statement of a witness called for the pro tca- 
tion, (b) the Court has ordered the accused to 1.2 
furnished witha copy and (c) the written reco.d cf 
the statement has been duly proved. It may then ta 
used within the limits set forth in the proviso to s. 162, 
[p. 469, col 1.] 

[t 15 illegal fora Public Prosecutor to ask a defence 
witness what he stated to the Police during th in- 
vestigation orto ask the Investigating OMmcer abou: 
anything said to him by the defence witnesses and to 
use his answer to contradict what the defence wit- 
nesses state in Court. Itis also illegal to questien 
prosecution witnesses as to what they stated before 
the Police without the procedure detailed in the pre 
vigo tos. 162 being carried out. Itis alao sllegel to 
allow the Investigating Olcer to give evideace tnat 
such and such a person during the investigation ; ave 
him the names of certain accused persons. [1bid.} 


Criminal appeal from an order of the 
Sessions Judge, Gurdaspur, dated the 7th 
December 1925, 

Sir Mian Muhammad Shafi, Kt., and Mian 
Mohammad Rafi, for the Appellants. 

Mr. M. Sleem, for the Government Advo- 
cate, for the Respondents. 


JUDGMENT.—Bihadur Singh end 
Ujagar singh together and Dinaand Budha 
separately have appealed against convicth ng 
under s. 302 of the Indian Penal Cole. 
Ujagar Singh, Dina and Budha have been 
sentenced tu death and their sentencrs are 
before us for confirmation. Bahadur Sinan 
has been sentenced to transportail ui tur 
life. 

The fonr appellants were tried on three 
charges, firally of having murdered Fatich 
Din on the 28rd June 1825, secondly of 
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having murdered Kesar Singh, brother of 
Fatteh Din on the same day, and thirdly 
with having assaulted Saudagar Singh and 
Bahadur Singh, sons of Kesar Singh, on 
the same day and having caused to them 
respectively simple und grievous hurt. The 
appellants were found guilty on all three 
charges buf each was given asingle sentence 
by the learned Sessions Judge. ; 

All the persons concerned belong to 
Gangran, a village in the Gurdaspur Dis- 
trict, and the findings of the learned Ses- 
sions Judge are as follows :— 

There was a fair at a neighbouring khan- 
kah called Shah Budhu Wali at which the 
appellants and a fifth man Ram Singh, said 
-to be an absconder, were observed going 
about in a body armed with dangs. Fatteh 
Din was at the fair and on his way home 
was attacked by these men and beaten to 
death. The murderers then set out for Gang- 
ran and on their way were heard to declare 
their intention of killing Kesar Singh. They 
encountered Kesar Singh near Gangran 
village and battered him all over the body 
injuring the brain and breaking eight ribs 
andanarm. They waited near their victim 
until his sons came up to attend to him and 
then beat both of them. Saudagar Singh 
Tan away after being struck twice on the 
head and arm. Bahadur Singh was less 
for;uaate and was laid out senseless with an 
injary to hia forehead which fractured the 
bone underneath. Kesar Singh died shortly 
after being carried home. 

A preliminary objection is taken that the 
trial was vitiated by misjoinder of charges, 
and it has been contended with some vehe- 
mence that the appellants were prejudiced 
by the two murder charges being tried 
together. Sucha trial, however, would have 
been perfectly regular under s. 234 (1), Or. 
P. C., had the learned Sessions Judge 
struck out the third and least important 
charge, as he might well have done in order 
to avoid all risk of his proceedings being 
set aside. [b seems that no objection to the 
join ler of the three charges was taken at 
aay tiuo during the trial, but since it has 
no v bean rasad we have to see whether the 
attuck on Bahadur Singh and Saudager 
Siigh was 30 connected with each of the 
two murders and the murders so connected 
with eash other as to form one transaction 
within the meaning of ss, 235 (1) and 289 (a), 
Or. P. C. 

Weare satisfied that they were. The 
Appellants-are two seta of brothers, One 

| | 
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set Muhammadan and the other Sikh or 
Hindu. The tifth man Ram Singh was no 
relation. The enmity borne to the deceased 
was not common to all but each group had 
its separate grudges. Their going about in 
a body at the fair showed that they had 
combined for some particular object. The 
savagery with which they attacked all their 
victims indicated a common intention to 
kill. After the first murder they did not 
separate and scatter. We believe the evi- 
dence of Dost Muhammad (P. W. No 14) who 
heard them, as they passed through Khan- 
wali on the way to Gangran, boast that they 
had killed Fattu and would now kill Kesar. 
We also see no reason to discredit the evi- 
dence of taunts levelled at Bahadur Singh 
and Saudagar Singh by their assailants to 
the effect thatthe two murders were part of 
oneand the same enterprise. In our jud- 
ment it is clear that all the criminal acts set 
outin the charges were the outcome of a 
conspiracy to kill on the day in question as 
many members of the deceased’s family as 
could be found and that in the words of the 
definition adopted by the learned Sessions 
Judge they were closely connected by econ- 
tinuity of purpose and progressive action 
towards a single object. 

The evidence that thetwo deceased were 
beaten by the appellants and that the offence 
was murder is very strong. Of the six eye- 
witnesses to the first murder Pal Singh 
alone could be said to have any reason for 
accusing the appellants falsely. There are 
no grounds for rejecting any of the other 
statements. The four eye-witnesses to the 
second murder include Saudagar Singh and 
Bahadur Singh. The other two are stranger 
to the village and no reason has been made 
out for our holdings that the learned Bes- 
sions Judge and the assessors ought not to 
have believed them. 

Bahadur Singh has attempted to establish 
an alibi by producing his cousin Fakir 
Singh to say that he was at Jhelum with 
him in the Lines of the 2-15th Punjab 
Regiment on the 23rd June. Theentry in 
the Regimental Guest Register brought to 
support this story is of no valueas it could 
have been written on a subsequent date, 
Natha Singh Mavildar professed to remem- 
ber the dates of Bahadur Singh's arrival and 
departure and to have had these entered 
correctly in the register, but he did not 
stand cross-examination successfully and 
we do not believe him. The evidence was 
palpably manufactured after the murders 
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and befofe Bahadur Singh's arrest. We 
also hold the alibi evidence of Ujagar Singh 
to be falseand to have been concocted by 
Sher Singh (D. W. No. 4) on account of his 
connection with the appellants’ father. 

In coming to this conclusion we have ex- 
cluded the evidence which the learned 
Sessions Judge illegally permitted to be 
given by the Court witness Head Constable 
Ghulam Nabi. This man was produced to 
describe what the alibi witnesses had said 
to him during .the Police investigation. 
Under s. 16%, Cr. P. C., as at present enacted, 
no statement made by a witness toa Police 
Officer in the course of an investigation 
under Ch. XIV of the Code, if not reduced 
into writing can be used at the trial for any 
purpose whatsoever. It cannot be used 
either to corroborate or to contradict a wit- 
ness, elther for the benefit of the accused or 
against him. If such a statement has been 
reduced into writing, its use for any pùr- 
pose whatsoever is also prohibited unless (a) 
itis the statement of a witness called for 
the prosecution, (b) the Court has ordered 
the accused to be furnished with a copy, 
and (c) the written record of the statement 
has been duly proved. It may then beused 
within the limits set forth in the proviso 
to s. 162. In the present trial it was 
illegal for the learned Sessions Judge to 
permit the Public Prosecutor to ask the 
defence witness Saadat Ali what he had 
said to the Police Officer, Ghulam Nabi. 
It was illegal to ask Ghulam Nabi any 
questionsand to record his answers about 
anything, said to him by the defence wit- 
nesses at Jhelum and Chak Haidarabad. 
It was illegal to use those answers to con- 
tradict what the defence witnesses said in 
Court. It was illegel for the learned Ses- 
sions Judge to allow questions to be put 
to various prosecution witnesses both by 
the Public Prosecutor and by Counsel 
for the defence about what they said to the 
Police, without the procedure detailed in 
she proviso tos. 162, having been carried. 
nut. It was also illegal to allow the 
‘avestigating Officer, Sub-Inspector Abdul 
Jag to give evidence that such and such 
yersons during the investigation gave him 
he names of the five accused, Ths inter- 
sretation ofs. 162 to be adopted by the 
Jourtsof this Province is that set out in 
abh Singh v. Emperor (1) and Rakha v. 


(1) 88 Ind. Oas, 513; 6 L, 24; A. I. R. 1925 Lah, 337; 
5 Or, L. J, 1153, 
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E mperor (2) and should not be’ one deduce 
from the rulings of other High Cout: 
quoted by the learned Sessions Judge. 

There is no suggestion that any of these 
irregularities has prejudiced the appellants 
and they were as it transpires quite I- 
material, but we deem it necessary to point 
them out since we have observed thoir 
occurrence in other cases. 

The medical evidence of the manner Nn 
which the deceased were pounded to dea:h 
stamps both murders as particularly brutal 
in character. The guilt of each of the 
appellants has been established and we 
dismiss all three appeals. 

The sentences of death in the cases ul 
Ujagar Singh, Budha and Dina are confiria- 
ed. 


Zz, XK, Appeals dismissed. 
(2) 93 Ind. Cas. 230; 6L 171; 2L, C. 62; ALR 
1925 Lab, 399, 27 Cr. L J 438 





CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 636 oF LJ25. 
February 25, 1926. 
Present:—Mr. Justice C. C. Gnose an | 
Mr. Justice Duval. 

AH SOI —AccusepD —APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Criminal trial—Witness, employment of, as int i~ 
preter—Irregularty. 

The employment as interpreier of a witness who 
has taken an attive part during the Police luvestis a- 
tion, has given evidence on behalf of the prosecution 
and is ready and willing to give evidence in thi 
Sessions Court is an irregularity bordering on illeg u- 
ity {p 470, col 2] : 

Criminal appeal against an order of the 
Additional Sessions Judge, 2!-Parganas, 
dated the 22nd July 1925. 

Mr. Barwell and Babu Sachin Banerjee, for 
the Appellant. 

‘Mr. "manki Deputy Legal Remem- 
brancer, for the Crown. 

JUDGMENT.—[In thiscase the acensed 
Ah Soi, who is a Chinaman, was tred 
before the learned Third Additional Sessions 
Judgeof the 2t- Parganas and a Juryon the 
charges under ss. 302 and 304, Indian Penal 
Code. Tne Jury found him guilty of en 
offence punishable under s. 304, Indian 
Penal Code, and thereafter the learned Judge 
sentenced him to transportation for life. 

It appears from the record before us that 
the trial in this case has been conducted 
in a.way which is highly irregular. Indeed 
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the irregularity ja of such a nature as to 
border on illegality and having regard to 
the facta stated blow we have no further 
alternative butto setaside the conviction 
of and sentence passed on the accused. 

It appeara that a Chinaman named Lewis 
acted ag an interpreter in this case. From 
a very early stage of the investigation by 
the Police this Chinaman named Lewis had 
interested himself on behalf of the prosecu- 
tion. The charge against the accused was 
that he had murdered his elder brother, 
The deceased brother of the accused was 
the head-joiner in the Clive Jute Mills at 
Matiabruz and the accused was his assist- 
ant. Both the brothers used to live inthe 
cooly lines within the Mill compound. The 
deceased usedto occupy one room and the 
accused occupied a room just immediately 
to the north of the deceased's room, It 
appears that the deceased used to pay the 
rents for both the rooms to the Mill 
authorities. On the 20th April last the two 
brothers quarrelled between themselves 
over the payment of their wages. The 
deceased used to draw both his and his 
brother's wages but the accused did not 
like tbis and on the 20th April last which 
was a pay day he complained to the clerk 
in charge of the workshop that his brother 
was extravagant and was not paying him 
his wages and heasked for the issue of his 
pay ticket tohim personally Thereupon 
an order was made for the issue of pay- 
tickets tothe two brothers separately but 
at the time of payment the elder brother 
did not turn up andthe accused received 
the wageson behalfof both the brothers. 
Sometime later the accused came to the 
clerk and complained to him that his 
elder brother had taken away all the money 
from him and he wanted to go away from 
the place. Thetwo brothers subsequently 
quarrelled between themselves in the lines 
where they were living. On the following 
morning, thatis, 2Ist April 1925, a China- 
man who was working intheold Mill asa 
. carpenter came to the Assistant Manager 
and reported to him the death of the brother 
of the accused. Information was then sent 
to the Police and the Sub-Ixspectorof the 
Matiabruz Thana came to the Mill and held 
an inqueston the dead body of the brother 
of the accused and sent the same to the 
dead house at Mominpur. The Sub Inspector 
came again at about 3p. Įm. in the after- 
noon and examined the accused and ths 
deceased's son and on the son having told 
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the Bub-Inspector that the acċused had 
murdered his father the Snb-Inspector 
arrested the accnsed. He then searched 
the room of the accused which had been 
locked up and which was opened in the 
presence of the Manger of the Mills. Lewis, 
the Chinaman, referred to above came with 
the accused and the deceased's son and was 
present at the search. 

Thereafter, the Committing Magistrate 
held aninquiry and sent the accused up 
for trial before the Sessiuns Court. Lewis 
was one of the witnesses examined for the 
prosecution hefore the.Committing Magis- 
trate andit appears from the record that 
he was employed as an interpreter in the 
Court of the Sessions Judge in this trial. 
The evidence of the witnesses was inter- 
preted to the accused by Lewis. Lewis 
himself gave evidence as stated above on 
behalf of the prosecution in the Sessions 
Court being the ninth witness for the pro- 
secution and it appears that he interpret- 
ed his own evidence to the accused in his 
own vernacular 

We regret to have to say that the pro- 
cedure which was adopted by the learned 
Sessions Judge has had the effect of plecing 
the accused more or less in the mercy of the 
interpreter. Lewia It was a procedure which 
was absurd from the very ontsetand opposed 
to elementary ideas of justice. That a 
witness who had taken an active part dur- 
ing the Police Investigation who had given 
evidence in the Committing Magietrate’s 
Court on behalf of the prosecution, and who 
was found to be ready and willing to give 
evidence inthe Sessions Court on behalf 
of the prosecution against a man who was 
charged with very serioua offences under 
sa. 302 and 304, Indian Penal Code, fl ould 
have been chosen to act asan interpreter 
in this case is a procedure which has only 
to be stated to call forth our severe con- 
demnation. We trust that a thing like 
this will never happen again. 

We must, therefore, set aside the con- 
viction of, and the sentence pasred on, the 
accused and direct that he be re-tried by 
the Second Additional Sessions Judge of 
the 24-Parganas according to Jaw on such 
charges asthe prosecution may be advised 
to bring against him. Let the record be 
returned as soon as possible. 

M, B, Conviction set aside. 

K, L, Re-trial ordered, 


[95 I O, 1928] 


LAHORE HIGH COURT. 
OximinaL ArrgaL No. 299 of 1926. 
May 8, 1926. 
Present:—Mr. Justice Addison. 
NAQULI—Acc 88D—APPsLLANT 
versus 
EMPEROR —Rs8PoNDENT. 

Evidence Act (I of 1872), s. 114, ill. (9)}—Posses- 
ston of stolen property 19 months after theft—Pre- 
sumption. 

Possession of stolen property by a person 19 months 
after the burglary does not raise the presumption that 
such person is either a thief or a recciver of stolen 
property knowing it to be stolen. 

oyenullah Bepari yv. Emperor, 46 Ind. Oas. 158; 22 
O W.N 597; 19 Or. L. J. 702, in re Jaimullabdin, 53 
ind. Oas. 819; 28 M. L. T 389; 20 Cr L.J 819; 11 L. 
W. 43 and Hart Ram v. Emperor, 62 Ind. Cas. 867; 22 
Or. L. J. 595, referred to. 

Criminal appeal from an order of the 
Magistrate, First-Class, exercising enhanced 
powers under s. 30, Cr. P. O., Ambala, dated 
the 25th January 1926. 

Mr. Abdul Rashid, Assistant Legal Re- 
mem brancer, for the Respondent. 

J UDGMENT.—One Naqli, a Sansi of 
village Naharpur, District Ambala, has 
been sentenced under s. 411/75, Indian 
Penal Oode, to seven years’ rigorous im- 
prisonment including three months’ solitary 
confinement together with a fine of Rg, 100. 
He has appealed from Jail 

On the night of the 1:th/l6th August 
1923, the shop of Udhe Ram a Bania of 
Barara was broken into and jewellery, cloth 
and utensils stolen. The offence was re- 
ported at once but the crime remained un- 
traced for a long period. The Sub-Inspector 
of Jagadhari Police Station was investigat- 
ing another case in September 1925 when 
he received certain information. The ap- 


pellant was called and took them to one, 


Musammat Nanki who at the instance of 
ths appellant produced a gold nose ring 
which the appellant had pawned with her 
about March 1925. There is satisfactory 
evidence on the record that he did pawn 
itand the ornament has been identified as 
being one which was stolen from UdheRam 
on the night of 15th/l6th August 1923. 
The case against the appellant, therefore, 
is at the best that he was in possession of 
the gold nosering and pawned it with 
Musammat Nanki some 19 months after the 
burglary. It seems clear to me that no 
presumption arises under s. ll4 of the 
Evidence Act in these circumstances. In 
J Riper Bepari v. Emperor (1) posses- 
y 46 Ind. Cas. 158; 22 O. W. N. 597, 19 Or. L. J 
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sion after three months was held to raise 
no presumption. In In re Jarmullabdin 
(2) it was held that thirteen months was 
not soon after the theft, In Mart Hum vy, 
Empzior (3) it was held that possession 
five months after the offence did not give 
Tis} tothe presumption under s. 114 of 
the Evidence Act. The period in the ese 
under appeal is much larger than any ol 
these periods. I must, therefore, hold that 
there is no presumption in the present 
case that the appellant was either tho 
thief or received the goods knowing them 
to be stolen. He must be acqnitted. 

He explained that the ornament belong- 
ed to his sister who was dead though he 
produced noevidence to substantiate this 
allegation. That is not important. As 
there was no evidence against him no ex- 
planation could be asked from him. 

I accept the appeal and acquit appellant 
and further direct that the fine, if paid, shull 
be refunded. 

R L. Appeal accepted. 
(2) 53 Ind. Oas. 819, 26 M. L. T. 388; 20 Cr. L, J. 818; 


111. W. 43. 
(3) 62 Ind. Oas. 867; 22 Or. L. J. 595. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPRAL No. 20 oF 1926. 
Mareh lo, 1926, 
Present:—Mr. Findlay, Offg J. O. 
MAHADEO—aAcousED —APPBLLaNT 
versus 


PMPEROR—OppositTgs Parry. 
Criminal Procedure Code (Act V of 1898), ss. 33, 
$37, 842, $43-—Discharged accused—Prosecution eri- 
dence—" Accused” in s 848, meaning of --5 Ju, 
scope of ~Concurrent sentences—Penal Code (dct XL} 
of 1860), 8. 401, conviction under—Hvidence, nature 


Á There is nothing illegal in the procedure of with- 
drawing a criminal case against one of the accused 
and examining him as a prosecution witness after 
his discharge against the other accused though the 
more rational and reasonable procedure would be to 
offer a pardon to him and make him an approver. 
[p. 472, col. 2: p. 473, col 2 

Sugqanchand v. Chunilal, 72 Ind. Oas. 361; 24 Or. L. J. 
361, 6 N. L.J. 177, A. I. R. 1923 Nag. 260 and Rajani o 
Kanta Shaha v. Idrus Thakur, 64 Ind Cas. 280; 18 ©. 
1103; 25 0. W. N. 615; 34 C. L. J. al; 22 Or L. J. 76), 

istinguished. 
gr adan Sambhuju v. Emperor, 58 Ind. Cas. 449, 16 
N.L OR. 9, 21 Or. L. J. 769, referred to 

Eknath v. Emperor, Or. A. No 22 of 1913, derided 
on 10th March 1913, Queen-Empress v. Hussein Haji, 
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2 bB 42202 Bom L. R, 1095, Danu Singh v, Abn pera, 
33 C. 1353 at p. 1357; 10 0. W. N. 962; 4 Or. L. J, 146 
ant Subrahmania Ayyar v. King- Emperor, 25 M, 61; 11 
M. L.J 233,46 don L R 910,251 A, 257; 5 C. W.N. 
803, 2 Weir 371, 8 Sac. P O J. L60 (P _ OU), relied on. 

Tha accuse] person referred to in Bs. 343 is the 
same ncensed person as is specified in s 342, Or. P O., 
Rod the former section has no application to the case 


of a person who has ceased to be an accused after 
his diseharge. [p. £73, col. 1.) 


Gobind Balvant Laghate v, Emperor, 34 Ind. Oas. 
978; 18 Bom, L R 266,17 Cr L J 258, approved. 

Evidence of the commission of several thefts, of 
meeting together, of being seen disposing ofarti- 
cləs and the like are suficient to support a convic- 
tion under s 10lofthe Penal Gode. |p 474, col L] 

Kasem Ali v. Emperor, 55 Ind. Cas 991; 47 O 151; 
31C L. 3.192,21 Cr. 1. J. 386, followed 

Ordinarily sentences can only be ordered to run 
concuriently when they are passed at a single trial 
under the conditions laid down in a. 35, Cr. P. C. 
not im the case when the offences charged are not 
of the same kind within the meaning of s. 234, 
being punishable with different kinds of pnnish- 
ment. [p 473, col. 1, 

Emperor v. Mahomed Isaf (abib, 10 Ind. Cas. 769; 
3 Bom. L. R. 200, J2 Cr. L J. 24, distinguished. 


Appeal against a judgment of the Sub- 
Divisional Magistrate (with s. 30 powers), 
Nagpur, dated the 22nd December 1925, in 
Criminal Case No. 194 of 1925. 

Mr. M N. Jog, for the Appellant. 

Mr. G. P. Dick, Government Advocate, 
for the Crown. 


J UDGMENT.—Theappellant Mahadeo 
as well as five other co-appellants, who 
were co accused with him in the Magis- 
trate’s Court, viz, Puran Singh, Khuman, 
Munshi, Nanku son of Bhawani, and Beni 
Macho, have been convicted of an offence 
under s. 401 of the Indian Penal Code each 
and sentenced to rigorous imprisonment as 
is shown below :— 


Name of Appellant. Term of im- 
prisonment, 
Mahadeo Four Years, 
Puran Singh F 5 
Khuman Seven ,, 
Munshi Four 
Nanku, son of Bha- 
wani Seven ,, 
Beni Madho 


19 1 


Three other co accused, viz, Nanku son 
of Hanuman, Sardar and Behari, were also 
Convicted at the same time and have not 
appealed. Two other men, Maiku and 
Dashrath were acqnitted. 

The appellants have been held to have 
heen members of a gang of persona assp- 
ciated forthe purpose of habitually com- 
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milting house-breaking and theft during 
the years 1924 and 1925. The facts of 
the case have been fully stated in the 
Magistrate's judgment and will be referred 
to hereafter so far as may be necessary. 
The appellants Mahadeo, Puran Sicgh 
and Khuman have been represented by 
Counsel, while the other three appellants 
have filed petitions of appeal from jail. 

At the outseta somewhat important ques- 
tion of law has to be determined, which 
affects vitally the prosecution case against 
all the appellants. That case, as is obvi- 
ous, very largely hangs on the detailed 
and lengthy evidence given by Nimboo ‘fP. 
W. No. 1), an accomplice and a brother of 
the appellant Nanku son of Bhawani. On 
28th August 1925 before the prosecution 
entered into its case, the Public Prosecutor 
asked for permission to withdraw the case 
against this man (Nimboo) on the ground 
that he had aided materially in bringing 
to light the operations of the gang. The 
Magistrate granted the permission and dis- 
charged Nimboo under s. 494 of the Or. P, 
O. That discharge, it is very vital to 
point out, acted simply as a discharga, and 
not as an acquittal, no charge having at 
the time been framed against Nimboo. It 
has beeen strongly urged before me that 
the proper procedure to have been followed 
in the case was, in view of the fact, that 
an offences under s. 491, Indian Penal Code, 
is one of those specified in s. 337, Cr. P. O., 
to have asked the Magistiate to tender a 
pardon to the said Nimboo under the latter 
provision. I am so far fully in accord- 
with the contention for the defence that 
the latter course would have been the 
more reasonable and rational procedure to 
have adopted in the case. It is fairly ob- 
vious from the cross-examination of the 
witness Nimboo, vide page 278 of the record, 
that, before the ~s8th of August 1925, he ` 
had been informed by the Police that if 
he made true disclosures with reference to 
the gang, a pardon would be secured for 
him. It isto me inexplicable in those cir- 
cumstances why the prosecution should 
have adopted the ill-fitting course they did 
when they had available an apposite pro- 
vision oflaw to deal with precisely such 
a contingency, as had arisen. That, how- 
ever, is a matter for the executive autho- 
rities and Iam now only concerned with 
the legal point as to whether Nimboo’s 
erence is, in the circumstances, admis- 
81018, 
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: In dealing with this point a suggestion 
has been made on behalf of the defence 
that the appellants have been prejudiced 
by the procedure adopted. It has been 
suggested that a witness like Nimboo, had 
due action been taken under s. 337, Cr. P.° 
C., would have had asword hanging over his 
head if hefailed to give true evidence: cf 
8,339 onwards, Iso far agree but that the 
appellants are likely to have been prejudiced 
in this connection seems tome the very 
reverse of probable. What frequently occurs 
and what is, moreover, consistent with 
human nature in the case of an accomplice 
given a pardon under s. 337, Or. P. ©., is 
that when the witness in question comes 
to give his evidence, he attempts to 
whittle down the case against his late as- 
sociates. To prevent such a contingency 
there is always the fear of action under 
s. 339, Cr. P. O., hanging over his head. In 
the . present instance no such fear remained 
over the head of Nimboo. He had been 
discharged and he normally could not be 
proceeded against in connection with the 
original ‘offence unless, under the ordinary 
law applicable, there were reasons for 
reviving the case against him. Thus, in 
the present instance, no suchfear remain- 
ed in the mind of Nimboo and it is im- 
possible, asa matter of fact, to hold that, 
in the circumstances of this case, the ap- 
pellants were prejudiced by the in apposite 
procedure adopted. 

It has, however, been urged before me 
that the procedure adopted amounted to 
an infraction of s. 343, Cr. P.C., under 
which no influence, by means of any pro- 
mise or threat, shall be used to an accused 
to induce him to disclose or withhold any 
matter within his knowledge. I do not 
think that the provision contained in s. 343 
can possibly be applied in the present in- 
stance. The accused person referred to in 
s. 343 obviously is the same accused per- 
gon a3 is specified in 342, When Nimboo 
gave his evidence, he was no longer an 
accused in the case and was at liberty, 
T find myself, therefore, in full concurrence 
with the decision in Govind Balvant Laghate 
v. Emperor (1) in this connection. 

My attention has also been called by the 
Counsel for some of the appellants to the 
decision of Prideaux, A. J. O., in Criminal 
Revision No. 192 of 1922, decided on 
22nd Decembe 19292, Suganchand v. Chuni- 


a $4 Ind, Cas. 976, 18 Bom, I R. 266; 17 Or, kd, 
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lal (2). The learned, A. J. C. therein 
held that an order under s. 494, Cr. P. C. 
discharging an accused was bad unless 
reasons were given therefor in the said 
order. The question does not arise in the 
present case for the simple reason that the 
order of 28th August 19235 shows that 
Nimboo was. discharged because he had 
materially assisted the Police in bringing 
to light the operations ofthe gang. There 
is not, in short, any good ground for 
applying the principle laid down in Rajani 
Kanta Shaha v. Idris Thakur (3) in the pre- 
sent case. The decision of Mittra, A J.C., 
in Govinda Sambhuji v. Emperor (4) is ulso, 
in reality, quite unfavourable to the appel- 
lants’ contention. The learned, A. J. C., 
therein held that a witness does not be- 
come an incompetent witness merely he- 
cause his evidence has been improperly 
obtained. In the present instance, although 
the procedure of the Crown was unusual, 
I am not prepared to hold that it was 
irregular and it is, in my opinion, impost- 
sible to postulate that the subsequent ex- 
amination of Nimboo as a witness in the 
case was in disobedience to any express 
provision of the Or. P. C. or of tke Evi- 
dence Act. I may say that the same ques- 
tion was considered by Drake Brockman, 
J.C., in Eknath v.. Emperor (5) and the 
learned J. C. therein held that a witness, 
whose evidence had been obtained under 
circumstances analogous to those applying 
to Nimboo in the present instance, was a 
competent one. A similar view was taken 
by the learned Judges who heard the case of 
Queen-Empress v. Hussein Haji (6) as also 
of Banu Singh v. Emperor (7). The case of 
Subrahmania Ayyar v. King Emperor tX) 
was even more extreme. One of the two 
accused jointly committed to the High 
Court pleaded guilty, his plea was record- 
ed and the Judge purporting to act under 
s. 337, Or. P, C., tendered him a pardon, 
He was then examined as a witness agains; 


@) 79 Ind. Cas 361: 24 Or. L. J. 361; 6 N LJ 177, 
A.1.R 1923 Nag 260. g e e 
(3) 84 Ind. Cas 259, 48 C. 1105; 25 C W.N. G15, 4 
O.L J 54, 220r. L J 760. _ 
(4) 58 Ind. Oas. 449; 16 N. L. R. 9; 21 Cr. L.-J 709 
(5) Or. A. No 22 of 1913, decided on 10th Mareh 
1913 


6) 25 B 492; 2? Bom. L. R 1095 
7 33 0. 1353 at p. 1357, 10C. W N 962, 1Ur L 4 


Q 
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(8) 25 M 61; ILM D.J. 233; 3 Bom. l. R 510 2a 
L A 257,5 ©. W.N. 866, 2 Weir 271, 8 Sar P C.u. 
10.0) * 
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hib previous co-accused, but he was held 
to be a competent witness, as, when he gave 
evidence, he was no longer in charge of 
the Jury. 

It is irue thatthe practical effect of the 
course adopted wasthat the necessity of 
holding the present trial in the Sessions 
Court was avoided, but J am not prepared 
to hold’that this fact necessarily made 
the procedure adopted illegal. Very obvi- 
ously, peculiar incidents arise in connec- 
tion with the formal tender of a pardon 
under s. 337, Cr. P. C., and the Legislature 
has thought it well in such instances to 
order that the connected case shall be tried 
in the Sessions Court. Here, however, the 
net result was that the accomplice was on 
the date he gave evidence under no special 
compulsion of the Court. He was examin- 
ed in the present case as an ordinary ac- 
complice witness and . had no fear, in 
giving the evidence he did that any of 
the special consequences Jaid down in s. 
339, Or. P. C, would apply to him. Ihave 
already indicated that there is not the 
slightest ground for supposing, in point of 
fact, that the present appellants were pre- 
judiced by the course adopted. Iam un- 
able, therefore, to bold that ihe course 
adopted was illegal and am of opinion that 
Nimboo was a proper and competent wit- 
ness in the case, 

Another legal point has been raised on 
behalf of three of the appellants who are 
represented by Counsel. It has been urged 
that their conviction was contrary to law 
in that they have been separately convict- 
ed in separate trials of offences under es. 
457 or 414, Indian Penal Code, alleged to 
have been committed by certain members 
of the gang and themselves. [am wholly 
unable to see that this contention has any 
sound basis. As was pointed out in Kasem 
Aliv. Emperor (9) evidence of the commis- 
sion of several thefts of meeting together, 
of being seen disposing of stolen articles 
and the like, are sufficient to support a 
conviction under s. 401, Indian Penal Code. 
In the present instance the appellants are 
not being prosecuted for the individual 
offences but foran entirely separate offence 
of being associated together for the pur- 
pose ef committing the class of offences in 
question. This disposes of the two main 
questions of law which have been advanced 
on behalf of the various appellants. 


@ 55 Ind. Cas. 994; 47 O. 154; 31 O. L, J. 192; 21 Or, 
Le J. 386, 
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' T now proceed to examine the’ case of 
each appellant separately so far as may be 
necessary, Counsel for the appellant, Maha- 
deo, has urged that there has been no suffi- 
cient independent evidence to corroborate 
the testimony of the approver Nimboo ag 
to: his client's participation in the crimi- 
nal acts of the gang. Iam wholly unable 
to see the slightest ground for accepting 
this contention, In the first instance, L 
may say generally as regards all the ap- 
pellants that the evidence of Nimboo seems 
to me to be deserving of credit. It is 
almost impossible to conceive on any reason- 
able suppositicn that the interesting and 
detailed account of the operations of the 
gang given by Nimboo is untrue. So far aa 
the corroborative evidence in Mabadeo’scase 
is concerned, the evidence detailed by the’ 
Magistrate in paras. 19 and 20 of his judg- 
ment is more than ample to connect Maha- 
deo with the incidents referred to. His 
examination before the Magistrate amount- 
ed to little more than a mere denial of 
his guilt and the defence evidence of 
Kadtu (D. W. No. 1), Tulsiram (D. W. No. 


6) and Tolya (D. W. No. 7) obviously did 


not clear him in the slightest. 

Passing tothe case of Puran Singh, this 
has been dealt with by the Magistrate in 
paras 23, 2łand 25 of his judgment. It 
has been urged that in his case, even if it 
were held proved that he participated in 
one single act of house breaking, in which 
the parthani (Art. A-1%0) was stolen, there 
is insufficient material onthe record on 
which to hold that he was a member of 
the gang. It has been suggested quite 
seriously on his behalf that he may have 
happened to come on a single visit to 
Mouza WKardedi and may have fallen into 
the temptation of joining in one single 
crime committed by the gang It is not, 
however, necessary that the evidence of 
the accomplice Nimboo should be categori- 


‘cally corroborated in each and every detail 


to which he deposes, ard his examination 
shows that Puran Singh had taken part in 
more than one of the offences committed by . 
the gang: vide page 278 of record at back, 
There is overwhelming evidence vide para. 
33 of the Magistrate's judgment, that Puran 
Singh was offon a visit from the U. P. to 
the locality in which the gang was operat- 
ing and was associated with members 
thereof. The evidence of Moreshwar (P. 
W. No. 45) and Jamnaprasad (P. W. No. 

3) is peculiarly significant in this connec- 
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tion. T have been asked to disbelieve the 
evidence of Sitaram (P. W. No. 27), Mahadeo 
(P W. No, 28), Tulsiram (P. W. No. 29) and 
Daulat (P. W. No. 26) who have identified 
thir patthant (Art. A-1°0). But although an 
article like this may not have any specific 
mark of identification upon it, witnesses 
like those mentioned would prohably be 
able to identify such an article, particular- 
ly a man like Daulat who had actually 
worn it. On the other hand, the palpable 
falsity of the seven witnesses for the de- 
fence of Puran Singh has been sufficiently 
demonstrated by the Magistrate. It is 
ludicrons to suppose that such witnesses 
wonld be ableto give the exact length of 
such an article merely because they had 
got a casual glimpse or two of a parda- 
nashin woman who happened to be wear- 
ing it. The letter (Hx. P-74). which shows 
the connection of Puran Singh and his 
brother Nanku with the gang, is peculiarly 
significant, snd Iam wholly unable to see 
any ground for differing from the Magis- 
trate’s reasons for convincting the appellant 
Puran Singh. 

As regards the appellant Khuman, his 
Counsel did notoffer any detailed argu- 
ment on questiona of fact but confined 
himeelf tothe Jaw points already argued. 
As isshowp in paras. 14 and 15 of the 
Magistrate's judgment, the evidence against 
him in this connection can onlv be describ- 
ed asoverwhelming and fully justifies his 
conviction, forit shows that, of five offences 
deposed to br Nimboo, he was found in pos- 
seasion of stolen property relating thereto. 
I do not find anythingin his examination 
before the Magistrate, or in the evidence 
of his defence witnesses, which could pes- 
sibly clear him from the charge. 


The appellant, Munshi, in his petition of 
appeal from Jeil, merely prays for pardon 
and says he has been unnecesearily im- 
plicated in the case Forthe reasons given 
by the Magistrate in para 21 of his judg- 
ment, it is impossible to feel anv doubt as 
regards the propriety of his conviction, and 
he produces no evidence which can in any 
way clear him. 

The petition of appeal of Nanku son of 
Bhawani is, infact, oneadmiserrcordiamand 
does not even contain a denial of his guilt. 
The evidence against him, as detailed in 
paras. 9, 10 and 1l of the Magistrate's judg- 
ment, is perfectly conclusive as to his guilt 
and there is nothing in his own statement 
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before the Magistrate, or in the defence 
evidence, which in any way clears him. 

Coming to the case of the last appellant, 
Beni Madho, he merely states in his petition 
of appeal that he does not understand how 
he has heen implicated in the case under 
s. 401, Indian Penal Code, and that false 
evidence has been given against him. It 
is true thatin bis case no specific stolen 
property has been traced to his possession. 
There is, however, ample material on the 
record to justify the conclusion that Beni 
Madho was a member ‘of the gang: ride 
paras. 3l and 35 of the Magistrate’s 
judgment. The letters P70 to P-78 are 
peculiarly significant in this connection 
and I can find no reason for differing fiom 
the Magistrate's view ofthe complicity of 
this appellant in the offence alleged. 

The convictions of all six appellants 
are, therefore, correct and the sentences im- 
posed are, by no means, too severe in view 
of the elaborate nature and magnitude of 
this criminal conspiracy. In the case of 
each of the appellants, Nanku son of 
Bhawani, Puran Singh, Khuman and 
Munshi, the sentence passed in the present 
case bas been ordered to run concurrently 
with the sentence passed on each of these 
appellants on the same day in separate 
trials for offences committed by the gang 
under s. 457 or 411, Indian Penal Code, as 
the case may be. Judgments in all the 
cases concerned were delivered on the 
same day, and the question is whether the 
order for the sentences to run concurrently 
was a legalone or not. 

There is abundant authority for the 
view that ordinarily sentences can only be 
ordered to run concurrently when they are 
passed ata single trial under the condi- 
tions laid down in s 35,Cr.P © I am 
aware of the decisionin Emperor v. Maho- 
med Isaf Habib (10) in which case a Magis- 
trate convicted the accused of two offences 
of cheating in separate trials concluded on 
the same day and ordered the sentences to 
run concurrently. The learned Justices, 
who decided the criminal reference, held 
that as the two offences in question could 
have been tried jointlv under s. 234, Cr, P. 
O., the order was not illegal. In the present 
instance, however, offences under ss. 401, 
457, and 411, Indian Penal Code, which 
are ones we are concerned with, are not of 
the same kind within the meaning of s. 231, 
i (10) 10 Ind. Oas. 769; 13 Bom. L. R. 200; 12 Cr. L. J. 

4, 
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Cr, P. O, bemg punishable with difer- 
ent terms of imprisonment. The Magis- 
trate'’s order, however, professes to be passed 
under s. 377, Cr P. C., and the point ia- 
volved in the present case is, from the 
practical point of view, of no importance 
whatever and is indeed purely an academic 
one for the simple reason that in the case 
of each and every appellant, who has been 
convicted under s. 401, as well as under 
s. 457 or 411, Indian Penal Code, a longer 
term of imprisonment has been imposed 
for the offence unders. 401. I think, there- 
fore, that it is unnecessary for me to inter- 
fere with the order which has been passed 
in this case and in the connected cases a3 
regards the concurrent running of the 
sentences in the case of each of the appel- 
lants. They may be considered to have 
been convicted of the offence under 
s 401 first, and from the moment of their 
conviction the term of imprisonment may 
be deemed to have begun. Therefore, it 
was technically within the competence of 
the Magistrate to order, under s. 397, Cr. 
P. C., which provision occurs inthe Chap- 
ter relating to execution, that the subse- 
quent sentences imposed for the offences 


under s. 457 or 411, as the case may be,’ 


should run concurreutly. I do not find it 
necessary, therefore, to interfere with this 
part of the Magistrate’s order and dismiss 
all six appeals. 
G. R. D. 
N. H. 


Appeals dismissed. 


LAHORE HIGH COURT. 
ORIMINAL Revision No. 657 or 1926, 
April 29, 1926. 
Present:—Mr. Justice Campbell. 
KANSHI RAM—Acousgo—Pxriviongr 
versus 


EMPEROR—RB88PONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 423 — 
Enhancement of sentence—Imprisonment to ansolrent 
accused on default of enhanced fine. 

Where the accused is insolvent and unable to pay 
the fine, an alteration of a sentence of two months’ 
impfisonment and Rs. 50 tine or in default one 
month's further imprisonment, to six weeks’ imprison- 
ment sud Rs 200 fine or in default to further im- 
prisonment of six weeks, is enhancement of sentence 
within the meaning of s. 423, Cr. P. O., and is, there- 
fore, illegal. 
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Case reported by the Sessions Judge, 
Karnal, with his letter No. 195 J of the 
19th April 1926. 


FACTS,—In the execution of a decree 


‘obtained by one Sada against Kanshi Ram 


80 maunds of gram belonging to Kanshi 
Ram was attached and placed in the cus- 
toly of one Nathu Brahman. At that time 
Kanshi Ram was away from his house and 
his wife begged that ths attached gram 
might be left where it was in the kotha 
until the return of Kanshi Ram. Her re- 
quest was complied with and the room 
containing the gram locked and the key 
entrusted to Nathu. In the absence of 
Nathu Kanshi Ram (the judgment- debtor) 
with the help of his brother Suraj Mal sec- 
retly carried away the gram from the 
locked kotha to the shop of Suraj Mal. 
This happened apparently on the 3lst of 
July 1925. Immediately Nathu was inform- 
ed of this and he reported the matter to the 
Police Station 

Both Suraj Mal and Kanshi Ram were 
challaned and sentenced to two months’ 
rigorous imprisonment and Rs. 50 fine or in 
default one month’s rigorous imprisonment 
under s, 454, Indian Penal Code, by Nawab 
Muhammad Sajjad Ali Khan, Magistrate, 
Second Class, Karnal, on 6th February 1926. 

They filed an appeal against the above 
order tothe Court of the District Magis- 
trate, Karnal, who acquitted Suraj Mal, but 
confirmed the conviction of Kanshi Ram 
and altered the sentence to one of rigorous 
imprisonment for six weeks and a fine of 
Rs. 200 or in default six weeks’ further 
rigorous imprisonment. 


“Now Kanshi Ram has filed an applica- 
tion for revision of the order of the District 
Magistrate, Karnal, dated 16th March 1926. 


GROUNDS.—I see no reason to differ 
from the lower Court as to the facts of 
the case. The conviction is, therefore, right. 
Bat the alteration of the seatence by the 
District Magistrate amounts to enhance- 
ment of the sentence, because the applicant 
18 an insolvent and cannot pay the fine, see 
Kirpa Ram v. Emperor (1). The alteration, 
therefore, means that while the original 
sentence was practically three months and 
Rs. 50 fine the altered sentence is equal 
to three months and Rs, 20u fine. The case is, 
therefore, submitted to the High Court for 


(1) 30 Ind. Cas. 155; TP, R, 1915 Or; 16 Cr. L.J. 


e 603; 26 P, L, R. 1916. 


(95 L ©. 1926]. 


revision of the sentence and restoration of 

the first Coyrt’s sentence. 
ORDER.—According to the recom- 

mendation of the Sessions Judge I set aside 

the sentence imposed on Kanshi Ram by 

the District Magistrate and restore that of 

the Trial Magistrate. 
R. L, 


Order accordingly, 
N. H. ; 


raaa Nana inda baran 


ALLAHABAD HIGH COURT. 
OrtminaL Apprart No. 585 op 1921. 
September 28, 1921. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
NAGINA AND oTHERS—APPELLANTS 


Versus 


EMPEROR— RESPONDENT. 

Evidence shet (I of 1878), s8 155, 15?—-Jail identi- 
fication, value of—Farlure of witness to identify 
accused in Court, effect of-—Criminal Procedure Code 
(Act V of 1898), ss 988, £28—Sessions trial—Appeal— 
Appellate Court, whether can direct transfer of depo- 
suiton made before Committing Magistrate—Jail Manu- 
a, para. §70—~—Under-trial prisoners, whether can be 
allowed to alter appearance. 

Under-trial prisoners ought not to be allowed to 
crop their hair or in any way to alter their appearance 
tar ° make their identification difficult.  [p. 477, 
col, 2, 

Identification proceedings held in the Jail amount 
merely to this that certain persons are brought to the 
Jail or some other place and make statements, either 
express or implied, that certain individuals whom 
they point ont are persons whom they recognise as 
arte been concerned in a particular crime. [p. 478, 
cal. 4 

Those statements arc not made on oath and are 
made in the course of extra-judicial proceedings. The 
law does not allow statements of this kind to be 
made available as evidence at the trial unless and 
until the persons who made those statements are 
called as witnesses. When these persons are called 
as witnesses, then these previous statements become 
admissible, not as substantive evidence in the case, 
but merely as evidence to corroborate or contradict 
the statements made by these witnesses in Court. 
When a witness to identity is called in the Sessions 
Oourt and states that he can identity no one, there is 
nothing to corroborate and the evidence of any pre- 
vious statements, oes or implied, made by him 
in the course of identification proceedings in the 
Jal is not admissible. {2did.] 

Under s. 428 of the-Or P. C. an Appellate Court 
can, after recording its reasons, call for additional 
evidence by directing the Sessions Judge to bring 
upon his record the statements of witnesses as given 
in the Court of the Committing Magistrate under s. 
288 of the Code, afler giving notice to the accused. 
[p. 478, col 2] : i 

Oriminal appeal from'an order of the 
Messions Judge, Meerut, 


NAGINA V. BRPBROR, 
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Messrs. J. M. Banerji, Satya Chandra 
Mukerji and Mohan Lal Sandal, for the Ap- 
pellants. 

Mr. Lalit Mohan Banerji, Government 
Advocate, for the Crown. 

JUDGMENT. 

Lindsay, J.—[After stating facts, and 
discussing, the evidence concerning five of 
the appellants, his Lordship proceeded as 
follows:—] There remain now the cases of 
nine other accused appellants with which 
we feel ourselves unable to deal at the 
present moment for reasons which we are 
now about to give. 

It has been stated that certain identifi- 
cation proceedings were held in the Jail at 
Meerut on the 12th of March 1921 and 
further proceedings were held in the casc 
of Khushya, accused, on the 26th of March 
192}, 

When this case came up for trial in the 
Sessions Court in the middle of July it 
turned out that a large number of witnesses 
who had made identifications in the Jail 
were utterly unable to repeat these ident.- 
fications in Oourt. It appears from the 
statements made by these witnesses thai 
they were completely baffled in the Sessions 
Court by the changes wrought in the 
appearance of the accused. The witnesses 
pointed out that the accused’s heads and 
faces had been shaved or that their hair 
had been cropped in such 8 way as to render 
identification impossible. Chajju Singh. 
the principal witness, expressed his inabil 
ity to identify a number of the accused, in 
somewhat picturesque language. He suid 
that the Sarkar had turned out these people 
for trial dressed like wedding guests 
(barati). 

On this part of the case wə wish to ob- 
serve that if the stalements of these wit- 
nesses about the shaving of the heads and 
faces of these accused are true, there has 
been avery gross breach.of the Jail Regula- 
tions. 

In para, 870 of the Jail Manual if is dis- 
tinctly laid down that undertrial prison: re 
ought not to be allowed to crop their hair 
or in any way to alter their appearance so 
as to make if difficult to recognise them. 

We regard this as a serious matter anu 
we think it our duty in delivering thi; 
judgment to recommend to the Local Gos - 
evnoment that an investigation into ‘hig 
affair should be made through the head caf 
the Jail department. Weneed hardly sav 
that practices of this kind if tolerated ar: 
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calculated to lead to very grave miscarriage 
of justice. 

The learned Sessions Judgs no douht felt 
the difficulty which was caused by the 
failure of these witnesses to identify the 
accused in Court. He has in his judgment 
expressed an opinion regarding the evidence 
of identity which appeara to us to involve 
an error of law which it is our duty to 
correct. 

The learned Judge observes, ° I never 
attach the slightest importance to success 
or failure to identify in Court.” 

If by this statement the learned Judge 
maang that he is entitled to treat the evi- 
dencs of identification in the Jail as. sub- 
stantial independent evidence in the trial 
he is grossly mistaken. Indeed there can 
be no doubt that he has fallen into this 
error for he seems to have convicted at least 
one of the accused on an identifisation 
madle by two witnesses at the Jail, both of 
thease witnesses having failed to identify 
ae particular accused at the Sessions 
trial, 

[dentification proceedings held in the 
Jail seem to us to amount to this, namely, 
that certain persons are brought to the Jail 
or other place and make statements, either 
express or implied, that certain individuals 
whom they point out are persons whom they 
recongnise as having been concerned in a 
particular crime. 

Taese statements are of course not made 
on oath, and again, they are made in the 
course of extra-judicial proceedings. The 
law does not allow statements of this kind 
to bs made available as evidence at the 
trial unless and until the persons who made 
thoss statements are called as witnesses. 
When these persons are called as witnesses 
then these previous statements become ad- 
missible, not as substantive evidence in the 
case, but merely as evidence to corroborate 
or contradict the statements made by these 
witnesses in Court (ss. 155 and 157 of the 
Evidence Act). If when a witness to iden- 
tity is called in the Sessions Court and 
states there that he can identify no one, 
there is obviously nothing to corroborate 
and so the evidence of the previous state- 
ment express or implied made in the 
course of the identification proceedings in 
the Jailis not admissible. 

During the argument it was brought to 
our notice that the record prepared by the 
Committing Magistrate was in Court and 
we were referred to it for the purpose of 
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showing that although a number of wit- 
nesses from these two villages of Bam and 
Sikka were unable to identify the accused 
during the Sessions trial, they had been able 
to identify them in the course of the pro- 
ceedings held in the Magistrate’s Court. 
Most of these witnesses were examined by 
the Committing Magistrate some 18 or 19 
days alter the date of the Jail identification, 

We refer now -to the special rule of evi- 
dence which is laid down in s.. 288 of the 
Or. P. C. According to that section the evi- 
dence of a witness duly taken in the pre- 
sence of the accused before the Committing 
Magistrate may, in the discretion of the 
Presiding Judge, if such witness is, pro- 
duced and examined, be treated as evidence 
in the case. 

It so happens that in the present case the 
learned Judge, probably under the influence 
of the erroneous opinion of law which he 
appears to entertain, did not avail himself 
of the discretion conferred upon him by 
this section. That there was a case for tke 
exercise of his discretion seems to us to be 
abundantly clear, There were befoie him 
ea large number of witnesses who had to 
admit their inability to identify certain 
accused in the doek because, as we have 
said, their appearance had been altered by 
shaving and cutting of the hair. Bearing 
in mind that these witnesses had identified 
a number of these accused in the Court of 
the Committing Magistrate some 18 or 19 
days after they had identified them in the 
Jail and at a time when there had not been 
any opportunity of causing alteration in 
the appearance of the accused, we think 
the learned Sessions Judge ought to have 
taken action under s. 288 of the Cr. P. C. and 
put in evidence the statements made by the 
witnesses in the Court of the Committing 
Magistrate. 

Sitting here in appeal it is not competent 
to us to deal with these statements made in 
the Court of the Committing Magistrate, the 
simple reason being that at the present time 
they constitute no evidence in the case. 

Under s. 428 of the Cr. P. O. an Appellate 
Court, if it thinks additional evidence to be 
necessary, shall record its reasons and ma 
either take such evidence itself or direct it 
to be taken by the Court of Session. 

We have already given reasons which, in 
our opinion, fully justify our calling for 
additional evidence in this case and we, 
therefore, exercise our power under the 
section just named and direct the learned 
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Sessions Judge to bring upon the 
record the statements of the witnesses 
a3 given in the Court of the Committing 
Magistrate. Those statements cannot pro- 
perly be brought on the record until notice 
is given to the accused persons concerned 
that itis proposed to use those statements 
against them, and so it will be necessary 
for the learned Sessions Judge to take 
these proceedings in the presence of the 
accused concerned or their Pleaders. That 
is provided for by sub-s. (3) s. 428. 

We order, therefore, that the ease be sent 
down to the Sessions Judge of Meerut with 
a direction to put on the record the addi- 
tional evidence which we have referred to 
above. These proceedings will be taken in 
the presence of the following accused, name- 
ly, Nagina, Jagpal Singh, Raghunath Singh, 
Behari Singh, Khushya, Bhikhan, Nirmal, 
Bhondu snd Ohaita. The record with the 
additional evidence so taken must he re- 
` turned to this Court on or before the 24th 
of October 1921. The cases of these nine 
accused appellants will then be taken up 
and disposed of. 


Z, K, Order accordingly. 





LAHORE HIGH CORUT., 
CRIMINAL Ravision PRTITION No. 349 
OF 1926. 
May 10, 1926. 
Present :—Mr. Justice Addison. 
JAGAT SINGH AND oTaHrrs—Szxconp Party 
— PETITIONERS 


VETEUS 
SUNDER SINGH—Frrst Party— 
RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 145— 
vious order declaring party in possessien-—Pro- 
per order am subsequent proceedings. 

Where a party has once been declared to be in 
possession of a land in proceedings under s. 145, Cr. P. 
O., no contrary order should be made in any subsequent 
proceedings under the same section regarding the 
same land unless the Magistrate finds that there Has 
been a change of possession since then. 

Kiulada Kinkar Roy v. Danesh Mir, 33 ©. 33, 10 0. 
W.N 251; 920. L J. 271; 2 Or. L, J. 670 and Shaha- 
baj Mandal v. Bhajahart Nath, 75 Ind. Cas. 75; 49 O. 
177, 25 0. W N. 743, A.I R. 1922 Cal. 364; 24 Cr. 
la. J. 875, distinguished. 

Petition for revision of an order of the 
Additional District Magistrate, Lahore, dated 
the 7th January 1926. 

Messrs. L. Saunders and Ghulam Muham- 
mad, for the Petitioners. 

Mr. Daulat Ram, for the Respondent. 

JUDGMENT.—There bas been a dis- 


pute fora longtime between party I and 
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party II as to the ownership of certain lar d 
in village Kulloke, District Lahore. Party 1 
applied against party II unders, 145, Cr 
P. O.,at the end of 1920. Mr. LinecJn, 
Magistrate, First Class, heard the case a. d 
decided that party II were in possessi n of 
the land and he ordered that they shoud 
remain in possession without being disi 3- 
ed untilsuch time as a competent Court 
directed otherwise. This order was dat.d 
the 3rd January 1921, 

In spite of this order party I does rot 
appear ever tohave gone to the Civil Courts 
but the two parties continued to dispute 
among themselves. There have heen several 
criminal cases andone memberof party | was 
killed. Accordingly in 1924 the Police took 
action under s. 145, Or. P. C., again as 
regards the same landand sent up the pro- 
ceedings under that section for deternira- 
tion by a Magistrate First Class. Mr. Ram 
Lal, Magistrate First Class, heard these pio- 
ceedings and his finding is that he was un. 
able to satisfy himself as to which g., the 
two parties was in possession ofthe Jai d in 
dispute. Under s. 146, Cr. P. O., he, there- 
fore, ordered that the land should remvin 
under attachment until a competent Court 
had determined which party was entitl:d to 
possession thereof, 

Party I applied to the Sessions Judge on 
the revision side requesting him to report 
the matter to the High Court to modify that 
order, ‘The Sessions Judge dismissed thcir 
application on the 2lst April 1925. Party 
II came to the High Court in revision on 
the 9th March 1923, but they were dir-cted 
first to apply either to the Sessions Judge 
or the District Magistrate. They re filed 
their application before the Additional! Dis- 
trict Magistrate who, without going into 
the merits, held that he had no power to 
interfere. It was, however, his duty to repert 
the matter to the High Oourt if he consid+r- 
ed the order to be wrong one. Party It had 
again filed a revision in the High Court 
and this they were entitled to do after how. 
ing moved the Additional District Mag s- 
trate. Their application was admitted tua 
hearing, 

The petitioners’ contention was that ag 
the Magistrate could not satisfy himself aa 
to who was in possession, he should have 
made no order in view of the fact that it 
had already been held bya First Class Magis- 
trate in 1921 that they were in posse$3 an 
and that their possession should not be 
disturbed until the order of a competent 


460 


Court was obtained. On behalf of party I 
I was referred to Kulada Kinkar Roy v. 
Danesh Mir (1) where it was held that there 
was no inflexible rule of law that a Magis- 
trate in deciding the question of possession 
‘under s. 145 of the Code was concluded by 
every previous order of a Civil or Criminal 
Court relating tothe subject of the dispute 
and that the weight to be attached to any 
such previous order depended upon the 
factsand circumstances of the particular 
case. In the above ruling, however, the 
order to the Criminal and Oivil Courts had 
been passed some twenty years before and 
thereafter the land had been completely 
washed away and recently reformed. In 
Sahabaj Mandal v. Bhajaharit Nath (2) the 
order of the Civil Court had been passed 
not very long before proceedings were taken 
under s. 145, but there was a clear finding 
by the Magistrate that notwithstanding the 
possession given by the Civil Court to the 
auclion-purchasers, the first party continued 
in actual possession of the property in 
dispute. In the case before me these rulings 
cannot be applied as the Magistrate has not 
been able to hold that there has been a 
change of possession since the order of the 
first Magistrate datedthe 3rd January 1921. 
That being the case, he should have re- 
fused to pass any order, leaving the pre- 
vious order to stand. | 

I, therefore, accept this revision and set 
aside the order of the Magistrate, First Class, 
dated the 15th January 1925 on the ground 
that this Magistrate should not have taken 
any action contrary to the order, dated the 
3rd January 1921, when he was unable to 
hold that there had been a change of pos- 
session since then, It is competent for the 
Police to take action under s. 107 of the Or, 
PG. 


R. L Order set aside. 

(1) 33 C. 33; 10 U. W. N 257; 2C. L.J. 271; 2 Or, 
L. J. 670 

(2) 75 Ind. Oas. 75: 49 0. 177; 25 0, W. N. 743; A. 
J, R. 1922 Qal 364. 24 Cr, L. J. 875. 





LAHORE HIGH COURT. 
CRIMINAL Raevis.on PETITION No. 130 
oF 1926. 

April 23, 1926. 

Present:—Mr. Justice Martineau, 
SARUP SINGH— AccusEp—PETITIONBER 
VETSUS 
EMPERO R-—~ResponDent, 

_ Penal Cade (Act XLV of 1860), s. 490, 500—Heport 

at Thana on information received— Defamation, 


SARUP SINGH V. EMPEROR, 


(95 L O. 1996] 


A report to the Police br the accused that he had 
een informed that lis buffalo wagsin the house ola 
certain person does not constitute defamation. 


Petition for revision of an order of the 
Sessions Judge, Karnal, dated the 12th 
November 1925, affirming that of the Special 
Magistrate, First Olass, Rohtak, dated the 
3lst August 1925. 

Mr. Shamair Chand, for the Petitioner, 

d UDGMENT.—Sarup Singh's buffalo 
was lost on the 10th December 1924 and on 
the 13th he reported the matter to the 
Police and said he had been informed that 
the buffalo was in the houss of one Harkesh 
in his vilage. The Police went to the 
village and searched Harkesh’s house, but 
didnot find the animal there. Harkesh 
prosecuted Sarup Singh for defamation in 
respect of the report made at the Thana, 
and Sarup Singh was convicted, and the 
conviction has been upheld by the learned 
Sessions Judge on appeal. He has filed the 
present application for revision. 

It appears to mein the first place that 
Sarup Singh cannot be said to have made 
an imputation concerning Harkesh. He 
did not accuse Harkesh of stealing or dis- 
honestly receiving the buffalo, and his 
object in reporting atthe thana, that he had 
been informed that his buffalo was in 
Harkesh’s house, was to get back the 
buffalo. 

In the second place, even if the report 
that he made was prima facie defamation, 
I think that the case is covered by the 8th 
Exception to the s. 499, Indian Penal Code. 
Sarup Singh had no spite against Harkesh, 
but merely acted on the information he had 
received. He has produced the two men 
who gave him the information, and they 
state that they had seen the buffalo in 
Harkesh’s nauhra. He no doubt admits 
that he did not go to Harkesh’s house to see 
if the buffalo was there, but if he had gone 
there and had been seen, Harkesh would, if 
he had got the buffalo, have at once remov- 
ed it. 

I accept this application, set aside the 
conviction and sentence and acquit Sarup 
Singh. The fine, if paid, will be refunded, 

R. L, , Application accepted, 
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SIND JUDICIAL COMMIS- 
SLONER’S COURT. 
ORIGINAL Olvin Jurispiction Suir No, 942 
oF 1924, 

August 14, 1925. 
Present:—Mr. Rupchand Bilaram, A. J. O. 
F. O. K.S. PARDANANI & Co.— 
PLAINTIFFS 


VETEUS 
JOHN BATT 4 Oo. Lro., LONDON— 
DEFENDANTS, 

Arbitration Act (IX of 1899), 8. 19-——Civil Procedure 
Code (Act V of 198), Sch. II, para. 18-—-Arbitration— 
Sut filed tn Court—Stay of sun, farlure to obtain— 
Award, whether bare surt. 

Where no application is made for the stay of a 
suit on-the ground that the subject-matter of the 
suit has been referred to arbitration, an award 
made by the arbitrators cannot oust the jurisdic- 
tion of the Oourt to try the sut and cannot be 
pleaded as a bar to the suit. [p. 483, col. 1] 


JUDGMENT. 


The plaintiffs have instituted this suit 
for recovery of Rs. 3,800 claimed by them 
as an allowance on goods ordered out by 
them from the defendants’ London Office 
on O. I.F. and O. I. Terms, and said ‘not 
to be in accordance with the contract. _ 

The defendants have inter alia raised 
the following plea: 

“That suit is bad and cannot be main- 
tained in view ofthe fact that the subject- 
matter of the suit was the subject-matter 
of an arbitration held in London, the award 
in which was passed on the lith Novem- 
ber 1924. This arbitration was held in 
accordance with the arbitration clause 
contained in defendants’ selling conditions 
„c ACcepted by the plaintifs by their 
letter dated the llth May 1922. The dis- 
pute, therefore, has been merged in the 
award.” 

The selling conditions relied on by the 
defendants contain the following submis- 
sion clause ; l 

“Any dispute must be submitted to arbi- 
tration in the usual manner, 

Each party nominates one arbitrator 
within two months after raceipt of written 
notice. In default of such nomination the 
other party may nominate a sole arbitrator. 
All arbitrators to be merchants residing in 
London. When two have been nominat- 
ed, they appointan Umpire. The award 
states by whom the costs are to be paid,” 

It appsara that the selling conditions of 
ths defendants on which they tran3acted 
business containing the absve tu mission 
clause had been used by-them from Janu- 
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auts supplied a copy of the selling con- 
ditions tothe plaintiffs and intimated to 
them that they would supply goods to the 
plaintiffs on these terms, The plaintifis 
were not prepared to agree to arbitration 
being held in London and suggested arbi- 
tration at Karachi. There was some corres- 
pondence between the parties on that point 
before the plaintiffs placed order in dis- 
pute with the defendants. The goods when 
landed at Karachi, were found to be in a 
defective condition. The plaintiffs heldan 
ex purte survey and submitted their claim 
for Rs. 3,800 based on the survey report to 
the defendants. 

On May 28, 1924, the defendants called 
upon the plaintiffs to submit the dispnte 
to arbitration and to nominate a London 
merchant as their arbitrator in purauanc> 
of the submission clause, and on their :ail- 
ing to doso. within the time allowed by 
the submission clause the defendants by a 
reference, dated September 4, 1924, appoint- 
ed’ Earnest, J., Parry, Merchant of London 
asthe sole arbitrator. On receipt of the 
notice from the arbitrator to appear be~ 
fore him the plaintiffs instituted this 
suitin this Court on October 23, 1924 and 
by their ‘letter dated October 25, 1924 
intimated to the arbitrator that as they 
had instituted this suit, he was functus 
officio and also demurred to his juriedic- 
tion inter alta on the ground that they 
had never agreed to submit their disputes 
to London arbitrators. ‘Tbe arbitrator pio- 
ceeded with the matter and passed an 
award on November 14, 1924, holding that 
there was a valid submission to arbitration 
that “he had been validly appointed 
and that the plaintiffs had no claim 
against, the defendants, the goods being 
in confirmity with the contract. 

It is this award which is pleaded 83 a 
bar to the present suit. ‘The question whe- 
ther the plaintiffs had agreed to submit 
disputes to the London arbitrators depends 
on the proof and construction of certain 
correspondence which is not before the 
Court and requires to be proved by evi- 
dence to be taken on commission in Eng- 
land. The parties have, theréfore, for the 
purposes of the plea raised in tle defence 
proceeded on the’assumption that the sub- 
ni sion clause was agreed toas an essenti:l 
term of the contract on which the gooda 
bad to be supplied by the defendants, Pre- 
ceeding on this assumption, hcwever, the 
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defendants are met at the very threshold 
with the obvious answer that the cause 
of action on which this suit is based had 
not been merged in an award when the 
suit was filed. It was, therefore, properly 
constituted as laid, and cannot become 
tpso facto bad, by anything subsequently 
done outside Court. The defendants have 
not pleaded the award as an adjustment of 
the suit under O. XXIII, r. 3, 0. P. ©. 
Assuming for the moment that their de- 
fence amounts to an application for adjust- 
ment of the suit, the defendants are again 
met with the difficulty that they must 
show that the award is a valid award. The 
effect of the institution ofa suit on a sub- 
mission whether to unnamed or to named 
arbitrators, has been the subject of several 
decisions. The leading English case is 
that of Doleman & Sons v. Osset Corporation 
(1). In that case Fletcher Moulton, L. J., 
has at page 268* described the present state 
of the law in England as follows:— 

“The present position, therefore, of agree- 
ments to refer to private Tribunals may 
be shortly expressed thus The law will 
not enforce the specific performance of such 
agreements, but, if duly appealed to, it 
has the power in its discretion to refuse 
to a party the alternative of having the 
dispute settled by a Court of Law, and thus 
to leave him in the position of having no 
other remedy than to proceed by arbitra- 
tion. If the Court has refused to stay an 
action, or if the defendant has abstained 
from askingit do so, the Oourt has seisin 
of the dispute, and it is by its decision, 
and by its decision alone that the rights 
of the parties are settled. It followa, 
therefore, that in the latter case the 

rivate Tribunal, if it ‘has ever come 
into existence, is functus officio unless 
the parties agree de novo that the 
dispute shall be’ tried by arbitration, as 
in the case where they agree that the 
action itself shall be referred. There can- 
not be two Tribunals each with the juris- 
diction toinsist on deciding the rights of 
. the parties and compel them to accept its 
decision. Tomy mind this is clearly in- 
volved in the proposition that the Courts 
will not allow their jurisdiction to be 
ousted. Their jurisdiction is to hear and 
tecide the matters of the action, and fora 
private Tribunal to take that decision out 

1) (1912) 3 K. B. 237; 81 L.J. K, B. 1099: 
sat: fs J. P. 457: 10 L. G. R. a15. A A, 
Page of (181%) d K || BU | 
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of their hands, and decide the questions 
itself, is a clear ouster of jurisdiction.” 

Commenting on the judgment of the 
learned Trying Judge the learned Lord 
further said : 

“The learned Judge has decided that, if 
during the pendency of the action an 
award is obtained from the arbitrator, it 
can be pleaded in Bar tothe action, or, in 
other words, the decision of the arbitrator 
and not that of the Court, decides the 
right of the parties. If this were good 
law, there would in every case be the race 
between the public and private Tribunals 
which I have described, and the decision 
of the speediest would prevail. This would 
be ousting the jurisdiction of the Court in 
a, most ignominious way.” 

Doleman’s case (1) was referred to with 
approval by Ayling and Sheshagiri Ayyar, 
JJ. in Appavu Howther v. Seent Rowther 
(2) who aftera review of the relevant pro- 
visions of Indian Law, held that the effects 
of the institution of a suit here were the 
same, and that where an application for 
stay of the suit under para. 18 of the Second 
Schedule of the O. P.O., or s. 19 of the 
Indian Arbitration Act is not filed in 
proper time, or is dismissed, the award 
is no bar to the suit. The same views were 
taken by a Bench of this Court: Ramchand 
Gurdasmal v. Gobindram (3). Reference 
may also be made to the following reports: 
Ram Prosad Surajmal v. Mohan Lal Lach- 
minarain (4); Jokiram .Kaya v. Ganesham- 
das Kedarnath (5); Fi*m’Jai Narain: Babu 
Lal of Delhi v. Firm Narain Das-Jaini 
Malof Delhi (6); Sarat Chandra Sen vy. 
Rajkumar Mookerjee (i) which bear on the 
same point. 

It is not necessary for me to consider 
whether an arbitrator becomes funetus 
oficio from the moment a suit based on the 
same cause of actionis instituted so as to 
render all proceedings held by him and the 
award, if any passed by him, beforea stay 
of the suit is granted by the Court, as ab 
initio null and void and thatin the event 
of a stay being granted, the arbitrators 
must recommence the proceedings from 
thetime when the suit was instituted as 


Shs Ind, Cas. 514; 41 M. 115; 33 M L.J. 177; 61. 
W., 243. 


3) 56 Ind. Cas. 150; 13 8. L. R. 193. 

4; 60 Ind. Oas. 895; 47 O. 752; 38 O. L J. 87. 

5) 61 Ind. Gas. 380; 47 O. 849; 25 O, W, N, 62. 

9 89 Ind. Cas. 585; A. L R. 1922 Lah. 369: 3 L. 296, 
7) 69 Ind, Gas. 863: A. T. R, 1923 Oal. 186; 35 0. L, 
J. 482; 96 O. W, N. 937, 
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held by Mukerji, J., in Jokiram Kaya v. 
Ghaneshamdas Kedarnath (5) or whether as 
held by a Division Bench of this Court in 
Mitsui Bussan Kaisha, Ltd. v. Totaram 
Bhagwandas (8) an award passed pending 
the disposal of thestay application,isin a 
state of suspended animation and becomes 
inoperative on the application for stay 
being refused. 

No application forstay has been filed in 
this suit, and the time for making it is 
long passed. 

The award is, therefore, of no effect and 
cannot be pleaded as a bar to the suit. 

I disallow this plea with costs. Pleaders 
fee to be taxed as of one hearing. The 
suit should now be set down for framing 
isgues on 4th September 1924. 2 

Z. K. Order accordirigly. 
ga 87 Ind. Cas, 83; A. I. R. 1924 Sind 146; 17 B. L. R, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPRLLATS ORDER No. 419 
oF 1924, 
; February 2, 1926. 
. Present:—Mr. Justice Cuming and 
Mr. Justice Page. 
JOYMAN BEWA—APPSLLANT 
versus 
EASIN SARK AR—RE&SsPON DENT. 
Stamp Act (IT of 1899), as. 85, 86, Sch. I, Art 57— 
Contract Act (IX of 1879), 8. 126—Crvil Procedure Code 
{Act V of 1908), 8. 145—Compromiuse—Surety under- 


taking to pay off decretal amount in default of Pry 
ment by judgment-debtor—Stamp requtred—Deéctte, 
whether can be enforced against surety—Document ad- 


mitted in evidence, whether can be subsequently objected . 


to, 

Failure duly to stamp a document which must 
needs be stamped by reason of the provisions of the 
Stamp Act does not affect the validity of any con- 
tract therein contained, but renders the document 
inadmissible in evidence. [p. 484, col 2. 

A petition of compromise provided that if the 
judgment-debtor failed to pay the decretal amount 
then the decree-holder would be entitled to realise 
it from the surety by execution of the decree: | 

Held, that the agreement contained in the pstition 
of compromise amounted to a contract of guarantee 
within the meaning of s 126 of the Contract Act and 
that the petition required to be stamped not merely 
asa petition of compromise but also as a contract of 
guarantee as provided by the ag Act, [ibid.] 

In order that execution may be levied against a 
Burety under s. 145 of the O. P. O., it is incumbent 
upon the applicant to prove that the surety has 
aendered himeelf personally liable for the perform- 
[nce of some obligation as provided in the section, 
Pp 485, col, L] 
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There is no provision in e. 145 of tha C.P C, 
which lays down that if is only a secumty bond 
executed in favour of the Gourt which can he exe- 
cuted against the surcty unde: the section Where 
a person contracts expressly that he will gumanti: 
the performance of any of the obligations set out 
in the section, whether such contract be oral or in 
writing, he renders himself liable to be proceeded 
against in execution of the dearse as provided in 
the section. [p. 485, col. 2 ] 

Once an instrument 1s admitted in evidence 11 
any proceeding either under s 35 or under s 36 cf 
the Stamp Act, itis available in that proceeding for 
all purposes as ifit had been properly stamped trom 
the outset. The proceeding will go through to a valid 
termination and cannot afterwards be challenged for 
want of jurisdiction merely by reason of non-corm- 
pliance with the Stamp Act. [p. 485, col. 1.] 

Appeal against an order of the Subordi- 
nate Judge, Mymensingh, dated the 25th 
August 1924, affirming that of the Munsif 
at Mymensingh, dated the 9th June 1924. 

Babu Urukramdas Chakrabarty, for the 
Appellant. 

Babus Bimal Ch. Das Gupta and Pro- 


santa Bhusan Das Gupta, for the Respond- 


ent, 
JUDGMENT, 

Page, J.—This is an appeal from an 
order refusing to permit execution to be 
levied against a person who is alleged to 
have stood surety for the judgment-debtor 
in execution proceedings. 

The suit out of which the controversy 
arose resulted in a consent-decree under 
which the judgment-debtor was ordered to 
pay Rs, 330 and the costs of the suit. An 
execution case followed, In the course of 
that case an agreement was arrived at be- 
tween the surety, whois the present con- 
tending respondent, the decree-holder and 
the judgment-debtor. The decretal amount 
was not paid by the judgment-debtor, but 
after an application had been made to 
execute the decree against the surety, a 
petition was filed on behalf of all the 
parties concerned stating the terms of the 
tripartite agreement which had been arriv- 
ed at, and praying that the execution case 
might be withdrawn. That petition bears 
a Court-fee stamp appropriate to a petition, 
Lut is not stamped either as a contract of 
suretyship or as a security bond. The 
Court, having regatd tothe petition, per- 
mitted the execution case tobe withdrawn, 

Subsequently, the judgment-creditor ap- 
plied for execution of the decree against 
the surety to the extent to which ha had 
made himself personally liable for the 
decretal amount, This application was made 
under g, 145, O, P. O., which provides that — 
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“Where any person has become liable as 
surety (a) for the performance of apy 
decree or any part thereof, or (b) for the 
restitution of any property taken in execu- 
tion of a decree, or (c) for the payment of 
any money, or for the fulfilment of any con- 
dition impcsed on any pereon, under an 
order ofthe Court in any suit or in any pro- 
ceeding consequentthereon, the decree or 
order may be executed against him, to the 
extent to which Le has rendered himeelf 
personally liable, in the manner herein 
provided for the execution of decrees, and 
such person shall, for the purposes of appeal, 
A a party within the meaning of 
B. i 

The objection of the surety to an order 
being made under s. 145, O. P. O., was that 
he had never become asurety within s. 145, 
©. P. C., or otherwise for the fulfilment of 
any obligation of the judgment-debtor under 
the decree. Now the contract of suretyship 
upon which it was sought to make the re- 
spondent liable in execution of the decree 
obtained against the judgment-debtor was 
contained in the petition of compromise, 
which was inthe following form :— 

“Both sides hereby state :—It being in- 
convenient to pay money at present and 
the judgment-debtor, petitioner, having 
approached the decree-holder and Easin 
Sarkar of Mahajanpur having stood surety 
for the said money it is arranged that the 
judgment-debtor will pay the entire amount 
due after deducting the amount paid and 
‘the costs of this execution case to the decree- 
holder by the month of Kartik 1328 B. S., 
otherwise I, Hasin arkar, stand surety for 
the entire amount aforesaid. If Easin 
Sarkar doesnot pay the money to you the 
decree-holder, then you the decree-holder, 
will beable to realise the money from me 
Easin Sarkar by executing this decree, 
Let it be known that the entire cattle 
attached are released from attachment. Let 
it be known that we, the decree-holders, have 
got Rs. 100 which was in deposit with 
Kutub Mandal which will be credited in 
the decree. Thejudgment-debtor and the 
surety remain liable for Rs. 253-1-3 (two 
hundred: and fifty-three rupees, one anna 
and three pies only) and costs of this exe- 
cutidd*dase afler deducting the aforésaid 
Rs 106. 

““The contest of fact at the hearing of this 
application was whether the respondent 
had become liable as surety for the rer- 
formance of the depree or forthe payment 
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of any money within the meaning of s. 145, 
O. P.O. The respondent sseerted that he 
had not signed and was neither a party nor 
privy to the contract set out in the petition. 
The finding of fact by the Trial Court was 
adverse to this contention. 


It was held by the learned Munsif that 
the respondent signed this petition and 
that the petition embodied the terms of the 
agreement which had been arrived at be- 
tween the parties.. This finding was not 
animadverted upon by the lower Appellate 
Court and must stand. 

In both the lower Courts this document 
was admitted in evidence and was marked 
asan exhibit. The lower Appellate Court, 
however, dismissed the application upon 
the ground that inasmuch-as the contract 
of suretyship wasnot duly stamped, it was 
not valid as a contract and further held that 
whether that were so or not, the only mode 
by which a person could become liable as 
a surety under s. 145, O. P.O. was by 
executing a security bond in favour of the 
Court, which the Court accepted. 


On a further appeal to this Court, the con- 
tention that the contract contained in the 
petition wasrendered void because it was 
not duly stamped was not persisted in. 

In my opinion, there is no substance in 
that contention. Failure duly to stamp a 
document which must needs be stamped 
by reason of the provisions of the Stamp 
Act does not affect the validity ofany con- 
tract therein contained but renders the 
document inadmissible in evidence. 

In my opinion, the contract contained in 
the petition signed by the three parties con- 
cerned amounted to a contract of guarantee 
within s.126 of the Contract Act. Under 
s. 1:6 such a contizact “may be either oral 
or written." In my opinion the contract 
must be stamped not only as-a petition but 
also with afurther stamp appropriate to a 
contract of guarantee as provided by the 
Stamp Act. Unders. 35 of the Stamp Act, 
the instrument in suit ought not to have 
been received in evidence or acted upon 
unless it was duly stamped. It was con- 
ceded, however, thatthis instrument was ad- 
initted in evidence in the Courts below, 
It falls, therefore, within the ambit of s. 36 
of the Stamp Act which provides that— 

“Where an instrument has been admitted 
in evidence such admission shall not, except 
as provided ins. 61, be called in question 
eat any stage of the same suit or proceeding. 
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on the*ground that the instrument has not 
been duly stamped.” 

The admissibility of the document, there- 
fore, cannot be challenged in this appeal 
or in any proceeding subsequent to the 
trial and incidental to the suit. 

Now the meaning and effect of s. 36 of 
the Stamp Act was considered in the case 
of Rung Lal Kalooram v Kedar Nath 
Kesriwal (1). In that- case Richardson, J., 
at page 52U*, observed with reference to 
a. 36 :— 

“Under that provision if any penalty is 
tobe exacted,it can only be exacted under 
8.61. The revenue is then protected, so far 
as it is protected, by that section. 

““In my opinion,- once an instrument is 
admitted in evidence in any proceeding, 
either unders. 35 or unders 36, it is avail- 
able in that proceeding for all purposes 
as ifithad been properly stamped from the 
outset, The proceeding will go through to 
a valid termination and cannot afterwards 
be challenged for want of jurisdiction merely 
by reason of non-compliance with the Stamp 

ot. : 

“Section 36 would be-entirely nullified 
if on the conclusion of the proceeding in 
which the instrument isadmitted, the pro- 
ceeding could be set aside by a separate 
proceeding initiated by one of the parties 
on the sole ground that the person having 
authority to receive evidence had admitted 
or acted upon an unstamped or insufficient- 
ly ‘stamped instrument.” 

See also per Chitty, J., in Bombay Co., 
Lid. v. National Jute Mills Co., Ltd. (2), 

The learned Pleader for the respondent, 
however, contended that such a contract 
of suretyship not being a security bond 
in favour of the Court but merely a private 
arrangement between the decree-holder, 
thé judgment-debtor and the surety did not 
render thesurety amenable to the provi- 
sions ofs. 145, O. P.O. In my opinion for 
such a contention there is no warrant 
either in the ©. P. O, orin the Oontract 
Act. Unders. 145, 0. P. O, inorder that 
execution may be levied against a surety, 
it is incumbent upon the applicant to prove 
that the surety had rendered himself per- 
sonally liable for the performance of some 
obligation as provided in the section. 

Having regard tothe terms of the con- 
tract of suretyship in this case it is ap- 


(1) 17 Ind. Cas. 845; 27 O WON. 513 at p. 520, 


(2) 16 Ind. Cas. 153: 39 O 669 at p. 678 A 
*Page of 27 O. W. N—{Ed.] ag 
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parent that the respondent expressiy con- 
tracted that he should be personally litble 
to perform the decree as provided in the 
compromise, and that if he failed to fulfil 
his obligation asa guarantor of the judg- 
ment-debtor, “the decres-holder will be 
able to realize the money from me [usin 
Sarkar by executing this decree.” It is clear 
therefore, that if the instrument in question 
is within s. 145, O. P.O., the contract is one 
under which the respondent rendered 
himself liable to have the decree executed 
against him personally to the extent to 
which he had guaranteed the perfor.nance 
by the judgment-debtor of his obligationg 
under the decree. It is urged, ho yeyer 
that a contract of suretyship under . 145. 
O. P. 0., must be in the form of a security 
bond. No authority for such a contention 
has been cited before us, although w- have 
been referred to mamerous cases upon the 
subject and the terms of the section contin- 
ed no reference to theform which « con- 
tract of suretyship within the meaning of 
the section must take. The words ure: 
“Where any person has become liable ag 
surety,” and unders. 126 of the Contract 
Act a contract of suretyship “may be either 
oral or written.” In my opinion, the in- 
strument in suit conforms to the require- 
ments ofs. 145, 0. P. O. 

Lastly it is urged that it is only where 
the contract of suretyship is in favour of 
the Court that execution can be levied 
against the surety under s. 145,C.P C. 

No doubt in many cases the security for 
the performance of the obligation referred 
to in s. 145 will be given tothe Oourt. and 
in such a case itis usual torequire that a 
security bond should be entered into But 
I seeno warrant in any of the cases tg 
which we have been referred for the pro. 
position thatitis only a security bond in 
favour of the Court which can be executed 
against the surety under s. 145. 

No such limitation is contained in the 
section, and, in my opinion, it followa from 
the ratio decidendi of the judgmen's de- 
livered in Mukta Prosad v. Mahadeo [’r.sad 
(3) and Brogendra Lall Dass v. Latsim 
Narain Khanna (4) that no such limita‘ion 
as is suggested ought to ke placed upon 
the language used in s. 145, C. P, ©. fy my 
opinion in a case where a person has con- 
tracted expressly that he will guaraniee the 
petformance ofany of the obligations sey 


(3) 38 Ind. Cas. 982; 38 A. 327; 14 A. L.J. 383 
(4) 29 Ind, Cas. 149; 19 CO. W, N. 961, 


466 


out in s. 145 whether such a contract be oral 
of in writing, he has rendered himself liabe 
to be proceeded against in execution of the 
+ dacree as provided in s. 145, O. P. O 

For these reasons, in my opinion, the order 
against which this appeal is brought should 
be set aside and the decree-holdera would 
be permitted to proceed with the applica- 
tion unders. 145, O. P. O., for execution 
against the surety. 

In my opinion this instrument ought not 
to have been admitted in evidence without 
having been stamped with an additional 
eight annas stamp, and we determine that 
theamount of duty with which the instru- 
ment is now-chargeable is eight annas 
exclusive of any penalty which may be 
levied,and that the duty is payable by the 
decree-holders. The document will be im- 
pounded, and a copy of the declaration of 
the Court asto the duty payable will be 
sent to the Collector. 

The appellants are entitled to their costs 
in all the Courts. The hearing fee on this 
appealis assessed at three gold mohurs. 

Cuming, J.—I agree. 

Z. K. Order accordingly. 


OUDH CHIEF COURT. 
Sgcono CIVIL APPEAL No, 21 or 1925, 
February 5, 1926. 
Present:—Mr. Justice Haran. 
Musammat AMINA BIBI—PLAINTIFE— 
APPELLANT 


VETSUS 
KALKA SINGH—DErgsnpant— 
RESPONDENT. 

Merger—Mortgages, two, of same property—Money 
under later deed payable with money under earlier 
— Merger of causes of action, 

Where a person executes two deeds of simple mort- 
gage in respect of one and the same property in 
favour of one and the same person at diflerent times 
and the promise to pay loan under the later deed 
is that it will be paid along with money under the 

-earlier mortgage, the cause of action for money due 
undar the later deed becomes merged into cause of 
action for money under the earlier one 

Appeal from a decree of the Second 
Additional Subordinate Judge, Lucknow, 


. dated the 8th September 1924, confirming 


_that of the Munsif Havali, Lucknow, dated , 


“h April 1924. 
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Mr. Wasi Hasan, for the Appellant. 

Pandit Harkaran Nath Misra, for the 
Respondent. 

JUDGMENT. —The respondent, Kalka 
Singh, executed a deed of simple mortgage 
in favour of the appellant for a sum of 
Rs. 100 in respect of a certain zemindari 
share on the 27th of July 1908, The cove- 
nant for re payment was that the mortgage- 
money together with the-interest would 
be paid in one year's time. On the 30th of 
August 1911 he executed another simple 
mortgage in favour of the appellant for a 
similar tum of Rs. 100 and in respect of the 
same property. The promise to re-pay the 
loan under the second deed was that it 
would be paid along with the mortgage- 
money due under the first deed of the 27th 
of July 1908. On the 28th of January 1918 
the appellant brought a suit for sale of the 
mortgaged property on the foot of both 
the mortgages mentioned above and ob- 
tained a decree. The mortgaged property 
was soldin pursuance of the decree on the 
20th of July 1923 fora sum of Rs. 200 and 
purchased by the decree-holder. The total 
sum due under the decree was Rs 500 odd. 
On the 12th of December 1923, the appel- 
lant asked fora decree under O. XXXIV, 
r. 6 of the O. P. C. forasum of Rs. 311-15-10, 
the net proceeds of the sale having proved 
to be insufficient to that extent. The ap- 
pellant’s prayer was resisted by the respond- 
ent on the ground that the claim was 
barred by limitation. The Oourts below 
have upheld the plea of limitation and dis- 
missed the appellant's claim. 

I am of opinion that the decree of the 
Courts below is right. Under the covenant 
entered inthe deed of the 30th of August 
1911 as tothe time of re-payment the cause 
of action for the money due under that 
deed became merged in the cause of action 
for the money due under the earlier deed. 
It is agreed that more than six years have 
elapsed since the accrual of the cause of 
action on the earlier deed. The appeal is 
dismissed with costs. 


R. L, Appeal dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
UiviL Surt No. 230 or 1923. 

August 21, 1925. 
Present:—Mr. DeSouza, A. J. 0. 
LADHOMAL SADHOOMAL AND oTHaRs— 
PLAINTIFFS 


VETSUS 
FLEMING SHAW & Co. AND ANOTHER 
— DEFENDANTS. 

Transfer of Property Act (IV of 1882), 3. 58— 
Fraudulent transfer—Intention—Haecution impending 
against transferor—Good faith—Duty of Court. 

Where a transferee for value is not aware of any 
intention on the part of his transferor to defeat or 
delay his creditors, but has knowledge only of an 
impending execution against the transferor, such 
knowledge itselfis not sufficient to vitiate the trans- 
fer and does not make the transferee a tranaferee 
otherwise than in good faith within the meaning of 
g. 53 of the Transfer of Property Act. [p. 488, col. 2.) 

For the purpose of deciding whether a transaction 
falls within the scope of s. 53 of the Transfer of Pro- 
perty Act it is essential that the facts should be con- 
' sidered in relationship to each other and weighed as a 
whole. It is wrong toseparate an individual transac- 
tion from the rest of the facts and to proceed to de 
monstrate that it was quite consistent with good 
faith The conduct of tha parties must be taken 
into consideration as a -whole. The incidents of the 
transactions must be examinedin their cumulative 
and not in their individual effect peed 
Pgs Dipchand Chandumal, for the Plaint- 


s. 
Captain Lewis and Mr. Kalumal Pahlu- 
mal, for the Defendants. 


JUDGMENT.—This is a suit by the 
plaintiffs for a declaration that the shop 
goods attached by the defendant No. 1 were 
at the time of the attachment of the owner- 
-ship and in the possession of the plaintiffs, 
-and were, therefore, not liable for attach- 
ment, 

On the 29th November 1921, Messrs. 
Fleming Shaw & Oo., defendant No. 1, 
applied to this Court for filing two awards 
- obtained against Bashomal, defendant No. 2, 
on & reference to arbitration for a total sum 
‘of Rs. 8,000, An ‘application was made to 
attach certain goods alleged to belong to 
Bashomal on the 9th December 1921 in 
execution of the award for Rs. 5,900, and 
the goods were actually attached on the 
17th December 1921. The’ goods were by 
consent released from attachment on plaint- 
iffa furnishing security for Rs. 5,000 which 
was by the admission of both parties the 
proper valuation. The plaintiffs filed Mis- 
cellaneous Application No. 616 of 1921 
under O. XXI, r. 58, of the O. P. O. to raise 
_the attachment which was dismissed by 
Aston, A. J, O „on 21st March 1923. The 
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plaintiffs have accordingly filed the presen? 
suit under O. XXI, r., 63, O. P. O. The 
main question in the case is whether the 
sale-deed, Hx. 9, dated 3rd December 1921, 
executed by defendant No, 2, Bashomal, in 
favour of the. plaintiff was a fraudulent 
and collusive sale-deed, executed to defraud 
the creditors. It is pointed out on behalf 
of defendant No. 1, the creditor, that the 
sale-deed was passed afew days after the 
application to file the award had heen 
made and evidence had been adduced on 
behalf of the defendant No. 1l to show that 
inspite of defendant No. 2’s denial tke 
arbitration proceedings and the award were 
known to him. 

On behalf of the plaintiffs the contention 
is that whatever the knowledge of defend- 
ant No. 2 might have been as regards the 
imminence of the execution proceedings, 
the conveyance to the plaintiffs under the 
sale-deed, Ex. 9, was a bona fide transac- 
tion for adequate consideration. The sale- 
deed is for the consideration of Rs. 11,577 
and the parcels sold are valued at Re. 500 
for the equity of redemption in Plots 
Nos. 78-B and 90; Rs. 3,500, the vendor's 
interest in Plot No. 78, and Rs. 2,000 his 
interest in Plot No. 78 A, thus making up 
a total of Rs. 6,000 plus Rs. 5,877, the value 
of the stock in the shop. 

On the day of sale-deed it appears from 
the plaintifis’ books, Ex. 13, that Bashomal, 
defendant No. 2, was indebted to the plaint- 
iffs to the extent of Rs. 18,500 consisting of 
Rs. 13,100 admittedly paid on threa hundies 
plus Rs. 5,300 said to be due on a floating 
mortgage executed to the plaintiffs by the 
defendant.No. 2 on the 23rd August 1920. 

Oaptain Lewis, on behalf of the defendant 
No. 1, challenged the adequacy of the con- 
sideration for several of the plots sold. 
But considering that the defendant No. 2 
owned only a one-third interest in Plot 
No. 78 and reversionary interest in Plot No 
78-A, and considering further that the entire 
Plots Nos. 78 and 78-A were both sold for 
Rs. 19,000, Iam not prepared to hold that 
the consideration set outin the sale deed 
was inadequate. For can there be any 
doubt thatthe debt of Rs. 13,400, in con- 
sideration of which the sale-deed was exe- 
cuted, was a debt which defendant No.62 
owed to the plaintiffs. It was not denied 
that the plaintiffs did pay the several hundies 
amounting to Rs. 13,400 to the holders ag 
they fell due. 

If we turn to the conduct of the parties 
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after the sale-deed it is in evidence that 
the rents’ of the shops and “Plots Nos. 78 
and 78-A as well as 78B and 90, were paid 
to the plaintiffs ; that the rents on the shop 
premises were paid to the plaintiffs; that 
the repairs to the residential house were 
executed by the plaintifis; that the taxes 
were also paid by the plaintiffs; and that it 
was the plaintiffs who exercised the rights 
of dominion over these houses in entering 
into various transactions of gale, 

The learned Counsel for the defendant 


No, 1 dwelt upon the elaboration of devices. 


which were practised by the plaintifis and 
defendarit No. 2 to give acdlour of reality 
to the transaction even inthe most minute 
details. He pointed to the circumstances 
that the signboard is alleged to have been 
put up immediately after the sale was 
registered, that one of the vendors, 
Phuloomal, a son of Bashoomal, wes 
engaged asa servant by the vendees on 
a paltry salary of Rs. 60, and the terms 
of the engagement were actually reduced 
to writing as a service agreement which he 
contended was a most unusual proceeding ; 
that Beharilalis in the habit of taking the 
conveyence of the properties of near re- 
lations whoare in insolvent circumstances 
ashe did lately in the case of Suganmal 
Khemchand, that the hundies mentioned in 
the sale--deed had not yet matured, and 
that the debt had not become.an actual 
debt, and that there was an undue haste 
about the whole transaction, clearly showing 
that if was the intention of defendant 
No. 2 to defraud the creditors. No doubt, 
the elaborate precautions taken by the 
plaintiffs in this case show considerable 
skill. But the argument isa double-edged 
argument. Jl. is’ possible to’ argue that 
these were a cloak for defraud. It is equal- 
ly possible to argue that there were pre- 
cautions taken ex abundant cautela for the 
purpose of furnishing proof of a transaction 
genuineness of which might in the circum- 
stances be called into questicn. 

The law as to colourable sales to defraud 
creditors which can be impeached under 
s.53 of the Transfer of Property Act has 
been Jaid down by their Lordships of the 
Privy Council in several cases, more especi- 

eally in the leading case'of Musahar Sahu v, 
Hakim Lal (1) and their Lordships held 


(1) 32 Ind. Oas 343; 43 O. 521; 417 A. 104; 30 M L 
J. 116,3 L W.207; 200. W'N. 393; 14 A. L. J. 198; 
1916) 1 M. W N 198; 19 M. L T. 203; 23 O L. J. 406: 
8 Bom. L, R. 378 (P, 0), - ; g 
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“ghen ib. wes found that the ¢ranafer im- 
peached was made by adequate reservation 
of any benefit to the debtor it followed that 
no ground forimpeaching it lay in the fact 
that the plaintiff (appellant), who was also 
a creditor, was a loser for payment being 
made to the preferred creditor there being 
no question of bankruptcy” and in the case 
of Ishan Chunder Das Sarkar v. Bishu 
Sirkar (2) it was held by the Calcutta High 
Court : 

“Where a transferee for value is not 
aware of any intention on the part of the 
transferor to defeat or delay his creditors, 
but has knowledge only of an impending. 
execution against the transferor, such 
knowledge itself is not sufficient to vitiate 
the transfer, and does not make the trans- 
feree a transferee otherwise than in good 
faith within the meaning of s, 53 of the 
Transfer of Property Act.” 

Captain Lewis drew attention to the 
remark of their Lordships of the Privy 
Council in the case reported in Ghunsham 
Das v. Uma Pershad (3) where their Lord- 
ships held that in cases like the present it 
is essential that the facts should be con- 
sidered in relationship to each other and. 
weighed asa whole. It is wrong to separate 
an individual transaction from the rest of 
the facts and proceed to demonstrate that 
it was quite consistent with good faith. 

I entirely agree that it would be wrong 
to assess each individual fact or circumst- 
ance as an isolated fact. The conduct of 
the parties must be taken into considera- 
tion asa whole. The incidents of the tran- 
sactions must be examined in their cumu-_ 
lative and not in their individual effect. 
Applying this test is there anything in the 
circumstances of this case taken as a whole 
which would justify a conclusion that the 
transaction was a device to defraud the. 
creditore? To my mind there is nothing. 

The consideration was adequate. The 
debts to be paid were genuine debts. The 
possession’ vested in the vendees and -was 


_ enjoyed by the vendees. The rights of the 


dominion were exercised by the vendees. 
Thereis not an iota of evidence to show 
that the vendor retained or professed to 
retain even a particle of benefit for himeelf 
or that the conveyance was a mere device 
for retaining such benefit for himself. Jn 


2 24 O 825, 1 O. W N 665; 19 Ind. Dec. (x. 8) 1217. 
3)50Ind Cas 261; 23 C WAN. 817; 36M. L. J. 483. 
(1919) M W. N, 513: 10 L. W. 511 21 Bom. L.-R, 479; 
IAL J.410715 N.L. R, 868 @. O) ae 
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these-vircumstances Lam clearly of opinion 
thatthe sale-deed, Ex, 9, cannot- be impeach- 
ed as colourable transaction: to defraud 
creditors under s. 53 of the Transfer of 
Property Act, and in view of this. finding 
the plaintiffs’ suit must be decreed with 
costs. My finding on the issues framed in 
the suit, therefore, is as follows: 

Issue No. 1.—Did defendant mortgage 
the stock-in-trade in business of Bashumal 
Ladhomal to plaintiffs in August 1920 ? 

Finding. Not necessary. 

Issue No. 2.—Was the sale-deed of 3rd 
December a bogus and collusive one? 

Finding. In the negative. 

Issue No. §8—Was there any consideration 
for it. Finding in the affirmative. , 

Issue No. 4.—Were the plaintiffs owners 
in possession of the shop goods of defendant 
No. 2 at the time the defendant No. 1 levied 
execution ? 

Finding.—In the affirmative. 

Issue No. §.—Were the shop goods liable 
to attachment. ? 

Finding. In the negative, 

Issue No. 6.—Was defendant No. 1's at- 
tachment of the goods subject to plaintiffe’ 
rights over the goods under the mortgage of 
August 1920? j 

Finding. Not necessary. - 

Issue No. 7.—General including costs, - 

Finding. .The plaintiffs’ suit is decreed 
with costs against defendant No. 1. Suit is 
dismissed against defendant No. 2 who. 
should pay his own costs. 

The order as to surety may be discharg- 


ed, 
Z. K. Suit decreed. 


MADRAS HIGH COURT. 
i FULL BENCH. 
APPEAL AGAINST ORDER” No. 316 or 1954. 
October 29, 1925. 
Present:-—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, Mr. Justice 
Krishnan and Mr. Justice Beasley. 
VENKATAKRISHNAN REDDI 
AND OTHERS—DEFENDANTS—APPELLANTS 
versus 
KRISHNA REDDI—PeririonER— 


RESPONDENT. 
Ciu.l Procedure Code (Act V of 1908), O. XXII, r. § 
—Resusal to appoint applicant legal representateve 
—Final decree—Appeal. - - l 
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A mere refusal per ee lo nappolnba person the legal 
representative ofa deceased plaintiff or a deceased 
defendant cannot be regarded as a final decree, and is, 
therefore, not appeable. [p. 493, col. 2 | 

Ayya Mudah Velan v. Veerayee, 68 Ind. Cas 498; 
43 M 812; (1920) M. W. N. 467; 12 L. W.188 39 M. L, 
J. 218, overruled. | NE 

Appeal against an order of the District 


_ Court, South Arcot, dated the 30th Avgust 


1924, in A. 8. No. 325 of 1923, presented 
against that of the Court of the District 
Munsif, Villupuram, in Interlocutory Ap- 
plication No. 357 of 1923, in O. B5. No. 451 
of 1922. 

This appeal against order coming on for 
hearing on the 28th and 3lst August 1925, 
upon perusing the petition of appeal and 
the orders of the lower Oourts and the 
material papers in the case, and upon hear- 
ing the arguments of Mr. K. Bhashyam 
Ayyangar, for the Appellants and Messrs, 
K.S. Jayarama Ayyar and S. Nagaraja 
Ayyar, for the Respondent and the case 
having stood over for consideration till 
the llth September 1925 the Court made 
the following 

ORDER OF REFERENCE TOA 

FULL BENCH. 

Devadoss, J.—The plaintiff,in O. 8. 
No, 451 of 1922, on the file of the District 
Munsif's Court of Villupuram died pend- 
ing the suit and the respondent herein 
applied to be brought on record as the legal 
representative of the plaintiff. The Dis- 
trict Munsif held that the Will under which 
the respondent claimed the property of the 
deceased plaintiff was not genuine and dis- 
missed his petition. The respondent pre- 
ferred an appeal to the District Court of 
South Arcot. A preliminary objection was 
raised by the appellants herein to the appeal 
on theground that no appeal lay against the 
order of the District Munsif, The District 
Judge overruled the preliminary ob- 
jection and held that the Will under which 
the respondent herein claimed was 8 genu- 
ine Will, set aside the order of the District 
Munsif dismissing his application for be- 
ing added as the 2nd plaintiff and remand- 
ed the suit for disposal according to law. 
Against that order the defendants have pre- 
ferred this appeal. 


It iscontended by Mr. Bhashyam Ayyangar 
for the-appellants that no appeal lay to the 
District Court from the order of the District 
Munsif passed under r.5 of O. XXII of the O, 
P.O. Under O. XXII, r. 3,cl. (1) “Where one 
of two or more plaintiffs dies and the right to 
sue does not survive tothe surviving plaintiff 
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or plaintiffs alone, or a sole plaintiff or sole 
surviving plaintiff dies and the right to 
sue survives, the Court, on an application 
made in that behalf, shall cause the legal 
representative of the deceased plaintiff to 
be made a party and shall proceed with 
the suit.” Clause (2) is as follows: ‘Where 
within the time limited by law no applica- 
tion is made under subr. (1), the suit 
shall abate so far as the deceased plaintiff 
isconcerned..." Rule 5 provides: ‘Where 
a question arises as to whether any person 
is oris not the legal representative of a 
deceased plaintiff ora deceased defendant, 
such question shall be determined by the 
Court.” Section 367 of the old Code was 
“Tf any dispute arise as to who is 
the legal representative of a deceased 
plaintiff, the Court may either stay the 
suit until the fact has been determined in 
another suit, or decide at or before the 
hearing of the suit who shall be admitted 
to be such legal representative for the 
purpose of prosecuting the suit.” The 
present r.5 does not allow a separate suit 
to be brought for the purpose of deter- 
mining who the legal representative is, 
nor does itrequire that the question should 
be decided at or before the hearing of the 
suit as to who shall be admitted to be the 
legal representative for the purpose of 
prosecuting the suit. Itis, therefore, the 
duty of the Court to determine the ques- 
tion whether the person claiming to be the 
legal representative is the legal representa- 
tive or not. Where there is a conflict 
between two or more persons as to who 
the legal representative is, the Court should 
determine the question and the person 
who is found by the Court to be the 
legal representative should be made a party 
to the suit. 
_ The question is, does O. XXII contem- 
plate the case of the Court dismissing the 
application of a person to be brought on 
record ag the legal representative of the 
deceased plaintiff when there is no conflict 
between rival claimants, I think, consider- 
“ing the changes made in the new Code, 
the evident intention of the Legislature was 
to allow the sole applicant to be brought on 
record as the legal representative. It did 
not tontemplate the dismissal of a petition 
to be brought on record on the objection 
of the defendant, for it did not provide 
for the abatement of the suit in case such 
an application was dismiseed. It has speci- 
fically provided for the abatement of the 
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suit when no application is made- within 
the time limited by law. Itis open to the 
defendant to prove in the course of the suit 
that the right of the deceased plaintiff did 
not survive to the person brought on re- 
cord. As that is the course contemplated 
by O. XXII there is no appeal provided 
against an order made under r.5. Under 
the old Code, s. 588 (18), appeals were pro- 
vided against an order refusing to bring 
the legal representative on record as well 
as against an order bringing the legal 
representative on record. The present Code 
advisedly has not mentioned orders under 
Di, Di, Q; U, among the appealable 
orders in O. XLIII. The question, there- 
fore, is whether an order refusing to bring 
a person as the legal representative of the 
deceased plaintif, when he is the only 
applicant for the purpose, is a decree or 
only an order. If the Court refuses to 
bring the sole applicant on record as the 
legal representative of the deceased plaint- 
if, the Court has to dismiss the suit as it 
abates so far as the deceased plaintiff is 
concerned. The abatement of the suit isa 
necessary consequence of the refusal of the 
Oourt to bring the sole applicant on re- 
cord. Under r. 9, when a suit abates or 
is dismissed under O. XXII no fresh suit 
would lie on the same cause of action. 
The result is the applicant even though 
he is the real legal representative, - has 
neither an appedl against the order refus- 
ing to make him a party nor has the right 
to bring a separate suit on the same cause 
of action. He cannot bring a suit for de- 
claration that he is the legal representative 
of the deceased plaintiff, for such a suit 
for obvious reasons, would not lie. Did the 
Legislature intend to lay downin O. XXII 
that a person whois the real legal repre- 
sentative of a deceased plaintiff but who, on 
the objection of the defendant, is not made 
a party to the suit in the place of the de- 
ceased plaintiff should go without any re- 
medy and lose his right to the property in 
the suit? think from the wording of r. 3 
it is clear that an order refusing to bring 
the applicant on record as the legal repre- 
sentative of the deceased plaintiff, when 
there isno rival claimant to dispute his 
right isa decree, for it determines final 
rights between the parties, 

It is contended by Mr. Bhashyam Ayyangar 
that the decision of the Court that the ap- 


.plicant was not the legal representative of 


the deceased plaintiff would not operate a, 
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res judicata in subsequent proceedings as 
the order was not madeina suit. Grant- 
ing, for argument’s sake that such an order 
is not one which is madein the suit, the 
principle of res judicata would apply, for 
it determines finally the question whether 
the applicant is the legal representative of 
the deceased plaintiff entitled to continue 
the suit on the cause of action alleged in 
the plaint or not. It was laid down by 
their Lordships of the Privy Council in 
Ramachandra Rao v. Ramachandra Rao (1) 
that the principle of res judicata would 
apply to a decision which finally deter- 
mines the rights of the parties even though 
the decision was not in a suit. In that case 
an order made in land acquisition proceed- 
ings as regards the title of the parties 
barred a subsequent suit in respect of the 
matter which was in dispute in the land 
acquisition proceedings, It was contended 
in that case that the order in the land ac- 
quisition proceedings was not a decision in 
a former suit. Lord Buckmaster, who deli- 
vered the judgment of their Lordships, ob- 
serves at page 331*: 

“It has been suggested that the decision 
was notin a former suit, but whether this 
Were so or not makes no difference, for it has 
been recently pointed out by this Board, in 
George Henry Hook v. Administrator General 
of Bengal (2) that the principle which pre- 
vents the same case being twice litigated 
is of general application and is not limited 
by the specific words of the Oode in this 
respect.” 

In the light of this decision it is not pos- 
sible to hold that a decision under O. XXII, 
r. 5, would not operate as res judicata in a 
subsequent suit. 

As there is a conflict of authorities, I 
proceed to consider the most important 
cases on the point. In Gangadhara Ramarao 
v. Rajah of Pittapur (3) it was held by Sir 
John Wallis, O. J., and Seshagiri Ayyar, dJ., 
that an order striking out from the array 
of parties the defendant us an unnecessary 


party and dismissing the suit against him 
(1) 67 Ind. Oas. 408; 45 M. 320; 30 M L. T. 154; 26 
O.W. N 718; 35 O. L. J. 545; 16 L. W. 1; (1022) M. 


W. N 359; 20 A. L. J. 684; 43 M. L. J. 78; 24 Bom. L, 
R. 963; A I R 1922 P O. 80; 49 I. A. 129(P 0). 

(2) 80 Ind. Cas. 631; 48 O. 499, 19 A. L. J. 366, 40 
M. L. J. 423; 29 M. L. T. 336; (1921) M W. N. 313; 33 
O.L J. 495; 3 U. P. L. R. (P. O.) 17, 23 Bom. L. R. 
648; 25 ©. W. N. 915, 14 L. W. 221; 48 I. A. 187 

. 0). 

Tis 49 Ind Cas. 835; 42 M. 219; 38 M. L. J. 169, 9 L. 
W. 328; 25M. L T 184 
“Page of 45 M.— 
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was in effect a decree and was appealable ag 
such. In Ayya Mudali Velan v, Veerayee !4) 
Oldfield and Seshagiri Ayyar, JJ , beld 
that an order rejecting the claim of a per- 
son tobe the legal representative of the 
deceased plaintiff and to continue the suit 
amounted toa decree dismissing the suit 
and gave him the right of appeal from 
that order. The District Court relied 
upon these two decisions for overruling the 
preliminary objection. I am inclined to 
hold that the decision in Gangadhara 
Ramarao v. Rajah of Pittapur (3) and in 
Ayya aiudali Velan v. Veerayee (4) ere 
correct. 

In Samsarisa Sarvathi Palekhan v. 
Pathumma (5) it was held by Benson and 
Sundara Ayyar, JJ., that an order that a 
person is not the legal representative of a 
deceased plaintiff did not bar a separate suit, 
In that case the question whether an appeal 
lay against the order refusing to make a 
person the legal representative of the de- 
ceased plaintiff was neither raised nor 
considered: what the learned Judges held 
was that the decision of the Court refusing 
to make a person the legal representative 
of the deceased plaintif was not a question 
arising for decision in the suit and, there- 
fore, the principle of res judicata did not 
apply, But in view of the decision of the 
Privy Council in Ramachandra Rao v., 
Ramachandra Rao (1) this decision canrot 
be said to be good law. Further there ig 
a specific provisior in r. 9 against a separate 
suit on the same cause of action. 

Reliance is placed by Mr. Bhashyam 
Ayyangar on Subramania Iyer v, Muthu- 
vaithilinga Mudaliar (6) for the position 
that no appeal lies from an order refusing 
to make a person the legal representative 
of a deceased plaintiff, The facts of the 
case are distinguishable from the facts of 
the present case. There the Court did 
make one of the rival claimants a party in 
the place of the deceased plaintiff, and the 
suit did not abate in consequence. The 
Court held that the rival claimants wie 
were not made parties to the action had 
no right of appeal The case is different 
when the sole applicant is not made a party 
on the ground that he is not the legal re- 
presentative for the order amounts to a final 


(4) 58 Ind. Cas. 498; 43 M. 812; (1920) M. W, N. 467 
12 LW. 188; 39 M, LJ 218 3 
(5) 20 Ind. Oas. 950; (1913) M. W. N 673, 14M L 
p125 M. D La wah 
(6) 44 Ind. Oas. 987; (1918) M. W. N. 198. 
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determination of one ofthe questions in 
issue between him and the defendant and 
that decision finally determines the result 
of the suit. The case in Venkata Seshamma 
y. Gunneswara Rao (7) is also distin- 
guishable from the present case. In that 
case also the suit did not abate as one of 
the applicants was not made a party to 
the suit. Spencer and Kumaraswami 
Sastri, JJ., held that no appeal lay against 
an order refusing to make some of the 
claimants parties to the action and they 


distinctly say that there was no abatement. 


of the suit. In Subbayya v. Saminadayyar 
(8) it was held that an appeal lay against 
an order dismissing the application of a 
person to be brought on record as the 


legal representative of the deceased party, 


The learned Judges observe at page 497*:— 
`“ The title to represent being denied, 
there is in the present case a dispute be- 
tween the claimant and the defendant. 
We, therefore, think the District Judge 
ought to have entertained theappeal. We 
also think that an appeal lay against the 
decree dismissing -the suit.” This was 
followed by a Bench of the Allahabad 
High Court in Hanwant Singh v. Ramgopal 
Singh (9). l 

In Ram Sarup v. Moti Ram (10) it was 


held that no appeal lay from an order dis- 


missing the application of a person to be 
brought on record as the legal representa- 
tive of a deceased plaintiff and that such 
an order was nota decree. In Sital Prosad 
y. Bajrangi Sahai (11) it was held that 
such an order did not come within the de- 
finition of the word ‘ decree " as the ques- 
tion was not in controversy ina suit and 


asthe person seeking to, be added as a party - 


was nota party to the suit. In a recent 
case reported in Ruckmant Ammal v. Veer- 
asami Ayyangar (12) Jackson, J., held that 
no appeal lay against an order under r. 5 of 
O, XXI. 

It is unnecessary to deal with the other 
cases quoted by Mr. Bhashyam Ayyangar. 
I think the proper course in such cases 
would be to make the sole applicant a 


(7) 79 Tnd. Oas, 800; (1924) M. W.N, 58; 19 L. W. 


118: 46 M. L. J. 199; A. Í. R 1924 Mad 622, 

e (8) 18 M. 496; 5 M. L J 63; 6 Ind Dec (N. s.) 696. 
9) 30 A. 348;5 A L. J. 363; A. W. N. (1908) 139. 
PD) 57 Ind. Cas 137; 1 L. 493; 72 P. W. R. 1920; 2 
L J. 738 


(11) 13 Ind Oas. 70. . ; 
(12) 80 Ind. Cas 942; 47 M. L. J. 370; (1924) M. W. 
N 763; A I R 1924 Mad. 813 í 
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party tothe suit and then raise an issue 
as to whether he is the legal representative 
or not as preliminary issue and try the 
other issues if the preliminary issue is 
found in favour of the person brought on 
record. Such a decision would amount to 
& decree and the person who is brought on 
record as the legal representative would 
have a right of appeal against the decree. 

As, however, there is a conflict of author- 
ities on this point I would refer for the 
decision of a Full Bench the question whe- 
ther an appeal lies against an order refus- 
ing the application of a person to be brought 
on record as the legal representative of a 
deceased plaintiff on the objection of the 
defendant when there is no rival claimant 
for being brought on record as his legal 
representative. 

Waller, J.—I agree that there being 
8 conflict of authority on the question, it 
should be referred for the decision of a 
Full Bench. My own view is that no 
appeal lies. An order of this kind could be 
appealed against as an order under the old 
©. P. O. Under the present Code no. appeal 
lies against it under O. XLIII and I do not 
think that it can be appealed against as a 
decree. Tho decision on an application 
under O. XXII, rule3 is not a matter. that 
is in controversy in the suit itself. Ifthere 
isa dispute whether the applicantis or is 
not the legal representative, it has to be 
determined under r. before the suit can 
be proceeded with. oe 
ioe K. Bhashyam Iyengar, forthe Appel- 

nts, ar : 

Messrs. K. S. Jayarama Iyer and S. Naga-. 
raja Iyer, for the Respondent. a 

OPINION.—The question referred to 
us is in the following terms:— : 

“Whether an appeal lies against a 
order refusing the application of a person 
to be brought on record as the legal re- 
presentative of a deceased plaintiff on the 
objection of the defendant when there is no 
rival claimant for being brought on the re- 
cord as his legal representative.” 

The facts of the case are that on the 
14th April 1923 the plaintiff on record. 
died. On the 20th June within the period 
demarcated by law the petitioner (respond- 
ent herein) petitioned to be brought on 
the record as the legal representative of 
the deceased plaintiff. The ground on 
which he sought to be brought on record 
was that he was the legatee of the deceased 
plaintiff and took underher Will the pro- 
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pertiesin suit, The learned District Munsif 
made an order on the 30th June in the fol- 
lowing terms:— 

“Subject to the proof of the genuineness 
of the Will, the petitioner may be brought 
on record as the operation and validity of 
the Will turns upon the finding of the 
first issue,” 

That, of course, was purely a conditional 
order. On the l4th August the District 
Munsif proceeded to inquire into the ques- 
tion outlined in the provisional order, viz., 
the genuineness of the Will and passed 
the order of that date. He found the Will 
was not genuine and as a consequence, of 
course, the provisional order as to the appel- 
lant being brought on the record fell to 
the ground. 

The material provisions of the Code are 
parts of O. XXII and O. XLIII. By O. XXII, 
r. 5, where a question arises as to whether 
any person is or is not the legal repre- 
sentative of the deceased plaintiff ora de- 
ceased defendant, the said question shall 
be determined by the Court. By r. 9 (2) 
the plaintiff. or the person claiming to be 
the legal representative of the deceased 
plaintiff may apply for an order to set 
aside the abatement or dismissal; and in 
certain circumstances which are set out in 
the rule, the Court shall set aside the 
abatement. The question is whether an 
appeal lies from an order made in pur- 
suance of O. XXII, 1, 5, if the determina- 
tion, to call it by an unequivocal term for 
a moment, was an order within the mean- 
ing of the Gode. 

it it is then under O. XLIII, r. 1, such 
an order does not fall within the list of 
orders there given from which appeals 
lie to a higher Tribunal. We may notice 
in passing that the order does provide for 
an appeal against an order made under O. 
XXII, -rr.9 and 10 but not against orders 
made under any other rules in that Order, 
It appears to us, therefore, that, assuming 
this to be an order, the -Code expressly ex- 
cludes its being appealed against as an 
order. Whether the respondent in this 
case would or would not have a remedy by 
‘way of appeal against the abatement which 
follows asa consequence of this order is 
another matter. But we are not concerned 
with that; there is nothing about it in 
this order which was simply one refusing 
to make him legal representative and was 
entirely silent as to any question of abate- 
ment or dismiesal of the suit, But it is 
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sought to say that it is appealable for the 
reason thatit is not in truth an order but 
a decree. The definition of decree is con- 
tained in s,2 (2) of the Code and runs as 
follows:— 

“A decree means the formal expression 
of an adjudication which, so far as regards 
the Court expressing it, conclusively de- 
termines the rights of the parties with re- 
gard to all or any of the mattersin contro- 
versy inthe suit and may be either pre- 
liminary or final.” 

The line of argument appears to be this 
and thatis the reason for the appearance 
of the words in the reference “when there is 
no rival claimant for being brought on the 
record as legal representative” that where 
there is only oneclaiming to be the legal 
repreeentative, the effect of rejecting that 
person's claim is ipso facto to bring the 
sult toa close and that, therefore, the order 
dismissing the claim is a final adjudica- 
tion .as between the only possible parties. 
It was held in Ayya Mudali Velan v. 
Veerayee (4) by Oldfield and Seshagiri 
Aiyar, JJ., that an order rejecting the 
claim ofa person to be the legal repre- 
sentative of a deceased plaintiff and con- 
tinue. the suit amounted to a dismissal of 
the suit and, was, therefore, appealable as a 
decree. The extreme inconvenience of that 
view would be this; that an order reject- 
ing the claim ofa person to be legal re- 
presentative would bea decree if he were 
theonly available legal representative but 
would only be an order if there were 
rivals, any one of whom might have ap- 
plied to be declared-to be the legal re- 
presentative and brought on the record. 
We ought to point out that at the time 
when this person applied to be made a 
legal representative, namely, on the 20th 
June, it might quite well have been that 
other claimants would have come forward 
before the date when the time for apply- 
Ing expired, namely, the 14th July, so 
that at the time the plaintiff was petition- 
ing there was nothing to show that, even 
if his petition was rejected, other persons 
might not come forward to represent the 
interests of the deceased plaintiff, On that 
ground we think it impossibleto say that 
a mere refusal per se to appoint a person 
the legal representative of a deceased, 
plaintiff or a deceased defendant can be 
regarded as a final decree, partly because 
the Court would have to go into all sorts 
of inquiries fo ascertain what were the 
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Burrounding circumstances before it could 
‘decide whether such refusal was a decree 
or an order. It seems to us that the 
Code cannot have contemplated the in- 
stitution of such an inquiry as that. For 
these reasons we are of opinion that we 
should answer this reference by saying 
that no appeal lies against the order in 
this case; but we give no expression of 
opinion as to what would be the consequence 
` JË the petitioner appeals against the actual 
order of abatement or dismissal. 

It follows that in our opinion Ayya 
Mudali Velan v. Veerayee (4) was wrongly 
decided. 

V. N. V. 

Reference answered in the negative, 
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Civil Procedure Code (Act V of 1908), 8. 47, O. XXI, 
r. E of decree—Sale—Decree holder auc- 
thon-purchaser—Delwvery o session, application for 
—Appeal, whether lies. ii ii á 

Per Curiam (Cuming, J. dissenting)—An order 
passed on an application onder O. XXI, r. 95 of the 
U. P.O, made by an auction-purchaser, who is the 
decree-holder, is an order under s. 47 of the Coda 
and is appealable as such. [p. 495, col. 2; p. 498, col. 2; 
p. 504, col. 2; p. 506, col. 1] 

A decree-holder does not cease to be a party to the 
suit within the meaning of 8.47 of the U. P.O. by 
reason of the fact that he has become the auction- 
purchaser of property sold in execution of his decree. 
ip. 498, col. 1. | 

Per Chatterjea, A. C. J.— The provisions of s. 47 of 
ha `j P. O. should be liberally construed. |p. 497, 
col. 1. 

Per Page, J.—(Walmsley, J., concurring).—In order 
that an appeal should he under 5.47 of the O. P. O., 
it is necessary that the order should involve the deter- 
munation of a question relating to the execution, dis- 
cffarge or satisfaction of the decree and that the ques- 
tion should be one arising between the parties to the 
puit in which the decree was passed or their repre- 
sentatives, [p. 502, col, 1.] 

Jt is of the utmost importance that all objections 
fo execution sales should be disposed of as cheaply 
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and as speedily as possible. The Legislature by enact- 
ing 8.47 and O. of the O. P.O, intended that 
when persons had entered upon litigation the decree 
s0 far as possible should be worked outin the pro- 
ceedings in which it was passed. [wid.] 

Per Cuming, J.—An auction-purchaser who is algo 
the decree-holder is not a party to the suit so far as 
questions relating to delivery of possession of the 
property purchased are concerned and any question 
decided between him and any other person whether a 
party to the suit or not is not a question decided under 
8. 47 of the O. P. O., and is not open to appeal. [p. 498, 
col. 2: p. 499, cul. 1.) 

An application under r. 95 of O. XXI of the 
0. P. O. is not a matter relating to the execution, 
discharge or satisfaction of the decree within the 
meaning of s. 47 of the C. P. O, [p. 499, col, 1.] 

Miscellaneous appeal against an order of 
the Additional Subordinate Judge, Sylhet, 
dated the 3lst March 1924, reversing that 
of the Munsif, Fourth Oourt, Habiganj, 


dated the 30th November 1922, 


ORDER OF REFERENCE TOA 
FULL BENCH. 

Cuming, J.—(December 7, 1925,)—This 
appeal arose out of an application for execu- 
tion of a certain decree in a mortgage suit, 

Certain properties belonging to the judg- 
ment-debtor were attached including a cer- 
tain basha. On 18th December, 1916, one 
Mohim Chandra Chaudhuri filed a claim 
alleging that the basha in dispute belonged 
not to the judgment-debtor but to him and 
his brother Girish. Girish also filed a 
separate claim. Both these claims were 
dismissed and the basha sold and purchased 
by the decree holder. Girish and Mohim 
filed a suit asking for a declaration. that 
the judgment-debtor had no saleable it- 
terest in the property and the plaintiff had 
a putni right. - 

The suit was decreed in full but modified 
on appeal, the plaintiff's putni right being 
declared but no further relief being given. 

- The auction-parchaser who happened also 
to be the decree-holder applied for delivery 
of possession under O. XXI, r. 95. The 
executing Court held he was only entitled 
to possession under r. 96, that is, through 
the tenant in possession. Against this order 
the decree-holder auction-purchaser ap- 
pealed. The main contention was that 
there was no appeal. The lower Appellate 
Court allowed the appeal and ordered the 
auction-purchaser decree-holder to be put 
into possession under r. 95. In other words ° 
that he should get khas possession. 

The judgment-debtor has appealed to 
this Court and his first and main conten- 
tion is that no appeal lay to the District 


Court. 
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Were the matter res interga, 1 should 
have no.hesitation in holding that no ap- 
peal lay to the District Court for these 
reasons. 

Admittedly unless the matter comes with- 
in s. 47 there is no appeal. 

In my opinionit does not come within 
s. 47. 

(1) Because it is not a question arising 
between the parties tothe suit. The auc- 
tion-purchaser is not a party to the suit. 
No doubt the auction-purchaser in this 
case is also the decree-holder but so far as 
this application is concerned he is the 
Buction-purchaser and the mere fact that he 
is also the decree-holder does not make him, 

so far as the present application is concern- 
a aparty tothe suit. The dual personal- 
ities of decree-holder and auction-pur- 
chaser must be kept distinct, The case of 
Prosunno Kumar Sanyal v. Kali Dasi 
Sanyal (1), a decision of the Privy Council, 
does not support the proposition that the 
_ Buction-purchaser can maintain a petition 
under s. 47. What was held there was 
that the fact that the auction-purchaser 
although nota party to the suit was interest- 
ed in theresult was not a barto an appli- 
cation under s. 244 (s. 47). But this is not 
the same as saying that the auction-pur- 
chaser could maintain such an application. 


(2). It is not a matter relating to the 
execution, discharge or satisfaction of the 
decree. 


So far as ig gatisfaction or discharge of 
the decree is concerned it is immaterial 
whether the auction-purchaser is or is not 
put into possession. ‘The decree is satisfied 
when the property is sold and the money 
paid. The question turns on whether an 
application by the auction-purchaser for 
possession falls within s. 47. If it does 
there isan appeal. If not there is no ap- 

peal. Inthe case of Mahomed Nosarof v. 
Habil Mia (2) the decree holder who was 
the auction-purchaser applied for posses- 
sion and an order was passed directing that 
possession should be given. Held no ap- 
_ peal lay as the application could not be 
considered as one under s. 244 (s. 47). 

This decision followed Bhimal Das v. 
Ganesha Koer (3). In the case of Sasibhu- 


1) 19 0. 683; 19 E” 6 Sar. P., C, J. 209; 9 
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shan Mookerjee v. Radhanath Bose (4)1. v.as 
held that an order for possession (r. 95). as 
not an order relating to the execution, c'c., 
of the decree even though the aucti n- 
purchaser was the decree-holder and £0 wid 
not fall within s. 47. 

In the case of Aduram Haldar v Nesu- 
leswar Rai Chowdhury (5) this devcis:cn 
was followed. The contrary view has been 
taken in the case of Madhusudan Dias v, 
Gobinda Pria Chowadhurani (6), where it 
was held that proceedings for the delivers cf 
possession to the auction-purchaser are pro- 
ceedings in execution of the decree and 
when the application is resisted by the legal 
representative of the judgment-debtor, the 
question raised comes under s. 244 (a. 47). 

In Ram Narain Sahoo v. Bundi Pershad 
D it was held that proceedings for the 

elivery of possession to an auction pur- 
chaser who is alsoa decree-holder are pio. 
ceedings in execution of the decree and 
come under s. 244 (s 47). It will thus be 
seen that there are directly conflicting deci- 
sions in this Court and the question must 
be referred to a Full Bench. 

The question to be referred is: Whetker 
an order passed on an application uncer 
O. XXI, r. 95, by an auction-purchaser, who 
was the decree-holder, is an order voder 
s. 47 of the C. P. O. and appealable as such, 

B. B. Ghose, J.—(December 7, 1925, — 
I agree that the question should be referred 
to the Full Bench on account of conflict of 
decisions in this Court. 

Babus Brojolal Chakravartt aud Paresh 
Lal Shome, forthe Appellant. 

Babu Hemendra Kumar Das, for the Re- 
apondent,. 


JUDGMENT OF THE FULL 
BENCH. 

N.R. Chatterjea, A. C. J,—The qurs- 
tion referred to the Full Bench is “W ae 
an order passed on an application under 
O. XXI, r. 95 by an auction-purchaser, who 
was the decree-holder, is an order unoer 
s. 47 of the O. P. O., and appealable as snch. 

The decree-holder purchased certain pio- 
perty at a sale in execution of a decice 
under O. XXXIV, r.6,and applied fcr ce- 
livery of khas possession under O. XNI, 
r. 95. The Executing Court held that he 


(4) 25 Ind. Cas, 267; 20 O.L. J. 433;19 C. © YX, 


R 49 Ind. Cas. 137; 29 O. L. J. 48. 
(6) 27.0, 84; 4 O.W, N, 417; 14 Ind, Dec. is a.) 


(T) 31 0, 787, 
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was entitled to possession under r. 96, that 
is- through the tenant in possession. The 
decree-holder, auction-purchaser appealed 
and the Appellate Court allowed the appeal 
and ordered that he be put in possession 
under r. 95, in other words that he should 
get khas possession. 

The judgment-debtor appealed to the 
High Court and the main contention was 
that no appeal lay against the order of the 
execution Court. 

-An appeal would lieif the case comes 
under s.47 ofthe C. P. C. The question 
whether it falls within that section of the 
Code depends upon 

(4) Whether the question arises between 
the parties to the suit or their representa- 
tives, and 

(ii) Whether it relates to execution dis- 
charge or satisfaction of the decree. 

The first question, therefore, is whether 
the decree-holder, auction-purchaser, is a 
party tothesuit. The decree-holder is un- 
doubtedly a party to the suit, and the only 
question is whether he ceases to be a party 
to the suit after the sale. 

Reliance is placed on behalf of the re- 
spondent on the case of Ganapathy Mudaliar 
vy. Krishnamachariar (8) where the Judi- 
cial. Committee observed: “This Board 
decided in Prosunno Kumar Sanyal v. Kali 
Dasi Sanyal (1) that s. 244 had been rightly 
held in India to apply ina case in which 
the question raised concerned the auction- 
purchaser at an auction sale as well as the 
parties tothe suit. In this case the Vakil 
(thedecree-holder) was theauction- purchaser 
and was also a party to the suit. ‘The ques- 
tions raised in the present suit could have 
. been raised before the sale was confirmed, 
and, if so raised, would have been deter- 
mined by the Court which was executing 
decree of the 15th November 1886." The 
property was sold in execution ofa mortgage- 
decree and purchased by the decree-holder, 
and after confirmation of the sale the mort- 
gagor brought a suit for redemption. The 
question, therefore, could have been raised 
before the confirmation of the sale. But 
the case is relied upon to show that the 
decree-holder is referred to by their Lord- 
ships asaparty to the suit even after the 
sale. 

The question whether the decree-holder 


(8) 44 Ind. Cas. 855; 45 I. A. 54; 27 C. L. J. 867; 23 
M, L. T. 198; 34 M. L. J. 463; 4P. L. W. 310; riers 
M. W. N. 310; 22 C. W. N. 553; 16 A., L, J. $53; 41 M, 
403; 20 Bom, L R. 580; 8L, W, 427 (P, 0), 
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qua purchaser is a party to the suit was 
tully considered by a Full Bench of the 
Allahabad High Court in the case of Bhag- 
wati v. Banwari Lal (9). Banerji, J., Aikman 
and Griffin, JJ., answered the question in 
the negative, while Stanley, C. J., and Knox 
J., held that he is a party to the suit. 
Banerji, J., observed that “although the 
game person may be the decree-holder and 
the auction-purchaser, he fills two different 


capacities, and it is in the latter capacity 


that he can obtain possession”, Reference 
was made to thecase of Mahabir Pershad 
Singh v. Macnaghten (10) to show that the 
decree-holder who purchases the mortgaged 
property at auction with the leave of the 
Court is in the same position as any inde- 
pendent purchaser. But what was meant 
by Lord Watson in that case was that the 
leave to bid puts an end to the disability 
to purchase, and he ison the same footing 
(with respect to the right to purchase) as 
strangers to the suit who may bid at the 
sale. The view that the decree-holder, 
auction-purchaser fills two different capaci- 
ties was alsotaken by Mookerjee and Beach- 
croft JJ, in Sasibhusan Mookerji v. Radha- 
nath Bose (4) and the learned Judges relied 
among other cases on the decision of the 
majority of the Full Bench of the Allahabad 
Court referred to above. Stanley, O. J, on 
the other hand, in the case of Bhagwati v. 
Banwari Lal (9) observed that the recogni- 
tion of such a dual personality in a decree- 
holder auction-purchaser would be to intro» 
duce a strange and novel legal. fiction into 
our jurisprudence, and that it is difficult to 
see how. the character of decree-holder can 
be split up into two distinct characters so 
as to enable him to override the provisions 
of s. 244, 

Reference was also made by Banerji, dJ., 
in the Allahabad case to Art, 138 of the 
Limitation Act under which a suit may be 
brought by an auction-purchaser fot re- 
covery of possession within twelve years 
from the date of the auction-sale, and 
it was observed that, in that-Article 
no distinction is made between different 
classes of auction-purchaser, and that there 
is no reason for holding thatif the decree- 
holder happens tv purchase ai an auction- 
sale, he hasa shorter period of limitation 
for obtaining possession than any other 


8) oe Cas. 416; 31 A. 82; 5 M. L. T. 185; 6 A, 
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purchaser, asit is only in the capacity of 
auction-purchaser that he.can obtain posses- 
sion. But that Article regulates the period 
of limitation, whereas s. 47 of the O. P. O. 
regulates the remedies opento the parties 
to the suit in which the decree is passed 
when any question arises between them 
relating to the execution, discharge or 
satisfaction: of the decree. Article 138 of 
Limitation Act cannot, therefore, override 
the provisions of s. 47 of the Code. 


Then thereare good reasons for the differ- 
ence between an auction-purchaser who is 
the deéree-holder; and a stranger auction- 
purchaser, The latter is not expected to go 
behind the decree, whereas the decree-holder 
who has obtained the decree knows all 
that need be known about the property, and 
inhis case there is no hardship in confin- 
ing his remedy to proceedings in execution. 

It has been repeatedly held that the pro- 
visions of s. 244 should be liberally con- 
strued. The Judicial Committee in the case 
of Prosunno Kumar Sanyal v. Kali Dasi 
Sanyal (1), referred to above, observed “ it 
is of the utmost importance that all objec- 
tions to execution sales should be dispos- 
ed of as cheaply and as speedily as possible. 
Their Lordships are glad to find that the 
Courts’ in India have not placed any 
narrow constraction on the language of s. 
244”, Thata wide and liberal construction 
should be placed on the section was also re- 
cognised in Set Umedmal v. Srinath Ray (11) 
and Ishan Chunder Sirkar v, Bent Madhub 
Sirkar (12). 


The decree-holder, for certain purposes at 
any rate, is treated asa party to the suit 
even after the sale and stands on a different 
footing from an ordinary purchaser. [For 
instance, when a sale takes place in execu- 
tion of a decree and the decree is afterwards 
set aside, ib does not affect an auction- 
purchaser who is a stranger to the suit, 
whereas in thé case of the decree-holder 
himself who has purchased at the sale, the 
sale must be set aside. In the case of 
Zainul-Abdin Khan v. Muhammad Asghar 
Ali Khan (13) Sir Barnes Peacock in deliver- 
ing the judgment of the Judicial Com- 
mittee observed: “ It“appears to their 


(11) 27 O. 810 atp. 813; 4 C. W. N, 692; 14 Ind. 
Dec. (N. 8.) 530. 

(12) 240. 62 at p. 74; 10. W. N. 36; 12 Ind. Deo, 
(N. B.) 707.. 

(13) 10 A. 166; 15 I. A, 12; 5 Sar, P, O. J. 129; 6 
Ind. Dec: (N. #.) 112 (P. 0.). 
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Lordships that there is a great distinction 
between the decree-holders who came in 
and purchased under their own deeree, 
which was afterwards reversed on appeal, 
andthe bona fide purchasers who came in 
and bought at the sale in execution of the 
decree to which they were no parties, and at 
a time when that decree was a valid decree, 
and when the order for the sale was s valid 
order. A greatdistinction has been made 
between the case of bona fide purchasers 
who are no parties to a decree at a sale 
under execution and the decres-holders 
themselves.” 

The decree- holder is treated as a party to 
the suit even,after the sale in cases coming 
under the proviso to s. 108, Bengal Tenancy 
Act. See Kali Mandal v. Ramsarbaswa 
Chakravarit (14). 

Then againit was held in cases coming 
under s. dll of the Code (of 1882) that no 
second appeal lay unless the decree-holder 
was the purchaser or unless there was fraud 
in thesale, 

With regard to the second question, the 
view taken in some cases is that proceedings 
for delivery of possession cannot in any way 
affect the decree or the sale, and do not 
relate to execution. discharge or satisfaction 
of the decree asthe decree is executed and 
discharged by the sale. See Bhimal Das v. 
Ganesha Koer (3), Mahomed Mosraf v. Habil 
Mia (2), Jagarnath Marwari v. Kartick 
Nath Pandey (15), Sasebhushan Mookerjee 
v. Radhanath Bose (4), Aduram Haldar v. 
Nakuleswar Rat Chowdhury(5) and Bhagwati 
v. Banwari Lal (9) (majority of the Full 
Bench in the Allahabad High Court); Abdul 
Gani v. Raja Ram (16). 

“On the other hand it has been held in a 
large number of cases that such proceedings 
relate to execution of decree when the 
decree-holder is the purchaser. See Madhu- 
sudan Das v. Gobinda Pria Chowahurani (6), 
kan Narain Sahai v. Bandi Pershad (7), 
Sariatoolia Molla v. Raj Kumar Ray(17) and 
Hari Charan Dutty. Mon Mohan Nandy (18); 
in the Madras High Court Muthia v. Appa- 
samt (19), Katayat Pattumayi v. Raman 


14) 32 0. 957,10. L. J 476; 9 C. WN, 791, 
15 7 O. L. J. 436. 
(16) 35 Ind. Oas. 468; 20 C. W. N. 829; 1P. L, Ji 
232; 3 P. L. W. 62. 
Qi) 27 O. 709; 4 O.W N. 681, 14 Ind. Dec, \N.@,) 


18) 20 Ind. Cas. 874; 18 O. W. N. 97, 
ati 13 M. 501; 4 Ind, Dec, (N. 8.) 1663, 
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Menon (20) and Sandhu Taraganar v. Hussain 
Sabib (21); in the Bombay High Court 
Sadashiv Mahadu Dhole v. Narayan Vithal 
Mawal (22) and the dissentient judgment of 
Stanley, O. J., and Knox, J., in the Full 
Bench Bhagwati v. Banwari Lal (9). 


The learned Pleaders on either side have 
attempted to distinguish the cases against 
him. It will not be profitable to discuss the 
cases, though some ofthe cages on either 
side may be distinguished on the facts. 
The main ground upon which the decision 
in the first set of cases proceeds is that as 
soon as the sale is confirmed and becomes 
absolute, the execution of the decree is at 
an end and the decree is not affected by 
further proceedings such as those relatin g 
to delivery of possession. 

It is true that when the saleis confirmed 
the title of the purchaser becomes absolute. 
That means that the title of the purchaser 
cannot be challenged by the judgment- 
debtor. But the sale cannot be said to be 
complete without delivery of possession of 
the property sold. 

The property purchased represents the 
money for which he .obtained his decree. 
It is to beobserved that the decree-holder 
has to purchase with the permission of the 
Oourt, and under O. XXI, r. 72, the purchase- 
money and the amount due on the decree 
may be set off against one another. But the 
decree-holder does not actually get the 
benefit of the money due under his decree 
until he gets possession of the property of 
the judgment-debtor purchased by him. 
He is entitled to ask the Court to put him 
in possession of the property purchased 
and the Court is bound to give him posses- 
sion. 

The arrangement of the provisions of 
the Code relating to execution indicates 
that proceedings for delivery of possession 
are proceedings relating to execution of 
, the decree, The general heading of O. XXI 
is “execution of decrees and orders.” Then 
there are several sub-headings. Rules 82 
and 96 deal with sales of immoveable pro- 
perty. Rules 95 and 96 relating to delivery 
of property sold in execution are under the 
same sub- heading as rr 82 to 94 which deal 
with sales (and it cannot be disputed that 
the provisions relating to sales relate to 


(26) 26 M. 740; 13 M. L. J. 937, 
21) 28 M. 87:14 M L J. 474. 
) 11 Ind. Oas. 987; 35 B. 452; 18Bom. L. R. 661. 
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execution of decree), and the whole as 
already stated appear under the same 
general heading“execution of decrees and 
orders.” 

It may also be pointed out that s. 74 and 
O. XXI, rr. 97 to 10l ofthe Code make 
the same provision for the purchaser of im- 
moveable prope:ty as for the holder of a 
decree for possessicn of immoveable pro- 
perty in convection with “resistance to 
execution,’ which indicates that the Legis- 
lature regards the delivery of possession to 
the purchaser as a proceeding in execution 
of the decree. 

It appears, therefore, that the Court in 
delivering possession of the property sold, 
does so under the provisions relating to exe- 
cution of decree, and it is difficult to see 
how else it can deliversuch possession. It 
is said that such delivery is made under the 
summary powers given by the Code, that 
it is merely incidental to the sale, and the 
contest arises as the result of the sale. 
Even if it isso, it relates to execution of the 
decres. Such proceedings may not affect 
the decree, nor impeach the sale, but when 
the question arises as to the kind of pos- 
session to be delivered it is a question relat- 
ing tothe execution of the decree. 


Then it has been held that an application 
by a decree-holder to be put in possession of 
the property which he purchased in execu- 
tion of the decree is a step-in-aid of execution 
of the decree ; see Sartatoolla Molla v. Raj 
Kumar Roy (17). 


The question is merely one relating to 
procedure, and the weight of authority, I 
think, is in favour of the view that where 
the auction-purchaser is the decree-holder 
any question relating to delivery of posses- 
gion comes under s. 47 of the Code. I am 
of opinion that the question referred should 
be answered in the affirmative. 


Walmsley, J.—I have had the advant- 
age of reading the judgment which my 
learned brother Page is about to deliver, 
and for the reasons which he gives I agree 
with him as to the answer to the question. 

Cuming, J.—The guestion that has 
been referred to the Full Bench is whether 
an order passed on an application under 
O. XXI, r. 95 by an auction-purchager who 
was the decree-holder, is an order under s, 
47 of the O. P. O. and appealableas such. 


I am of opinion that it is not for two 
reasons :~-(1), The auction-purchaser even 
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though he is also the decree-holder is nota 
party to the suit. 

(2). An application under O, XXI, r. 95 
is nota matter relating to the execution, 
discharge or satisfaction of the decree. 

I do not propose to deal with any of the 
numerous authorities which have been 
cited before us except those of the Privy 
Council. As a Full Bench none of the 
authorities except those of the Privy Council 
or the decision of a Full Bench of our own 
` Court are binding on us. ‘The various de- 
cisions are clearly in direct conflict other- 
wise the reference would be unneces- 
sary and we are in the fortunate position 
that we have only to consider the plain 
words of the Code and the decisions of the 
Privy Council or Full Bench of this Court 
so far as they interpret the sections we are 
now considering. 

I takeup the first point which is whether 
the auction-purchaser even though he is 
the decree-holder isa party to the suit or 
his representative-in-interest. I am of 
opinion that he is not. The parties to the 
suit are the persons who actually contest 
the suit as plaintiff or defendant up to the 
time of the passing of the decree. The 
auction-purchaser has nothing to do with 
the suit and quite possibly does not know 
of its existence. Ifthe auction-purchaser is 
also the decree-holder that makes no differ- 
ence. A person may have’ a dual capacity. 
As a decree-holder he is a party and can 
maintain an application unders, 47. But in 
his capacity of auction-purchaser he is nota 
party and cannot maintain an application 
under s. 47. He applies to be put into 
possession in his capacity of auction- 
purchaser and not of decree-holder. It is 
the failure to keep separate the two capaci- 
ties which has led to much of the confusion 
and conflicting decision in the different 
Courts. Such dual capacities are well 
known, te., a person may be on the record 
in his personal capacity and at the same 
time as the guardian of a minor or executor. 
They are quite separate and distinct. My 
attention has been drawn to two decisions 
of the Privy Council, the case of Prosunno 
Kumar Sanyal v. Kali Dasi Sanyal (1), 
and the case. of Ganapathy Mudaliar v. 
Krishnamachariar (8), from which decisions 
it is sought .to establish the proposition 
that where the auction-purchaser is also the 
decree-holder he becomes as auction-pur- 
chaser a party to the suit. Iam unable to 
discover after a very careful consideration 
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of these decisions that they establish any 
thing of the sort. What the first crse 
Prosunno Kumar Sanyal v. Kali Dasi Sayal 
(1) decided was that whən a question Las 
arisen as to the execution, discharge or 
satisfaction of a decree between the parties 
tothe suit in which the decree was passed, 
the fact that the purchaser, who is uo 
party to the suit, is interested in the result 
has never been held a bar to the application 
of the section Their Lordships do not say 
even thatin such circumstances the auction- 
purchaser is to be made a party to the 
proceeding. If Iread the decision correctly 
it is this that the fact that there may beu 
third party not a party to the suit but 
interested in the result is no bar to the 
parties to the suit having a question bet- 
ween them relating to the execution, dis- 
charge or satisfaction of the decree decided 
under s, 244 (8.47). The facts in that case 
were that it had been held that s. 244 C P. 
QO. was a bar to the suit and learned 
Counsel argued that the suit was not barred 
because theauction- purchaser being interest- 
ed it could not be described properly u3 u 
question arising between the parties to thu 
suit in which the decree was passed. Thue 
Privy Oouncil held that the fact that the 
auction-purchaser was interested was no bar 
to the application of the section or in other 
words, to the decision of the question 
between the parties to the suit. It certainly 
cannot be held on the strength of this 
decision that the auction-purchaser cau 
even or should be made a party to tho 
proceedings. 

With regard tothe second case, Gana pa- 
thy Mudaliar v. Krishnamachriar (5, 
learned Counsel to support his contention 
would rely on the following words in tha 
judgment: 

“This Board decided in Prosunno Kumar 
Sanyal v. Kali Dasi Sanyal (1) (The case | 
have first referred to,) that s. 244 (s. 47) 
had been rightly held in India to apply io 
a case in which the question raised von- 
cerned the auction-purchaser at an suctivn- 
pale as well asthe parties to the suit. In 
this case the Vakil was the auction-vur- 
chaser and was also a party to the suit. 
The questions raised in the present su:t 
could have been raised before the sale was 
confirmed, and, if so raised, would have heey 
determined by the Court which was exesy:- 
ing the decree.” a oe 

(I hardly see how this decision supports 
the contention of the learned Vakil) 


ð 
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The report of the case is somewhat 
meagre so far as the facts are concerned but 
the facts would seem to be as follows: 

The suit was brought to redeem three 
mortgages. The plaintiff was the son of 
the mortgagor and the defendant was the 
son ofthe mortgagee. It would appear 
that in 1886 the mortgagee had brought 
a suit on the mortgage-bond which was 
decreed. 

The plaintiffs in this present suit were 
then minors and represented by their 
fathers. The suit was decreed, the property 
sold and purchased by the decree-holder. 
There were various objections to the execu- 
tion of the decree, which were all dis- 
allowed: The present suit was instituted in 
1407 and what seems to have been held was 
that s. 244 was a bar to the suit because 
all the questions raised in the present suit 
of 1907 could have been raised before the 
sale was confirmed. Their Lordships relied 
on the principle laid down in Prosunno 
Kumar's case (1), that such question could 
be raised between the parties to the suit 
under s. 244 even though the auction- 


purchaser was concerned as well as the. 


parties to the suit. Their Lordships simply 
stated as a fact that in that particular case 
the auction-purchaser was the same person 
as the decree-holder who was admittedly a 
“party. 

But this decision is no authority for the 
contention that if the auction-purchaser is 
also the decree holder he becomes as auc- 
tion-purchaser a party to the suit. In my 
opinion these two decisions are authority 
only for the proposition that even though 
third parties who are not parties to the 
suit are interested or concerned that is no 
bar to the question between the parties being 
decided under a, 244 (8.47). They are not 
even authorities for the proposition that 
the ‘auction-purchaser should be made a 
party to such proceedings nor for the pro- 
position that it the auction-purchaser is the 
game person as the decree-holder he is as 
auction-purchaser a party to the suit. 

There is yetafurther point which has to 
be considered, lf the auction-purchaser 
who happens to be a decree-holder must 
proceed under s,47 his period of limitation 
is’ :estricted to 3 yeais. A stianger js 
allowed 12 years to bring his suit. Is there 
any ‘good reason for thinking that there is 
@ -different period of limitation for the 
decree-holder auction-purchaser and the 
stranger auction-purchaser ? 
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Neither can it be said that the auction- 
purchaser is a representative in interest of 
either the judgment debtor or decree- 
holder. If he were we should get the 
extraordinary position of a person making 
an application against himself. 

To sum up the point : 

The auction-puichaser qua auction-pur- 
chaser ig not & party to the suit and the 
fact that he is also the decree-holder does 
not alter his position in any way or make 
him in a matter in which he is concerned 


in the capacity of auction-purchaser a party ' 


to the suit. Neither of the decisions of the 
Privy Council to which I bave been refer- 
red would justify the contention that an 
auction-purchaser even though he is also 
the decree-holder is in any way in a differ- 
ent position to a stranger auction-pur- 
chaser. He is, therefore, not a party to the 
suit and any question decided between 
him and any other person whether a party 
or not io the suitis not a question decided 
under s. 47, 

On this ground alone, therefore, the 
reference should be decided in the negative. 
The next question is whether an order 
passed on an application under O. XXI, r. 95 
ig a question relating to the execution, dis- 
charge or satisfaction of the decree. I am 
of opinion that itis not. When the pro- 
perty is sold, money paid and sale confirm- 
ed, so far as the decree and the decree- 
holder are concerned notbing more is to be 
done. So far as the execution of the decree 
is concerned and by that I presume is 
meant the realization by the decree-holder 
of the fruits of his litigation it makes no 
difference whatever whether the purchaser 
does or does not obtain possession. The 
decree is satisfied by the sale of the pro- 
perty and the payment to the decree holder 
of the money so realized. The auction-sale 
is complete when confirmed, It may be set 
aside for various ressons but failure to get 
possession by the auction-purcbaser is not 
one of them and the validity of the sale 
does not depend on the purchaser getting 
possession, The purchaser does not get 
possession by virtue ofthe decree. He gets 
possession by virtue of the sale. The 
application for delivery of possession 18 one 
of the results of the execution of the decree 
after it has been executed but it does not 
relate to the execution of the decree. 

The expression “which relates to the 
executicn of the decree,” means, I think, 
questicn which arises up to and concerns 


* 4 


. One. 
, failureof the decree-holder purchaser to get 
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the actual execution which terminates with 
the confirmation of the sale and the paying 


.of the money to the decree-bolder, not to 


question which may arise after execution is 


` complete and are really results of the 


execution, The further argument has been 
put forward that the decree-holder pur- 
chaser gets the property in lieu of the 


.. money he is entitledto under the decree and 


hence until he is put in possession the decree 
has not been satisfied. 

The argument is obviously a fallacious 
If it had any substance then on the 


_ possession after his purchase he would be 


. entitled to again execute the decree for the 
. amount he had paid forthe purchased pro- 


perty for his decree would then have to be 
considered as unsatisfied to that extent. 
I need hardly say that he cannot at least 


. I have never heard it even suggested that 


he could. 


He does not get the property as an 


equivalent to the amount of his decree for 
which the property was sold. As purchaser, 
he has to pay the purchase-money which 
he does either in cash or by setting it off 
against the amount of his decree. 

Both the points on which this reference 
depends have been dealt with by Banerji, J., 
in the case of Bhagwati v. Banwari Lal 
(9). His judgment may be referred to for 
it would be difficult to improve on his 
reasoning and argument 

A further argument has been put forward 


that rr. 95 and 96, the i1ules relating to 


the delivery of possession find a place under 
O. XXI—which order he headed “Execution 
of decres’—and hence this must relate to 


. the execution of the decree. 


I may point out that the order is headed 
“Execution of decrees and orders,” and not 
of decree only. 

On application under r. 95 and r. 96 the 
Court orders delivery of possession to be 


made and this orderthe Oourt executes. 
, If it were part of the execution of the 


decree no further order would be necessary. 
Hence the Court in putting a party in pos- 
session under rr. 95, 96, 97, 98 is not execut- 
ing the decree. 

I am of opinion that an application by the 
auction-purchaser to be put in possession 
does not relate to the execution, discharge 
or satisfaction of the decree and hence does 
not fall under s. 47. 


Page, J.—In this case the holderof a 


personal decree for money due under a, 


KAILASH CHANDRA TARAFDAR V. GOPAL CHANDRA PODDAR, 


By 


mortgage having purchased certain iu- 
moveable property of the judgment-debtor 
at an auction-sale held in execution of ths 
decree applied for delivery of possession 
under O. XXI, r. 95. The firat Court 
ordered that symbolical possession of the 
property should be given to the applicant 
under O. XXI, r. ¥6 on the ground thnt 
only the maliki right in the said property 
passed on the sale. On appeal the Couit 
held that the applicant was entitled to 
delivery of khas possession, and an order 
was passed under O. XXI, r. 95. On a 
further appeal to the High Court a Div'- 
sion Bench (Cuming and B. B. Ghose, JJ ) 
has referred tothe Full Court the foliow- 
ing question, “ whether an order passed on 
an application under O. XXI, r. 95 by an 
auction-purchaser who was the decree- 
holder is an order under s. 47 of the © P. 
O. and appealable as such.” Now, it 1s 
highly desirable that questions of practice 
and procedure should be settled and that 
this matter, which has been allowed to re- 
main in a.state of flux for more than thirty 
years, should now finally be determined. 
The High Courts in India have given lu- 
consistent answers to the question pro- 
pounded, and whereas the Madras Iligh 
Court in Sandhu Taraganar v. Hussain 
Sahib (21) has expressed the opinion that 
itis definitely settled that from such an 
order an appeal will lie, the Patna High 
Court on the contrary is equally emphatic 
that an appeal does not lie, and that the 
Courts in India ought so to hold“ as if it 
were a settled cursus cuma”: Abdul Gani 
v. Raja Ram (16), Thus the oracle hos 
spoken both at Delphi and at Dodana, and 
it remains for this Court to determine to 
which voice it ought to harken. In Bom lay 
the High Court has held that the answer 
to the question should be given in the 
affirmative: Sadashiv Mahadu Dhol» v. 
Narayan Vithal Mawal (22), whilein Allahu- 
bad by a majority of three Judges to two 
a Full Bench of the High Oourt has given 
an answer inthe negative. Thus the views 
of other High Oourts on the subject are 
sharply divided. In the Calcutta High 
Court also there has been a marked divel- 
sity of opinion, and the problem remains un- 
solved: Bhimal Das v. Ganesha Koer (5), 
Mahomed Masraf v. Habil Mia (2), Susu - 
shan Mookerjee v. Radhanath Bose (4), co tl 
Madhusudan Das v. Gobinda Pria Clon- 
dhurani (6), Ram Narain Sahar v. Be re 
Pershad 3 and Hari Charan Dutt v. sion 
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Mohan Nandy (18). Indeed, two learned 
Judges (Breit and Stephens, JJ. .)appear to 
Lave dccided the question both ways. With 
such assistance as may be derived from 
opinions so diverse ib is incumbent upon 
us, therefore, to put our own construction 
upon s. 47, and O. XXI of the O. P.C. 
From the terms of the section it is apparent 
that in order ihat an appeal should lie 
under B. 47 it is necessary that the applica- 
tion should involve the determination of a 
question “relating to the execution, dis- 
charge or satisfaction of the decree,” and 
that the question should be one “arising 
between the parties to the suit in which 
the decree was passed, or their representa- 
tives.” 

Now “it is of the utmost importance 
thatall objections to execution sales should 
be disposed of as cheaply and as speedily 
as possible,” Prosunno Kumar Sanyal v. 
Kali Dasi Sanyal (1) and Sardhari Lal v, 
Ambika Pershad (23), I think it is clear 
that the Legislature by enacting s. 47 and 
O. XXI intended that when perrons had 
entered upon litigation the decree so far 
as possible should be worked out in the 
proceedings in which it was passed. It is 
to be observed that O. XXI which is bead- 
ed “execution of decrees and orders” in- 
cludes not only rr. 95 and t6 which provide 
for delivery of possession of the property 
sold under the decree, but also rr. 97-103 
which relate to and are headed “ Resistance 
to delivery of pogsession to decree-holder 
or purchaser.” It would appear, therefore, 
that the Legislature intended that the 
matters for which provision was madein 
rr. 95—103 should be regarded as an integral 
part of the proceedings in execution ol the 
decree. It is urged, however, on behalf of 
the appellant, that after the sale has become 
absolute under r. ¥2, the sale is complete, 
and inasmuch as an order for delivery of 
poreession under r. 95, necessarily must be 
passed after the sale has become absolute 
and acertificate has been granted under 
r. 94, such an order cannot relate to the 
execution of the decree, ior such an order 
in the languege to be found in some of 
the cases could notin any way ‘affect the 
decree’: Bhimal Das’s case(3) and Mohamed 


Mosraf's case (2). ‘This contention is 
doncisely put by Mookerjee, J., in Sasi- 
bhushan's ease (4), where his Lordship 


obeerved that “if the application was 


(23) 15 ©. 521; 15 L A. 128; 5 Sar. P. C. J. 172; n 
Tnd, ur. 210; 7 Ind, Dec, (N. 8.) 931 (P. O.). 
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granted, it could not give greater validity 
to the order for confirmation of sale than 
it possessed. On the other hand, if the 
application for delivery of possession was 
refused, it could not invalidate the sale.” 
With all due deference, however, in my 
opinion, this contention is not well founded. 
The validity of the sale is one thing, its 


/ 


completion is quite another, and I respect- : 


fully agree with Stanley, O. J., when he 
expressed the view that “so long as the 
land remains in the possession of the mort- 
gagors the debt to the extent of the price 
cannot be said to have been satisfied. The 
fallacy of the argument advanced on behalf 
of the appellants lies as it appears to me 
in the assumption that on the grant of the 
certificate of sale the decr: e was ‘completely 
executed and satisfied, and the decree was 
not I think, satisfied so long as possession 
was withheld by the mortgagors from the 
decree-holder” Bhagwati v. Banwari Lal 
(9), Madhusudan Das v. Gobinda Pria 
Chowdhurant (6), Sariaioola Moola v. 
Raj Kumar Roy (17). But even if it 
were held that the sale was complete 
without delivery of possession it would not 
avail the appellant, for in order to bring 
an application under r. 95 within the ambit 
of s. 47, it is not essential that delivery of 


possession should fcrm an integral part of’ 


the sale, it is enough that the question 
arising on such an application should relate 
to “the execution, discharge or satisfaction 
of the decree." That such questions do 
relate to the execution of the decree appears 
io me to be free from doubt for the two 
following, among other, sufficient reasons: 
(I) because the benefit which a decree- 
bolder who is also the purchaser at the 
execution sale will derive from executing 
the decree largely depends upon the nature 
and extent of the possession which he can 
obtain of the property that he has purchas- 
ed. Until he has been given possession of 
the property that he has purchased at the 
execution eale he has not fully secured the 
fruits of the decree, and, therefore, “a 
pioceeding in execution cannot be said to 
be completed (at least sco far as a decree- 
holder is concerned) in a case of sale until 
he has obtained the proceeds and benefit 
of the sale held in execution of his decree, 
and the execution of his decree cannot be 
said to be satisfied until in the one case 
he has received the purchase-money paid 
into Court, and in the other until he has 
been put into poesession of the property of 
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the judgment-debtor- which (2) he has pur- 
chased, per Edge, C.J. and Blair, J., in 
Moti Lal v. Makund Singh (24): (II). Because 
itis not every purchaser of property who 
is entitled to take advantage of the pro- 
visions of O. XXI, rr. 95—98, but only those 
purchasers who have bought immoveable 
property ata sale held in execution of a 
decree. The Court would have no jurisdic- 
tion to entertain an application under 
rr. 95—98 by a person who has purchased 
property by private treaty or ata sale un- 
connected with execution proceedings, for 
unless the sale was held in the course of 
or pursuant to execution proceedings it is 
clear from the terms of the rules that the 
purchaser would have no locus standi to 
prefer an application under rr. 95—98. For 
these reasons, therefore, I have no hesita- 
tion in holding that questions arising in 
an application under r. 95 for the delivery 
of possession are questions “relating to the 
execution, discharge or satisfaction of the 
decree.” I am also of opinion that ques- 
tions arising in an application under r. 95 
.by a decree- holder or his representatives-in- 
interest against the judgment-debtor or his 
representatives-in-interest are questions 
“arising between the parties to the suit in 
which the decree was passed or their repre- 
sentatives,” l 

Now, it is common ground that a person 
who purchases the property sold in execution 
of a decree derives his title to the property 
from the sale and not from the decree, 
whether the purchaser is the decree-holder 
or 8 transferee of the decree-holder's in- 
terest in the decree, ora stranger to the suit. 
Upon that footing the appellant contends 
that questions which fall for determination 
in an application under r. 95 and the follow- 
ing rules do not arise between the parties 
to the suit or their representatives, for such 
an application can only be made by a pur- 
chaser, the decree-holder or a transferee 
of a decree-holder's interest in the decree 
as such having no locus standi to prefer 
an application under these rules, see per 
Banerji, J., ia Ghulam Shabbir v. Dwarka 
Prasad (25), and Bhagwati v. Banwari Lal 
(9), per Mookerjee, J., in Sasi Bhusan Mooker- 
jee's case (4), Itis urged that in respect 
of such an application a decree-holder 
must be taken to have shed his status as 


4) 19 A. 477; A. W. N. (1897) 117; 9 Ind. Dec (N, 8.) 
D 18 A- 38; A. W. N, (1805) 149, 8 Ind, Dec. (N. 8) 
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a party to the suit, and can be regarde l 
only in the capacity of the purchaser >f 
the proparty. I agree with Stanley, C J, 
that “the recognition of such a dual per- 
sonality in a decree-holder purchaser would 
be...to introduce a strange and novel 
legal fiction into our jurisprudence.” 
[Bhagwati v. Banwari Lal (9]. Indeed 
such a contention appears to me to run 
counter to the object and effect of the sec- 
tions and orders of the Code relating to 
execution. As I read the Code the objec: 
of s.47 was, “to provide for the speedy 
determination of any question between ths 
decree-holder and the judgment-dehto:, 
should any still be left at such a iato 
stage of the litigation between them. 
A decree-holder who has fought out his 
case, won his decree and carried it pos- 
sibly into several Courts of appeal and 
who elects to buy the property of his 
judgment-debtor which he has put up t» 
auction, ought to be in a position to know 
all that need be known about the property. 


~ He had ample means in the suit and uniler 


the procedure which regulates execution 
to find out all that need be known. H 
ig to the interest of all that the litigation 
should be put toan end”. [per Knox, J., 
in Bhagwati's case (9).| The Legislatie 
in s. 47 has placed the representative~ 
of the parties in the same position as ‘he 
parties themselves, and the term “repre- 
sentatives” in s. 47 must, in my opinion, be 
held to include persons who hy assizn- 
ment from a party or by operation of law 
have succeeded to the interest of that party 
in the decree, and quoad that interest are 
bound by the decree. The intention of the 
Legislature was that the parties and thei 
representatives should be compelled to 
work out the decree in the proceedings i: 
which it was passed, and ought not to 
be permitted to reagitate such matters by 
launching forth into fresh litigation. It 
is urged that if such a view were to be 
upheld a decree holder purchaser world 
suffer hardship, for whereas a stranger to 
the suit who has purchased property that 
has been sold at an execution sale, is not 
confined to an application under r. 95, bu. 
may bring a suit for possession within 1? 
years (Art. 138 of Sch. I of the Limitation 
Act, 1908): Kishori Mohun Roy Chowdhery 
y Chunder Nath Pal (26), a decree-holiei 
who has purchased at auch a sale, tud 


* (28) 14 0. 644; 7 Ind. Dec, (N s.) 427, 
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whose title is derived from the same 
source as that of the stranger purchaser, 
must needs proceed under O. XXI, r. 95 
if he desires to obtain delivery of posses- 
sion, and only has three years within 
which he can make the application (Limita- 
tion Act Sch. J, Art. 181). But the plea of 
hardship in the circumstances cannot, I 
think, be sustained, for the decree-holder 
obtains ample compensation for this res- 
triction upon his rights as a purchaser in 
the speedy and summary method by which 
he is enabled to secure possession of the 
property under O. XXI, r. 95—103. On the 
other hand, a stranger to the suit who has 
purchased property at the execution sale 
is not, and ought not to be, placed in 
pari conditione with the parties to the suit 
or their representatives. He is not a party 
to the litigation and has no control over 
it; he is not bound by the decree; and 
if the decree is varied or reversed after the 
sale what is thatto him? His rights are 
not affected by a subsequent alteration in 
the decree, for “bona fide purchasers who 
were no parties tothe decree which was 
then valid and in force have nothing to 
do further than to look to the decree and 
to the order of sale.” Zain-ul-Abdin Khan 
v. Muhammad Asghar Ali Khan (18). It is 
because a purchaser who is not a party to 


the suit is not concerned with the litiga- 


tion in the course of which the sale has 
taken place that his action in relation to 
the purchase is not within the purview of 
the Code, and has not been brought within 
gs. 47, The object of the Legislature in 
enacting s. 47 and the rulesin O. XXI, 
“relating to the execution, discharge and 
satisfaction of the decree” was to provide 
a ready and inexpensive method by which 
a decree should be worked out, and to 
resirict the power ofthe parties unduly to 
prolong the litigation. With such matters 
a stranger purchaser has no concern. 

Now, it is not contended that after the 
execution sale has become absolute the 
decree-holder ceases to bea party to the 
suit, and I can find no justification for 
refusing to recognize his real position as 
a party to the suit merely because he hag 
himself purchased property sold in execu- 
tion of a decree which he has obtained, 
for whether he purchases the property at 
the execution sale or does not do so in 
either case he remains in law and in 
fact a party to thesuit, and bound by the 
decree which has been passed. 


—— arak 
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In my opinion, both upon 84 true con- 
struction of s., 47 and O. X XJ, and in accord- 
ance with the better opinion to be collect- 
ed from the authorities ihe contention of 
the appellant must be rejected: Prosunno 
Kumar Sangal’s case (1), Ganazpathy’s cate 
oF Dwar Buksh Sirkar v. Batak Jali 


(27), Madhusudan Das v. Gobinda Pria 


Chowdhurani (6), Sariatoolla Molla v. kaj 
Kumar Roy (17), Mott Lal v. Makund Singh 
(24), Kasinatha Ayyar v. Uthumansa Row- 
than (28) and Sadashiv Mahadu Dhole v. 
Narayan Vithal Mawal (22). 

For these reasons I would answer the 
question propounded in in the afirmative. 

Chakravarti,J.—The question pre- 
ferred to the Full Bench is as iollows:— 
“Whether an order passed on an application 
under ©. XXI, r. 95, O. P. O., by an auc- 
tion-purchaser who was also the decree- 
holder, is an order under s. 47 of the O. 
P. O., and appealable as such”. 

The facts sre stated in the order of refer- 
ence and need not be 1e-stated. 

Section 47 of the O. P. C., runs as follows. 
“All questions arising between the parties 
to the suit in which the decree was passed, 
or their representatives, and relating to the 
execution, discharge or satisfaction of the 
decree, shall be determined by the Court 
executing the decree and not by a separate 
suit.” 

In order to arrive at a conclusion in this 
matter two questions arise: 

First: Is a proceeding under O. XXI, r. 
95,0. P. C.a proceeding “relating to exe- 
cution of the decree,” 

After a pioperty is sold in execution, the 
Court cecupying the position of the vendor 
has to deliver possession of the property 
sold by it to the purchaser, This duty 
Court undertakes in order to complete the 
sale by which the money due tn the decree- 
holder bas been realised. These proceed- 
ings may not bestrictly a part of the exe- 
cution before realisation of the money 
due under the decree, but they certainly 
arise out of the execution of the decree 
and are therefoie, related to it. Ther. 99 
is in O. XXI, which is comprised under 
the general heading in the Code as “Exe- 
cution of decrees and orders.” When an 
application under r. 95 is made in execu- 
tion of a decree for possession of specific 
immoveable property, the proceedings then 


en 26 0. 250; 3 O. W.N. 222; 13 Ind. Dec, (X. 6) 
5. ` 
(28) 25 M. 529; 12 M. L. J. 1, 
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“not only relate to the decree but may also 
affect the decree itself. 

“The divergence of views on this question 
is-not only confined -to this Court but 
there is a singular concurrence in that 
divergence amongst the various High 
Courts in India. The question really is 
a question of procedure and does not alfect 
substantive rights. Strong and cogent 
arguments may be adduced on either side 
of the question, The case of Bhagwati v. 
Banwari Lal (9) is an illustration of this 


view. Reading the elaborate and learned. 


judgments of Sir J. Stanley and of Mr. 
Justice ‘Banerji maintaining the different 
views of the question, there are cogent 
reasons in support of the conclusions of 
both these learned Judges. But the ques- 
tion being a question of procedure, I 
think we should not lightly disturb the 
view taken by this Court and followed 
for a long time unless such a view is in- 
consistent either with the language of the 
Code or of any authoritative judgment of 
the Judicial Committee ofthe Privy Council. 

The Judicial Committee have strongly 
insisted upon all questions relating to 
execution being speedily disposed of under 


s. 47,C. P.O. Prosunno Kumar Sanyal v. 


Kali Dasi Sanyal (1). 


2 It would be an unprofitable task to dis- 
cuss all the cases on the point. i shall refer 
to two typical cases on, each side so far as 
our Court is concerned. The view I take 
is supported by the case of Ram Narain 
Sahoo v. Bandi Pershad (7) and the case of 
Madhusudan Das v. Gobinda Pria Chowdau- 
rant (6). I agree with the reasons given 
by the learned Judges in those cases. The 
contrary view was taken in the case of Sasi- 
bhushan Mookerjee v. Radhanath Bose (4), 
This case is important asit deals with both 
the points on which the answer to this 
reference depends. The other case is that 
of Bhimal Das v. Ganesha Koer (3). Some 
of the latter cases simply followed this case. 

In deciding the case of Sasibhushan 
Mookerjee v. Radhanath Bose (4) the learned 
Judges refer to five cases, namely, Umakanta 
Roy v. Dino Nath Sanyal (29), Kokil Sing 
v. Hdal Singh (30) and Hira Lal Ghose v, 
Chundra Kanto Ghose \31), Nemai Chand 


D 28 C. 4; 50. W.N., 124 
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Kanji v. Deno Nath Kanji (32) and Rojont 
Kant Bagchi v. Hossain Uddin Ahmed (33) 
which have taken a contrary view and they 
refer to three cases. Bhimal Dus v. Ganesha 
Koer (3) Mohomed Mosraf v. Habil Mra, (2) 
and Jagarnath Marwari v., Kartick Nath 
Pandey (la), which support the view they 
took. lt is quite clear however, from the 
judgment that the learned Judges ieally 


‘followed the judgment of Mr, Justice 


Banerji in the case Bhagwati v. Banwari 
Lal (9), I think there is a preponder- 
ance of authority in this Court and I do 
not think that the acceptance of the deci- 
sion of Mr. Justice Banerji of the Allahabad 
High Oourt in any way satisfactorily settled 
the divergent views in this Court which we 
are now called upon to settle. 


The main argument relied on by the 
learned Judges in deciding as to why a 
decision in proceedings for delivery of 
possession cannot be held to deéide a ques- 
tion relating to execution, is that “it does 


‘not affect the decree in the least’. It 


seems to me that a decision may well relate 
to execution of a decree although it might 
not affect the decree itself. The learned 
Judges, however, do not seem to be quite so 
strong ın this view when they say “But 
let us assume that by some stretch of 
language the order for delivery of posses- 
sion to the purchaser may be deemed an 
order relating to execution of the decite,” 
ln these circumstances I think we ought 
to follow the other decisions ot this Court 
which hold that a decision in proceedings 
for delivery of possession is a decision of 
a question relating to execution of the 
decree. i 

Then as to the second question, that is, 
as to “whether the question raised ig 
between the parties to the suit’, Thee 
is no doubt that an auction-purchaser at 
an auction-sale has a character of his own 
distinct irom that of either a decree-hotder 
ora judgment-debtor, When, therelore, a 
question arises under r 95 of O. XXI, 
of the Code, then it may be well sad 
that the auction-purchase: whois an out 
sider is not a party to the surt. The third 
party auction-purchaser was not counect- 
ed with the decree in any way betoie his 
purchase and, therefore, stands on acdifer- 
ent footing than either the decree-holder 
or the judgment-debtor, But in the present 


(32) 2.0. W. N. 691] 
(33). 4 OF W. N. 538, 
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case the decree-holderis the auction-pur- 
chaser, and the simple question is, does 
he cease to be a party to the suit after he 
has made his purchase at the sale held in 
execution of his decree? So far as this 
question is concerned, I think there isa 
long series of decisions of this Court in 
which the distinction between the decree- 
holder auction-purchaser and a third party 
auction-purchaser has been well maintain- 
ed. Bearing in mind the principle that all 
questions between the parties to the suit 
should be decided as speedily as possible, 
it appears tome that all questions as to 
the nature and extent of the property 
sold and the mode of delivery of posses- 
sion of such property, when ‘they arise 
between the decree-holderauction-purchaser 
and the judgment-debtor should be dis- 
posed of by the Executing Court. When 
the decree-holder is the auction-purchaser 
no question of any inconvenience arises 
for he is a party to the suit, and being the 
decree-holder who brought the property 
to sale, he was well aware of the circum- 
stances of the debtora and of the nature 
of the property which he put up for sale. 
A third party auction-purchaser is in a 
disadvantage in that respect and it may 
not be possible or convenient for him to 


fight out the judgment debtor in a sum- | 


mary proceeding before the Executing 
Court. A long series of cases of this Court 
have recognised the distinction between 
a decree-holder auction-purchaser and a 
third party purchaser. 

This view finds some support from the 
judgment of the Judicial Committee in the 
case of Ganapathy Mudahar v. Krishna- 
macharvar (8). 

I would, therefore, answer the question 
in the affirmative. 

ORDER. 

N. R. Chatterjea, J.—The result is 
that the appeal is dismissed with costs— 
hearing fee, two gold mohurs in the Full 
Bench Reference and one gold mohur for 
the hearing before the Division Bench. 

Z. E. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Freasr Civit APPEAL No. 65-B or 1924, 
February 9, 1926. 
Present: —Mr. Hallifax, A. J. O., and 
Mr. Kotval, A. J. C. 

Mir DILAWAR ALI AND ANoTHER— 
DEFENDANIS— APPELLANTS 
VETSUS 
RABIA BEGUM AND aNnoTHER— 
PLAINTIFFS— ReSPONDENTS. 

Evidence Act (I of 1872), 3  I11—Pardanashin 
weak execution of deed by-——Burden of proving good 

arene, ih 

It is for those that rely on a deed executed bya 
pardanashin lady, to prove that the deed was the free 
and intelligent act of the executant or that she 
adopted it with full knowledge and comprehension. 
[p 509, col. 2, p. 510, col 1.) = 

Farid-un-nissa v Mukhtar Ahmad, 89 Ind. Cas. 649; 
521 A 342: 20. W. N 662; A. I R.1925 P. O. 204; 
49 M. L J. 758; 47 A.703; 420 L.J. 531; 23 A. Lu 
J. 1000; 28 O. O. 333; (1925) M W. N. 918; 12 0. L. 
J. 656, 30 O. W. N. 337, 28 Bom. L. R. 193(P O), 
relied on, 

Appeal against a decree of the Addition- 
al District Judge, Amraoti, dated, the 9th 
October 1924, in Oivil Suit Ne. 20 of 1923. 

Sir B. K. Bose, Messrs. N. G. Bose and 
P.N. Rudra, for the Appellants, 

Sir Harisingh Gour, Messrs. G. V. Desh- 
mukh and V. G. Deshpande, for the Re- 
spondents. 


JUDGMENT.—The genealogy* get out 
in the attached sheet shows the relationship 
ofthe parties to the suit out of which this 
appeal arises and some of the witnesses 
therein. Imami Begam is the sister as well 
as the niece of Dudhan Begam. The plaint- 
iff Rabia Begam admittedly a pardanashin 
lady sues the defendants her deceased 
husband's brothers and sister for (a) her 
meher, which she states was fixed at 50,000 
rupees, 500 ashrafis and 500 dinars, and 
fora charge on herhusband's estate for the 
same, (b) possession of a quarter share in 
the houses belonging to him and a quarter 
share in his moveable property or its value, 


-and (c) a declaration that a deed of release 


of the 23rd June 1922, on which her thumb- 
mark was taken by misrepresentation and 
coercion and without her understanding its 
purport and effect, is not binding on her. 
The defence was that the meher was re- 
presented by the plaintiff and her brother. 


s - Mahmud Ali to be Rs. 20,0C0 and that the 


plaintiff took the property mentioned in the 
release deed in lieu thereof, that the deed 
was executed voluntarily after a full under- 


¢ #Appended in the end—[#d] i a 
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standing of her rights and under the advice 
of her relations including her brother 
Mahmud Ali, and that the moveables were 
divided according to the parties’ shares 
and mutual receipts were passed therefor. 

These are the pleadings which bear on 
the main points in the suit and the appeal, 
Such of the other pleas as are material to 
the appeal will be mentioned later on. The 
issues on the above pleadings are: — 

“I (a) What was the amount of plaintiff's” 
meher as settled by her husband? 

(b) What was its value? 

(c) Did plaintiff state that its value 
was Rs. 20,000? 

II (a) Was the release deed (Ex. D-1) 
executed by plaintiff, after fully 
understanding her rights and 
with independent advice with 
respect to what she was to give 
away by the deed? 

(b) Was it executed by her (a) under 
fraud and duress as alleged by 
plaintiff and (b) when she was, 
mentally incapable of under- 
standing such a transaction? 

Did plaintiff -take possession of 
moveables as allotted to her by 
the release deed? 

(b) Was the receipt (Ex. D-2) passed 
by plaintiff “for the same, with 
full understanding ?” 

The lower Oourt has found that the 
meher was settled at Rs. 50,000 with 
500 ashrafis and 500 dinars. valued at 
Rs. 8,750, that the plaintiff did not state 
that the meher was valued at Rs. 20,000, 
that she was not able to understand the 
transaction, that she was not allowed to 
take and had no independent advice with 
respect to what she was giving away by it 
and that the deed was not executed by her 
with full understanding of her rights. 

In this Court it is urged that the transac- 
tion was in compromise of a bona fide dis- 
pute between the parties and was executed 
by the plaintiff with full understanding of 
its nature and with the advice of her bro- 
ther Mahmud Aliand it should, therefore, 
be held binding on her. 

As regards the amount of the dower the 
lower Court has relied on the evidence of 
Imam Bi (P. W. No. 1) and Amjad Ali 
(P. W. No. 3). By itself this evidence is 
certainly not sufficient, but Ex. P.2 a certi- 
fied copy of the deposition in Suit No 39 of 
1913 of the plaintiff's deceased husband 


III (a) 


Roshan Ali seems conclusive. The suit, 
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was in respect of meher and the parties to 
it were Roshan Ali's relations. Roshan Ali 
there stated that his wife’s meher was more 
than Rs. 50,000. It is not disputed that 
if Roshan Ali did make that statement the 
meher was something over Rs. 50,000. The 
defendants, however, allege that the original 
record of the deposition showed Rs. 20,000 as 
the figure stated by Roshan Ali and that 
the copy wrongly gives the figure 50,000, 
The greater part of the sheet on which the 
deposition was written appears to have been 
deliberately torn away and is missing from 
the record. The defendants have attempt- 
ed to prove the incorrectness of the figure 
in the certified copy by the evidence of 
Narayan (D. W. No. 13) a Pleader’s clerk 
who produces a pencil copy made by him 
some time after the certified copy had been 
granted. We are bound by s. 79 of the 
Evidence Act to presume that the certified 
copy is correct, and anyhow the mistake, 
whether accidental or intentional, would be 
more likely to occur in the copy made by 
the witness than in that made by an officer 
of the Court. 

We find that the plaintiff's dower was 
something over Rs. 50,000, and, on the evi- 
dence of both parties showing that in fixing 
the dower ashrafis and dinars are usually 
added to rupees in their community, that 
that “something over” was a certain number 
of ashrafis and a certain number of dinars. 
But Roshan Ali did not mention the 
number of either, and we are unable to 
hold that the number of ashrafis or the 
number of dinars is proved to be more than 
one. We find, therefore, that Rabia Begain’s 
meher was fixed at Rs. 50,017-8 0. 

That finding isin itself sufficient for a 
decision of the suit, whether under s. 20 of 
the Contract Act, or as showing that Rabia 
Begam did not understand the deed she 
executed. But there is a good deal more. 

The plaintiff is an illiterate Muhammadan 
pardanashin woman not used to manage- 
ment of affairs. Her husband fell ill and 
was brought to Ellichpur where he lived in 
the house of bis sister Niyazni Begam with 
his brothers and the plaintiff. He died on 
the 6th June 1922, three days after his 
arrival in Ellichpur. It was at this house 
that the release deed and the receipts relied 
on by the defendants were executed of the 
23rd of the same month. A translation of 
the important parts of the document, which 
purports to be executed in favour of Dilawar 
Ali and Sujat Ali, is as follows:—‘‘My hus- 
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band Syed Roshan Ali alias Malumia son of 
Inayat Ali gagirdar, the elder brother of 
you both, died at Ellichpur on the 6th June 
1922. In lieu of whatever interest I have 
in all the moveable and immoveable pro- 
perty of the deceasel Syed Roshan Ali 
alias Malumia son of Syed Inayat Ali, 


as his heir and in respect of meher and. 


other rights, I take the under-mentioned 
moveable and immoveable property, m 
accordance with the stipulation laid down 


below, out of all the moveable and the 


immoveable property which belonged to 
him as his share and was in his posses- 
sion, and I have relinquished in your favour 
my right and interest in the rights in 
respect of all the moveable and immove- 
able property of my husband. I have no 
liability whatever in respect of your pro- 
perty. The property which I have taken 
in lieu of my rights and the conditions sub- 
ject to which I have taken it areas follows.” 

[Here follows a long list of lands and 
houses divided into two numbered para- 
graphs, each of which is further sub- 
divided into two sections marked A, B and 
O, D; no moveable propetty is mentioned. | 
“Out of the total immoveable property 
mentioned above in paras. | and 2, [ have 
as above taken on account of my rights 
possession of the land at the villages in cl. B 
of para. Land the house in cl D of para. Z, 
that, is, property worth Rs. 20 000 and I have 
relinquished all rights in respect of the 
whole of the remaining property in 
paras. land 2. I have taken the above- 
mentioned fields and house as owner for 
ever and have a right to enjoy the snme 
in any way I like. I have full rights 
to dispoze of the property as I like, The 
said property will pass to my rightful 
heirs on my death. Neither yourselves 
nor your heirs have any interest left in that 
property during my lifetime or on my 
death. The persons who may be my heirs 
on my death should deliver possession as 
owner of the above-mentioned house in 
el. D of para. 2 to Syed Dilawarali and 
Syed Sujatali. My heirs shall have on 
my death no right whatever to that house 
and I have no interest whatever left in any 
property other than the property mentioned 
above. 

e«A full and amicable settlement has been 
made between us this, and I have taken 
moveable and immoveable property in ac- 
cordance with the above stipulation and 
relinquished all my interest in the remain- 
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ing moveable and immoveahle property, 
houses, vacant grounds, etc, - There now 
remains no sort of contention or dispute 
between youand me. This release deed exe- 
cuted by me with ffee consent and volun- 
tarily is binding on my estate and heirs. 
Dated the 23rd June 1922. By the pen of 
Syed Subhan Syed Gulab petition- writer. 

Left thumb mark of Rabia Begam widow 
of Syed Roshan Alialias Malumiya jagirdar. 
By the pen of the above scribe.” 

The defendants Dilawar Ali and Sujaat 
Aliand one Kudrat Ali (D. W. No. 3) have 
given evidence as regards this settlement. 
Dilawar Ali was examined on the 30th 
April 1924 and Sujaat Ali on the 30th 
June 1924. Inview of the fact that the 
latter was examined two months after his 
brother and his cross-examination was de- 
layed for over a month after a material part 
of his examination-in-chief was recorded, 
we are not inclined to attach any import- 
ance to his evidence. 

Dilawar Ali's statement is as follows: 
The plaintiff claimed her meher and her 
hakk,i e , her 4-annas share in her husband's 
moveable property. Mahmud Ali her bro- 
ther P. W. No 10 stated that her meher was 
Rs. 20,000. The plaintiff asked Mirza Yad- 
ali Begand some others who were present 
to see to the settlement of the dispute. 
Then Mahmud Ali and the witness went to 
Mr. Pangarkar Pleader to inquire about 
the necessary stamp and the draft. The 
Pleader stated that Rabia Begam’s share 
would be one-third of the landsin lieu of the 
meher and one third of the lands were allot- 
ted tothe plaintiff. Moveables were given 
to her in lien of her share in her husband's 
property. The lands were divided at 
Niyazni Begam's house by Mahmud Ali 
and the witness. The plaintiff was told 
that her share was one-third and that she 
was getting seven survey numbers with 
a total area of 174 tifans, and she agreed. 
This was on the 18th June 1922. The 
stamp was then purchased and Mahmud 
Ali and the witness went to the Plead- 
er for a draft. The Pleader advised them 
to copy a similar deed previously executed 
by another person, making the necessary 
changes. The release deed in suit was begun 
to be written on the 19 h June 1922 and 
completed on the 22nd June 1922 and sent 
for approval to the Pleader, The Pleader 
having passed it, it was signed on tke 23rd 
June 1922 at 1 p. utr. by Rabia Begam be- 
hind the pardah at Niyazni Begam 5 house 
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having been taken tu het by Sujat Ali and 
Mahmud Ali and read overto her by tho 
latter. After her thumb-mask was made 
witnesses were. sent for who came and 
attested the deed. Then the deed and two 
receipts in respect of the movéables signed 
by Rabia Begam and the witness were 
taken to the Pleader and left with him. 
Twelve or thirteen days after this the Bub- 
ae a was called and the deed was regis- 
tered. | 

It is clear from this that the plaintiff her- 
self took no material part inthe settlement 
and that her brother Mahmud Ali arranged 
all things for her. Weare very doubtful 
about Mahmud Ali's disinterestedness in 
the matter. There were some mortgage- 
deeds executed in favour of Mahmud Ali 
and the plaintiff's: husband Roshan Ali 
jointly. Roshan Ali's share in these deeds 
valued at about Rs. 10,000 must have been 
known to Mahmud Ali to have formed a 
part of the moveable assets of Roshan Ali 
yetit is admitted thatthe deeds were not 
mentioned at the settlement at all. 
significant that Mahmud Ali has purchased 
from the -mortgagors the lands mortgaged 
under thêm. Dilawar Ali denies that he 
knew of the mortgages then, but we doubt 
the truth of that statement. 

The Sub-Registrar (D. W. No, 1) states 
that when he was reading over the deed to 
the plaintiff she objected saying “what 
about the Asadpur house” and Mahmud Ali 
then said: that the question was already de- 
cided and there should be no fuss over it 
again. 

Itis practically admitted that Mahmud 
Aliand Dilawar Ali arranged the release 
between themselves, and it seems clear 
that, if Mahmud Ali consulted her atall in 
the matter, he did not explain what he 
was agreeing toon her behalf and did not 
carry out her wishes in particular matters; 
he merely told her what he had already 
arranged himself with Dilawar Ali. Why 
should the plaintiff have. raised: the objec- 
tion about the house unless she expected 
and had*been assured that it would be 
given to her? It seems from the following 
statement of Mr. Pangarkar Pleader (1). W. 
No. 9} that there were things in the deed 
ee were not likely to be agreeable to 

er. 

“Then Sub-Registrar came to me and 
asked me to go with him for the registra- 
tion of the deed in this suit. I did not go 
ps I had no business to go with him. He, 
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therefore, went away to Ellichpur city.* At 
9 r,a. that night Sujat Ali came to me 
with a motor and said that without me uno- 
thing could be done. Le pressed me to go 
I went with him. Mahmud Alil met. He 
asked me to go to the house close by where 
the registration was lo be effected. I went 
there. I thoughtthat Rabia Begam would 
not agree and hence L sent for Mahmud Ali. 
Mahmud Ali came there, That lady want- 
ed the big house, Mahmud Ali said “why 
«quarrel fora trifle, if something is less, he 
would do it.’ The lady then agreed.” 

She undoubtedly consented to registera- 
tion only because Mahmud Ali assured her 
it was then too late forany alterations and 
objections,and it seems equally certain that 
she consented to execute the document only 
on hisassurance that she was getting or 
would get all she should, but without under- 
standing what it was sheought to get. 

The deed recites that moveable property 
mentioned therein is taken by the plaintiff, 
but no such property is as a fact mentioned 
in it. Instead mutual receipts aré said to 
have been passed by the parties for proper- 
ty taken by them. When and at what 
stage the intention of dividing the move- 
able property by the release deed itself was 
‘altered does not appear. Itisto be noted 
that the meher which, according to Dilawar 
Ali, was the only matter to be settled by 
the release deed receives only a casual 
mention near the beginning. 

Assuming that Dilawar Ali's story is 
true, the settlement was effected under a 
representation made to the plaintiff that 
she was entitled only to athird sharein her 
husband's property in lieu of her meher. 
This was cleatly wrong. It isdoubtful whe- 
ther the deed was ever read over to the 
plaintiff before she marked it, but if it was, 
such a list of numbers and areas would 
convey practically nothing even to an 
educated person, The Sub-Registrar says 
that he read it over to her, but he admits 
that he did not read out all the details of 
the property recited therein but only told 
her that so many fields or houses were given 
toher.. Thatthe deed is not tothe benefit 
of the plaintiff if her meher was Rs. 50,000 
as we have found is not and cannot be 
disputed for the release deed itself men- 
tions the value of the property given to her 
as Rs. 20,000. { 

Weare of opinion that the defendants 
have not proved as they were bound to do 
that the deed was in the words of Their 
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Lordships of the Privy Council in Farid- 
un-nissa v. Mukatar Ahmad (1` the free and 
intelligent act of the plaintiff or that she 
adopted it with full knowledge and com- 
prehension. The fact that Mahmud Ali 
was apparently helping her does not ab- 
solve them from their «-bligation to see that 
this was the case. 

We agree with the lower Court in hold- 
ing that the release deed is not binding on 
the plaintiff. As regards the moveable pro- 
perty afourthsharein which hasbeen de- 
creed in favour of the plaintiff the item 
objected to is the one of Rs. 7,013-10-3 the 
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cale-proceeds of cotton belonging to Roshan 
Ali admittedly received by Sujaat Ali de- 
fendant No. 2. This item has been dis- 
cussed by the lower Court in jara. 18 of its 
judgment. Weagree with that Court that 
the evidence of the witnesses Haidar Al 
(D W.No. 7) and Sheikh Gulab (D. W. 
‘No. 8) examinedto prove the payment to 
Roshan Ali unconvincing and unreliable. 
The result is that the decree of the lower 
Court will be modified by substituting the 
figure 50,017-8-0 for the figure 58,750 in res- 
pest of the meher. In all other respects 
the decree will stand. Costs in both Courts 
will be received dnd paid in proportion to 


(1) 89 Ind Cas. 649; 52 I. A. 842; 2 O. W. N. 662; the success and failure of the parties ac- 
A. R. 1925 P. O. 204; 49M. L. J, 758; 47.4. 703; 43 cording to the decree aa now modified 
OL J. 531;23 A. L. J. 1000; 28 O. C. 338, (1925) M. & 4 
W. N. 918: 12 O. L. J, 656; 30 O. W. N. 337; 28Bom, G. R.D. Decree modified, 
L. R. 193 (PC). R. L. 
GENEALOGY, 


BARFARAZ ALI 





ion (1) | mM TT | 1 
Amanat Ali Wazir Ali=Dudhan Begam Ashraf Ali Inayat Ali acta Ali 








| = Ga akik 
A (4) | (3) ( ) Subhan Ali, 
lmam Ali Amjad Ali =Imami Zulfikar Ali, ' Riasat Ali. (D. W. No. 6.) 
.(P. W No.3) Begam, (D. W. No. 4.) 
(P. W. 
No, 1.) 
(5. TH a UN (7) 
Mahmud A Safdar Ali. Rabia Begam == Roshan Ali, 
(P. W. No. 12.) (plaintiff.) (died 6th 
June 1922), 
Mazhar Ali. | 
( (ty — 8) | | A 
Roshan Ali = Rabia Begam, Dilawar Ali, Sujaat Ali, Niyazni Begam, 
(died 6th (plaintiff ) (defendant (defendant (dafendant 
June 1922.) No. 1.) No, 2.) No, 3.) 
MUNAUWAR ALI 
( (3) | D. |. (3) (4) - 7} l 
Putli Begam Dudhan Begam = Wazir Ali wa a Apong Izzat Begam. Aziz Be 
. W. No. |, 
Bhiku Miyan. l (P. W. No. 3) Qudrat All, 
( ©) | (6) 8) 7 
Mahumd Ali. Bafdar Ali. Rabia Begam = Roshan Ali 
$ (plaintiff), ` (disd 6th 
June 1922, 
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BOMBAY HIGH COURT. 
SECOND CIVIL ApPRaL No, 895 or 1924. 
February 10, 1926. 
Present:—Sir Norman Macleod, Kr., 

Chief Justice. 
JADHAV GOPAL—PuarntirrF— 
- "APPELLANT 
versus 
SAMAL BECHAR—DEFENDANT— 
RESPONDENT. 
MHortgage—Redemption, sutt for, barred as against 


some mortgagcrs—Sutt, whether mambamable as 
against others: 


One of several mortgagees cannot restrict the right 


of the mortgagor to redeem the mortgaged property 
in his possession unless he can show that he has 
been in some way prejudiced, and it makes no 
difference that as a matter of fact at the time when 
redemption is sought, the mortgage has been paid 
off out of the profits. [p. 512, col. 1] 

Although a mortgagor may be unable to redeem a 
portion of the mortgaged property from some mort- 
gagees owing fo the bar of limitation, he is entitled to 
claim to redeem the balance of the mortgaged apie 
perty in the possession of other mortgagees, if his 
suit with regard tothe latter is within time. [p. 511, 
col. 2, p. 512, col 1) 


Second appeal from a decision of the 
District Judge at Broach, in Appeal No. 55 
of 1922, reversing the decree of the Second 
Class Subordinate Judge at Broach, in Civil 
Suit No. 221 of 1921. 

Mr. G. N. Thakor (with him Mr. H. FY. 
Divatia), for the Appellant. 

Mr. M. T. Telivala, for the Respondent, 

JUDGMENT. —The plaintiff, Jadhav 
Gopal, brought this suit for redemption 
against Samal Bechar, defendant No. l; and 
four other defendants with whom I am 
not concerned in this appeal. The plaintiff 
sued to redeem land measuring 7 acres 
and 9 gunthas originally mortgaged 
by one Jesang Umed in 1839 to Vithal 
Ranchhod, the ancestor of the defendants, 
Vithal’s family separated into two branches, 
one branch.dealt with three acres and 
20 gunthas of the mortgaged land and 
the other branch dealt with the remainder. 
Bechar sub-mortgaged 3 acres and 20 
gunthas in 1878 to‘the present plaintiff's 
father. In 1922 plaintiff's father acquired 
the right to the equity of redemption of 
‘all the property, It is conceded that his 
claim to redeem the land now in possession 
of the defendants, other than defendant 
No. 1, has become barred by limitation. 

With regard to defendant No, lit was 
contended that the mortgage of 1839 was 
kept alive by an acknowledgment made 


by the father of defendant No. 1 by the sub- . 


mortgage of 1878. The Trial Oourt found 


- 
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that the plaintif was entitled to redeem, 
and that on taking accounts nothing was 
due. 

I should have mentioned that a com- 
panion suit was filed by Samal Bechar 
to redeem the sub-mortgage, in which it 
was found that nothing was due on the 
sub-mortgage, and, therefore, the present 
plaintiff as sub-mortgagee had been paid 
off, The sub-mortgage, therefore, goes 
out of the case. 

The Appellate Judge held that the ac- 
knowledgment relied upon by the plaintiff 
which was to be found in Ex. 17, the sub- 
mortgage of 1878 was not capable of 
keeping alive the right of redemption as 
against the portion in the possession of 
the mortgagee. He relied principally on 
the decision in Bhogilal v. Amritlal (1). The 
facts in that case were entirely different. 
The acknowledgment relied upon was given 
by one Jagjivandas, a managing partner 
in the firm of Kasandas, the original 
mortgagees under a mortgage of 1816. The 
acknowledgment was contained, as in this 
case, in a sub-mortgage to a third party. 
The plaintif in the suit having purchased 
the equity of redemption from the descend- 
ants of the original mortgagor, filed 
a suit in 1887 to redeem the mortgage of 
1816. It was held that the acknowledg- 
ment by Jagjivandas, whether ag manacer 
of the firm or as one of the heirs of the 
original mortgagee, was not under Art 
148 of the Indian Limitation Act IX of 
1871. It was admitted by Justice Jardine 
that the case was qne of first impression 
There was no authority cited from the 
Indian Law Reports, but the learned Jud ge 
relied upon a decision of the Chief Court 
of the Punjab. Justice Telang said that 
he was not entirely satisfied with the 
reasoning contained in that judgment, but 
he was not prepared to differ from hig col- 
league. 


But we are now concerned wi 5 
tirely different state of facts to Waga a 
ed with reference io the Indian Limita- 
tion Act of 1908. Itis true that the heirs 
of the original mortgagee split up the 
mortgage. But they cannot take advantage 
of that fact to defeat the rights of e 
In ini 
though the plaintiff, owing Be ee 
limitation, could not redeem half the 
property from one branch, he was entitled 


(1) 17 B.178; 9 Ind, Dec. (x, 8.) 113. 
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still to claim to redeem on payment of 
what was due on the mortgage the re- 
maining half in the possession of the Ist 
defendant, if his suit was within time. It 


is to the advantage of the Ist defendant, . 


that heis entitled to an account of the 
whole mortgage before he can be directed 
to hand over possession to’ the mortgagor. 
If there was no question of limitation, 
then undoubtedly the mortgagor would 
have to make all the parties interested in 
the mortgage, parties to the redemption 
suit, and they would all be entitled to 
take part in the hearing of the action, 
The principle to be observed is that one 
of several mortgagees cannot restrict the 
rights of the mortgagor to redeem unless 
he can show that he has been in. some way 
prejudiced. Now it cannot be said that 
the ist defendant will in any way be 
prejudiced by the plaintiff-mortgagor being 
allowed toredeem, as he can only be allow- 
ed to redeem on paying the whole amount 
that may be due on taking the mortgage 
account, It makes no difference to the 
operation of the general principle that as 
a matter of fact in this case the mortgage 
has been paid off out of the profits. 

In my opinion, therefore, the appeal 
succeeds and the decree of the Trial Court 
must be restored with costs in this Court 
and in the Court below. 


Z, K. Appeal alowed. 


RANGOON HIGH COURT. 
Sxconp CIVIL APPEAL No. 294 oF 1924, 
December 22, 1925. 
Present:—Mr. Justice Carr. 
ABDUL—D2EFENDANT—APPELLANT 
versus 
ARLIN—Ptainti FP—REsPoNDENT. 

Evidence Act (I of 1572), 3 G92—Document, sham 
nature of—Oral evidence, whether admissible 

Where a person who has executed a document seeks 
to show that the document isa mere sham deed and 
represents nothing, he isnot seeking to vary or con- 
tradict any of the terms of the document, and’ oral 
evidence is admissible to prove that these was no 
such agreement between the parties as 18 represented 
by the document. [p 512, col. 2.] 

Second appeal against a decree of the 
District Court, Myaungmya, in C. A. No. 45 
of 1994. 

Mr. Bomanji, for the Appellant. 

Mr. Janab Ali,forthe Respondent. 


ABDUL ¥, ARLIN. 
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JUDGMENT.—This was a suit for rent 
of paddy land. In the plaint it was alleged 
that the defendant agreed to take land be- 
longing to the plaintiff on lease and accord- 
ingly executed the agreement Ex. A. 
The defendant did not pay the rent. In 
his written statement the defendant denied 
the alleged agreement to take the land on 
lease, but admitted the execution of Ex. A. 
He alleged that to protect his property from 
creditors he had transferred his land benami 
to the name of the plaintiff and that the 
document Ex. A was made in further- 
ance of this benami transaction. In effect. 
his case is that there was no agreement of- 
lease at all and ihat Ex. A is merely a 
fiction. 

The Township Court framed a pre:imi-- 
nary issue to determine whether the defend- 
ant wasestopped from pleading that the 
transaction was benami, lt held that he was’ 
and gave the plaintiff a decree on admis- 
sion, From his judgment the Judge* 
appears to have held that the defendant 
had admitted his tenancy ‘and could not, 
therefore, be permitted to deny his land- 
lord’s title. 

The defendant appealed and his appeal 
was dismissed by the District Judge on 
much the same grounds, though in this 
case there isa reference also tos. 92 of the 
Evidence Act. The defendant again appeal 
to this Court. 

I think that the Courts below have taken 
an erroneous view of the case. The defend- 
ant has not infact admitteda tenancy at 
all. His case is essentially that there is no 
tenancy at all and that he himself is the 
owner of the land while admitting that he 
signed Ex. A, he says that this was 
merely a sham deed and did not represent 
any real agreement, 

The essential question now is whether 
under 8, 92 of the Evidence Act he is 
debarred from producing oral evidence of 
this allegation—for of course the burden 
of proof is on him. 

in my oy; inion he is notso debarred. He 
is pot seeking to vary or contradict any of 
the terms ofthe document alleged to re- 
present the agreement between himself and 
the plaintiff, but seeks to show that there 
never was any such agreement between 
them atalland that the document repre- 
sents nothing. 

It is perhaps arguable that the case comes 
underthe part of proviso 1 tos, 92.which 
allows a party to prove want or failure of © 
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consideration, but Idp not propose to go 
into that question. In Amir Ali and Wood- 
roffe’s Law of Evidence, 8th Edition at page 
613 it is stated that “ividence may be 
given—firstly, to show that there was no 
disposition atall. The rule operates only 
when there has been in fact a disposition 
the whole of which was meant by the in- 
tention of parties to be embodied in the 
form of a document.” 

Insupport of this, a Madras case, Guddalur 
Ruthna Mudaliyar v. Kunnathur Arumuga 
Mudaliyar (1) is cited, which was based on 
the English case of Pym v. Campbell (2) 
in which Erle, J., said: “The distinction in 
point of law is that evidence to vary the 
terms of an agreement in writing is not 
admissible, but evidence to show that there is 
not an agreement at all is admissible.” Lord 
Campbell agreed saying “No addition to, or 
variation from, the terms of a written con- 
tract can be made by parol; but in this 
case the defence is that there never was 
any agreement entered into. Evidence to 
that effect was admissible; and the evidence 
given in this cass was overwhelming.” 

In the case of Petherpermal Chetty v. 
Muniandy Servai (3) oral evidence had been 
admitted to show that a deed of conveyance 
was benami. Their Lordships of the Privy 
Oouncil accepted the findings of the lower 
Courts that it was benami. The admissibility 
of the evidence does not appearto have 
been questioned and it seems to have been 
taken for granted that it was admissible, 
Indeed, I think it ia settled law that evi- 
dence is in such cases admissible, and that 
the case of Lixmibai v. Keshav Annaji (4) 
which has been referred to 18 not sufficient 
authority to the contrary. 


The District Judge rémarked that the 
defendant had admittedly tried to defraud 
hia creditors. On this point which does not 
arise at this stage, the case of Petherpermal 
Chetty v. Muniandy Servai (3) quoted above 
may be studied. 

1 allow the appeal, set aside the judgments 
and decrees of the Courts below and re- 
mand the suit tothe Township Court of 
Myaungmya for disposal on its merits. The 


(1) 7M HG R. 189. 

(2) (1856) 6 E. & B. 870; 25 L, J. Q.B 277; 2 Jur, 
(N.B) G41, 4 W. R 528; 119 E. R. 903; 106 R. R. 632. 

3) 4 L. B. R.286, 12 O. W. N. 562; á A. L.J. 290; 
7 Ò. L, J. 528, 14 Bur. L. R. 108; 10 Bom. L. R. 590; 


18 M. L. J. 277; 35 U. 551; 4 M.L. T. 19; 35 IA. 98’ 


(P Ga ars 
(4) 33 Ind. Caa. 396; 18 Bom, L, R, 134, 
R 
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costs in this Oourt and in the appeal in th® 
District Court will be costs in the suit and 
follow its result, 


Z, K, Appeal allowed, 


GETEN aga agan, 


BOMBAY HIGH COURT. 
Fizst CIVIL ArPB AL No. 237 oF 1923. 
February 16, 1926. 

Present:—Sir Norman Macleol, KT. _ 
‘Chief Justice, and Mr Justice Coyajees5 
Tar COLLEOTOR or THANA—APPELL ny 
VETSUS hat 
CHATURBHUJ RADHA KRISHNA — 
RESPONDENT, 

Tand acquisition—Compensation, determination of 
—Harket value—Imprudent purchases, whether can be 
considered—-Fictitious value awarded—-Compensation, 
whether can be awarded for trees. 

Where, owing to au impression that Government 
ia proposing to make large acquisitions of land in 8 
certain neighbourhood for certain public purposes, 
private purchasers have made purchases at na 
prices, the purchases, although imprudent. can be 
considered for the purpose of determining the market 
value of a plot of land situsted in that neighbour- 
hood. [p. 514, col 1.] 

Where the Court, in determining the market 
value of a certain property, puts a fictitious value 
upon it, on account of its so-called potentiality for 
UN DE De Dose, then the rate allowed by the Court 
should be taken as an inclusive rate and nothing can 
be allowed in addition for the trees standing upon 
the land. [p. 514, cola 142] 

First appeal from a decision of the Assist- 
ant Judge at Thana,in Reference No. 79 
of 1922. | , 

Mr. Kanga, Advocate-General, (with him 


- Mr. S. S. Patkar, Goverament Pleader), for 


the Appellant. 
Mr. R. W. Desai, for the Respondent, 
Jd UDGMENT. 

Macleod, C.J.—I'ne claimant asked 
for a reference to the District Court against 
the award of the Collector with regard to 
his land measuring 7 acres, 7 gunthas and 
8 annas, situate on the road between 
Chembur and Ghatkoper. The Acquiring 
Officer awarded Rs. 500 peracre. The Assist- 
ant Judge increased the award to ten annas 
asquare yard. He depended for that valu- 
ationon a sale tothe claimant actual on 
August 29, 1919, atten anuasa square yard; 
and unless that sale could be avoided on 
the ground that it was not a fair and bong 
fide sale, then it obviously aftorded a goed 
basis furan award. The Acquiring Officer 
Baid:— 

“The point for decision is wether the 
fate of ten annas & square yard fo. Rs, 1-8 
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a square yard could be accepted asa rate 
representing the true market value of the 
land at the date of the declaration. The 
firat transaction in this business was dated 
August 28, 1919. We should find out whe- 
ther there were genuine sales of Jand in 
this locality or in its vicinity about the 
time. A few sales are scrutinised here”, 
Eventually he found those sales, which 
he had scrutinised, were at rather lower 
values than ten annas a square yard. He 


. ~—dereribed the land he had to value as 


kharpat and barren and its agricultural 
value could not exceed Rs. 400 an acreand 
awarded Rs. 500 an acre. Admitting for 
the purposes of argument that the purchase 
in August 1919 was a most imprudent one, 
still undoubtedly owing to the impression 
which had gained ground that Government 
were making large acquisitionsin this neigh- 


bourhood for a jail, garden sites and other . 


public purposes, there were to be found 
purchasers of land at high prices, and al- 
though they can only be considered in the 
light of the present times as imprudent, 
still the fact remains that land was passing 
from hand to hand at high rates, and there 
is no reason why those rates should not be 
considered within the term ‘market value’. 
We cannot ,therefore, differ from the Assist- 
ant Judge in his award and this appeal 
must be dismissed with costs. 

With regard to the other apreal, the 
land in reference consisted of three plots 
of land, one to the north of tle Kachra 
Railway Siding and two to the south. The 
Collector awarded rates from Rs. 900 to 
Rs. 460 an acre, and awarded Rs, 2,345 for 
the trees on 30 gunthas of Survey No 11, 
The Judge has valued al) the three areas 
at twelve annas aequare yard and hrs given 
in addition the same emount for the trees 
as the Collector awarded. 

We see no reason why anything more 
than ten snnasaerqusre yard tlonld be 
awarded for all these lands, consicer.ng the 
various disadvantages which have been 
carefully set outin the judgment. Survey 
No, 11 is described as low-lying, and as- 
suming it was required for building pur- 
poses, the purchaser would have to pay a 
considerable amount per square vard in 
order to bring it up to the level of the joad. 
Than we donot think that if the Jand is 
valued at what we may calla fency rate of 
ten annas a square yard anything more 
should be given for the trees. Taking the 


whole land aa it stands, the economic value , 


via BAN BHIN v. MG MAUNG, 


[95 1. O. 1926} 


was at the date of the notification consider- 
ably less than ten annas a square yard, If 
we are going to put a fictitious value on 
the property, on account of its so-called 
potentiality for building purposes, then 
that is an inclusive rate, and nothing can 
be allowed in addition forthe trees. 

We, therefore, amend the decree of the 
lower Court by allowing for 14,550 equare 
yards a rate of ten annas a square yard 
with 15 per cent. for compulsory acqui- 
sition. The compensation of Rs. 2,345 for 
trees is disallowed. The appellant is en- 
titled to the costs on the amount by which 
the valuation is reduced. 
ar Z. K. Decree amended, 





RANGOON HIGH COURT. 
First Cıvıl APPRAL No. 23 oF 1925, 
December 22, 1925, 
Present:—Mr Justice Heald and 
Mr. Justice Chari. 

MG SAN SHIN AND OTRERS— PLAINTIFFS 
— APPELLANTS 
VETSUS 
MG MAUNG AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Lamitation Act (IX of 1908), Sch. I, Arts. 123, 142,. 
1h4—Co-heirs—Suit by co-heir to recover share of 
property— Limitation. 

Where a disputed share in the estate of a deceased 
person is claimed, whether against an administrator 
or aco-bheir ora person merely in possession, the 
Article applicable is Art 123 of Sch. I to the 
Limitation Act. Where, however, cc-heire sgree to 
enjoy the property left by the deceased jointly with- 
out effecting a partition, Art.142 or 144 of Sch Jio 
the Limitation Act will apply toa suit by one of the 
co-heirs to recover possewicn of his share of the pro- 
perty [p. 515, col. 2.] 

Where a plaintifi's right to recover certain pro- 
perty bas alresdy been extinguiehcd it cannot Te 
revived by a trespasser taking possession of the pro- 
peity. [ibid.] 

. First appeal against a decree of the 
oe Court, Magne, in C. R. No, 5 of 
1924. 

JUDGMENT.—-The suit ovt of which 
this appeal arises was filed by the plaintiffs 
to recover a ehare in the estate of U Po 
Zin and Ma Min Hila. 

The plaintifis are ibe children and grand- 
children of this ecuple U Po Zin dicd 
before Ma Min Hla. and she died in 884, i. e., 
nearly feity yeara ago According to 
Buimere Buddhist Law the estate became 
divisible emor g the children of this couple 
when Ma Min Bla died. 

The plaintiffs’ suit was dismissed by the 


District Judge as being barred by Art. 193 
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of the Limitation „Act, and they now 
appeal. 

It is clear from the evidence that the lands 
in question did form part of the estate of 
U Po Zin and Ma Min Hla. According to 
the evidence of Mg Tha Bu, who is the 
father of Mg Maung, the first defendant, 
and who has been cited as plaintifis’ witness 
most of the children of the old couple had 
left home before their death. After Ma Min 
Hla's death, Mg Po and Mg Pyoung, two 
of her sons who were still living at home, 
took possession of the estate and worked 
the lands, Mg Po died some twenty-five 
years ago and, after his death, Mo Pyoung 
and two sonsof Mg Po, Mg Bya and Mg Sa, 
cultivated the lands jointly. Mg Bya died 
and Mg Sa married and separated. There- 
after Mg Pyoung seems to have worked the 
lands by himself till Mg Maung, the first 
defendant grew up. Heis ason of Mg Po, 
a nephew of Mg Pyoung. Mg Pyoung 
worked the lands with the help of Mg 
Maung, and after Mg Pyoung’s death in 
1885, Mg Maung took possession of -these 
lands and is working them. 

The point for consideration is whether the 
District Judge was right in holding that the 
suit is barred under Art. 123 of the Limita- 
tion Act. 

The defendants, other than the Ist and 
2nd, are the descendants of the old couple. 
The 3rd defendant is Mg Sa, the son of 
Mg Po. Theth defendant is Ma Gwe, a 
grand-daughter of the old couple. The 5th 
defendant is a great grand child. 

It was alleged in the plaint that Mg Po 
and Mg Pyoung remained in possession 
of the ancestral lands with the consent of 
their brothers and sisters, 

There is no evidence that they actively 
consented, and all that can be said is that 
they never objected to the possession of the 
lands by their two brothers. Nor is there 
any evidence of any agreement, express or 
implied, to hold these lands jointly and 
postpone partition. 

The pliintiffs sought to prove an implied 
admission by Mg Pyoung that the lands are 
liable to puirtition. The learned Judge 
held that this evidence was inadmissible, 
anditis argued before us that he was wrong. 
When some of the claimants demauded 

artition from Mg Pyoung he is alleged to 
have said that it could be done at his death. 
The Ist plaintiff, Mg San Shin, deposes to 
this effect, but, even if his evidence be true 


andit Mg Pyoung’s statement is admissi- 


ble, it does not help the plaintiffs, If < 


thing, it tells against them, as it shows | uatupyan. 


the claimants were not in joint enjoyment 
of the lands. 

It may be taken as settled law that, where 
a distributive share in the estate of a dece s- 
ed isclaimed, whether against an adminis- 
trator or aco-heir, ora perzon merelv in 
possession, the Article applicable is Art. 123 
of the First Schedule of the Limitatiou Act, 
vide Maung Po Kin v. Maung Shwe Iya : 1) 
and the cases therein cited, and Ma Nun 
Thu v. Ma Shwe Mi (2). There is an excep- 
tion, apparent but not real to the applical-il- 
ity of this Article, and that is that, in those 
cases where co-heirs agree to enjoy the pro- 
perty left by the deceased jointly without 
effecting a partition, Art. 142 or Art. 141 
of the Limitation Act will apply. We heve 
already said there is no evidence of any suek 
agreement in this case, and theonly Article 
that can apply is Art. 123 of the Limita- 
tion Act. 

It has been argued before us that Men 
Maung is notan heir of U Po Zin and Ma 
Min Hla, and that, therefore, he is a tic-- 
passer, who can resist the plaintiffs’ suit cul” 
if he has completed his title by acver-2 
possession for twelve years. This argument 
overlooks the fact that the plaintitfs’ rgit 
to the property had already been long ci; - 
guished and could not possibly berevive 1 
by a trespassers taking possession of tie 
property. 

We hold thatthe suit was rightly disn i- 
edas being barred unders, i3 ofthe Lucros 
tion Act. .The appeal is accordingly J. 
missed with ccats. 

Z. K. 


(1) 76 Ind. Oas. 855; 1 R. 405; ALR KM iuz 


(2) 83 Ind. Oas, 699; 4 Bur. L. J. 70; A. 1 R. 1925 
Lang. 233. 


Appeal dismisse'l. 





BOMBAY HIGH COURT. 
Orin, ArrL'caT ON No. 6.0 or 1925. 
February 23, 1926. 

Present :—Sir Norman Aucleol, IN, 
Onief Justice, ani Mr. Justice Coraje’ 
MAHADEV GANESH JAMSANDELALR 
— PETIT. ONER 
Versus 
Tan SECRETARY of STATI: ror 

INDLA—~OPPONE <r. 
Costs—Taxation—Deeree confirued or @ w — 
Lower Court. whether cand term re am inè * «arg 
Suit disposed of on preliminary pon—Piie eu u 
Jees, amount af, 







ere tha decree of a District Oourt is confirmed 
poa by the High Court, the District Judge 
tul competent to decide whether the order of 
taxalion of costsin his own Court 1s right or not, 
Where a suit is decided on a preliminary point and 
not ou the merits, Pleader's fees should be taxed at 
one-fourth of the fees which would have to be paid 
in the suit if the suit had been decided on the merits, 


Application against an order of the Dis- 
trict Judge, Ratnagiri. 

Mr. A, A. Adarkar, for the Petitioner. 

Mr. S. 5. Patkar, Government Pleader, 
for the Opponent. 

JUDGMENT.—This case, which was 
filed in the District Court of Ratnagiri 
against the Secietary of State for India, 
was dismissed by the District Judge ona 
preliminary point, viz, that he had no 
jurisdiction to try the suit. The defendant 
was awarded his costs, and when those cosig 
came to be taxed, if the matter had not 
gone any further, the defendant would have 

een entitled to one-fourth of the full Plea- 
ders’ fees. Anappeal was preferred to the 

High Court, which set aside the order dis- 
missing the suit, and remanded the case 
for re-trial to the District Court. The Dis- 
trict Oourt again dismissed the suit, and 
an appeal to the High Court was also dis- 
missed. 

_A question arose with regard to the taxa- 
tion of the Vakils’ fees in the District 
Conrt, and it appears that the defendant 
was allowed the full fee for the hearing of 
the preliminary point and again a full fee 
for the final hearing An application was 
made tothe District Court for amending 
the taxation. The Judge said: 

“This application does not lie to this 
Court as the decree of this Court has no 
separate existence afterthe decision of the 
appeal by the High Court on December 6, 
1921, Theorder passed by me on February 
20, 1420, appears to have been passed with- 
out notice to the other side. The other 
side, therefore, hasa right to be heard on 
the point of Pleaders' fees. But this Court 
unfcrtunately has no longer power to go 
into the question”. 

The first question is whether the District 
Judge was right in holding that, after an 
appeal bad been preferred to the High Court 
and an order had been made dismissing 
the appeal, he was no longer competent to 
deal with the matter of taxation arising in 
hisown Court under the decree passed by 
him. It has been held in this Court in 
Shivial Kalidas v Jumaklal Nathiji Desai 
(1) that when a decree of the Court below 

(1) 18 B. 642; 9 Ind, Deo, (x, a.) 870, 


NRISINGHA RANJAN MUKHARJRA V. SOUDAMINT DABI, 


(£5 I, O. 1996] 
has been confirmed on appeal by the High 
Qourt, the deeree of the High Court in- 
corporates the aeciee of the lower Court, 
and, therefore, any application for the 
amendment of the decree would have to 
be made tothe High Court and not to the 
lower Appellate Court. We are not deal- 
ing in this case with any question affect- 
ing the drafting of the decree, but we are 
dealing simply with the question of taxa- 
tion. 

In our opinion the District Judge was 
competent to decide whether the order of 
taxation of the costs in his own Court was 
right ornot. There was no necessity for , 
such a matter to come to this Court. How- 
ever, as the matter has been brought before 
us, we can decide the question whether the 
defendant was entitled to full Pleaders’ fees 
on the first hearing in the District Court 
when the suit was decided on the preli- 
minary point, We think it clear that under 
s. 7 of Act I of 1846, which prevailed when 
the suit was heard, the defendant was en- 
titled, when the suit was decided on the 
prelimirary point and not on the merits, to 
one-fourth of the fees which would have 
to be paid in the suit if it had been decid- 
ed onthe merits. 

The applicant will be entitled to his costs 
of the application. Costs in thé order of 
remand were made costs in the cause, 
and those costs will have to be paid by the 
plaintifis, a 


Z, K. Rule made absolute. 





CALCUTTA HIGH COURT. 
FULL BENCH. 
FuLL Banoa REFERBNGB No. 2 or 1925, 
IN 
APPEAL FROM APPRLLATH Drogen No. 2242 
oF 1922. 

February 23, 1926. 
Present:—Sir N. R. Ohatterjea, KT., 
Acting Chief Justice, Justice Bir Hugh 
Walmsley, Kr., Mr. Justice Cuming, 
Mr. Justice Page and Mr. Justice 
‘Chakravarti. 
NRISINGHA RANJAN MUKHERJEE 
AND ANOTHER—PLaIN11FF8--APPELLANTS 
Versus 
Sm. SOUDAMINI DASI AND OTHERB— 
DEFENDANTS — RRSPON DENTS, 


Partition—Property, portion of, subject to lease— 
Portion going to co-owner not party to lease--Co-owner, 


position of, 


[B6 L O. 1928] 


A parson, to whoma parcel of land haa been allot- 
ted e decree for partition of a Civil Oourt, doos 
not t it subject toa permanent lease, granted by 
his former co-owners without his concurrence when 
the land was the joint property of all co-sharers, 
[p. 521, col. 1.] 


[Oase-law reviewed ] 

Reference againsta decree of the Sub- 
ordinate Judge, First Court 24-Parganas, 
dated the 19th June 1922, reversing that 
of ths Munsif, Second Court, Sealduh, dated 
the 31st of July 1920. 


ORDER OF REFERENCE 
TOA FULL BENCH. 

Cuming and B.B. Ghose, JJ.— 
‘(December 2, 1925.)—The suit out of which 
this appeal arises was brought for khas 
possession of a piece of homestead land 
On ejectment of defendant No. 1 after 
service of notice to quit. The facts on 
which the question of law which arises 
for decision in this appeal may be shortly 
stated thus: The land in dispute along 
with other properties belonged to one 
Kshetra Mohan Mukherji and his co- 
sharers, Kshetra Mohan being entitled to 
1/5th share of the whole. He died leaviny his 
childless widow Tripura Sundari as his 
heir. During her lifetime her co-sharers 
who had a 4/əth share in the property 
granted a mokarrart mourashi lease of the 
land in suit toone Dina Nath Mukerji by 
accepting a kabuliyat executed by the 
tenant, dated 30th September 1891. Tripura 
Sundari died sometime in 1904. Plaintiff 
inherited the properties as the reversionary 
heir of her hushand. Defendant No. 1 
obtained by assignment the interest of 
Dina Nath in the land in dispute, Under 
a decree for partition by a Civil Court in 
& partition suit between the plaintiff and 
his co-sharers the disputed land along 
with other lands was allotted to the plaint- 
iff. It has been found by the Oourt of 
Appeal below that neither Tripura Sun- 
dari nor the plaintiff had granted or 
acknowledged the mokarrari mourashi right 
of the tenant in the land. The question 
then arises as to whether the plaintiff 
obtained the land in dispute on its being 
allotted to him by the decree in the parti- 
tion suit subject to the permanent lease 
granted by his former co-sharers or not. 
The Trial Court decided in favour of the 
plaintiff relying on an unreported decision 
of the High Court. On appeal by the 
defendant the Subordinate Judge has held 
that the plaintiff is bound by the lease 
and has djsmissed the sujt. The plaintiff’ 
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appealed to this Court, and he being dead 
his representatives were substituted on the 
record, 

It is contended on hehalf of the appel- 
lants that they „are entitled to the land 
allotted to their predecessor free from the 
mokarrurt interest created on the land by 
the former co-sharers of their predecesror. 
Reliance has been placed on the general 
principle of equity which was given effect 
to by the Privy Council in the case of 
Byjnath Lall v. Ramoodeen Chowdhury 
(1) which was a caseofa mortgage by a 
co-owner of joint property. Their Lord- 
ships say :—"' It is, therefore, clear that the 
mortgagor had power to pledge his own 
undivided share in these villages; but it 
is also clear that he could not, by so doing, 
affect theinterest of other sharers in them, 
and that the persons who took the security 
took if subject to the right of those sharers 
to enforce a partition, and thereby to 
convert what wasan undivided share of 
the whole intoa defined portion held in 
severalty.”’ Their Lordships were further of 
Opinion that the mortgagee had not only 
the right to accept what had been allotted 
to his mortgagor but that was, in the 
circumstances of the case, his sole right, 
and that, he could not successfully have 
sought to charge any other parcel of the 
estate in the hands of any of the former 
co-owners. This principle of equity was 
applied to the case of a lease by a co- 
owner in Joy Sankari Gupta v. Bharat 
Chandra (2) and in Tarini Kanta Majum- 
dary. Ishur Chandra Chakravarty +3). In 
those cases the partitions were by the 
Collector under the Estates Partition Acts, 
but it is contended that the decisions turned 
upon the principle of equity recognised in 
Byjnath's case (1) and not on any special 

rovisions of the different Partition Acts. 

astly, the unreported decision in Appeal 
from Appellate Decree No. 384 of [13 is 
relied on in support of the appellants’ 
contention. That case related to another 
piece of land appertaining to the same 
estate as the land in the present case and 
depended upon the effect of the same 
partition decree as in this. There is 
absolutely no distinction between that case 
and the present case. On the other hand, 
the principle in Byjnath’s case (|: was 

(1) 17. A 106,21 W. R 233; 3 Sar. P C. J. 333; 


Suth. P.O J 942 (P. 0.. 
: (2) 28 C. 431; 3 O. W. N. 209; 13 Ind Dec, °:.8) 


680. 
(3) 18 Ind, Cas. 210; 910. L. J, 603. 
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not applied to the case of a lease in 
Shaik Khan Ali v. Pestonji (4). This case 
was distinguished in the case of Joy 
Sankari Gupta v. Bharat Chandra (2) ‘on 
the ground that the partition in Shaik 
Khan Ali's case (4), was by the Civil Court. 
There does not, however, seem to be any 
distinction on principle where the special 
provisions of the Estates Partition Act do 
not come into play. Shaik Khan Ali's case 
(4) was followed in Bainddi Mandal v. 
Kailash Chandra Sardar (5), in which also 
& distinction is made between the case of a 
lease and a mortgage. It may be pointed 
out that the principle in Byjnath's case 
(1) has been applied, where there has been 
a partition under a decree of the Oivil 
Court,in the case of a mortgage by a co- 
owner. See Hem Chundur Ghose v. Thako 
Moni Debi (6). 

It would thus appear that there is a clear 
conflict of decisions in this Court as to the 
application of the rule of equity in 
Byjnath's case (1) tothe case of a lease 
granted by a co-owner, particularly between 
the unreported case mentioned above and 
the cases of Shaik Khan Ali v. Pestonji 
(4) and Binaddi Mandal v. Kailash Chan- 
dra Sardar (5) which question requires 
decision by a Full Bench. 

Another small point argued by the appel- 
lant is that the Subordinate Judge is wron 
in dismissing the whole suit. The plainti 
became the owner of the entire land by the 
partition decree. Ifthe mokarrari lease ig 
held binding on him to the extent of 4/5th 
share he is entitled to joint possession with 
the defendant No. 1 to the 1/5th share to 
which the defendant had no permanent 
right. This proposition is not contested by 
the learned Advocate who appeared for the 
respondent, 

_ The question referred to the Full Bench 

“ Whether a person to whom a parcel 
of land has been allotted by a decree for 
partition ofa Civil Court takes it subject 
to a permanent lease granted by his form- 
er co-owners without his concurrence 
when the land was the joint property of 
all the co-sharers.” 

If it is answered in the negative, plaintiff 
will be entitled to a decree for ejeciment 
for the entire land. If answered in the 
affirmative the question whether he is entitl- 
ed to joint possession of 1/5th share will 

(4) 10. W. N. 62 

(5) 64 Ind, Cas. 448; 35 C. L, J, 166. 
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arise. The appesl being from an appeliate 
decree is referred for final decision to the 
Full Bench, | 

Dr. Dwarka Nath Mitter (with him Babu 
Narayan Ch. Kar), for the Appellants. 

Mr. K. C. Chakravarti (with him Babu 
Panchanan Ghoshal), for the Respondents. 

Babu Biraj Mohan Mojamdar, for the 
Deputy Registrar. 

JUDGMENT. 

N. R. Chatterjea, A. GC. J.—The 
question referred to the Full Bench is:— 

“Whether a person to whom a parcel of 
land has been allotted by a decree for parti- 
tion of a Civil Court takes it subject to a 
permanent lease granted by his former co- 
owners without his concurrence when the 
land was the joint property of all thé co- 
sharers,” 

The plaintiff's predecessor-in-title had 
1/5th share in the land in dispute along with 
other properties. His co-sharers who owned 
the remaining 4/5th share granted a perman- 
ent lease in respect of their shares to the 
defendant's predecegsor-in-title. The plaint- 
iff brought asuitfor partition in the Civil 
Court, andthe disputed land was allotted 
tohim in his share on partition. He then 
brought a suit for ejecting the defendant 
after service of notice to quit. The defence 
was that the plaintiff's predecessor-in-title 
also had granted the lease, but the finding 
is against the defendant. It is not disputed 
that the plaintiff is entitled to joint posses- 
sion in respect of l/5th share and the 
question for consideration as stated above 
is, whether the land is subject to the per- 
manent lease granted by the co-sharers 
owning the 4/5th share béfore the partition. 

The general principle is that a co-sharer 
in joint property cannot by dealing with 
such property affect.the interest of the other 
sharerstherein, In thecase of Byjnath Lall 
v. Ramoodeen Choudhury (1) there was 
a mortgage of an undivided moiety in some 
villages forming a joint and undivided 
estate. Their Lordships observed: “It is, 
therefore, clear that the mortgagor had 
power to pledge his own undivided share 
in these villages; but it is also clear that 
he could not, by so doing, affect the interest 
of the other share:s in them, and that the 
persons who took the security took it sub- 
ject to the-right of those sharers to enforce 
8 partition, and thereby to convert what 
was anundivided share of the whole into 
a defired portion held in severalty.” It 
is trus that in that case it was the mort- 
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gagee who was seeking to enforce his 
remedy not against the proparty mortgaged 
to him, but against property which had 
been allotted to the mortgagor on parti- 
tion in substitution of the mortgaged pro- 
perty. But their Lordships held not only 
“that he has a right todo so, but that this, 
in the circumstances of the case, was his 
Bole right, and that he could not success- 
fully have sought to charge any other par- 
cel ofthe estate in the hands ofany of the 
former co-sharers.” 

The principle of Byjnath’s case (1) has 
been applied to a number of cases relating 
to mortgage. The partition in Byjnath’s 
case (1) was under Regulation XIX of 1814, 
but the equitable principle enunciated has 
been applied to a casein which the parti- 
tion was made by a Civil Court: see Hem 
Chundur Ghose v. Thako Moni Debi (6). 
The learned Judges in that case observed: 
“In the absence therefore of any fraud in 
effecting the partition, the plaintiff has no 
right to proceed against that portion of 
the undivided mortgaged property which 
on partition was allotted to the appellants, 
but he can proceed against that portion of 
the undivided property which was allotted 
to the mortgagor-defendants in substitution 
of their undivided share in the portion 
mortgaged.” A similar view was taken by 
Mookerjes and Holmwood, JJ. in Hakim 
Lal v.Ram Lal (7). The partition in that 
case was under the Estates Partition Act, 
but the learned Judges observed: “It is 
well-settled, as was laid down by their 
Lordships of the Judicial Oommittee in 
Byjnath Lall v. Ramcodeen Chowdhury (1) 
that the mortgagee ofan undivided share 
in joint property is entitled only to proper- 
ty allotted on partition to the mortgagor if 
the partition was fair and equal and is not 
vitiated by fraud.” 

In Bhup Singh:v. Chedda Singh (8) the 
learned Judges referring to Byjnath's case 
(1) observed: “It is immaterial whether 
the partition was made by the Reve- 
nue Authorities, or by the Oivil Oourt, 
or by arbitration or by private arrange- 
ment, and it is not necessary that the 
mortgagee should have been a party to 
the partition. It is one of the incidents of 
a mortgage of an undivided share that the 
mortgagee cannot follow his security into 


(8) 200 533; 10 Ind, Deo. (N. 8) 362. 


7360 L J. 46. 
(8) 58 Ind. Oas. 171; 42 A 596 at p. 339; 18 A, L.J, 
897, 2U.P LR. (AJ) 345. 
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the handsofa o>-sharer of ths mortgagor 
who has obtained the mortgaged share 
upon partition, Of course, if the partition 
is tainted with fraud orif in making the 
partition the encumbrance was taken into 
account and the partition was made subject 
to the encumbrances, the result will be 
different; but in theabaence of fraud or the 
circumstance mentioned above the mort- 
gageo's remedy is against the share or pro- 
perty which the mortgagor has obtained 
under the partition.” 

Itis unnecessary to consider the effect 
ofa private partition, but it appears to be 
well-settled that the principle of Byj- 
nath's case (1) applies to cases of mortgages 
whether the partition is under the Parti- 
tion Act, or by a dacres of the Civil Court. 
There is, however, a divergence of opinion 
as to whether the principle applies to a 
case of lease. 

In Sharat Chunder Burmonv. Hurgobindo 
Burmon (9), the Court had to consider the 
case Of a lease (mokarrari lease) granted by 
a co-sharer before partition. The partition 
was under the Partition Act, but the learn- 
ed Judges (Mitter ani Maclean. JJ ) observ- 
ed that the principle [in Byjnath's case 
(1)] “is applicable to all assignees of any 
interest whatever.: In Joy Sankari Gupta 
v. Bharat Chandra (2) the partition was 
effected under the Estates Partition Act but 
Maclean, ©. J. and Banerjee, J., said (at 
page 439*): “But even if s. 128 of the Bengal 
Act VIII of 1876 be not applicable to this 
case, still we think that, according to the 
general principles of equity, the mirastenure 
in question, if it was created by defend- 
ant No. 7 alone, could not affect the 
lands allotted to the share of any other 
co-sharer upon & partition by the Collector, 
but could hold good only in respect of 
lands allotted to the le3sor’s share.” See 
also Tarini Kanta Majumdar v. Ishur 
Chandra Chakravartt (3). 

Acontrary view, however, was taken in 
the case of Shaik Khan Ali v. Pestonji (4). 
There, a lease was granted in respect of 
one third share of certain property pending 
a guit for partition Petheram, C. J. and 
Rampini, J., observed: “At the time whan 
this lease was granted by undivided e- 
sharers, they hada perfect right to gant 
the lease which would cover their und. vided 
shares, and these shares were their shår. s, 
in the piece ofland included in the lease, 

(9) 4 O. 510; 2 Ind. Dec (N.s) 324 
~“*Page Q . id, 
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I quite fail to see how any subsequent 
dealing withthe property by partition, sub- 
Sequent tothe creation uf the estate by a 
lease and by a persun who had a perfect 
Tight to create it could hava affected the 
right of the lessee.” 

With great respect forthe opinion of the 
learned Judges I think that a co-sharer has 
nut a “pertect right” ia dealing with 
joint property in so far as it affects. the 
rights of theother co-sharers, Ihe opinion 
of the learued Judges is opposed to the 
priaciple laid dowa by the Judicial Uom- 
mittee in Byjnath’s case (|), viz., that a 
cosharer cannot by pledging his share 
affect the interest of the other sharers in 


lt, 

The case of Shaik Khan Alt y, Pestonji 
4) was followed in Bainaddi Mandal v. 
Kailash Chandra Sardar (5) where the 
learued Judges (Richardson and Cuming, 
JJ.) observed that “tne difference between 
the lessee and the mortgagee is this, that in 
the case of a lease followed by possession of 
` the property demised, the title ofthe lease 
is complete, while in tne case of a mortgage, 
the land is merely hypothicated and no 
title thereto is perfected uutil the security 
is enforced: see Byjnath Lall v. Ramoo- 
deen Chowhhury (1)." Tnere is no doubt a 
ditfarence betwesu the interest of a mort- 
gagee and a leases as pointed out by the 
learned Judges, but we are ‘unable to hold 
that there is any diference between a mort- 
gage and a lease so far as rights of the co- 
sharers are concerned. 

in Freeman on Ov-tenancy and Partition, 
Zod Edition, s. LYJ the principle is stated 
as follows:—“aA lease or deed by one tenant 
ia common to a atranger of a purtion of 
the joint estate, altuough voidable by 
the cuo-tenants who do not join therein, 
is valid between toe parties and against 
all persons uuless so avoided. If the 
title of the co-tenant entitled to dis- 
affirm the conveyance becomes vested in 
the one by whom it was executed, the 
newly acquired title of this lessor or grantor 
will enure by estoppel to the benefit of the 
lessee or grantee. Such a conveyance is 
undoubtedly void so far as it undertakes to 
impair any of the rights of the other co- 
teaunts. Ib will not justify the grantee in 
taking exclusive po3ssessiun of bie part də- 
serifed in his deed. It will uot depriva the 
other co-teuanti of the rigat to eajoy every 
' part aad parcel of the real estate; nor cau 
it, to any extent, prejudice or vary their 
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right to a partition of the common pro- 
perty. The grantee is liable to lose all his 
interestin the parcel conveyed to him, by 
its being set off to some other of the co- 
tenants upon partition. But although the 
deed does not impair the rights of the 
other co-tenants, it by no means follows 
that they may treat itas void, or entirely 
disregard it. While falling short of what 
it professes to be, it nevertheless operates 
on the interest of the grantor, by transfer- 
ring it to the srantee.” l 

The principle laid down by the author is 
similar to that enunciated by Byjnatis 
case (1). ; 

Imay refer to the decision of Fletcher 
and Smither, JJ., in the unreported case“ 
S. A. No. 384 of 1913, decided 30th March 
1917. That case arose out of the very ' 
same partition with which we are dealing 
in the present case, and” the question to be 
considered was to what extent, if at all, 
the plaintiff was bound by the lease grant- 
ad by the other four co-sharers, The 
learned Judges following Byjnath's case 
(1) held that “a person taking an interest 
from persons who have an undivided in- 
terest in the property takes subject to 
the rights of the other co-sharers who are | 
not bound by the transaction, namely, that 
if the property comes to be partitioned, 
the rights of the other co-sharers not bound 
by the lease, asitis in the present case, 
would not be affected by the grant of the 
lease." 

It is contended on behalf of the respond- 
ents that it was for the plaintiff (appellant) 
tc show that his interest had been affected, 
in other words that the lease had not been 


‘taken into account in making the allot- 


ments on partition. But the plaintiff was 
allotted the disputed land on partition: he 
had not granted any lease. It was, there- 
fore, forthe defendant to show any equit- 
able circumstances which would render the 
lease binding upon the plaintill. 

I would accordingiy answer the question 
referred to the Full Bench in the negative, 

Walmsley, J.—-1 agree. 

Cuming, J.—I also agree. 

Page, g.—I have had the advantage of 
reading the judgment of the learned Acting 
Chief Justice, and I agree that a negative 
answer should bs given to tie qaiestion 
referred to the Full Bench. 

a ee E A a 


*3ian3 reported as Norinjan alukerjee v. Shih 
Prosad Mukerji, 41 Ind. Oas. 370--_Hd.| i 
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_ Chakravartl, J.—The question refer- 
red to the Full Bench runs as follows :— 
‘Whether a person to whom a pareel of 
land has been aliotted by a decree tor parti- 
tion of a Civil Court takes it suvject to 
a permanent lease granted by his former 


" CO owners without his concurrence when 


the lund was the joint property of all the 
co sharers.” 

‘The principle that the interest of a co- 
sharer in a joint property is not affected 
‘by a mortgage created by another co sharer 
and the charge se created on partition falls 
‘upon the land exclusively allotted to the 
Share of the co-sharer who created such 
‘charge has been laid down by the Judicial 
‘Committee in the case of Byjnath Lall v. 
Ramoodeen Chowdhury (1) and the question 
here is, does the same principle apply to 
other encumbrances created by a co sharer, 
namely, a grant of a permanent tenure by 
him. On principle there seems to be uo 
distinction. The principle laid down in the 
case above cited has been recognised by 
the Legislature in s. 99 of the Estates 
Partition Act, so far as under-tenures are 
concerned. The incumbrance so created 
is transferred to the lands which fall ona 
pattition to the grantor of such tenures. 

In my opinion whether the partition is 
effected -by the Collector or the Civil Court, 
the same equitable principles are appli- 
cable, 

The co-sharer who granted no permanent 
tenure parts with his unencumbered rights 
in the lands which fall into the exclusive 
allotment of his. co-sharer who granted the 
lease and it is only just that the lands 
which fall to him in entirety should be 
lands unencumlered as was his share when 
the lands were joint. The grantee of such 
a tenure cannot justly complain of such 
transier because he took the tenure subject 
to the right of the other co-shsrer to a just 
aod equitable partition. Ihave no hesita- 
tion, therefore, in following the case of Joy 
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Sankari Gupta v. Bharat Chandra (2) and . 


I, therefore, answer the question referred to 
the Full Bench in the nsgative. 
l ORDER. 

N. R. Chatterjea, A, C. J,—The 
result is that the appeal is allowed and 
the decree of, the Court of firat instance 
restored, 

ke In 


i 


Appeal allowed, 
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RANGOON HIGH COURT. 
- BECOND CIVIL AppBat No,’ 150 or 1925, 
December 21, 1925. ` 
Present: -Mr. Justice Carr. 
MAUNG SAW AND OrMHERY-—APPELLANTS 
VETSUB 
MA BWIN BY ltJ—Restonpent. 
- Civil Procedure Code (Act V of 1908), O. ALI, r. 19 
—dAppeal diemissel wn derault—Application for re~ 
storation—sufficient cause—inherenit power of Court 
—Decision on question of discretion, whether prece- 


nt. 

- An appeal which was 17th on the list for the day 
Was, owin to some extraordinary circumstances, call- 
ed at 12-30 P M., much earlier than the appellant's 
Advocato had anticipated, and was dismissed in de- 
fault, Ou an application for restoration: 

Held, that the case was one in which, whether there 
waa sufficient cause or not, the Oourt should exercise 
its inherent jurisdiction to restore the case for the 
ends of justice, provided the respondent was protect- 
ed in the matter of costs. 

The decision of one Judge on the facta before him 
that sufficient cause has nokl been shown for the re- 
storation ofa suit or appeal cannot provide a precedent 
for other Judgeson a similar application. On quecs- 
tions of fact or matters of discretion there can be no 
precedent Hach Judge Js entitled to come to the con- 
clusion he thinks right in such matters. 


Second appeal against a decree of the Dis- 
a Oourt, Myingyan, in O., A. No, 24 of 
1924 . 

Mr. Jeejeebhoy, for the Appellants, 

Mr. Dutt, forthe Respondent. 

JUDGMENT.—The petitioner's appeal 
was dismissed for default and this is an 
application to restoreit. It is stated that 
the appeal was the 17th on the list for the 
day. but that through some untoward con- 
catenation of events it was called at 12-30 
p, m., much earlier than petitioner's Advo- 
cate had anticipated. These facts are not 
denied but it is contended that they do not 
furnish sufficient cause for resteration, I 
have been referred to a very recent case 
decided by a Bench, Civil Miscellaneous 
Application No. 167 of 1925 but on refer- 
ring to that case I find that the facts differ 
greatly. 

The present case is very similar to that 
of Pilasirat Laxminarayan v, Cursondas 
Damodardas (l) in which a case 14th, on 
the list had been called on before 12 30 P. m. 
The learned Judges, following an eanlier 
Allahabad case, were of opinion “that the 
case was onein which, whether there was 
sufficient cause or not, the Court should 
exercise its inherent jurisdiction to restore 
the case for the ends of justice, provided 
the defendant was amply protected iu the 
matter of costs.” 


(1; 53 ind, Oas. 252; 44 B. 82; 31 Bom, L, R. 952. 
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That is, in my view, a correct view of 
the matter and I shall follow that decision. 
I should mention also the caseof Maung 
Than v. Zainat Bibi (2) which was also cited 
before me, The facts there were different 
and the Judge expressly held that they were 
not such as to make outa case for the ‘ex- 
ercise of the inherent power of the Court. In 
this connection I would quote with approval 
the following words from the judgment of 
thelearned OhiefJustice inthe Bombay case 
above cited, “But it is difficult to see how 
a decision of one Judge on the facts before 
him, that sufficient cause has not been shown 
for the restoration of a suit, can provide a 
precedent for other Judges on a similar ap- 
plication. On questions of fact or matters 
of discretion there can be no precedent. 
Kach Judge is entitled to come to the con- 
clusion he thinks right on questions of fact 
and in matters of discretion.” 
On my view of the circumstances this is 
an eminently proper case for restoration. 
The appeal is restored to the file but the 
petitioner must pay to the respondent two 


gold mohurs as the costs of this application. 


Appeal restored, 


Z, K. 
(2) 92 Ind Oas 208; 3 R. 488; A. I. R. 1926 Rang. 50, 





CALCUTTA HIGH COURT. 
APPEAL FROM INSOLVENOY JURISDIOTION 
No. 17 oF 1925, 

December 16, 1925, 
Present:—Sir Lancelot Sanderson, Kr., 
Ohief Justice, and Justice Sir George 

Olaus Rankin, Kr. 

G. O. MOSES— APPELLANT 
VETSUS 
A. O. OAKESHOTT—Rasponpanr, 
Presidency Towns Insolvency Act (III of 1909), 
8. 89 (1), (£}—Transferof goods by insolvent before 
insolvency~—-F'raud— Discharge, proper order as to. 
ere an insolvent prior to his insolvency transfers 
gome of his goods to one of his 1tors, in order to 
use it ag a shield against other creditors, and that 
transfer is set aside for the benefit of general body of 
creditors, the case comes within s 39 (2), cl. (7), Presi- 
dency 'Fowns Insolvency Act, and the insolvent is 
guilty of fraud within the meaning of this sub-section, 
and the Insolvancy Judge in discharging the insolvent 
is bound to make one of the orders specified in 
eres el (b), (c) or (d) of the first sub-section of s, 39 
0 ot, 


Appeal against an order of Mr. Justice 
. Buckland, sitting in insolvency. 

Messra, A. N. Chaudhuri and F., Surita, 
for the Appellant. 


MOSES V, OARESHOTT. 
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JUDGMENT. 

Sanderson, ©. J.—This is an appeal 
by Mr. G. C. Moses against an order of 
the learned Judge on the Original Side 
sitting in insolvency whereby he granted 
the insolvent, who is the respondent in 
this appeal, but who has not appeared, 
his discharge subject to his paying Rs. 140 
for six months to the Official Assignee, 
the first of such payments to be on the 
10th of March and the subsequent pay- 
ments to be made on the 10th of every 
subsequent month. 

lt appears that the respondent was ad- 
judicated insolvent on his own petition on 
the 27th of January 1923, his liabilities 
being about Re. 40,000 and the assets at 
about Rs. 3,600, 

The Official Assignee stated in his 
report: “A point to notice in this insol- 
vency is the transfer of insolvent’s furni- 
ture to one of his- creditors. This transfer 
was subsequently set aside by the Oourt 
and sold for the benefit of the general 
body of creditors.” That transfer is 
alleged to have been made on the 7th of 
February 1922 in favour of one Mr. Mac- 
Millan. The learned Judge who was then 
sitting in insolvency set it aside, holding 
that the insolvent and MacMillan put 
their heads together and bit upon the 
device of an assignment of the said pro- 
perty, furniture and household effects for 
the purpose of using the same as a shield 
against Mr. Moses who was the landlord 
of the house in Behala and to whom the 
insolvent owed arrears of rent, and against 
other creditors. 

In view of that finding, it seams to me 
that this case comes within s, 39, sub-s. (2), 
el. (j) of the Presidency Towns In- 
solvency Act, 1909; and I am of opinion that 
the respondent concealed his property or 
part thereof, and was guilty of fraud within 
the meaning of the sub-section. 

Consequently, the jurisdiction of the 
learned Judge sitting in insolvency was 
limited because s. 39 provides as follows:— 
“The Court shall refuse the discharge in 
all cases where the insolvent has committed 
any offence under this Act, or under ss. 421 
to 424 of the Indian Penal Code, and sball, 
on proof of any of the facts hereinafter 
mentionmed,’"—of which (j) to which I have 
just referred is one—‘“refuse the discharge 
or suspend the discharge for a specified 
time or suspend the discharge until a 


dividend of not less than four annas in 
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the rupee has been paid to the creditor 
or require the insolvent as a condition 
of his discharge to consent to a decree 
being passed against him in favour of 
the Official Assignee for any balance or 
part of any balance of the debts proveable 
under the insolvency which is not satisfied 
at the date of his discharge.” 

The learned Judge made an order which 
is not covered by any one of the clauses 
which I have just read. The word used 
in this section is “shall.” Therefore, 
the learned Judge was bound to make one 
of the orders specified in (a), (b), (c) or (d) 
of the first sub-section of s. 39 of the Act. 

The result in my judgment is that the 
learned Judge’s order must be set aside, 

The only question is what order should 
be substituted in place thereof. 

Having regard to all the facts of this case, 
in my opinion, the proper order to make is 
to suspend the discharge for four years. 

We make no order as to costs. 

Rankin, J.—I agree. 

The learned Judge has found that the 
fact mentioned in el (a) of sub-s. (2) of a. 39 
of the Presidency Towns Insolvency Act 
has been established, namely, that the 
insolvent’s assets are not of a value equal 
to four annas in the rupee so that even in 
his own view the form of his order was not 
in conformity with that finding. Owing, I 
think, to the form of the Official Assignee’s 
report and of the affidavit in opposition, the 
facts mentioned in cl. (a) are the only ones 
read into the order, and, in my opinion, 
it should also b> read into the order that 
the insolvent has been guilty of fraud in 
connection with the alleged transfer of his 
goods, Thecase is not serious enough to 
justify the Court in refusing the discharge 
altogether: onthe other hand, the liabilities 
and the position of his assets might make 
it unjust in this case to refuse the discharge 
until a dividend of four annas in the rupee 
could be paid. I think, therefore, that the 
best course is to make the order proposed 
by the Ohief Justice. It isentirely wrong, 
upon a condition as to payment, to give the 
insolvent his discharge either immediately 
or efter the payment is made. Any order 
of tre kind mentioned in cl. (1) (d) must be 
made exactly within the terms of the clause, 

R, L, Order set aside. 
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RANGOON HIGH COURT. 
CIVIL MISOBLLANEOUS APPEAL No. 1&9 
OF 1925. 
December 22, 1925, 
Present:—Mr. Justice Heald and 
Mr. Justice Chari. 
MA THAN MYINT AND OTHERS~APPELLANTS 


VETEUS 
MG BA THEIN — RESPONDENT 


Letters Patent (Rangoon), cl. 18— Civil 
Code (Act V of 1908}, O. Geri T aj ants 
meaning of—Order granting leave to sue in forme 
pauperis, whether judgment-—-Appeal, whether lies 

An order will be a ‘judgment’ within the meanin 
of cl. 18 of the Letters Patent of the Rangoon Hish 
Gourt if it decides some substantial right or some 


part of such right which is 
fe pes In controversy between 


An order granting an application to sue in 
Depa is not 
case. it relates to the instituti i 
affects my the mght of EE A 


sy g of cl 13 of the Lett T 
) ette 
the Rangoon High Oourt and is not appealebin ü 


Appeal against an order of | 
ori Original Side, in ©. M. Non 1358 

Mr. Tun Byu, for the Appel] 

JUDGMENT.—This is an 
against an order of the Judge sitting 
Original Side allowing the 
to file a suit in forma pauperis, 
lants were the respondents in the Trial Court 
and they now appeal. The point for con- 
sideration is whether the order ig a judg- 
ment within the meaning of cl. 13 of ae 
Letters Patent. The meaning of the word 
“Judgment” has been considered in more 
than one case recently and it has been held 
that an order will he a “Judgment” within 
the meaning of cl. 13 of the Letters Patent 
if it decides some right in cotroversy be- 
tween the parties. Almost every order does 
in a sense decide some right but the right 
referred to is the substantial right which is 
in -issue in the suit or some part of that right 
In the case of Appasamy Pillai v, Soma- 
sundra Mudaliar (1) the Madras High Court 
held that there was no appeal under the 
Letters Patent against an order by a Single 
Judge refusing to give leave to appeal in 
forma pauperis. In a very recent case Babu 
Sah v. Purushothama Sah (2) a Bench of 
the came Court had distinguished that 
case and ‘expressed an opinion that ahe 
law confers a substantial right in allow- 
ing a plaintiff, who holds a good casein law 


D 96 M. 437. 
(2) 85 Ind, Cas 201; 47 M. L. J. 038: 20 L. W, £45. 
. 167; 48 M. 700,” 


33 M. L. T. 136; A. I. R. 1925 Maq 


appeal 
on the 

plaintift 
The appel- 
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“but no means to prosecute it, to sue in 
forma pauperis and that an adjudication on 
such a right is a “judgment” and, therefore, 
appealable. The right so conferred is, how- 
ever, nota right in which the defendant is 
interested except indirectly. In the case of 
‘the Secretary of State for India v. Jillo (3) 
which was an appeal from an order reject- 
ing an application to sues in forma pauperis 
‘it was held that such an order was nota 
decree, That case was an appeal under the 
C. P. O. but there is a passage in the judg- 
‘thent which runs as follows: “The order 
before us was not an adjudication in any 
stage of a suit. It was passed upon an ap- 
plication which, if granted, would, after the 
‘order granting it, and only then have 
matured into a plaint in a suit. It was not, 
therefore, an adjudication deciding a right 
claimed in a suit.” In a later case of Mumta- 
gan v. Rasulan (4) the same High Court held 
that an order grant ng leave to sue a8 a 
pauper in the Court of first instance cannot 
be challenged on appeal from a decree in 
favour of tue plaintiff. The ground of that 
decision was that the order granting an 
application to sue in forma pauperis 18 not 
an order affecting the decision of the case. 
Such an order relates to the institution of 
the suit and affects only the right of the 
Government to get Court fees. No controv- 
ersy between the plaintiff and the defendant 
in respect of any right claimed in the suit 
can possibly arise until the plaint is admitt- 


e 
With all respect for the opinion of the 
learned Judges of the Madras High Court 
we agree withthe reasoning of the High 
Court of Allahabad, and we hold that the 
order in question is nota “judgment” with- 
inthe meaning of cl. 13 of the Letters 
Patent and is, therefore, not appealable. 
The appeal is accordingly dismissed. 
Z. K. Appeal dismissed. 
(3) ae 133; A. W. N, (1898) 201; 9 Ind. Dec. 
ah A, 364, 
BOMBAY HIGH COURT. 
Frest CIVIL APPBAL No. 21 oF 1926. 
' March 4, 1926. 
Present:—Sir Norman Macleod, KT, 
Chief Justice, and Mr, Justice Crump. 
BAI SONA -—-PLAINTIFE— APPRLLANT 
versus 
BAI HIRAGAVRI—DB8FBNDANT— 
RESPONDENT. 
Transfer of Property Act (IV of 1882), a. 108 (j)—* 


(N. 8. 
(A) 


BAI SONA 9, BAT HIRAGAYEL, 


(98 1. O. 1928) 


Lease—Covenant not to eject as "long as rent is paid, 
effect of-——Permanent lease—Heritability. 

A rent-note executed by a lessee in favour of h's 
lessor contained a covenant thatthe rent stipulated 
would be paid month by month and that as long as 
rent was paid the lessor would not be entitled to get 


‘ths premises vacated, brt teat if rent for six months 


remained in arrears the le sor would be entitled to 
get the premises vacatea : 

Held, that the lease was a permanent one, that is to 
say, the lessee was entitled to remain in possession as 
long as he paid the agreed rent and that the lease 
must enure for the benefit of his heirs under s. 108 (j) 
of the Transfer of Property Act. | | 

First appeal from a decision of the Joint 
First Class Subordinate Judge at Surat, in 
Civil Suit No 10) of 1924. ~ 

Mr. H. V. Divatia, for the Appellant. 

Mr. M. B. Dave (with him Mr. R, J. 
Thakor), for the Respondent. 


JUDGMENT.—We think the judg- 
ment of the First Olass Subordinate Judge 
was right. The question in dispute is whe- 
ther a tenancy created by the lease, dated 
August 1, 1913, was permanent so as to 
enure for the benefit of the defendant as heir 
of the deceased lessee Gulabram. 

The lease was constituted by a rent-note 
by which the lessee said :— 

“This rentis duly to be paid by me to 
youmonth by month on the Ist day of 
English month. And as long as I go on 
paying rent to you according to this so 
long you will not be entitled to get this 
makan or shop vacated, but if I fail to pay 
the rent in arrears and ifthe rent for six 
months remains in arrears (due) from me 
you are malik mukhtiar (entitled) to get the 
said makan or shop vacated,” 

To my mind it is clear that a document 
of lease couched in these words creates a 
permanent lease, that is to say, the lessee 
is entitled to remain in possession as long . 
ashe pays the agreed rent, and the lease 
must enure for the benefit of his heirs 
ete s. 108 (7) ofthe Transfer of Property 

ct, : 
We have been referred to Vaman Shripad 
v. Maki (1) where it was held that a lease of 
land, whereby the lessee is given the power 
of holding the land as long as he pleases, is 
determined by the death of the lessee. 
The learned Judges in that case appear 
to have followed a series of decisions 
of this Court, two of which are Gopalrav 
v. Bhavanrav (2) and Suleman v. Asmad 
(3). Theargument is that if a lease is 


(1) 4B 424; 2 Ind. Dec, (x. 8.) 788, 
(2) (1874) P. J. 279. 
(3) (1877) P. J. 177. 
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granted to A aslong as he pleases, the 
lease is dependent upon A's Will. When 
A dies, bis Will is necessarily deter- 
mined. Considering how lvosaly legal 
documents co .veying interests in land are 
drawn in this country, I doubt very much 
whether th se decisions are not founded on 
rather fanciful grounds. There is very 
listle differance between A sayi g “I take 
this property on rent and shall remain in 
posssasiun as long as I please,’ and “I take 
this property on rent and as long as I pay 
rent I shall remain in possession.” It ig 
always open to a parmanent tenant to stop 
paying rent. , 

However that may be, the appeal must be 
dismissed with costs. 


Z. K. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPB ALS FROM APPELLATE DEORBES 
Nos. 22 anv 510 or 1923. 
June 17, 1925. 
Present: —Mr Justice Walmsley and 
Mr Justice Mukerji. 
GULAM HUSAIN PRADHANIA 
—-DEFANDANT—ÅPPSLLANT 
Versus 
K. 8. BONNERJ KE—P.aintirr— 
RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), 8. 60 (2)—Pre- 
sumption—Uniform rent for twenty years—Proof. 
In order to establish uniform payment of rent, for 
urposes of the presumption under s. 50 (2), Bengal 
enancy Act, for twenty years, it is not necessary to 
produce rent receipts for the entire period of twenty 
Lc preceding the suit. Uniform payment for want- 
g years may be proved otherwise other proof 
and from surrounding circumstances. [p, 526, col. 2. 
Kattyani Debea v. Soondurce Debea, 2 W., R., Act 
Rul. 60, Klahee Bukhsh v. Roopun Teles, 7 W. R, 
284, Catherine Foschola v Huro Chunder Bose, 8 W, 
R. 284, Satish Chandra Riswas v. Nil Madhab Saha, 
73 Ind. Oas. 77; 37 O lL. J. 598; A.I R 1923 Oal. 
835, Puran Chandra Sow v, Kanta Mohan Mullick, 83 
Ind. Cas 568: 39 0. L.-J. 437; A L R. 1924 Cal. 875 
and Alimuddin dollah v. K. S. Banerjee, 86 Ind. Oas. 
218; 29 O W. N 500; 41 O. L. J. 135; A.I. R. 1925 
Oal. 832, referred to | 
Appeals against a decree of the Special 
Judge, Tipperah, dated the 28th June 1922, 
modifying that of the Assistant Settle- 
ment Officer at Chandpur, dated the 15th 
April 1920. 
Babu Srish Chandra Sen Gupta, for the 
Appellant. 
Babu Monmohun Banerji, for the Re- 
spondent. 
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JUDGMENT. 

Mukerji, J.—These two appeals arise 
out of two applications made by the plaint- 
if landlord for settling fair and equitable 
rent under the provisions of s. 105 of the 
Bengal Tenancy Act. The defendants 
have been recorded in the Record of Righis 
as occupancy raiyais, Appeal No. 22 1e- 
lates to Khatian Nos. 196, 20L and ¿88 of 
Mouza Pathair and Appeal No. 510 relates 
to Khatians Nos. 2), 43, 65, 59 and 120 of 
Mouza Bardeil. The Assistant Settlement 
Officer held that the tenants had succeeded 
in proving that they were holding the 
jamas &t a uniform rate of rent for twenty 
years prior to the institution of the pro- 
ceedings and that, therefore, the jamas 
were not liable to enhancement having 
regard to s. 50, sub-s. (2) of the Bengal Ten- 
ancy Act. On appeals being preferred by 
the plaintiff against the decision of tha 
Settlement Officer, the Special Judge set 
aside the decision of the primary Court 
holding that the jamas were liable to en- 
hancement and ordered enhancement at 
the rate of 2 annas 6-pies in the rupee. 
Against this decision of the Special Judge, 
the present appeals have been preferred by 
the tenants. 

It will be convenient to deal with the 
two appeals separately; and I propose, first 
of all, to take up Appeal No. 22. This 
appeal, as I have said, relates to threo 
Khatians Nos. 196, 201 and 284. So far 
as Khatians Nos. 166 and 201 are ccn- 
cerned, the learned Special Judge observes 
that, with regard to Khatian No, 196, it is 
shown that the rent from 12:3 to 1305 was 
what it is now and the tenant states that it 
has not been changed but that no evidence 
apart from the statement of the tenantis to 
be found with regard to the rate of rent 
for the last twenty-two years; and, as to 
Khatian No. 201, he observes that there is 
one dakhila of 1360, but there is no evi- 
dence except the verbal statement of the 
tenant with regard tothe rate of rent for 
the subsequent 27 years. On those facts, 
the learned Special Judge was not inclined 
to give the tenants the benefit ofthe pre- 
sumption which arises under s. 50 (2) of 
the Bengal Tenancy Act. In arriving at 
this conclusion, the learned Judge, in my 
opinion, erred on a point of law. It has 
been held in a series of cases in this Court 
that, in orderto prove that a tenant has 
been holding ata uniform rate of rent for 
twenty years, it is not necessary that he 
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Bhould prove payment of rent for all those 
years and produce dakhilas for every one of 
those twenty years. A presumption similar 
to that contained in s. 50 (2) of the Bengal 
Tenancy Act will be found embodiedins. 16 
of Act Xof 1859. In the caseof Kattyani 
Debea v, Socnduree Debea (1) the learned 
Judges observed as follows: “It is not 
absolutely necessary that dakhilas should 
be for twenty consecutive years before the 
date of suit, for, it might frequently hap- 
pen that parties, withevery right to the 
peur might lose one or two dakhilas 

ere and there during sucha long period; 
and it would be manifestly unjust to de- 
prive them of the benefit ‘allowed by law 
when no suspicion could arise of misfeas- 
ance, merely because one ortwo of these 
receipts had been mislaid or lost. In the 
present case, the missing dakhtlas are for 
years about the middle of the period, and 
we do not think that their non-appear- 
ance should defeat the special appellant's 
claim to the presumption,’ In the case of 
Elahee Bukhsh v. Roopun Telee (2) the 
learned Judges observed: “In order to 
take the benefit of the presumption which 
the law allows to be raised from proof of 
the fact that rents have not varied for 
twenty years previous to the suit, raryats 
can give what is the best proof of non- 
variation, namely, that they have paid 
uniformly for the twenty years preceding 
the suit....... When receipts are filed, not for 
the eutire period uf twenty years preceding 
suit but some are wauting here aud 
gome there in that interval, still uniform 
payment may be proved otherwise for the 
wanting years by other proof, and from 
surrounding circumstauces.’ The same 
view was taken in a number of other cases 
in this Court—notably in the case of Cathe- 
rine Foschula v Huro Chunder Bose (3) 
in which it was said that “itis sufficient if 
the whole space of that time is included 
between limits upon which the evidence 
bears, provided thatthat evidence is such 
as to lead to the belief that the rent was 
uniform throughout the intervening period.” 
In a recent case of this Court, namely, the 
case of Satish Chandra Biswas v. Nil Madhab 
Saha (4) it was laid down that “for a pre- 
dumption to arise under s. 50, sub-s. (2), of 


(1) 2 W. R. Act X, Rul. 60. 
(2)-7 W. R. 284, 


8 W. R. 284. 
G 73 Ind, Cas, 77; 87 O. L. J. 598; A, T. R. 1029 
Gal, 605. 
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the Bengal Tenancy Act, what a tenant has 
got to establish isnot that rent has been 
actually paid ata uniform rate during 
twenty years, but that the tenant has held 
at a rent or rate of rent which has not 
been changed during twenty years. Such 
holding may be established even ifit is not 
proved that rent has actually been paid 
during a portion of the twenty years." 
The learned Judges further observed that 
“in order to establish uniform paymént of 
rent for twenty years, itis not necessary 
to produce rent receipts for the entire 
period of twenty years preceding suit, 
Uniform payment for the wanting years 
may be proved otherwise by other proof 
and from surrounding circumstances.” In 
another case of this Court, namely, the case 
of Puran Chandra Sow v. Kanta Mohan 
Mullick (5) there were two intervals of 
twelve years each between the dates of the 
dakhilas that had been produced in sup- 
port of the defendant's case and this Bench, 
as at present constituted, observed that, in 
the absence of anything to show that there 
was any change in the tenancy or that dur- 
ing these intervening periods there was 
any alteration in the rent, it should not 
have been held that the appellant, the 
tenant, was not entitled to the presump- 
tion which arose under s. 50, cl. (2) of the 
Bengal Tenancy Act. Inthe present case, 
the learned Special Judge does not in his 
judgment refer at all to the oral evidence 
that he saysis on the record in suppurt of 
the case put forward on behalt of the ten- 
ants. He merely relies upon the dakhilas 
in order to find whether paymentof rent 
at a uniform rate has been proved for a 
period of twenty years. In dealing with 
the matter in this way, the learned Judge 
evidently has misunderstood the principles 
laid down in the casss to which i have 
referred and his finding to the effect that 
the tenants have failed to prove payment 
of rent at auniform rate for twenty years 
arrived atin the way in which it has been 
arrived at, namely, by ignoring the oral 
evidence usifit does not count at all and 
insisting on production of dakhilas in proof 
of payment of rent cannot be supported It 
has been contended on behalf of the plaint- 
iff respondent that this finding of the lower 
Appellate Court is a finding of fact and that 
it is not open to us to interfere with it in 
second appeal; and, in supportof this cən- 


5) 83 Ind, Ons. 508; 89 O, Lid. 437; A, L R, 1924 
ont” 876, i 


[95 1. O. 1928] 


tention, reliance has been placed upon the 
judgment of this Court in the case of 
Alimuddin Mollah v, K. S. Banerjee (6). 
That case, however, is no authority for the 
proposition that a finding of fact to the 
effect that uniform rate of rent has not been 
proved cannot be interfered with in a second 
appeal under any circumstances ; for it ap- 
pears that; with regard to one of the Khatians 
dealt in the judgment of that case, namely, 
Khatian No. 75, the finding of the Special 
Judge on appeal was set aside by this Court 
on the ground that it had been arrived at 
without a proper consideration of the 
principles which arə applicable to a case of 
this nature. I am, therefore, of opinion that 
the finding of the Special Judge on this 
question so far as Khatians Nos. 196 and 
201 are concerned must be set aside. 

The question then remaing as to whether 
the case should be sent back fora further 
consideration by the learned Special Judge 
with regard to these two Khatians, In view 
of the fact that the evidence which ison 
the record and which was believed by the 
Court of first instance has not been dis- 
believed by the learned Special Judge and 
in view also of the fact that there are no 
circumstances from which it may be infer- 
red that there was a change in the tenan- 
cies or that there was a variation in the 
rents between those that are evidenced by 
the dakhilas which have been produced and 
the rents that are being paid at the present 
time, I think, it would be a mere waste of 
time to send the case back for a further 
consideration by the Court of Appeal below 
so ‘far as these two Khatians are concerned. 
I am of opinion notwithstanding the ob- 
servations of one of the learned Judges in 
the cafe to which I have last referred and 
with all deference to those remarks that it 
is open to us, having regard tothe fact that 
this finding of the learned Judge is no 
longer in our way, to deal with the case 
upon the admitted facts and to hold that in 
view of the circumstances proved in the 
case, the tenants are entitled to the pre- 
sumption contained in e, 50, sub-s (2) of the 
Bengal Tenancy Act. I am, therefore, of 
opinion that, so far as these two Khatians 
are concerned, the decision of the Special 
Judge should be set aside and that of the 
Assistant Settlement Officer restored. 

As regards Khatian No 288, the position 
seems to bethis: The learned Special Judge 
(6) 86 Ind. Cas. 316; 29 O, W, N., 600; 410. L. J. 135; 
J, R. 1925 Cal 688, 


GULAM HUSAIN PRADHANIA Y. K. $. BONNER ER, 


5.7 


says that there are no dakhilas produced so 
far as this Khatian is concerned. It appears, 
however, that certain dakhilas 


were pio- 
duced relating to this Khatian. They were 
before the Assistant Settlement Oficer 


when he dealt with the case, After the 
disposal of the case by the first Court, these 
dakhilas were taken away by persons other 
than the tenants who produced them before 
the Court; and, after the appeal had been 
disposed of by the learned Special J udge, 
an application was made to him by the 
tenants praying for an opportunity of get- 
ting these dakhilas admitted in the record 
of the case. That application was, however, 
refused. From the application that was 
filed before the Special Judge, it appears 
that the dakhilas were taken away by some 
third party and, after search, the tenants 
were able to get hold of those dakhilas. 
The case, so far as Khatian No, 288 is eons 
cerned, must, therefore, be sent back tothe 
Iearned Special Judge in order that he may 
admit these dakhilas into the record, take 
them into consideration and then come to 
a proper finding and dispose of the case. 

The result, therefore, is that Appeal 
No. 22 is allowed in this way. So far as 
Khatians Nos. 196 and 201 are concerned, 
the decree of the lowerAppellate Court is set 
aside and that of the Court of first instance 
is restored with costs to the tenant both in 
this Court and in the Oourt of Appeal 
below; so faras Khatian No 288 is concerned 
the decree of the lower Appellata Court ia 
set aside and the case is iemitted to the 
learned Special Judge to be dealt with in 
accordance with the observation made above, 
Costs ofthe parties with reference to this 
Khatian will abide the result. We asscsa 
the hearing-fee in this Cout at eight rupees 
per’ Khatian, 

Appeal No. 510, as I have stated, relates 
to 5 Khatiane, namely, Khatians Nos, 29, 43. 
do, 59 and 120. The learned Special Judge 
dealt with all these Khatians in a lump 
and his judgment, so far as these Khatians 
are concerned, is this: “ “In some, there are 
variations which it is sought to explain hy 
saving that portions of the jama wera gold. 
Where this is the case. although there is a 
rough proportion between the various areas 
and the various rents paid, there remaiyis 
no proof that the rent or rate of rent re- 
mained unchanged particularly as it is not 
the case of either party that any fixed rate 
was in force.” Iam not satisfied that this 


fa proper way of dealing with those 
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Khatians. If there was a proportion between 
the different areas and the different rents 
that were paid, the questicn that had to be 
considered was whether from the materials 
disclosed it could be held that there was 
no variation of rent; and in this respect 
the materials relating to the different 
Khatians could not possibly have been of 
exac:ily the same nature. It is desirable, 
therefore, that the learned Judge should 
deal with each of these Khatians separately, 
come to a proper finding of fact with regard 
to each of them and then decide whether 
the tenantis entitled to the benefit of the 
presumption containedin s. 50,sub-s (2)of 
the Bengal Tenancy Act. This appeal, 
therefore, is allowed. The decision of the 
Special Judge is set aside and the case is 
sent back to him so that he may deal with 
it in accordance with the observations made 
above, Costs will abide the result. The 
hearing fee in this Court is assessed at eight 
rupees per Kbutian. 
Walmsley, J.—I agree. 
E, L. Appeal allowed. 





BOMBAY HIGH COURT. 
Srooyp Orvin ApPRal No. 475 or 1925. 
Maich 8, 1928. 
Present:—-Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
VAMAN BALVANT POPHALE— 
DEFENDANT— APPELLANT 
Versus 
JAGANNATH GOVIND POPHALE— 
PL«INTIPF—RESPONDANT. 
Kulkarni watan—Commutation—Membere of family, 
whether entitled to participate in cash allowance, 

Where services connected with a kulkarni watan 
are commuted into a cash allowance the compen- 
gation for the commutation should be considered to 
belong to the whole family and cannot be claim- 
ed exclusively by the representative watandar and 
the members of the family in his branch only. 


Second appeal from a decision of the 
Assistant Judge at Poona, in Appeal No, 39 
of 1924, confirming a decree of the Subordi- 
nate Judge at Vedgaon, in Oivil Suit 
No. 173 of 1922. 

Mr. V. B. Virkar, for the Appellant. 

Mr. V. D. Limaye, for the Respondent. 

JUDGMENT.—We think the decisions 
of the lower Courts were correct. The 
plaintiffs sued to recover a half share in 
the commuted cash allowances belonging to 
p kulkarni watan of which the parties 


YAMAN BALVANT POPHALE v. JAGANNATH GOVIND POPHALN. 


(95 I. 0. 1926] 


were walandars. It is admitted that the. 
kulkarni watan service was commuted to a 
cash allowance of Rs. lll a year. The 
plaintifis belong to the junior branch of 
the family of Mahadev, who was originally 
the sole watundar. They claim that when 
the service ceared to-be rendered and a 
reduced cash allowance was granted by 
Government, it was not granted to the re- 
presentative watandaronly and the mem- 
bers of the Jamily in his branch. The- 
defendant remained absent throughout the 
hearing, and no evidence was led on his 
behalf. It is difficult then to know on what 
his defence rested except his written state- 
ment, which is to the effect that the watan 
service continued in the elder branch, so 
that the elder branch was in effect thesole 
owners ofthe watan, and when the watan 
allowance wascommuted, the elder branch 
was solely entitled to the commuted allow- 
ance, 


On the other hand,it appears that when 
the services ceased, the watan family still 
continued as such, and any allowance paid 
by Government as compensation for the 
commutation should be considered to be- 
long to the whole family. That appears to 
have been the view of this Courtin Desat 
Maneklal Amratlal v. Desai Shivial Bhogilal 
(1). ‘Dhere the parties, who were desais of 
Mahudha, in addition to their ‘nesazgirt’ 
allowance enjoyed an allowance called ‘amin 
sukhdi.' In 1866 an arrangement was come 
to uuder which a sum of Rs 40-2 0 was to 
be actually available over and above the 
remuneration of the officiutor, On July 9, 
1:67, the defendant received this sum for 
the first time. In 1873, a new ariange- 
ment was effected under which the service 
was abolished, the Government resuming 
half of the allowance, and giving up the 
other half freed from service uncondition- 
ally to the desats, On October 4, 1876, the 
plaintiff brought his suit to establish his 
right to a share of the moiety of the ‘umin 
sukhdv’ allowance given to the desais by 
the Government and to recover his share 
of the amount received by the defendant, 
The defendant contended that the allowance 
was impartible and inthe nature of a per- 
sonal gratuity exclusively enjoyable by him- 
self. lt was held that, independently of itg 
origin and the light in which it was regard~ 
ed by the Government and the parties, 
the ‘amin sukhdi’ allowance having been 


(1) 8 B, 426; 4 Ind, Deo, (w, 8.) 650) 


(95 I. O. 1926] 


actually included in and dealt with as part 
of the desa1gi1i watan anda moiety of it 
having been subsequently freed from the 
obligation of service, the desai, who hap- 
pened to officiate at the time the allowance 
was freed from service, had no right to hold 
the moiety exclusively as a personal allow- 
ance to himself. Mr. Justice Kemball said 
(page: 431*): 

“Jt is clear that, in couraeof time, the 
allowance came to beincluded in, and dealt 
with as part of the watan, and that although 
it was stated to have been in its inception 
an additional grant, made Flater than the 
original watan, for the remuneration of 
officiating members whose hereditary share 
had become insufficient, the whole ot it was 
not subsequently appropriated for service. 
That being so, ‘it is difficult to see upon 
what grounds the officiator atthe time of 
the non-service settlement can claim to hold 
the portion, continued to the desais, as a 
personal allowance to himself.” 

Some light might have been thrown on 
the question if we had the original order 
directing the payment of Rs. 111 at the time 
of non-service settlement. It was for the 
defendant to have produced this, if he 
wished to show that the commutation allow- 
ance was impartible, 

We;think the appeal must be dismissed 
with costs, 

Z, K., 

*Page of 8 B.{Ed.] 
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CALCUTTA HIGH COURT. 
APPBAL FROM ORIGINAL OIVIL J oRIsDIOrION 
No. 18 or 1925. 

~ April 6, 1925. 

Present:—Sir Lancelot Sanderson, KT., 
Ohief Justice, and Justice Sir George 
Olaus Rankin, Kr. 

In the goods of BHUBANESWAR 


TRIGUNAIT AND oTHSRS—APPELLANTS. 

Court Fees Act (VII of 1870), s 5, 19-I, Sch. I, 
Art, 1l—Caleutta High Court Orginal Side Rules, Ch. 
XXXV, r. 4—Letters of Administration, application 
for—Taxing Officer, decision of, as to exemption of par- 
ticular item of property from Court-fee, finality of— 
Decision, whether can be reviewed by Judge. 

The jurisdiction of the Taxing Officer under s. 5 of 
the Court Fees Act does not arise upon a difference of 
opinion between the Taxing Clerk and the litagent 
and upon some sort of formal referenee to decide that 
dispute. In order to give finality to the order of the 
Taxing Officer pnder that section the only thing neces- 
84 l ’ 
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sary is that the question should be raised before th® 
Taxing Officer, that he should bring his mind to beat 
on the question, and that he should decido it [p 
531, col 2 | ; 

The decision of the Taxing Officer under r 4 of 
Ch XXXV of the Onginal bide Pules of thO 
Calcutta High Court, tbat duty 18 not payable under 
Art l1 of &ch. 1 to the Court Fees Act m iespcet of a 
certain item of property, on an application ior grant 
of Letters of Administration, is final by virtuecf{s 3 
of the Act and cannot be questioned by the Judge 
healing the application. [2b2d.] 

Probate fee is treated m the same manner 465 any 
otLer Court fee, and a suitor who satisfies the Tang 
Officer catisfies ithe Revenue- at least for the 
time being. Jf the suitor does not satisfy the Taxing 
Officer he must either pay the Court-fee demanded 
or persuade the Taxing Officer that the question is 
one of general impoitance so as to entitle the suitor to 
rs aaa of the Chief Justice or the Tasing Judge 

1d, 

The object of 3 5 of the Court Fees Act is to secuia 
payment prior to litigation and to afford as little scope 
as possible for litigation over the payment. [p 52], 
col. 2; p. 532, col. 1] 

jn a High Court, s 19-I of the Court Fees Act, 
which applies to all Courts invested with tcstament- 
ary jurisaiction, must be applied with reference to 
s 5ofthe Act and questions as to the necessity of 
paying Probate fees or as to the amount thereof cannot 
arise independently of s 5. |p. 532, col. 1 


Appeal ficm anorde1 of Mr. Justice O. C 
Ghose. 

Mr. S. C. Bose, for the Appellant. 

Mr. 8S. R. Das, Advocate-General, for the 
Revenue Authorities, 


JUDGMENT. 

Rankin, J.—This is an appeal from an 
order dated 2nd February 19¥5 by which 
an application for Letters of Administra- 
tion has been dismissed. The deceased 
Bhubaneswar Trigunait, a Hindu governed 
by the Mitakshara School of Hindu Law, 
died intestate on the 22nd Angust 1924. 
The applicants are his younger brother 
and his two sons. The deceased at the 
time of his death was a member and the 
karta of a joint Hindu family consisting 
of himself and the present applicants. In 
May 1924 a sum exceeding two lacs of 
rupees was received in 1espect of a joint 
ancestral colliery and the deceased opened 
a current account in his own individual 
name withthe Calcutta branch of the Allaha- 
bad Bank, Limited, and paid the said sum 
to the credit of that account. At the date of 
his death there was & sum of Rs. 39,261 at 
credit in the said account. 

The applicants allege that the Bank have 
refuced to pay this sum unless Letters of 
Administration or a Succession Ceftificate 
are obtained, on the ground that the money 
is payable to the legal representutive of 
their customer. 
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They accordingly apply for a grant of 
Letters of Administration limitedto this 
particular asset. They base their claim on 
the view that the deceased was a sole 
trustee and they maintain that no sum is 
payable under Art. 11 of the First Schedule 
of the Court-Fees Act. The affidavit of 
assets or valuation of the property in the 
form set forth by Sch. IH of the said Act 
is made out as follows: viz,, the only asset 
entered in Annexure A is the sum of 
Rs. 39,261 already mentioned and in An- 
nexure B this sum is entered as an item 
which the applicants are by law allowed 
to deduct as being “property held in trust 
not beneficially or with general power to 
confer a beneficial interest.” 

This affidavit of assets having been sworn 
on the 19th January 1925, the applicants 
on the 2lst January 1925 obtained a certi- 
ficate from Mr. Maurice Remfry as Taxing 
Officer within the meaning of 8.5 of the 
Court Fees Act, 1870, to the effect that “the 
fee prescribed by Art. ll of Sch. I is not 
payable in this case, it appearing from the 
affidavit that the property mentioned therein 
was held by the deceased in his lifetime 
not beneficially or with general power to 
confer a beneficial interest.” 

When the application forthe grant was 
laid before the Judge in Chambers in the 
ordinary course of non-contentious business 
his attention was very properly drawn by 
the officer acting as Registrar to the terms 
of s. 19 (1) of the Court Fees Act and to 


legally payable. The learned Judge dis- 
missed the application for a grant of letters, 
being of opinion that a fee under Art. 11 of 
Sch. I was chargeable. 

On this appeal the first question which 
arises is a question of procedure. For the 
sake of brevity the ad valorem fee pre- 
scribed by Art. ll of Sch. I of the Court 
Fees Act may be referred to as Probate duty. 
Chapter IL of the Court Fees Act consists 
of three sections only (3-5) and deals with 
High Courts and Presidency Small Oause 
Courts. Section 3 provides that in High 
Courts the fees levied under s. 107, cl. (e) of 
the Government of India Actand certain other 
fees are to be collected in @ certain manner 
detailed in Oh, V. Among the other fees 
express mention is made of Probate duty 
(No. 11 of Sch. I) and of the fixed fee levi- 
able on caveats (No. 12 of Bch. Il). No 
doubt has at any time been felt either in 
this Court or in Bombay thats. ð applies 
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to Probate duty [see note (a}}. That section 
assumes that a Court collecting fees will 
have some officer or Court clerk whose duty 
it is to see that the fees in any particular 
case are paid. It provides that if a differ- 
ence arises between such officer and any 
suitor or attorney asto the necessity of pay- 
ing any fee orthe amount thereof the ques- 
tion shall be referred (in a High Court) to 
the Taxing Officer, 1. e, tothe officer ap- 
pointed by the Ohief Justice in that behalf. 
The Taxing Officer is to do one of two 
things. 

He is to make up his mind whether the 
question is one of general importance. If 
he thinks it is, he is torefer it to the 
Ohief Justice, ora Judge appointed by the 
Ohief Justice for final decision. If he does 
not think itis, heis to decideit himself 
and his decision is to be final. Bearing in 
mind that Probate duty is thus put upon 
the same footing in a High Court as ordi- 
nary Court-fees (ievied in this Court under 
Ch. XXXVI of Original Side Rules), one 
may ask what is to happen if no difference 
arises between the suitor and the Court 
clerk with the result that s. 5 does not 
come into play. In the case of ordinary 
Court-feess. 28 invalidates the document 
if not properly stamped but provides for 
an opportunity to be givenin proper cases 
to remedy the defect. Section 28, however, 
does not apply to Probate duty (s. 19K) 
since it would be highly impracticable to 


iO «make the validity of testamentary grants 
the question whether the ad valorem fee is < 


depend on questions as to the sufficiency 
of the stamp. By s. 19-H notice of every 
application for Probate or Lettérs of Ad- 
ministration has to be given to the chief 
controlling Revenue Authority and means 
are provided whereby the Revente Author- 
ities may check valuations and recover the 
proper fees. Section 19-I under which the 
learned Judge in this case has purported 
to act, means thatan order for a grant 
shall not be made until payment of the 
duty. The applicant must have filed what 
the section calls a “‘valuation of the pro- 
perty in the form set forthinthe Third 
Schedule” The Court is not required to 
satisfy itself thatthe “valuation” is correct 
but only that the fee mentioned in No. ll 
of the Firat Schedule has been paid “on 
such valuation.” The question is (i) whe- 
ther s.19-l imposes on the Court a duty 
to see that deductions entered in Annexure 
B arerightly soentered. If so,a further 
question arises in a High Court, namely, 
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(it) whether this duty is to be discharged 
independently of s. 5, 

Now In the goods of Omda Bibee (1) an 
application was made to Sale, J., for a 
testamentary grant witha claim to com- 
plete exemption from duty. Asno certi- 
ficate from the Taxing Ofizer was produced, 
that learned Judge after citing the provi- 
sion mide by s. 5 and the provision for 
notice to the Ohief Oontrolling Revenue 
Authority returmed the petition to the appli- 
cantin order that it might ba re submitted 
with a certificate from the Taxing Offizer. 
By r.. 4 of Ch. XXXV every application 
for a grant has now to be accompanied by 
a certificate of the Registrar as to duty 
having been paid or a cartificate of the 
Taxing Officer that no duty is payable. 
Now apart from s. 9 of the Oourt Fees 
Act, it does not appear that there is such 
a person as a Taxing Officer nor does it 
appear that the Taxing Officer has assuch 
any duties save those imposed bys.5 or 
duties incidental thereto. It would appear 
that ina matter so important as a claim 
to exemption from Probate duty the ordin- 
ary Court clerk or officer whose duty it 
is to see that Courts fees are paidis not 
authorised in this Court to allow such claims 
on his own responsibility and that all such 
claims are required to be queried and re- 
ferred tothe Taxing Officer. I think this 
involves that the Taxing Officer's decision 
is a final decision under s. 5 and thatin 
this case the learned Judge had no au- 
thority to review it under s. 19-I. Having 
regard to the purpose and subject-matter 
of the section it would be in the least 
degree unreasonable to regard the Taxing 
Officer as a person whose jurisdiction arises 
solely upon a difference between the Court’s 
officer and the suitor. At this stage there 
is only one party; the Courts officer is 
not a party. The section is not intended 
to confer on suitors or attorneys a right to 
take first the opinion of the Court clerk 
as though he were a Judicial Offcar and 
a right thatthe matter shall go no fur- 
ther at that stage if that opinion is in 
their favour. If it did mean this then no 
doubt r. 40f Chap. XXXV would conflict 
with this intention and in testamentary 
matters would impose upon the Taxing 
Officer duties which are not imposed upon 
him by the Act. The rule, however, is 
quite in harmony with the true meaning 


My 26 0.407; 30. W. N. 392; 13 Ind, Deo, (N. s.) 
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of the section and with correct practice 
thereunder. It appears to have been mada 
in 1912-13, when it crystallized the practic:, 
which may ba traced back doubtless to tha 
judgment of Sale, J, already cited, which 
called attention to the matter. 

In the case of Kasturi Chetti v. De ut ys 
Collector, Bellary (2) there appears to have 
besn an insuficient stamp and it does not 
appar thatthe matter had, at any tims, 
coms before the Taxing Offiser for his cor- 
sideration. Tne judgment in that case Con- 
tained the following observations: * In the 
present case there was no such differenvsa or 
reference, nor was there any decision by tlie 
Taxing Officer except such as might be im- 
plied from the admission of the appeal. 
That, in our opinion, isnot such a ‘decision 
as the section requires. We think that, 
unless the question was raised before the 
Taxing Officer and unless he brought his 
mind to bear onthe question and decided 
it, 8. 50f the Court Fees Act had no applica- 
tion.” Speaking for myself I entirely azree 
with the test laid down in the last senten’e 
which I have cited from the judgment, but 
1 entirely disagree with the proposition that 
the jurisdiction of the Taxing Officer arises 
like the jurisdiction of an arbitrator upon 
a difference of opinion betweena Oourtclerk 
anda suitor and upon some sort of formal 
reference to decide that dispute. For the 
reasons I have already given I consider that 
the test ultimately arrived atin that case 
was correct, and that the intention of s. 5 
is merely to ensure, asthe learned Ju iges 
of the Madras Court held, thatthe quertion 
should be raised beforethes Taxing Officer, 
that he should bring his mind to bear cn 
the question and that he should decide it. 
Hecould not decids it finally against a 
‘suitor without hearing him. 


In my opinion the decision of the Taxing 
Officer under r. 4 of Oh. XXXV is final by 
virtue of s. 5 of the Act. Probate (luty 
being treated in the same manner as any 
other Court-fee a suitor who satisfies the 
Taxing Officersatisfies the Revenue—at least 
for the time being. It is not necessary to 
consider here whether his decision hampers 
the Collectorin claiming more money under 
s. 1Y-H. Onthe other hand, if the suitor 
does not satisfy the Taxing Officer he must 
either pay or persuade the Taxing Offer 
that the question isone of general import- 
ance, 80 ag toentitle the suitor to the decision 


(2) 21 M. 269; 7 Ind, Dec, (N. a) 546, 
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of thé Chief Justice or other Judge, The 
object of the Act is to secure payment prior 
to litigation and to afford as littlescope as 
possible for litigation over: the payment, 
In the High Court, s. 19-1, which applies to 
all Courts invested with testumentary 
jurisdiction, must be applied with referonce 
tos. d. In this High Court questions as 
to the necessity of paying Probate duty or 
as to theamount thereof cannot arise inde- 
pendently of s. 5. 

On this appeal we thought it necessary 
to order notice to the Government Solicitor 
and Mr. Advocate-General appeared and 
argued ;jthe matter on its merits. Upon 
fuller consideration it appears to me that 
one of the main objects of s. 5 and of other 
provisions of the Oourt Fees Act is to 
obviate the necessity of an appearance by 
the Revenue Authorities prior to the issue 
of a grant. 

Several questions of difficulty and im- 
portance arise upon the merits ofthe pre- 
sent application. Notwithstanding the deci- 
sion In the goods of Polurmull Angurwallah 
(3) upon a reference bythe Taxing Officer 
. under s. 5o0fthe Act, it will be for the 
Taxing Officer in any future case similar 
to the present to consider whether 
in view of the difficulties and divergence 
of opinion disclosed by subsequent deci- 
sions of other Courts [see note (b)| he should 
refer it to the Chief Justice. There has 
been and there is likely to be a continuous 
increuse in the number of cases in which 
sharea, Government securities and Bank 
accounts belonging to Mitakshara joint 
families stand in the name of one member. 
It is plain athat further provision by the 
Legislature is imperatively required to solve 
the difficulties which arise in making title 
to such property upon the death of the hold- 
er, Decisions given upon references made 
under s. 5 ofthe Act or in appeals from 
District Courts acting under s. 19-I, can- 
not be expected to put this important matter 
on & proper basis. ` 

Note (a). 

In the goods of Gladstone (4), In the goods 
of Rushton (9), In the goods of Murch (6), 
In the goods of Froeschman (7), In the goods 
of Abdool Aziz (3), In the goods of Pokurmull 


(3) 23 0.980; 10. W. N. 31; 13 Ind. Des. (N. B.) 
e | 


51. 
4) 10. 168; 1 Ind. Dee. (N. s.) 108, 
5) 3 O. 736; 1 Ind. Dec. (N. 8) 1051, 
(8) 4 O. 725; 2 Ind. Dee. (N. s.) 460, 
(7) 20 0. 575; 10 Ind. Dec. ww. 8.) 389. 
(8) 93 0, 577; 12 Ind. Deo. > 8.) 883. 
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Angurwallah (3), Inthe goodsof Ram Chund- 
er Ghose (9), In re Ezekiel Joshua Abraham 
(10) and In the goods of Sir Albert A. D. 
Sassoon (11). Bee also In re Dasu Manavalla 
Chetty (12). 

Note (b). 

Bank of Bombay v. Ambalal Sarabhai (13), 
Collector of Ahme labad v. Savchand (14), 
Collector of Kaira v. Chunilal (15), In re 
Dasu Manavala Chetty (12), Kashinath 
Parashram v. Gourabai Mallappa (16) and 
Keshavlal Punjalal v. Collector of Ahmed- 
abad (17). l 

Sanderson, C. J.—lagree. 

It is to be noted that the case of In the 
goods of Pokurmull Angurwallah (3) appar- 
ently was not argued before the learned 
Judges who decided it, and it may be 
that the points, which were raised on the 
merits inthis cass, were not brought to 
the notice of the Court. In view of the 
decision at which we have arrived upon 
the question of procedure, itis not necessary 
for the Court to express any opinion as to 
the correctness of the above-mentioned 


- decision. 


I agree with my learned brother that 
it is eminently desirable that the matter 
should be dealt with by the Legislature not 
only because of the various decisions of the 
Courts with respect thereto, but also be- 
cause of the importanceof the matter to 
members of joint Mitakshara iamilies. 

We, therefore, direct that a copy of our 
judgment be sent to the Government of 
India. 


The result of our decision is that the 
appeal is allowed, and we direct that Let- 
ters of Administration do issue as prayed. 
We make noorder as to costs. 


Zz. K, Appeal allowed, 
9) 24; C. 567,12 Ind Dec. (x. 8) 1016, 
tO 21 B. 139; 11 Ind. Dac (x. 8.) 95. 

(11) 21 B. 673, 11 Ind. Dec. (N. 8.) 452, 

(12) 4 Ind. Ons 1054, 33 M. 93 at p. 95; 6 M. L. T. 
286; 19 M L J. 591. 

(13) 24 B. 350, 2 Bom. L R. 467; 12 Ind. Dec. (N. 8. 
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14) 27 B. 140; 4 Bom L R. 974 

15) 29 B 161; 6 Bom. L R. 652 

16) 23 Ind Oas. 473; 39 B 245, 17 Bom. L. R. 168. 

(17) 77 Ind. Cas. 749; 48 B. 75; 25 Bom. L. R. 1240: 
A. I. R. 1924 Bom. 228. 49) 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCRLLANKOUS ArrgaL No. 7 oF 1922. 
February 8, 1926. 
Present:—Mr. Kincaid, J. O., and 
Mr. Rupchand Bilaram, A. J. C. 
Fiem or GHUMANMAL-KHATOOMAL— 
PrLalNTIFFS——APPELLANTS 
VETSUB 
Tae SKORETARY or STATE ror INDIA 
IN COUNCIL AND ANOTHER-—-DRFBNDANTH—- 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8. 151, O. IX, 
rr. 9, 18, O. II, r. 2—Dismissal of sutt or 
non-appearance-——Court's power to restore—“Sufficient 
cause’ — Inherent Ja AN E of issues, 
suit fixed for, whether can be dismissed for non- 
appearance, 

y the Court-—The only powers that a Oourt can 
exercise for restoration of a suit dismissed in default 
are those vested in it under O IX of the 0. P.O, 
and unless ‘ sufficient cause” is shown for non-appear- 
ance, a suit cannot be restored to file. [p. 533, col. 2] 

The absence of plaintiff's Pleader from the Court, 
under the impression that the Court being busy with 
criminal work will not take up the case, is not a 
aia cause Within the meaning of law. [p. 535, 
col. 1, 

Gadi Neelavent v. Marappareddigari Narayana 
Reddi, 53 Ind. Oas. 847; 43 M. 94; 37 M. L.J. 599; 26 
M. L. T. 377; 10 L. W. 606; (1920) M. W. N. 19, relied 


upon, 4 

Usto Sahebdino v. Ghulam Kadir, 27 Ind. Cas. 924; 
8S. L. R. 241, referred to. 

Arunachala Aryar v. Subbaramiah, 68 Ind. Cas. 
971; 46 M 60; (1922) M. W N. 600; 31M. L T 257, 
16L W. 583; 43 M. L. J. 632; A. I. R. 1923 Mad. 68, 
not followed. ’ 

Per Rupchand, A. J. C.—A Court can non-suit 
a plaintiff for failure to appearon the day fixed for 
settlement of issues. [ibid | 

There may be cases when the Court may afford 
relief toa party at fault under s. 151, O. P. O., where 
the cause shown for non-appearance 18 not sufficient 
but just and proper, though the case may not be one 
falling within the provisions of O. IX, rr.9 and 13, C. 
P.O [1bid.] : 

Powers under s. 151, O. P. 0., however, can only be 
invoked to secure the ends of justice, and the merits 
or demerits of the claim in suit or the extent of the 
risk involved cannot by themselves be taken into con- 
sideration or afford a good ground for vacating an 
ex parte order of dismissal of suit or an ex parte 
decree especially where the parties are sui juris. 
[p. 538, col. 1.] 


Somayya v. Subbamma, 26 M. 599, Debi Bakhsh 
Singh v. Habib Shah, 19 Ind. Cas. 526; 40 I. A. 151; 17 
O W.N. 829; 11 A. L. J. 625: 18 O. L. J. 9, 15 Bom. 
L. R 640; 14 M. L. T. 33; (1913) M. W. N. 566; 25 M. 
L. J. 148; 35 A 331; 16 0.0. 194 (P O), Sonubar 
Baburao v. Shivajirao Krishnarao, 60 Ind Cas. 919, 45 
B 618; 23 Bom. L. R. 1l0 and Sabit Thakurarn v. 
Savi, 60 Ind. Cas. 274; 48 I. A. 76 at p. 85; 40M. L J. 
308; (1921) M. W N.159; 19A L.J. 281, 33 0. L.J 
307, 25 0. W N. 557; 23 Bom L. R. 681; 48 0. 481, 14 
L. W: 362; 3 U. P. L. R. (P.0.) 57 (P.C), relied 


upon. 
Gokul Mandar v. Pudmanund Singh, 29 O. 707 at p. 
715; 4 Bom, L. R. 793; 60, W., N. 825; 29 I. A. 198; 8 
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Sar. P. O. J. 323 (P. O ), Venkatarama Aiyar v. Nala 
raja Aiyar, 18 Ind. Oas 360; 24 M L J. 235, 13M L 
T. 1:0, (1913) M. W N. 165 and Gadi Neelarent v 
Marappareddigari Narayana Reddi, 53 Ind, Cas 817, 
43 M. 94; 37 M. L.J 599, 28 M. L. T. 377; 10 L. W. 
606: (1920) M. W N. 19. not followed. 

Usto Sahebdiio v. Ghulam Kadir, 21 Ind Cas, 021: 
8 S.L. R 241and Manilal Dhunjiv Gulam Husen 
Vazeer, 13 B 12, 7 Ind. Dec. (N 8.) 8, referred to. 


Appeal against a judgment and decree 
of the District Judge, Hyderabad (Sind), 
dated the 22nd May 1920, in Suit No. 2 of 
1920. 

Mr. Tahilram Maniram, for the Appel- 
lants 

Mr. T.G. Elphinston, for the Respondents, 


JUDGMENT. 

Kincaid, J. C.—The facts of this case 
have been stated by the learned District 
Judge of Hyderabad. 

On the Ist March 1922 the learned Judge 
dismissed the civil suit brought by one 
Kimatmal against the Secretary of State. 
Early in the day the learned Judge was 
engaged in Session’s work but the Session's 
case was postponed and the above civil suit 
was called up for hearing. Mr, Bherumal 
the Pleader for the plaintiff was absent. 
The learned Judge, thereapart, set in his 
Chamber through the day dictating judg- 
ments —At various times he asked whether 
Mr. Bherumal wasin Court and received 
a negative reply. At the close of the day 
the learned Judge sent for Mr. Mulchand 
the Government Pleader and asked him as 
to Mr. Bherumal’s whereabouts, He learnt 
from Mr. Mulchand that Mr. Bherumal 
had been present in the office earlier in the 
day and knew that his case was fixed for 
hearing. The learned Judge came to the 
conclusion that Mr. Bherumal had purpose- 
ly absented himself and dismissed the suit. 

The plaintiff thereupon applied to the 
District Judge praying that the order of 
dismissal should be set aside. On the 22nd 
May 1922 the learned Judge refused the 
application, . Against his order of refusal 
the plaintiff has appealed to this Court. 

Mr. Tahilram appeared for the appellant, 
Mr. Elphinaton appeared for the Secretary 
of State. 

It is now settled law that the only 
powers that a Court can exercise are those 
vested in it by O. IX, r. 13 of the 0. P. C, 
Gadi Neelaveni v. Marrappareddigari” 
Narayana Redd: (1). We have, therefore, to 
see whether the plaintiff satisfied the Court 


1) 53 Ind. Cas. 817; 43 M 94; 37 M, L J. 599; 26 M. 
ut, 377; 10 L, W. 606; (1920) M, W, N, 19, 
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below that “he was prevented by any suffi- 
cient cause from appearing when the suit 
was called on for hearing”. ‘The plaintift’s 
Pleader has stated that Mr. Mulchand told 
him that he would move the Judge to take 
up the matter at 2p.m. But this statement 
Mr. Mulchand has traversed and the Judge 
has given good reason for believing, Mr. 
Mulchand rather than Mr. Bherumal—The 
fact thus remains that although the plaint- 
iffs’ Pleader knew that the case was fixed 
for that day, he left the Court premises 
on other business and did not return.—The 
learned Judge has observed “The Pleaders 
all know that they have access to me atall 
times. It is only necessary to send in a 
card or even to send a message by a peon”. 
In these circumstances Mr. Bherumal ought 
to have enquired of the Judge in his 
Chamber whether he would take up his case 
that day or not. Hedid not and it is, there- 
fore, impossible to say that the learned 
Judge's conclusion that he purposely ab- 
sented himself in order to drag on the suit 
is an untairconclusion. In these circum- 
stances the learned Judge was fully justi- 
fied in refusing to set aside his ex parte 
order of dismissal. In this connexion I 
would quote the weighty words of Fawcett, 
O. J. in UstoSahebdino v.Ghulam Kadir (2): 

“There is too much tendency on the part 
of litigants tothink they are entitled to a 
postponement at their pleasure,and when 
a plaintiff who has witnesses present, re- 
fuses to go on with the case though a 
postponement isrefused, he has no claim 
to indulgence. To take the contrary view, 
even if appellant pays up all costs through- 
out up to date, would be to encourage 
litiganta in the not uncommon belief that 
they can force a postponement on the 
Court,” 

A somewhat different view waa, no doubt, 
expressed in the recent case of Arunachala 
Aziyar v. Subbaramiah (3) by Sehasbe, C. J. 
There the plaintiff would have been in time 
but fcr the breach of the Railway line and 
this was certainlya sufficient cause for his 
non-appearance. But the learned Chief 
Justice went on to say. 

“It is not right ia cases of this kind that 
the man should have his case disposed of 
wathout being heard. These Courts are here 
Bo that people who have cases can have 


2) 27 Ind. Cas. 924; 8 B. L. R. 241. 

3) 68 Ind. Cas 971; 46 M. 60; (1922) M. W. N, 600; 
31 M. L. T. 257; 16 L. W. 583; 43 M. L. J. 632; A. I, 
R. 1923 Mad. 63. 
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those cases heard and determined, and it 
should never be the intention of the Oourt 
that a man should be deprived of a hearing 
unless there has been something equivalent 
to misconduct or gross negligence on his 
part or something which cannot be put 
right, as taras the otherside is concerned, 
by making the manto blame pay for it.” 

With all deference tothe learned Ohief 
Justice, I am of opinion thathe went beyund 
the wordsof O. 1X,r. 13. Itis for the plaint- 
iffto show that he was prevented by any. 
sufficient cause from appearing when his 
suit was called on for hearing. There is 
nothing in O. IX, r. 13, that compels the 
Court to restore a dismissed suit, unless 
misconduct or gross negligence is establish- 
ed and thereis nothing also that compels 
the Courtto punish the plaintiff merely by 
mulcting him in costs, 

Iam of opinion that the District Judge 
was light in refusing to set aside his ex 
parte order. I would confirm his orderand 
dismiss the appeal with costs. 


Rupchand, A. J. C.—The learned 
Pleader for the plaintiff-appellant has urged 
three grounds in support of this appeal, 
firstly, that as the suit was fixed for settle- 
ment of issues and not for final disposal, 
the learned District Judge was not compe- 
tent to dismiss the suit for default of ap- 
pearance of the plaintiff, but could only 
proceed to frame issues on the pleadings in 
the case which were before him; secondly, 
that the plaintiff's Pleader was prevented 
by a sufficient cause from appearance in 
Court at the time when the case was called 
on for hearing and lastly, that in any event 
it was a fit casein which the learned Dis- 
trict Judge should in the exercise of his 
inherent jurisdiction have restored the suit 
on his file on payment of costs. 

In my opinion the appellant cannot suc- 
ceed on any of the grounds. 

Order IX, r. 1 makes it incumbent on the 
parties to bein attendance at the Court- 
house on the day fixed in the summons for 
the defendant to appear and answer and 
providesfor the suit being heard on that 
day, unless the hearing is adjourned to a 
future day. The suit being heard on the 
date fixed in the summons refers equally to 
a hearing when nothing else is to be dune 
except the framing of issues, and to a hear- 
ing when the case is fixed for final disposal. 
Order XVII, r. 2, makes the provisions of 
O. IX applicable to adjourned hearings and 
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likewise includes such adjourned hearings 
when issues areto be framed or when evi- 
dence is to be recorded. It was, therefore, 
competent for the learned District Judge 
to non-suit the plaintiff for failure to ap- 
pear on the day fixed for settlement of 
issues, 

The fact that the learned District Judge 
was sitting in Chambers during the earlier 
part of the day or’ that he was busy with 
criminal work was again no ground for the 
learned Pleader of the plaintiff to leave the 
- Court-house, relying on any private infor- 
mation supplied to him as to the prebabil- 
ity of the vase not being taken up on that 
day, oron any private arrangement made 
by him which is denied. He was under no 
compulsion to leave the Court-house and 
his failure to appear at the proper time has 
not been shown to be due either to any 
weighty cause, or to mistake, surprise or 
accident which could be deemed to be a 
sufficient cause for his non-appearance with- 
in the meaning ofthat expression as used in 
O. 1X, rr.9 and 13, O.P.0., cf. Manilal Dhanji 
v. Gulam Husein Vazeer (4). He left the 
Court at his own risk and howsoever 
liberally the expression “‘sufficient cause ” 
may be interpreted, the absence of the 
plaintiff's Pleader under the circumstances 
of the present case cannot be brought with- 
in its purview., 

The third ground is based on the dictum 
of Bhashyam Ayangar, J., in Somayya V. 
Subbamma (5), that apart from the obliga- 
tory duty imposed on the Court to afford 
relief to a party at fault as provided by 
O. IX, rr. 9 and 13, it is open to the Court 
to afford relief to the party at fault where 
the cause shown is not sufficient but just 
and proper and for that purpose the Court 
may take into consideration the nature of 
the claim in suit and the loss likely to 
result to the absenting party if the ex 
parte order of dismissal of the suit or the 
ex parte decree is not set aside. Reliance 
has also been placed on several rulings of 
different High Courts where such considera- 
tions were taken into account. In Usto 
Sahebinov. Ghulam Kadir (2) Fawcett, J.C., 
demurred to this view and observed 
thatthe dictum of Bhashyam Ayangar, d., 
if accepted, would in the first place infringe 
the ordinary principle of construction ex- 
pressio unius est exclusio alterius, and, 
secondly, it would be contrary to the princi- 


(4) 13 B. 12; 7 Ind. Dec. (xN. 8.) 8 . 
(5) 26 M. 599, 
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ple laid down by the ruling of the Privy 
Council in Gokul Mandar v. Pudmarw: d 
Singh (6) that the essence of the Code is . 
be exhaustive on the matters in respe +t -f 
which it declares the law, and that it in not 
in the province of a Judge to disrezaid 
or go outside the letter of the enacti e it 
according to its true construction. Tte 
learned Judicial Commissioner, how. vcr, 
very advisedly made the reservation that 
there may be certain cases whens, 151, C. 
P. O., would apply, though the case was 
one not falling within O.IX,r. 9 0. Pov. 
The caseof Somayya v. Subbamma (5 vas 
doubted in Venkatarama Aiyur vy. Naluro a 
Aiyar (7) and was overruled in (ri 
Neelvani v. Marraypareddigarit Naru.a.u 
Reddi (1) the question referred to the Fill 
Bench being: “Has a Court power, part 
from the provisions of r. 18, O.IX, C. P. 
©., to set aside an ex parte decree piaserd 
by itself,” and this question was answered 
in the negative. 

With all due respect to their Lordships 
who were parties to this judgment, it vould 
appear that the answer stated in such 
general terms is contrary tothe plain pro- 
visions of s. 151, O. P. C., and ennnot be 
supported in view of the Privy Council 
ruling in Debi Bakhsh Singh v. Habib Si ah, 
(8). Where it was pointed out that the 
inherent powers of the Court had been 
expressly preserved by s. 151 which in 
clear and unambiguous terms provide; that 
nothing in the O. P, O. shall be deemrd to 
limit or otherwise affect such powe::s. It 
would, therefore, appear that the nasim 
expressio unius est exclusio alterius referred 


“to by Fawcett, J. C. has no application 


In Sonubai Baburao v. Shivajirao Kr:si.id- 
rao (9) while dealing with the powers of 
an Appellate Court to vacate its «rders 
under O. XLI, r. 16, C. P.C. Shah, d., has 
discussed the law on the subject and has 
pointed out that apart from the express 
provisions of O. IX, rr.9and l3and O XUI, 
r. 16 the Court may interfere in fit crses 
and with this view I respectfully agre 

Whether in any particular case the 
powers under s. 151 should be invekeda or 


(6) 29 C. 707 at p. 715; 4 Bom. L. R. 793,60 W N. 
825: 29 1. A 196: 8 Sar P.C. J.323(P C) 

(7) 18 Ind. Cas. 360, 24 M. L. J. 235; 13 M.L T 110; 
(1913) M. W N. 165. ag 

(8) 19 Ind. Oas. 526; 400.A4.151, 17 C W ON 229, 
11 A. L J. 625; 18 C. L J 9, 15 Bom 1. R. Gy 14 
M. L. T. 33, (1913) M W. N. 508; 25 M. L J. lis, 35 
A. 331; 16 O. O. 194 — Q.) 

(9) 60 Ind. Cas. 919; 45 B. 618; 23 Bom, L. R, Mu, 
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not is another matter, Such powers, how- 
ever, can only be invoked to secure the 
ends of justice: Sabitri Thakurain v. Saw 
(10) and I am decidedlyof the opinion that 
the merits or demerits of the claim in suit 
or the extent of the risk involved can not 
by themselves be taken into consideration 
or afford a good ground for vacating an 
ex parte order of dismissal of a suit or an 
ex parte decree under 8.151, O. P.O. The 
Legislature has intentionally and designed- 
ly provided asa punishment for default of 
appearance of a party to the suit without 
sufficient cause, the forfeiture of all his 
rights in the suit, irrespective of his claim 
or his defence being just or unjust, and 
irrespective of the damage thereby caused 
to him being far in excess of the incon- 
venience caused to the Court or to the 
opposite party or not. It cannot, in my 
opinion, be urged with any force that the 
ends of justice require that the punishment 
expressly provided for by the Statute should 
where the parties are sul juris be eondoned 
onsuch grounds. Ifthe party at fault is 
the next friend of a minor plaintiff or the 
guardian ad litem of a minor defendant 
whose appointment has been sanctioned by 
the Court different considerations may 
arise. In the present case, however, the 
plaintiff is sut juris and has his ordinary 
remedy against his Pleader for neglect of 
duty and there is no pcasible reason why 
the defendant should be deprived of the 
advantage which has accrued to him under 
the Statute, on account of the default of the 
plaintiff's Pleader. The order of the learn- 
ed. District Judge in refusing to exercise 
his discretionary powers to restore the guit 
is under the circumstances manifestly pro- 
“per and just and cannot be interfered with 
in appeal. 

I, therefore, agree with the learned Judi- 
cial Commissioner that this appeal fails and 
should be dismissed. 

P. B. A. 

B. L. Appeal dismi 

(10) 60 Ind. Cas 274, 48 L A ig A 7 85. ae 
J. 308; (1921) M. W. N. 159; 19 AL L.J, 251, 330. L. 


J. 307: 25 © W. N 557, 23 Bom, L. R 651; L. 
LiL, V. 368,3 U.P. L. BG) 8720) ee 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DuCREES 
Nos, 779 axp 780 oF 1923. 
December 4, 1920. 
Present:—Justice Sir Hugh Walmsley, 
Kr,and Mr. Justice Mukerji. 

SHIB CHANDRA BANERJER— 
PLAINT. FF—APPELLANT 
versus 
UMESH NATH ROY AND OTHER8— 
DEFENDANTS— RESPONDENTS. 

Village Chaukidari Act (VI B. C. of 1870), 88. 59, 60, 
61—Chaukidar chakran lands, determination of— 
Order, whether final—Jurisdtctron of Civil Courts. 

Where there has been a compliance with the provi- 
sions of 8. 61 of the Village Chaukidari Act, an order 
under the section is final and conclusive and cannot 
be questioned in a Ol Court. [p. 537, col. 2 ] 

Appeals against the decrees of the Addi- 
tional Subordinate Judge, Burdwan, dated 
the 27th October 1922, reversing those of 
the Munsif, First Court at Katwa, dated 
the 3lst of January 1922. 

Mr. R. C Majumdar, and Babu Narendra 
Nath Choudhury. for the Appellant. 

Mr. H. N Sen (with him Babus Gopendra 
Nath Das and Bankim Chandra Banerjee), 
for the Respondents. 


JUDGMENT. 

Walmsley, J.—These two appeals are 
preferred by the plaintiff, and they arise 
from two suits, Nos, $17 and 711, respec- 
tively, of the first Court. Those suits and 
three others, with which we are not.con~- 
cerned, were instituted on the grounds 
that the lands in suit formed chaukidart 
chakran lands until they were resumed 
by CUovernment, that they were then settled 
by Government with the zemindar by whom 
they were leased to the plaintiff, and that 
the defendants are keeping the plaintiff 
out of possession. The claim was for khas 
possession, or in the alternative fora de- 
claration that the defendants must pay a 
fair rent. 

The defence was that the lands were not 
chakran lands, that in No. 711 the land 
in suit formed part of a jama of Rs, 11 
standing ia the name of Sheroo Sekh, and 
that in No, 817 they formed part of a 
jama of Rs. 73 odd in the name of Chandra 
Roy. 

The identity of the lands in suit with 
certain plots of the land which the Col- 
lector purported to resume and settle with 
the zemindar was proved, and the learned 
Munsif held that their chakran character 
was determined finally. He then went on 
to, hold that the defendants had not ac- 
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quired any right by which they could re- 
Bist the plaintiff's prayer for khas possession 
and accordingly he decreed the suits for 
possession with mesne profits. 


On appeal by the defendants the learned 
Subordinate Judge took a different view of 
the effect of the enquiry under the Chauki- 
dari Act, and held that the defendants had 
succeeded in showing that the lands did 
form part of the jamas mentioned by them. 
In No. 711 he held that the defendants had 
held the land as part of a jama under a 
lakherajdar for more than thirty years and 
he dismissed the suit altogether. In No. 
817 he found thatthe defendants had been 

holding the lands as part of their jama for 
over twelve years, and he dismissed that 
suit also, but he added that he had no 
materials on which he could fix a fair rent, 
and that the plaintiff might, if so advised, 
ask fora fair rent to be fixedin a subse- 
quent suit. 


The main ground of appeal is that the 
learned Judge has taken an erroneous view 
of the provisions of the Chaukidari Act. 
The relevant sections of that Act are ss. 
58 to 61. They provide for the appoint- 
ment of a commission to ascertain and 
determine the chaukidari chakran lands, 
and define its powers, it is convenient to 
reproduce the ss. 59 to 61: they are as fol- 
lows: Section 59: “ Whenever in any 
district in” which such Commission 
shall have been appointed, any question shall 
arise whether any or what lands are chauki- 
dart chakran lands * * * it shall be law- 
ful for such Commission to enquire into 
such question.” Section 60. ‘In inquir- 
ing into such question the Commission 
shall, as faras may be necessary for the 
‘purposes of this Act exercise all such and 
the same powers as are conferred by Regu- 
lation VII of 1822 and the Regulations and 
Acts amending the same upon a Oollector 
making a settlement of land revenue.” 
Section 61. “Such Commission shall de- 
marcate the boundaries of any lands which 
they may determine to be chaukidart 
chakran lands * * * and shall make 
‘orders under their hand setting forth the 
land which they shall have determined to 
be chaukidari chakran lands * * * and the 
boundaries thereof * * * * Every such 
order shall be final and conclusive respect- 


ing all matters hereinbefore required to be ` 


set forth and in such order so far as the 
same shall be therein set forth.” 
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In these appaals there is no dispute 
about the due appointment of a commission 
under the provisions of s. 58. The com- 
mission did demarcate the boundaries of 
the land determined to be chaukidari 
chukran land, and did make orders setting 
forth such land, and it has heen found 


‘that ~the lands in suit are identical with 


plots set forth by the commission as chauki- 
dari chakran lands. The question is whe- 
ther those ordersare final and conclusive 
in the sense that in these suits the defend- 
ants are debarred from asserting that the 
lands are not chaukidarit chakran lands. 
The Courts below have taken divergent 
views, and the learned Judge in the lower 
Appellate Court has not only held that the 
Commission's decision is not final, but has 
even treated it as wholly negligible 

. Tne same question was considered by 
this Court on very similar allegations in 
the case of Nobvkrista Mukherjee v, Secre- 
tary of State for India (1) and more recent- 
ly in the case of Madhu Sudan Banerjee 
y. Girish Chandra Ghose (2) and the deci- 
sion in each case was that when there is 
compliance with the provisions of s. 61, the 
propriety of the order cannot be questioned 
in the Civil Court. 

It is urged for the respondent, however, 
that those decisions are erroneous, and our 
attention is drawn to the case of Hiralal 
Mukerji v. Premamoyee Debi (3) but with 
all respect to the learned Judge who deli- 
vered the judgment his remark must be re- 
garded as obiter. It is also brought to our 
notice that in s. 12 of the Embankment Act 
(Act XXXII B. C. of 1855) and in s, 40 
of the Indian Railways Act (Act IX of 
1890) the words ‘final and conclusive’ are 
followed hy the words “and not open to 
question in the Civil Court" and shall 
not be questioned in any Court respec- 
tively, and we are asked to infer from the 
absence of such words in s. 61 of the 
Ohaukidari Act that the finality mentioned 
in that section must he limited to the Re- 
venue Courts. 

That form of argument I regard as falla- 
cions. The words ‘final and conclusive’ 
are not ambiguous, in themselves, and I 
do not think that any ambiguity can he 
imported into them, by showing that in, 
other enactments strengthening words have 


632; 5 Ind. Dec. (x s.) 1180. 
La, J. 302. 
L. J. 306 at p. 310. 
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been added to them, perhaps quite unneces- 
sarily. 

The question was considered again by 
Chatterjea, J. in S. A. No. 123 of 1909, 
decided on January 23, 1911, but he was 
sitting alone and felt bound to follow the 
decisions which I have mentioned. I do 
not think, therefore, that the judgment 
is of any assistance. 

The position, therefore, is that there are 
two decisions directly on the point in favour 
of the appellant's contention, and we ought 
to follow them unless we think them 
wrong. Personally I think that they are 
right. I cannot find in the Ohaukidari 
‘ Act any reason for whittling down the 
meaning of the words ‘final and conclusive.’ 
As forthe argument that the reference to 
Regulation VII of 1822 warrants the view 
that the words apply to the appeal provided 
by the first clause of s. 29 of that Regula- 
tion and not to the civil suit mentioned 
in the sixth clause, I think it overlooks 
the fact that the powers conferred by Re- 
gulation VII are given to the Commission 
“in inquiring into such queation,” and I 
infer that the anthority thus given has 
special reference to such sections as the 
9th and 19th of the Regulation, 

In my judgment, therefore, the decision 
of the first Court was right on the question 
of identification. I wish to add that in 
any eventthe Commission's decision can- 
not be entirely ignored: and that the learn- 
ed Judge was wrong in saying that the 
plaintiff had nothing to rebut the defend- 
ant’s evidence or that he had not attempt- 
ed to rebut it. 

As the suits were brought within twelve 
years from the date of resumption, no ques- 
tion of limitation arises. 

The result, therefore, is that the appeals 
are allowed, the judgment and decrees of 
the lower Appellate Oourt set aside, and 
those of the first Court restored with costs 
in both Courts. 

Mukerji, J.—I agree and wish to adda 
few words. 

The dictum of the learned Judges in the 
case of Hira Lal Mukerjee v. Premamoyee 
Debi (3) lays down that an order of the 
Commission made under the first paragraph 
of s. 6Lof Act VI (B C) of 1870 is final 
and conclusive in reference only to the 
appellate jurisdiction of the superior Re- 
venue Courts under the first clause of s. 29 
of Regulation VII of 1822, and has no re- 
ference to the jurisdiction possessed by 
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the Oivil Courts under cl. (6) of that sec“ 
tion. Butthe only provisions of tbat Regu- 
lation as also of the Regulations by which 
it has been amended, which are made ap- 
plicable to an enquiry by the Commission 
by s. 60 of the Act are those dealing with 
the powers of the Collector making a 
settlement of land revenue. Section 29 of 
the Regulation is not one of those provi- 
sions: it deals with appeals to the Board 
and the reservation of aright of suit. It 
had noreference or application to Act VI 
(B. ©.) of 1870. There was, therefore, no 
necessity to make a provision investing 
an order of a Commission with finality 
and conclusive character, if it was to refer 
to the appellate jurisdiction dealt with 
in the first clause of s, 29 of the Regula- 
tion. In my opinion the words ‘final and 


-conclusive’ must be taken in their ordinary 


and literal sense, which is the view taken 
in the other cases to which my learned 
brother has referred in his judgment. 

Z. K. Appeals allowed. 


ed 


BOMBAY HIGH COURT. 
Frese Civitn APPBAL No. 120 or 1925. 
March 8, 1926. 

Present :—Sir Norman Macleod, KT., 
Ohief Justice, and Mr. Justice Crump. 
SAYAD DAUD SAYAD MAHOMED— 
APPELLANT 


VETEUS 
MULNA MAHOMED SAYAD— 
RESPONDENT. 

Limitation Act (IK of 1908), s. 28-—Presidency Towns 
Insolvency Act (III of 1909), s 17—Adjudication— 
Vesting order—Suit instituted by insolvent to recover 
property—Official Assignee impleaded after expiry of 
limitation, effect of. 

Where a vesting order is made under the provisions 
ofs 17 ofthe Presidency Towns Insolvency Act, the 
whole of the insolvent's property passes to the Official 
Assignee and nothing is left vesting in the insolvent 
which would give him a cause of action to institute & 
suit to recover any property belonging to him. Where, 
therefore, a suit is instituted by an insolvent, after a 
vesting order hns been made, and the Official Assignee 
is not impleaded as a plaintifftill after the expiry of 
the period of limitation, the Official Assignee must be 
treated as a new plaintiff within the meaning of s. 22 of 
the Limitation Act and the suit must be dismissed as 
barred by time. _ 

First appeal against a decision of the 


First Claes Subordinate Judge at Thana, 
in Suit No. 134 of 1923. 

Mr. H..C. Coyajee (with him Mr. K. A. 
Padhye), for the Appellant. 
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Mr. W. B. Pradhan, for the Respond- 
ent. 

JUDGMENT.—We think the Subordi- 
nate Judge was right in holding that the 
Official Assignee in this case was a new 
plaintiff, and the insolvent who filed his 
suit four days after he had been adjudicated 
on his own petition in Bombay was incom- 
petent to sue. After the vesting order, the 
whole of the insolvent’s property passed 
to the Official Assignee by virtue of the 
Presidency Towns Insolvency Act. Con- 
sequently, nothing was left vesting in 


the insolvent which would give him a cause - 


of action. lt is true that an insolvent does 
not lose absolutely all interests in his pro- 
perty when he isadjudicated. He may, for 
instance, be able to settle with his creditors 
and get his property back. But the vest- 
ing order for the time being is paramount, 
and, even if an insolvent may eventually 
be entitled to what may remain as surplus 
after satisfying his creditors,it is perfectly 
clear that he cannot be allowed to take 
steps after he is adjudicated to recover his 
property. That would be opening the door 
to fraudulent actions to the detriment of 
the creditors. On the other hand, it seems 
unfortunate that an insolvent by concealing 
a particular asset froin the Official Assignee 
and filing a suit to recover it for himself 
may cause damage to his creditors. But 
that is how the law stands, and the 
“Official Assignee’s only remedy is to report 
that the insolvent has concealed his as- 
seta. 

The app3al must be 
costs. 

Z. K. 


dismissed .with 
Appeal dismissed, 
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CALCUTTA HIGH COURT. 
CıvıL Reresexog No. 5 or 1925. 
February 11, 1926. 
Present:—Mr. Justice Cuming and Mr. 
Justice Page. 

EMPEROR 
VETSUS 
INDU BHUSAN SARKAR. 

Income Tax Act (XI of 1982), s 6—"“Other sources" 
whether includes income from fisheries—Bengal Per- 
manent Settlement Regulation (I of 1798), Arts. ITT, 
IV and VI-—Jalkars in estates permanently aseedsed, 
income from—Liability to assessment to income-tazx. 

The income from the jalkars, which were included 
in the asaets upon which the jamas of the estates 
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were assessed under Ben Permanent Settlement 
Regulation I of 1793 at the time of the Permanent 
Settlement, is not liable to assessment to income- lax 
under the Income Tax Act. |p 541, col. 1] 

Reference, under s. 66 (2) of the Income 
Tax Act, made by the Commissioner of 
Income Tax, Calcutta. 

Mr. B.L. Mitter (Advocate-General) (with 
him Babus Surendra Nath Guha and 
Satindra Nath Mukerji), for the Govern- 
ment. 

Babus Rupendra Kumar Mitter and 
Dharma Das Sett, for the Applicant-Assessee, 


JUDGMENT: 

Cuming, J.—This isa Reference under 
s. 66 (2) of the Income Tax Act by the Com- 
missioner of Income Tax and the question 
of law referred for decision is— 

Is the income from the jalkars, which 
were included in the assets upon which the 
jamas of the Estate Tcuz' Nos. 106 and 147, 
Dacca Collectorate and Touzi No. 6301 of 
the Faridpur Collectorate wera assessed 
under Regulation I of 1793 at the time of 
the Permanent Settlement, liable to assess- 
ment to income tax under Act AL of 1922? 
Iam of opinion that the answer must be 
in the negative. The sections of the In- 
come Tax Act on which the Commissioner 
relies are— 

Section 4 which provides that save as 
hereinafter provided this Act shall apply 
to all incomes, profits or gains as desciib- 
ed or comprised in s. 6 from whatever 
source derived, accruing, or arising or re- 
ceived in British India or deemed under 
the provision of this Act to accrue or arise or 
be received in British India. 

Section 6 provides: “Save as otherwise 
provided by this Act, the following heads 
of income, profita and gains shall be charge- 
able to income-tax in the manner herein- 
after appearing, namely:— 

(4) Salaries, 

(zi) Interest on securities. 

(111) Property. 

(iv) Business, 

(v) Professional earnings, 

(vi) Other sources,” 

The contention of the Commissioner of 
Income Tax is that the profits from fisheries 
fall under “other sources” and that there 
is nothing in the Act which exempts euch 
profits from the operation of the Act. 

The assessee relies on Regulation I of 
1793 (the Bengal Permanent Settlement 
Regulation) with special reference to Arts, 
HI, IV, VI. 
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He argues that by this Regulation the 
amount of revenue payable by his estate 
is fixed in perpetuity; that the income from 
these fisheries was taken into account in 
assessing the amount of revenue to be paid, 
and hence he is paying revenue for these 
fisheries, and that now to assess these fish- 
eries to income-tax isin reality to increase 
the amount of revenue payable by him. 

He does not contend that the Legislature 
has not the power to do so, but he argues 
that the Act which takes away a right 
conferred on the subject by a previous 
enactment must do so, in clear and unequi- 
vocal language. 

The Commissioner of Income Tax con- 
tends that the language of’ the Income Tax 
Act is sufficiently clear, and that by the 
words “other sources so much of Regulation 
I of 1793 as covers the income derived from 
fisheries is repealed. 

To discover what is the rulé which should 
guide the Corts in determining whether 
the provisions of one Act are repealed or 
_modified by a subsequent enactment, it will 
be sufficient if I refer to the observation of 
three very learned Judges. 

Lord Selbourne, Lord Ohaneellor in the 
case of Seward v. Vera Cruz (l) remarks—"If 
anything be certain it is this, that where 
there are general words in a later Act capable 
of reasonable and sensible application with- 
out extending them to subjects specially 
dealt with by earlier legislation, you are 
not to hold that earlier and special legisla- 
tion indirectly repealed, altered or dero- 
gated from merely by force of such gene- 
ral words without any indication of a parti- 
cular intention....”’ 


Let us apply the rule to the present’ 


case. 
We havein the Regulation of 1793 an 
Act which deals specially with the fixing 
of the revenue to be paid by permanently 
settled estates. Thè words -used in the 
Income Tax Act ‘are very general, viz, 
“other sources ™ The provision is obviously 
capable of a reasonable and sensible ap- 
plication without extending ib to incomes 
derived from fisheries, ‘They are obviously 
not the only income which might fall under 
other sources. 
Theye is, to my mind, nothing in the 
words “other souices’ to indicate that by 
these words the Legislature bad the parti- 
cular intention of repealing so much of 


(1) (1884) 10 A. O. 59 at p. 63, 54 L. J. P. 9, 52 L. T. 
474, 33 W. R. 477; 5 Asp, M, O. 380; 49 J. P. 324, 
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Regulation I of 1793 as'’dealt with the 
fixity of revenue. so far as fisheries were 
concerned, 
Lord Justice Bowen re-stated the same 
rule in the case of In re Cuno, Mansfield v. 
Mansfield (2). In the case of Garnett v. 
Bradley (8), Lord Blackburn remarked: 
“ But where there is the case, where the 
particular enactment is particular in the 
sense that it protects the rights, the pro- 
perty, the privileges of particular persons 
or a class of persons, the reason for the 
rule which has been acted upon is exceed- 
ingly plain and strong. It would be very 
unjust, or I would rather say unfair (I do 
not go further than that), to pass an enact- 
ment taking away from a particular per- 
son or class of persons his or their rights 
without hearing what he or they have got 
to say about it; and if general words were 
to have the effect of taking away the rights 
of a particular person or class, which had 
been given to them beforehand, it, would 
be done without their having any; know- 
ledge or opportunity of resisting it and it 
is not to be imputed tothe Legislature or 
to be supposed thatthe Legislature would 
do what was unfair.” Lab us apply these 
observations also to the present case. 
Regulation I of 1793 does certainly confer 
certain rights and privileges on a particular 
class of persons with whom these estates 
were settled at the time of the Permanent 
Settlement, enacting that the revenue 
which they should pay for their estates 
then settled with them was fixed for ever. 
If these rights are to be taken away hy the 
general words “other sources of income,” 
clearly their rights would be taken away 
without their having any knowledge or op- 
portunity of resisl{ing it. < 
As Lord Blackbutrn putsit, it 13 an in- 
telligible principle that the Legislature shall 
not be presumed to have done anything 
unfair and to have taken away a privilege 
not having openly stated that they meant 
to take it away or -in such open or 
clear language that the persons affected 
might come and resist and use arguments 
to show why it should not be taken away 
but having simply used general words quite 
consistent with their never having thought 
of the privilege at all. . ; 
It must be remembered that the Income 
Tax Act was passed by the Central Assem- 
(2) g 43 Oh. D. 12at p 17; 62 L. T, 15. 


(3) 1879) 3 A: O. 944 at p. 967; 48 L. J. Ex, 186; 39 
Ia T. 261; 26 W, R. 698. 
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bly. There are many parts of India where 
the Perinanent S:ttlement and all that it 
implies are entirely unknown, and there 
is nothing to show that the Legislature 
when enacting the particular Act had in 
mind ths Permanent Settlement and deli- 
berately took away one of the privileges 
conferred by the Regulation. As Lord 
Blackburn puts it the general words are 
quite consistent with the Legislature having 
never thought of the Permanent Settlement 
at all. It is difficult for me to think that 
the Legislature would by an indirect route 
alter the important and long-cherished 
privileges conferred by the Permanent 
Settlement. | 

I am notin any way impressed by the 
argument of the Commissioner of Income 
Tax that hitherto incomes from fisheries 
have been assessed to income-tax without 
Objection. It may have been but that does 
not make it any more legal. Neither is 
there anything to show that the incomes 
of these: fisheries ‘he referred to were taken 
into account in fixing what revenue had to 
be paid. 

The .view which I now take is the view 
which has commended itself to the Madras 
High Court [sea Secretary to the Chief 
Commissioner of the Income Tax, Madras 
v. Zemindar of Singampatti (4)] and also 
to the Patna High Court [see Maharaj 
Dhiray of Darbhanga v. Commissioner of 
Income Tax (5)] The answer I would give 
to the Reference of the Commissioner of In- 
come Tax is that the incomes of such jalkars 
as are referred to in his letter ot refer- 
ence àre not liable to be assessed to income- 
tax. ` 

Page, J.—I agree, In the case of Pro- 
bhat Chandra Barua v.. Emperor 6) I had 
occasion to state my views on this matter 
and Ineed not repeat them. In that case 
I had the misfortune to differ from my 
brother Rankin; but before that case was 
decided the Madras High Court in Secre- 
tary tothe Chief Commissioner of the In- 
come-Tax, Madras v. Zemindar of Singam- 
patti (4) and since it was decided, the 


. N. 353, 31 M L. T. 21; A, I. R. 1922 Mad. 


(5) 78 Ind. Cas. 783; 3 Pat. 470, 2 Pat. L R. 25 
Or.; (1924) Pat. 69; 5 P. L. T. 459; A I R 1924 Pat. 
474 on remand 92 Ind. Oas. 338; (1925) Pat 49, 2 
Pat. L. R. 242 Or.; A. I. R. 1925 Pat. 313; 6 P. L.T. 


355. 
49 84 Ind. Cas. 31, 51 O. 504; A.I R. 1924 Cal, 


es Ind. Cas. 504; 45 M. 518; 15 L. W. 496; (1922) 
305 
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Patna High Court in Maharaj Dhirej of 
Darbhanga v. Commissioner of Income Tax 
(9) arrived at the same conclusion ax that 
which I expressed in Probhat Chandra 
Barua v. igmperor (6). Itis highly unport- 
ant that questions affecting the lialulity of 
the subject to taxation should not remain 
in doubt, and notwithstanding tho dis- 
sentient views of Rankin and Mullick, JJ, 
it is satisfactory that a Full Bench of the 
Madras High Court, and a Division Bench 
of the High Courts at Calcutta and Patna 
which have been invited to espress an 
opinion on this important matter have each 
now answered the question propounded in 
the same sense, and are of opinion that 
income derived from sources such as that 
which is the subject-matter of this Refer- 
ence is not assessable to income-tay. 
R. L. Answered accordingly. 


sh rama a Neraka era 


RANGOON HIGH COURT. 
Oivit MISCELLANEOUS APPEAL No. 15 
oF 1925, 

November 23, 1925, 
Present:—Justice Sir Benjamin Herbert 
Heald, Kt, and Mr Justice Chari, 
MAUNG HTIN GYAW AND ANOTRER— 
APPRBLLANTS 
VveTsUus 
MAUNG PO SEIN QYI AND ANOTHER— 
RESPONDENTS. 

Probate and Administration Act (V of 1885, 3. dL— 
Administrator pendente lite, appointment of—Court- 
fee, whether payable, 

Where an Administrator pendente lite is appointed 
in any testamentary proceeding, the proper Court-feo 
must be paid before the issue of such giant, end upon 
termination of the proceedings the person in whose 
favour the full grant is ordered to issue is ontitled to 
such grant free of payment. [p. 544, col 2] 


Appeal against an order of the District 
Judge, Myaungmya, in Civil Miscellancous 
No. 13 otf 1924. 

Mr, Ba Thein, for the Appellants. 

Mr. Kyaw Dvn, for the Respondents. 

ORDER.—In Civil Miscellaneous Case 
No. 13 of 1924 of the District Court of 
Myaungmya the present respondents, Po 
Sein and Mg Chein, alleging themselves to 
be adoptive sons of one Po Thet whe had 
died leaving a very large estate, applied for 
Letters of Administration in respect of that 
estate. In their application they mention- 
ed the present appellants. Tin Gyaw and 
Sein Shwe, as being respectively a son-in- 
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law who claimed to be also an adoptive son, 
and a minor grandson of Po Thet. 

It appears that the respondent Po Sein 
has also filed a regular suit for the adminis- 
tration of the estate and in that suit has 
applied for the appointment of a Re- 
ceiver for the whole estate, but apparent- 
ly no such Receiver has yet been 
appointed. It appears further that appel- 
lants also have filed a suit in respect 
of moveable property, valued at over 12 
. lakhs of rupees, alleged to belong to the 
eatate, and have got a Receiver appointed 
for that property. 

In the miscellaneous case respondents 
applied for the appointment of an Adminis- 
trator pendente lite ora Receiver for the 
whole estate, and a Pleader, Mr. Banerjee, 
who had been appointed Receiver for 
the moveable property mentioned above, 
was ordered tobe appointed totakechargeof 
the immoveable properties also as Adminis- 
trator pendente lite, provided that he gave 
security in half a lakh and paid the neces- 
sary Court-fees. He gave the required 
security, and applied to the Court for pre- 
mission to pay the Court-fees, which 
amounted to Rs 18.804, out of monies 
belonging to the estate which were already 
in his hands, presumably as Receiver of the 
moveable property. 

The Court refused to allow the Court- 
fees to be so paid and directed that respond- 
ents, at whose instance the appointment of 
an Administrator pendente lite was ordered, 
should pay the fees out of moneys belonging 
to the estate which were in their possession. 

Shortly after that order was made the 
Judge who made it was transferred to an- 
other Court, and instead of appealing 
against the order respondents applied to 
his successor to vary the order as to pay- 
ment of the Court-fees. 

Appellants’ learned Advocate asked to be 
heard against their application, but respond- 
ents contended that appellants were not 
entitled to be heard because the question of 
OCourt-fees was one merely between them- 
selves and Government. 

The new Judge, accepting this view, 
refused to hear appellants and passed an 
order stating that no Court-fees were pay- 
akle by an Administrator pendente lite. 

Appellants’ appeal against that order on 
the grounds that the Judge had no power 
to review his predecessor's order, that he 
was wrong in refusing to hear them, aad 
that he was mistaken in holding that Oourt- 
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fees are not payable in respect of adminis- 
tration pendente lite. 

We see no reason to doubt that the Judge 
was wrong in reviewing his predecessor's 
order and in refusing to hear appellants, 
and his order must be set aside, 

lt seems desirable, however, that we 
should express an opinion as to whether or 
not the Original Judge was right in ordering 
OCourt-fees to be paid on an administration 
pendente lite. No authorities on the sub- 
ject have been cited before us and there 
seem to be few if any relevant judicial 
decisions, Kinney in his Annotated Edition 
of the Probate and Administration Act 
(Sscond Edition, page 71)says:—‘“under the 
Oourt Fees Act in India duty is payable on 
such a grant (that is, a grant of Letters to 
an Administrator pendente lite) and this 
duty is to be paid on the value of the assets 
before the grant issues” and in his work on 
“The law relating to Estate Duty in India” 
(1918, page 70) he says “Ifan Administrator 
pendente lite is appointed in any testament- 
ary proceedings the duty must be paid 
before the issue of such grant, and upon 
termination of such proceedings the person 
in whose favour the full grant is ordered to 
issue is entitled to such grant free of pay- 
ment.” IJtis true that he cites no judicial 
authority for these statements, but he was 
himself for many years Administrator- 
General of Bengal, and there can be no 
doubt that in Bengal at any rate it has been 
the practice to charge Oourt-fees on Letters 
granted to Administrators pendente lite. It 
is also the practice in this Court. We have 
considered whether or not the fact that s, 34 
of the Probate and Administration Act 
speaks of the appointment of an Adminis- 
trator and not of the grant of Letters would 
warrant an inference that an Administrator 
pendente lite can act as such without the 
grant of Lettera to him, in which case no 
Court-fees would be payable, since they are 
payable only on Letters, but we have come 
to the conclusion that no such inference is 
warranted since s. 41 of the Act, which also 
speaks of the appointment of a person to 
administer the estate, clearly contemplates 
the grant of Letters to such person. 

In these circumstances we are of opinion 
that the order directing that Court-fees 
must be paid before the appointment of the 
Administrator pendente lite was confirmed 
was correct. It seems probable that in this 
particular case the appointment of a 
Receiver would have been sufficient, since 
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it appears that all that the Court intended 
the Administrator pendente lite to do was to 
receive the rents of the immoveable pro- 
perty, but this Court has already, in its 
order in Oivil Miscellaneous Appeal No. 91 
of 1924, refused to interfere with the lower 
Court's direction that an Administrator 
pendente liteshould be appointed, and, there- 
fore, all that it is necessary for us todo in 
the present appeal is to set aside the illegal 
order which is under appeal and .to leave 
the original order, which it purported to 
vary or set aside, in full force and effect. 

We accordingly set aside the lower Court's 
order of fhe 26th January, 1925, and direct 
respondents to pay the costs of this appeal, 
Advocate’s fee to be five gold mohurs. 

x. K, Order set aside. 


ALLAHABAD HIGH COURT. 
First Cryin APPRAL No, 215 or 1922. 
March 3, 1926. 

Present :—Mr, Justice Sulaiman 
gand Mr. Justice Mukerji. 
MARU—Pruatntire— APPELLANT 
versus 
Musammat HANSO AND OTHERS—— 


DEFENDANTS——RasgPponDSnTSs. 
Hindu Law—Widow’'s estate-—Surrender—N eces- 


ey. 4 

For a surrender by a Hindu widow to be valid, it is 
not necessary that it must be of the entire estate by 
one act. Successive alienations can be validly support- 
ed if their cumulative effect is an alienation of the 
T estate in favour of the next reversioner. [p. 544, 
col, 2. 

Beham Lal v, Madho Lal Ahir Gayawal, 19 ©, 236 
at p. 241; 19L A. 30, 6Sar P O.J,. 838; YInd Dee. 
(N. 8.) 603.(P. 0.), Rangasam: Gounden v. Nachiappa 
Gounden, 50 Ind. Oas. 498; 17 A. L. J. 536; 36 M. L. 
J. 493; 29 O, L. J. 539; 21 Bom. L. R. 610, 23 O. 
WON. 777; (1919) M. W. N. 262; 42 M. 523, 26 M. L. T. 
5; 10 L. W. 105; 46 1 A.72; 1 U.P. L R (P.O 
66 (P.0.), Bajrangi Singh v. Manokarnika Bakhs 
Singh, 30 A. 1; 12 0, W. N. 74; 9 Bom L. R. 1348; 6 
O. L. J. 768; 3M LT. 1, 5A. L.J. IM. DL d. 
605; 11 O 0. 78; 351. A.1 (P. O), Bhagwat Koer v. 
Dhanukdarı Prashad Singh, 53 Ind. Gas. 347; 17 A L. 
J. 1036; 37 M L. J. 513; (1919) M. W. N B60, IP L. 
T.1; 2 UF. L R. (P. 0.) 27, 46 I. A. 259; 47 O 486; 
22 Bom. L.R. 477; 240. W.N. 274; 12 L W. 103 
(P. O) and Rao Bahadur Man Singh v. Maharani 
Nawlakhbati, 94 Ind. Oas. 830, 24 A. L. J. 250; 50 
M. L. J. 332, 430. L. J. 259; A. 1. R. 1926 P. O. 
2, referred to. - j 

The question of necessity arises only when there is 
a partial surrender or transfer. [p. 545, col. 1.] 

First appeal from a decree of the Sub- 
ordinate Judge, Meerut, dated the 10th of 
March 1922. 


Dr. N. C. Vaish, for the Appellant. 
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Mr. B. E. O'Conor, for the Respondents, 

JUDGMENT. —Thbis isa plaintifs ap- 
peal arising out ofa suit for a declaration 
that a deed of gift dated the 28th of March 
1916 executed by Musammat Hanso, defend- 
ant No. l (who has died during the pend- 
ency of the appeal) in respect of a moiety 
share of the property left by Ghasita, the 
paternal grandfather of the plaintiff, as 
also the transfer of the other half by muta- 
tion of names were notbinding on the re- 
versioners. Ghasita was admittedly the last 
owner of the property and he died leaving 
three daughters, One daughter died first. On 
her death the names of the two surviving- 
daughters Musammat Sundar and Musanı- 
mat Hanso were recorded in the revenue 
papers in equal shares. Musammat Sundar 
died about 1897 and on her death it is 
admitted in the plaint that Musammat 
Hanso caused the name of Sundar’s son 
Bhartu to be entered in the revenue papers 
in placeofhername as against the half 
share in her possession. Later on Musammat 
Hanso executed a deed of gift in 1916 with 
regard to theremaining half sharein favour 
of Bhartu and got Bhartu’s name recorded. 
On Bhartu’s death the names of the defend- 
ants Nos, 2 to 4, his sons, were caused to be 
recorded in the revenue papers by Alus- 
ammat Hanso. The plaintiff, however, 
asserted that in spite of the entry of the 
name of Bhartu, Afusammat Hanso herself 
remained in possession of the property. 
The contesting defendaats denied that 


. Musammat Hango remained in possession of 


any portion of the property after the said 
transfer and pleaded that these transfers 
amounted toa complete effacement of the 
Hindu daughter’s interest anda surrender 
in law in favour of the defendants’ father. 
The learned Subordinate Judge has found, 
as a matter of fact, that Musammat Hanso 
divested herself of all interests in the two 
portions of the property by two successive 
stages and that she did not remain in 
possession of the property alter the trans- 
fers, The learned Judge has found that 
the entire effect of these transactions was 
that a legal surrender took place io favour 
of Bhartu, In the grounds of appeal be- 
fore us the questions of fact are not chal- 
lenged. It may, therefore, be taken for 
granted that Musammat Hanso in her life- 
time gave over possession of the half share 
standing in thename of Musammat Sundar 
to Bhartu and put him in effective posses- 
sion thereof intending that he should 
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remainowner of it and that subsequently 
she transferred the remaining half share 
which had remained in her possession in 
favow of Bhartu and put him in possession. 
lt is not disputed thatthese two transfers 
covered the entire estate left by Ghasita. 
Nothing was reserved for herself by Musam- 
mat Hanco. 

The only point urged before us is that in 
order to bs valid as a complete surrender 
it isnot only necessary that the surrender 
must be in respect of the entire estate but 
that it must also take effect simultaneously 
and at one and the same time. ‘The con- 
tention is thatiftheentire estate is trans- 
ferred in favour of the next reversioner by 
successive steps no legal surrender can take 
place. The learned Vakil for the appellant 
relies on the case of Behari [nl v. Madho 
Lal Ahir Gayawal (1). The passage relied 
upon is as follows :— 

“ It was essentially necessary to withdraw 
her own life-estate, so that the whole estate 
should get vested atonce in the grantee. 
The necessity of the removal of the obstacle 
of the life-estate is 8 practical check on 
the frequency of such conveyances”. 


The argument is that the use of the expres- 
sion “at once” by their Lordships in- 
dicated thatthe surrender must come into 
effect by one single act. This contention 
cannot be accepted. heir Lordships had 
before them an ekrarnama under which the 
limited owner had declared that she should 
till the end of her life hold possession of the 
estate and that it was only after her death 
that one Behari Lal wasto enter into pos- 
session and enjoy the profits of the mouzas, 
Their Lordships clearly meant that sucha 
transfer was not an immediate transfer of 
the estate so a3 to amount to a surrender be- 
cause it was to take effect not at once but 
after her lifetime. The next case relied 
upon on behalf of the appellant isthe caseof 
Rangasami Gounden v. N achiappa Gounden 
(2). Their Lordships in that case ap- 
roved of the statement of law made by 

ord Morris in Behari Lal's case (1). Buta 
careful perusal of that judgment really 
destroys the appellant’s argument. It may 
pe noted that in a previous case decided by 


(1) 19 O 236 at p 241,19 LA. 30; 6 Sar. P. O. J. 88; 
9 Ind Dec. T s ) 603 (P. C.). 

2) 50 Ind. Cas, 498; 17 A. L J. 536, 36 M. L. J. 
493, 23 O. L. J 939, 21 Bom. L. R. 640; 234 O, 
W. N. 777; (1919) M. W. N. 202; 42 M. 523; 26 M. L. 
T, 5, 10 L. W. 105, 46 L A. 72; 1 U. P, L. R. (P.O) 
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tbeir Lordships of the Privy Council, viz. 
Bajrangi Singh v. Manokarnika Bakhsh 
Singh (3) successive sale-deeds executed by 
a Hindu widow with the consent of all the 
reversioners, who were then alive, had been 
upheld by their Lordships. The ianguage 
of the concluding portion of the Judgment 
was such as to lead some Oourts to suppose 
that the consent of all the reversioners for 
the time being is absolutely sufficient and 
conclusively establishes the validity of such 
a transfer. Their Lordships in Gounden's 
case (2) referred to this previous case and 
explained it. At page 547*, their Lordships 
pointed out that the Oalcutta view had been 
affirmed against the Allahabad view, but the 
judgment did not particularise on what 
exact ground the allegation was supported. 
Their Lordships then pointed out thatin that 
particular case, viz. Bajrangi Singh's case 
(3) the decision might possibly have been 
supported by either of the two grounds :— 
(1) “Although there were three successive 
alienations they in cumulo amounted to an 
alienation of the whole immoveable pro- 
perty”; and (2) “But apartfrom that the 
alienations were all made for purposes of 
ostensible necessity’. i | 
This judgmeat clearly shows that their 
Lordships had in mind that successive 
alienations can be validly supported if the 
cumulative effect of these is an alienation of 
the whole estate infavonr of the next re- 
versioner. This observation of their Lord- 
ships militates against the suggestion that 
no surrendér can take place unless it be by 
one act. The subsequent case of Bhagwat 
Koer v. Dhanukdari Prashad Singh (4) is not 
directly in point, Lastly, reliance has been 
placed on the recent case of Rao Bahadur 
Man Singh v. Maharani Nawlakhbatt (5) 
2nd of December 1925 and it is urged that 
no surrender can take place unless it ig 
supported by necessity, The case referred 
to is no autherity for such a novel proposi- 
tion of law, Their Lordships clearly rè- 
affirmed their view in Gounden’s case (2) 
and remarked that where a surrender of her 
whole interest in the whole estate in favour 


(3) 80 A. 1; 120. W. N. 74; 9 Bom L R. 1348; 60. 
L. J. 766; 3 M.L.T.1; 5A. L. J.1; 17M. L. J. 603; 
11 0.0 78; 35 L A. 1 (P. 0). 

(4) 53 Ind Oas 347; 17 Á. L J. 1036; 37 M. L. J. 
513; (1919) M.W N 860; 1P L.T |, 2U.P L.R, 
(E. O) 27; 46 I. A. 259; 47 O. 466; 22 Bom. L. R. 477; 

40. W. N. 274; 12 L. W. 105 (P. 0.). 

(5) 94 Ind. Cas. 830; 24 A. L J. 250; 50 M. L. J. 

332; 43 O. L. J. 250; A. I. R. 1926 P. 0.2. 
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of the nearest reversioners takes place the 
i of necessity in such circumstances 

oes not fail to be considered. The question 
of necessity arises when there is only a 
partial surrender or transfer, 

On general principles also we see no 
good ground for holding that if a widow 
brings about a complete effacement of her- 
self with the result that the entire estate 
vests in the next reversioner, though the 
same might have been obtained by a pro- 
cess consisting of several stages, there is 
no legal transfer. 

in our opinion, therefore, the appeal has 
no force and is dismissed with costs includ- 
ing Counsel's fees in this Court on the 
higher scale, 


R. L. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATA DECREE 
No. 571 or 1923. 

January 25, 1926. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Graham. 
DINU GHOSE AND OTHERS —DRBFENDANTE 
— APPELLANTS 
VETEUS 
KATI GHOSE—PLAINTITF— 

RESPONDENT, 

Contract Act (IX of 1872), ss. 69, 70—Jote held by 
several persone—Money paid by one to avoid sale— 
Contribution. 

A joint holder of a jote is entitled to contribution 
from his co-sharers for money paid by him to avoid 
the sale of the jote for arrears Pie rent. 

Futteh Av Gunganath Roy, 8 0.113; 10 © L.R. 
20; 4 Ind Dec. (N. s) 78 and Manindra Chandra 
Nandy v. Jamahit Kumari, 32 0. 643; 9 C. W. N 670, 
dissented from. 

Mothooranath Chuttopadhya vw. Kristo Kumar Ghose, 
4 0. 369, 2 Ind. Dec. (N. 8) 234, Swarnamoyee Debi v. 
Hari Das Roy, 60. W. N. 903, Mohendra Ghoshal v. 
Bhuban Mardana, 6 Ind. Cas, 810; 14 O. W. N. 945; 
12 0. L. J. 568; 38 O, 1, Ram Lal Mandal v Khiroda 
Mohini Dasi, 20 Ind. Cas. 569: 18 O. W. N. 113 and 
Prosonno Kumar Basu v. Jamaluddin Mahomed, 15 
Ind. Cas. 55; 18 O. W. N. 327, relied on. 

Appeal against a decree of the Subordi- 
nate Judge, Third Court, Midnapur, dated 
the 25th October 1922, affirming that of the 
Munsif, Dantan, dated the 14th November 
1921. 

Mr. Amarendra Nath Bose and Babu 
Arun Chandra Bose, for the Appellants. 
Mr. Gunada Charan Sen and Babu 
Prosanta Bhusan Gupta, for the Respond- 
ents, 
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JUDGMENT., 

Suhrawardy, J.—The suit ont of 
which this appeal has arisen was one for con- 
tribution. The facts are that the plaint- 
iff and the defendants held a jote jointly. 
At the instance of the landlord a certifi- 
cate was issued and the jote was sold for 
arrears of rent. The plaintiff paid the 
amount and had the sale set aside. There- 
after the present suit was brought by the 
plaintiff for contribution against the de- 
fendants Nos. 1 to 6. The defendants 
Nos. 5 and 6 settled this case against 
them with the plaintiff; and the defendant 
No. 4’s contention was that he had paid 
his share of rent to the plaintiff. He died 
during the pendency of this appeal in this 
Court and no substitution has been made 
in his place. The defendants Nos. 1 to 3 
who are now the appellants before us con- 
tend that they had paid their quota of the 
rent to thelandlord before the certificate was 
issued. The Courts below have granted 
a decree to the plaintiff and the only 
ground taken before us on behalf of the 
defendants Nos. 1 to 3 is that the plaintiff 
and the defendants being co-tenants and 
jointly liable forthe rent in respect of 
their joint tenancy, no right of contribu- 
tion exists between them. I may mention 
that this point was not raised in either 
of the Courts below and itis one which 
may depend upon the nature and special 
incidents of the tenancy. We are not dis- 
posed to allow the appellants to take it in 
this Court which is the third Court dealing 
only with questions urged in the Courts 
below in which only such questions of 
fact could have been raised. But on the 
ground taken by the appellants I do not 
think that they are entitled to succeed. The 
only authority which the learned Advocate 
for the appellants has placed before us is 
the decision in the case of Futteh Ali v. 
Gunganath Roy (1). In that case the quas- 
tion that came up for decision was whe- 
ther the suit for contribution, not founded 
upon contract but in respect of money for 
which the plaintiffand the defendant in 
the contribution suit had been by a former 
decree made jointly liable was or was not 
within the cognizance of the Court of 
Small Cause. It was held that such g 
suit did not lie in the Oourt of Small 
Causes. In coming to that conclusion the 
learned Judges made a casual observation 


o(1) 8 0. 118; 106. L. R. 20; 4 Ind, Doo. (x. a} 72, 
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to the following effect: 
doubt whether a suit for contribution, 
where -both plaintiff and defendants were 
liable for the money paid by the plaintiff, 
falls within the scope of either s. 69 or 
s, 70 of the Contract Act, which seem 
rather to contemplate persons who not 
being themselves bound to pay the money 
or to do theact, do it under circumstances 
which give thema right to recover from 
the person who has allowed the payment 
to be made and has benefited by it.” 
They cited no authority for this view as 
it was not necessary for the decision in 
that case. But a contrary view was taken 
long before that case was decided (and 
has been consistently held to be correct) 
in Mathoora Nath Chuttopadhya v. Kristo 
Kumar Ghose (2). The facts were that A 
and B purchased at different times por- 
tions of the property on which there was a 
mortgage. There was a covenant in the 
deed of conveyance in favour of B that 
he would pay the entire mortgage-debt on 
thé property. The mortgagee subsequently 
brought a suit and obtained a decree which 
was paid off by B. B then brought a suit 
for contribution against A andit was held 
that notwithstanding the terms in Bs con- 
veyance he is entitled to succeed against 
A andthe ground for the decision is thus 
stated by Markby, J., with reference to s. 
6Y of the Indian Contract Act: ‘The 
plaintiff was interested in the payment of 
this money, because, he says, if he had not 
paid it, his land would have been sold and it 
was a debt which the defendant was bound 
by law to pay, because the mortgagee had 
legal means to recover it against him. It 
seems, therefore, impossible to say that 
the case does not fall within that section.” 
(s. 69). In Swarnamoyee Debi v. Hari Das 
Ray (8) the Court observed as follows: 
“That section (s. 69) contemplates a case 
in which there are several co-sharers 
in possession of land and where some of 
them having neglected to psy what is due 
from them in respect of the occupation of 
the land, one of their number pays what 
is due from all, he may then recover con- 
tribution from the rest.” To the same 
effect is the observation of Doss, J., in 
Mohendra Ghoshal v. Bhuban Mardana (4): 
“The plaintiff and the defendants Nos. 1-8 


(2) 4 0.869; 2 Ind. Dec. (x. a) 234, 
(3) 6.0. W.N. “alae 


) 6 Ind. Cas. 810; 14 O. W, N. 945; 
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are...joint owners of the tenure and arẹ 
jointly and severally liable to their land- 
lords forthe entire rent Itis unquestion~ 
able thatif any co-sharer tenant pays off 
the entire rent, he is entitled to sue his 
other co-sharers for contribution.” In kam 
Lal Mandal v. Khiroda Mohini Dasi (5; one 
of the joint tenants against whom a decree 
for rent was obtained purchased the decree 
in the benami of another person and sub- 
sequently used his co-tenant for contribu- 
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tion, It was held that the purchase by the . 


plaintiff though against the provisions of 
the Code was virtually a payment of the 
decretal amount and, therefore, the plaintiff 
was entitled to claim contribution from 
his co-tenants. In another case in the same 
volume Prosonno Kumar Basu v. Jamalud- 
din Mahomed (6) the facts were that A and 
B were under-raiyats in respect oi & non- 
transferable holding. B transferred his 
share to A. The transfer was not recog- 
nised by the landlord. The landlord ob- 
tained a decree for rent against A and B 
whereupon ‘A satisfied the decree and 
brought a suit for contribution against B. 
It was held that s. 69 of the Contract Act 
applied and the following observation was 
made: “The plaintiff by the payment 
which he made satisfied the arrears of rent 
due on account of the holding and that 
rent was payable...by the plaintiff and the 
defendant No.1. We are, therefore, not 
prepared to hold that s. 69 has no applica- 
tion.” Then the learned Judges proceeded 


to observe that assuming that 9.69 bad. 


no application s. 70 undoubtedly governed 
the case. Against this current of decisions 
there isan observation made in Manindra 
Chandra Nandy v. Jamahir Kumari (7): “It 
will be seen that a. 69 contemplates a case 
where the person, who makes the payment, 
is under no legal liability to makeit, and 
he pays the money for another person, 
who is bound in lawto pay.” This ob- 
servation was not necessary forthe purposes 
of the judgment in that case for there the 
plaintiff was found to be under the legal 
liability to pay the entire amount of rent 
claimed in that suit. Even ifs. 69 is held 
not toapply to a case like the present, 
there is hardly any doubt that s. 70 covers 
a case of this description. It is argued 
that the use of the words ‘another person’ 
suggests that the person making the pay- 
(5) 20 Ind. Oas. 569; 18 O. W. N, 113, 


(6) 15 Ind, Oas 55; 18 O. W. N, 327: 
(7) 32 O, 643; 0 O. W., N. 670, 
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ment must be under no liability to make it. 
We do not think that we should accept this 
contention as sound. 

The result is that this appeal fails and is 
dismissed with costs, 

Graham, J.—In my judgment the 
terms of s. 70 of the Indian Contract’ Act 
are wide enough to cover the case and the 
plaintif-respondent is clearly entitled to 
recover from the defendants the amount 

aid by him on their behalf and for their 

anefit, It may be hard on defendants 
Nos. 1 to 3 who had paid their share of 
the rent to the landlord before the certifi- 
cate was issued, but that would not justify 
us in denying justice to the plaintiff in 
this case, who is, in my opinion, entitled 
in law as well as in equity to be re- 
imbursed by the defendants. The defend- 
ants Nos. 1 to 3 must seek their remedy 
by a suit, iso advised, against the land- 
lord. I agree that the appeal should be 
- dismissed with costs. 


R. La Appeal dismissed. 
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BOMBAY HIGH COURT. 


O1vit EXTRAORDINARY APPLIOATIONS Nos. 75. 


AND 76 oF 1924. 

November 6, 1925, 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
VALOHAND DIPOHAND—Appticant 
Versus 
GQULBA LAXMAN—Opponrant. 

Civil Procedure Code (Act V of 1908), Sch. II, 
para, 10-——-Award, filing of, n Court—Notice to parties, 

When the arbitrator himself brings in the award 
to the Court, the Oourt is bound to give notice to the 
parties that the award has been filed, and the Court 
cannot possibly pass a decree in terms ofthe award 
unless such notice has been given. 

But where the parties or their Pleaders bring in an 
award and ask that it should be filed and the Oourt 
informs the Pleaders or the parties that they should 
file objections within the time provided by the 
Limitation Act, namely, ten days, then everythin 
required by law has bean done and no mat 
irregularity haa been committed, 

Applications praying for reversal of the 
award decree passed by the Sub Judge, 
Shirpur, in Suit No. 393 of 1922. 

Mr. M. V. Bhat, for the Applicant. 

JUDGMENT. 

Macleod, O. J.—In this case one Gulba 

valad Laxman filed a suit in the Second 


Qlasa Subordinate Judge's Court at Shir- 


VALCHAND DIPOHAND Y. 
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pur in the District of Khandesh against 
one Valchand Dipchand to recover the 
price of cotton sold to him. After issus 
were framed the matter was referred tọ 
Mr. Jinsiwale, Pleader, as arbitrator, win, 
after recording evidence, submitted his 
award, directing Valchand, the present 
petitioner, to pay Rs. 986 with proporticnate 
costs and future interest. A decree was 
passed in terma of the award and the 
defendant now asks this Court to interfere 
in revision on the ground that no notice 
was given of the filing ot the award as 
required by para. 10 of the Second Schednle 
of the O. P. O. Under para. 10:— 

“Where an award in a suit has been mace, 
the persons who madeit shall sign it and 
cause it to be filed in Court, together with 
any depositions and documents which have 
been taken and proved before them: and 
notice of the filing shall be given to the 
parties.” 

It is quite clear that when the arbitiator 
himself brings in the award to the Court, 
the Court is bound to give notice tu the 
parties that the award has heen filed, and 
the Court cannot possibly pass a decree 
in terms of the award unless such notice 
has been given. A report was called for 
with regard to the circumstances in which 
the decree was passed, The Subordinste 
Judge reported :— 

“No notice was issued to or served upon 
the applicant Valchand Dipchand. But the 
roznama in the case (O. 8. No. 393 of 1922 
of this Court) shows that the Pleaders 
on either side were present and in their 
presence the case was set down for filing of 
objections, if any, to a date 11 days there- ` 
after. The roznama read:— 

‘Date, November 30, 1923, Pleadeis for 
parties present. Award from the arbitra- 
tor, Case adjourned for giving objections 
of the award to December 11, 1923."" 

It would appear then that the award was 
brought into Court by the parties them- 
selves or their Pleaders, and it is not cer- 
tain even whether the arbitrator himsclt 
was present. If the parties or their Plea- 
ders bring in an award and ask that it 
should be filed, and the Court informs 


‘the Pleaders or the parties that they 


should file objections within the time pro- 
vided by the Indian Limitation Act, nantly, 
10 days, then it seems to me everything 
that isrequired by thelaw has been done, 
Then it cannot be said that because after 
giving noticeto the parties, or to thcir 
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Pleaders if the parties arenot present, and 
the Court does not issue further notice to 
the parties, a material irregularity has 
been committed which entitles this Court 
to set aside the whole of the “proceedings. 
We have been referred to the decisions in 
Rangasami v. Muttusami (1) and Chatarbuj 
v. Ganesh Ram (2). But in both those cases 
there was no proof that any notice had been 
given to the parties or their Pleaders that 
theaward would be filed. Therefore, with 
due respect, the Courts were right in hold- 
ing that there had been a material irregu- 
larity. 

In this case the facta disclose that all 
that was required to be done in order that 
the parties should have notice that objec- 
tions should be filed within the prescribed 
time, has been done. We discharge the 
Rule. 

Coyajee, J.—I agree. 

R. L. Rule discharged. 

(1) 11 M. 144; 4 Ind. Dec. GE s.) 100. 

i At 20 A, 474; A. W. N. (1898) 132; 9 Ind. Dec. (N. 6.) 
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PATNA HIGH COURT. 

OivIL Revision Nos, 454 AND 460 or 1925. 
March 5, 1926, 
Present:—Myr. Justice Foster. 
JODHI SINGH AND ANOTHER— 
PETITIONERS 


versus 
CHHOTU MAHTO AND OTHER8S— OPPOSITE 


PARTY. 
Contract Act (IX of 1872), s. @8~—Decree againat 
rguardian—linor, liability of. 
A minor, although not personally liable, is bound 
to discharge out of his property a decree passed 
against his natural guardian for a debt contracted for 


s nece purpose. 
Kashi san | Singh v. Akleshwart Prasad Narain 
Singh, 58 Ind. Cas. 22: 2 P, L. T. 35, distinguished. 


Appeal from an order of the Small Cause 
ER Judge, Bihar, dated the 20th August 
1925. 

Mr. Sambhu Saran, for the Petitioners. 

Mr. B. P. Verma, for the Opposite Party. 

J UDGMENT.—The first point taken 
by the petitioners is that they being minors 
cannot be made parties liable under a 
decree for re-payment of a loan taken by 
their natural guardian during their minor- 
ity. TtLelea:ned Vakil calls attention to 
thecase of Kashi Prasad Singh v. Akleshwart 
Prasad Narain Singh (1). That case can be 

(1) 58 Ind Oas, 22;2 P L.,T. 35, 
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at once distinguished, It was found to be 
not a suit for the price of necessaries. 
Now, here, according to the petition before 
me, the plaint alleges that the natural 
guardian was short of money to meet the 
household expenses of the family and she 
borrowed Rs. 85 from the plaintiffs which 
is the subject-matter of Suit No. 19 of 1925 
and shealso borrowed Rs. 60 to defray the 
expenses in the roksatt ceremony of her 
daughter which forms the subject-matter of 
Suit No. 18 of 1925; and, the plaintiffs’ case 
was that as both the loans were for family 
necessity and as the defendants Nos. 2 and 3 
(the present petitioners) were benefited there- 
by, they- were liable for the debts. As a 
matter of fact the plaint did not fairly ex- 
press the position of the minor defendants 
in the ldst sentence. The minor defendants 
cannot be personally liable, they cannot be 
arrested and dealt with in any of the usual 
methods adopted when adebtis being exact- 
ed from ordinary debtors. The only exception 
to the general rule protecting minors from 
decrees for debts and execution thereof is 
to be found in Hindu Law and in the 
general law, that where the expenses have 
been incurred by the natural guardian on 
behalf of the minor, and where that expendi- 
ture is necessary in the sense that it is an 6x- 
penditure which would have to be met by 
persons in the social position of these 
minors, the expenditure shall in such 
circumstances be considered to be for neces- 
saries; provided, of course, that the guardian 
was obliged by justifying circumstances to 
borrow money. The case of Kashi Prasad 
Singh is quite different. There was no men- 
tion of any supply of necessaries. Here the 
claim is obviously based primarily on 
an advance of money for certain necess 

purposes, and, secondly, upon the hand=. 
note, which is produced in support of 
the claim. Oases which are brought 
solely upon hand-notes and not under the 
rules of Hindu Law or the rules contained 
in such sections as 68 and 247 of the 
Contract Act, will exclude the special 
liability imposed by these provisions of 
Hindu Law and the Law of Contract. But 
here it has been found definitely in the 
judgment that the minors were supplied 
with money which was needed for purposes 
which can be considered to be necessary 
within the meaning of s. 68 of the Contract ` 
Act. The defendants cannot certainly be 
made judgment-debtors in the unrestricted 
sense, but their -property will be liable 
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uader the special provisions which I have 
referred to. 

There is another aspect of the matter. 
The guardian would certainly have to pay 
the dues under the hand-note and would 
certainly be entitled to be reimbursed out 
of the family property, so this form of 
decree saves a multiplicity of suits. 

The next point taken is that the appli- 


cation of the Usurious Loans Act to this case , 


was inadequate and that the interest should 
have heen reduced still more, That is ob- 
viously not a matter for a Court acting under 
8. 20 of the Provincial Small Oause Courts 
Act. 
. I am, therefore, satisfied that there is 


nothing in this case which the applicants , 


have shown to be not in accordance with 
law. The petitions are dismissed with 
costs, hearing fee one gold mohur. 

N. H. Petition dismissed. 


F omitti ere ee 


BOMBAY HIGH COURT. 
Sgconn OrvıL APPBAL No. 568 or 1924. 
October 9, 1925. 

Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
VANA KHUSHAL PATIL—APPRLLANT 

VETBUS 
RATILAL BHAIDAS—ReEsponpeEnt, 

Limitation Act (IX of 1908), Sch. I, Art. 166—Date 
Te dato oh al within the meaning of Art. 186 
of Sah, Ito the Limitation Act is the date when the 
property is put up for sale and knocked down -to the 
highest bidder. dest 

Second appeal from a decision of the 


District Judge, Khandesh; in Miscellaneous 
Appeal No. 3 of 1923, confirming that of 
the First Class, Subordinate Judge, Dhulia, 
in Darkhast No. 995 of 1921. 
Mr. B. G. Rao for Mr. G. S. Rao, D. B, for 
the Appellant. 
Mr. P. B. Shingne, for the Respondent. 
JUDGMENT.—In this case a decree 
was transferred to the Oollector for execu- 
tion under s. 1 (b) of the Third Schedule of 
the O. P.O. The property was put up for 
“gale by the mamlatdar on October 26, 1922, 
and knocked down to the highest bidder 
who made a deposit on the same day of 
one-fourth of the sale price. On November 
10, the Oollector directed that the remaind- 
er of the purcha3e-money should be collect- 
el UnderO XXI, r. 85, the full amount 
of purchase money payable shall be paid 


KALA-BINGH V. HAVIL, 


'. to the highest bidder, 
‘ moment that for one reason or another the 
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by the purchaser into Court bafore the 
Court closes on the fifteenth day from the 
sale of the property. 

However, we are not concerned in this 
cass with the question whether the highest 
eer complied with the conditions of the 
sale. 

On November 27, the applicant brought 
an application under O, XXI,r 89, to set 
aside the sale after making the necessary 
payment into Oourt. The lower Court re- 
jected the application as time-barred not 


; having been made within thirty days from 


the date of the sale. 

The applicant appealed to the District 
Oourt and the District Judge confirmed the 
decision of the lower Court. 

It has been urged before us that the date 
of the sale is not the date on which the 
sale takes place, and the highest bid is 


: accepted and the deposit paid, but the date 


when the Oollector confirms the sale and 


. directs the remainder of the purchage-money 
. to be collected. Butit seems very clear to 


us that the date of the sale is when the pro- 
perty is put up for sale and knocked down 
Supposing for a 


sale is not completed that does not alter the 


. fact that the sale has been held on that 
_ particular date. 


It is curious that this 
point, if it has any competence, should 
not have been raised before. Certainly, 
as far as My experience goes, it has always 
been considered that the date of the gale is 
when the property 13 put up for gale, 
and knocked down to the highest bidder. 

The appeal is dismissed with costs. 

R. L. Appeal dismissed, 
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LAHORE HIGH COURT. 
Sroonp Orvi, APPRAL No. 1455 or 1922, 
April 28, 1926. 

Present :—Mr. Justice Zafar Ali and 
Mr. Justice Addison. 

KALA SINGH AND ANOrBER—DEFENDANTS — 
APPELLANTS 

versus | 
HAVIL DROSASED, AND OTHERS—PLAINTIFFS 
AND SUNDER SINGH AND OTHREHS— 
DsPeNnDANTS—Reseon DENTS. 

Civil Procedure Code (Act V of 1998), O XXIT,r. 4 
—-Abatement—Test-—Appeal from declaratory decree 
—Death of some plaintiffa-respondents—Abatement, 
extent of, 
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Whether an appeal abates in whole or in part 
A aa upon the nature of the consequences that 
follow the abatement as against the deceased party. 

Where in an appeal from a declaratory decree some 
ofthe plaintiffs-respondents die and their legal repre- 
sentatives are not brought on the record in time, the 
eg abates in whole as aright to declaration can- 
not beso split upas to recognise it in the case of 
some of the plaintiffs and to refuse it to the rest. 


Second appeal fromadecree of the District 
Judge, Sialkot, dated the 28th March 1922, 
reversing that of the Munsif, First Class, 
Daska, District Sialkot, dated the 20th De- 
cember 1921, 

Mr, Ghulam Rasul, for the Appellants, 

Dewan Mehr Chand, for the Respondents. 


JUDGMENT.—The subject-matter of 
this litigation is agricultural land which 
once belonged to two brothers Arjan and 
Surjan of village Kot Dhodu in the Sialkot 
District. They gifted it to their sister's son 
Diala and the latter's line became extinct 
on the death of his son and the successor 
Jiwan, Some of the reversioners of the 
donors were already in possession of this 
land as mortgagees, and they as well as all 
others with the exception of three who 
figure as defendants Nos. 11—13 sued for 
a declaration that they were entitled to auc- 
ceed to the land in preference to defendants 
Nos. 1—10, the collaterals of Jiwan. The suit 
was dismissed by the Trial Court, but on 
appeal by the plaintiffs the lower Appellate 
Court decreed their claim. Two out of 
the said ten defendants appeared in this 
Court with this second appeal which was 
admitted. But they failed to apply within 
time to bring on the record the legal repre- 
sentatives of three of the plaintiffs-respond- 
ents who died after the appeal had been 
filed. Each deceased plaintiff has left a 
son and in the application now made to 
make the sons parties itis stated that their 
fathers died 18 months ago. It is 
conceded that the appeal as against the 
deceased plaintiffs abated on the expiration 
of 90 days from the date of their death 
and that the application for setting aside 
the abatement also is time-barred, but it 
is urged that this isa fit case for extend- 
ing the time under s. 5 ofthe Limitation 
Act because the defendants-appellants had 
mjgrated toa distant village in the Lyall- 
pur District and so did not become aware 
earlier of the death of the said three 
plaintiffs. But weare not prepared to be- 
lieve that the defendants-appellantg never 
-paid a visit to their homes during these 
18 months. It is matter of common 
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knowledge that paople who acquire lands 
in the new colonies keep visiting their ori- 
ginal villages, and it is significant that the 
defendante-appellants in their memorandum 
of appeal as well as in their subsequent 
application dated the 10th November 1924 
gave their original village as the place of 
their residence. Moreover the plaintiffs- 
respondents have filed a counter-affiidavit 
to the effect that the appellants had been 
living in their original village. We, there- 
fore, find no justification for extending the 
time, 

The next question is whether the appeal 
has abated in whole or only in part. The 
answer depends upon the nature of the 
consequences that follow the abatement as 
against the deceased plaintifis, Though 
the sons and successors of those plaintiffs 
will succeed to their own shares in the 
land which at present have not been spe- 
cified they will he entitled by virtue of the 
decree in their favour to succeed to the 
share of any of the remaining plaintiffs also 
whose line may die out in future. They 
will evidently losé that future right of suc- 
cession if the defendants should succeed in 
their appeal. Furthermore the right to 
the declaration sought for cannot be split 
up so as to recognise it in the case of 
some of the plaintiffs and to refuse it to 
the reat. We are, therefore, of opinion 
that the whole appeal has abated, and we 
find accordingly. 

The appellants to pay respondents’ ccsts 
in this Oourt. 


R. L, Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
First OCivin Apparat No. 37 oF 1923. 
August 28, 1925. 
Present :—Mr. Kennedy, J. O., and Mr. 
Rupchand Bilaram, A. J. O. h 
VISHNOMAL UDHAVDASN-—DRFENDANT 
—APPRLLANT 
VETSUS 
LALIBAI—PLAINTIFF—RESPONDENT, 


Hindu Law--Will—Bequest to two or more persons 
-— Estate taken, 

Per Kennedy, J. C. (Bilaram, A. J.C, expressing 
Ro opinion).—Under the Hindu Lew when property is 
bequeathed to two or more persons the legatees take 
the interest bestowed on them, whether that interest 
be a joint or separate interest, as their own self- 
acquired property and the interest of each-co-sharer in 


[95 I. O. 1946] 


such proparty dosa not pass on his death by survivor- 
ship to the other co-sharers but passes to his heirs and 
reyersioners. [p. 551, col. 2 ] 


First appeal from adecree of the Ad- 
ditional Judicial Commissioner. 

Mr. Kundanmal Dayaram, 
Appellant. 

Mr. Dingomal Narainsing, for the Re- 
spondent. 


for the 


JUDGMENT, 

Kennedy, J. C.—Topandas had five 
sons. Udhavdas pre-deceased him leaving 
two minor children (sons). Topandas also 
had a son Kissumal (of whom he dis- 
approved) and three other sons. 

Topandas executed a Will whereby, after 
making some provision for Kissumal, he 
divided the balance of his estate among 
the three living sons and the children of 
Udhavdas. He then died. One of the 
sons of Udhavdas was Narumal, who died 
leaving a widow Lalibai, the plaintiff. 
The other son was Vishnomal, the defend- 
ant. The plaintiff sued to have the 
share of her husband partitioned off and 
assigned to her, she averring that she had 
the usual widow's estate in the property 
of her husband who was, she stated, sepa- 
rate from his brother in respect of the 
property devised by Topandas. Vishno- 
mal, on the other hand, averred that his 
brother, while alive, was joint with him 
in respect of this property and that thus 
the plaintiff was not entitled to a life-interest 
in the share of Narumal but merely to 
maintenance, 

’ The learned Additional Judicial Commis- 
sioner decreed the plaintiff's suit. Two 
questions arose : 

Whether the property of Topandas was 
ancestral or self-acquired ? 

Whether the effect of the devise of pro- 
perty by Topands was to create a condition 
of jointness in respect of the property so 
devised between the sons of Udhavdas ? 


As regards the first question it has been 
found, and we see no reason to disagree 
with the finding, that the property was the 
self-acquisition of Topandas. 


The second question is more doubtful. 
In view of the division per stirpes effected 
by the Will ‘of Topandas among his descend- 
ants, it might be conjectured that the 
bequest to sons of Udhavdas was intended 
to be asifit were in some way to them as 
representing the dead Udhavdas and not in 
their personal capacity; but this is a mere 
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ou! 
conjecture. The balance of authority sce'ns 
to be on the side of the opinion that pròper- 
ty bequeathed to a Hindu is like property, 
the subject ofa gift, acquired by the leza! 26 
a3 a purchase or bequest taken by hi:s l£ 
individually It would seem that this is 
the true doctrine because otherwise treat 
difficulties would occur. Thus for insianze 
suppose a man left property jointly to tivo 
persons whom he supposed to be menihers 
of a joint family but were not actually euch, 
it could not be argued that the imaginery 
testator could by Will create in his legatess 
a status which was not actually theis. 
Moreoveras a Willis often executed lo: g 
before it comes into operation if the b: nñ- 
ciaries under the Will were joint at the titne 
of bequest and separate at the time of tie 
death the samediffiiculties would arise ‘Th 1s 
it seems that the doctrine which has found 
favour in Bombay, and which has bten 
laid down by the learned Additional 
Judicial Commissioner is the most con- 
venient doctrine, namely, that the 
legatees in such a case take the intercat 
bestowed on them (whether that interest 
be a joint or separate interest) as ‘heir 
own self-acquired property, and that the 
lnterest of each co-sharer does not pis 
on . his death by survivorship to tle 
other co-sharers but passes to his heirs and 
reversioners. 

It would, I apprehend, have been ps-i- 
ble for Topandas to arrange that his lera y 
to the sons of Udhavdas should have het ore 
joint property in their hands. He might, 
I apprehend, have directed in plain wir’s 
that it should pass to the manager of ibo 
joint property of that family (if they wee 
joint at the time of his death) for tie 
benefit of the family. But there arı no 
words to that effect in the Will before wi, 
Or again (and more simply) he might have 
separated from his other sons remainin s 
joint with the sons of Udhavdas, in whic. 
case the balance of his estate would lave 
come into the hands of the sons of Udhavd::s 
as joint property and have been subjeci to 
the rales of devolution of such property hui 
he did not do that, but on the contrary br- _ 
queathed to those persons his property b” 
a form of words apt to create a separo 
interest in each of the sons. Thus, | thing, 
that each of the sons of Udhavdas too? : 
separate interest in the propértr bequecth- 
ed bythe Will of Topandas and that the 
interest of Narumal passes to his wid v. 
as if his interest has been the separato 
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estate of Narumal. I would, therefore, 
dismiss this appeal with costs. 
Rupchand Bilaram, A. Jd. C.—I 
have had the advantage of reading the Will 
of the testator which is written in Sindhi 
language, Reading the Will, as a whole, I 
have no doubt that the testator intended to 
bequeath the house in suit to Narumal and 
Vishnomal as tenants-in-common. The 
testator owned five houses and a cloth 
business. Hehas purported to deal with 
the whole property as his self-acquired pro- 
perty. It is true that he bequeathed one of 
the four houses to each of his four sons and 
the fifth houseto his two grandsons Narumal 
and Vishnomal without expressly stating 
that they were to hold itas tenants-in-com- 
mon, or as property bequeathed to them as 
survivors of the joint Hindu family con- 
sisting of themselves and their deceased 
father and to be held by them as joint 
family property, with all the incidents 
attaching to such property. The fact that 
the bequest of four houses to four of his 
sons and the fifth house to the two sons 
of his deceased son was consistent with 
hig intention to divide his property per 
stirpes, and to give the fifth house to the 
two grandsons as representing their father 
and as members of a joint Hindu family 
with rights of survivorship inter se is suffi- 
ejently negatived by the manner in which 
he has dealt with the shop goods, To one 
of his sons, Kisumal with whom the testator 
was displeased, he has awarded shop goods 
of the value of Rs. 2,100 and has declared 
that the rest of the shop goods shall be 
common property of the remaining three 
sons and the two grandsons. ‘So far as the 
bequest of the shop goods goes, it is clear 
that each.of the two grandsons took one- 
fifth share of it as a tenant-in-common with 
his uncles and not as a member of a joint 
Hindu family entitled only to one-fourth 
share therein. By the last clause of his 
Will again the testator has declared each of 
the legatees to be “malik” of the property be- 
queathed to him and to which other legatees 
have no claim whatever. 
. It would, therefore, appear that the testa- 
tor intended that Narumal and Vishnomal 
should possess both the house and the 
inteyest in the shop goods bequeathed to 
them as tenants‘in-common. The further 
question whether the testator further in- 
tended that each of them should held the 
share bequeathed to him absolutely or as 
ancestral joint family property of himself 
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and hia own male issue, and on which there 
is a diversity of opinion, does not arise in 
the present case. Narumal died leaving no 
maleissue. The plaintiff is, therefore, enti- 
tled toa widow's estate, whether the half- 
share is treated as the absolute and self- 
acquired property of Vishnomal or as hav- 
ing been bequeathed to him as an ancestral 
property as the head of his own stock. 

In Lai Ram Singh v. Deputy Commis- 
sioner of Partabgarh (1) their Lordships 
of the Privy Council after referring to the 
fact that there was divergence of opinion in 
the High Courts in India as tothe effect in 
a Mitakshara family of a bequest made by 
the father to his sons, observed that they 
considered it unnecessary to pronounce upon 
the point and reserved their decision to 
some future occasion a3 it was notnecessary 
to doso in that case. Inthe present case, 
too, this point does not arise and I prefer 
not to discuss it. 

As Narumal died a minor, no question 
arises of his having consented to treat his 
half share as joint property of himself and 
his brother. ` 

J, therefore, concur with the learned 
Judicial Commissioner in holding that 
the suit was rightly decreed by the learned 
Additional Judicial Commissioner and that 
this appeal be dismissed with costs. 

Z K. Appeal dismissed. 

(1) 76 Ind. Cas. 922; A.T. R. 1923 P. O, 160; (1923) 
M. W. N. 591; 9 0. & ALL. BR. 746; 21 A. L. J. 777; 


26 O. O. 257; 33 M. L. T. 355; 45 A. 596; 100. L. d. 
518; 50 LA. 265; 47 M L. J. 260; 29 0. W. N. 66 
Q); 
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BOMBAY HIGH COURT. 
SROOND Civit APPEAL No. 704 oF 1923. 
“November (7, 1925. 
Present:~-Sir Norman Macleod, KT, 
Chief Justice, and Mr Justice Ooyajee. 
MANILAL VIRCHAND, BANKER— 
APPELLANT 


VETEUS 
A. C. BUSSEL— RESPONDENT. 

Exchange—Foreign judgment, suit on—Rate of ex- 
change. 

Ina suit on a judgment of the High Court in 
England the rate of exchange to be adopted should 
be the ra‘e prevailing at the date of that judgment. 
[p. 553, col. 1. 

Madhavji Visram Thackerv Ramniklal Vadilal, 
70 Ind Oas. 474; 25 Bom. L. R. 173; 47 B. 487; A. I, R, 
1924 Bom. 437, followed. Mr 

Second appeal from the decision of the 


‘First Class Subordinate Judge, A. P,, at 


(95 1. O. 1926) 


Nasik, in Appeal No. 23 of 1922, confirming 
a decree of the Second Class Subordinate 
Judge at Yeola, in Oivil Suit No, 434 
of 1921. 

Mr, K.V. Joshi for Mr. V. V. Oke, for the 
Appellant. 

JUDGMENT.—The plaintiff filed this 
suit to recover theamount decreed to him 
by a decree of the High Court of Judi- 
cature in England, dated December 30, 
1918, for £,154-12-2 and £,5-8-0 for costs, 
He claimed that the amount in sterling 


should be calculated in rupees at the rate ` 


of Rs. 15-8-0 per pound. The learned Judge 
raised an issue: “At what rate should the 
sovereign be valued for the purposes of 
this suit,” and considered that in view of 


the clear provision ofs. llof the Indian ` 


Coinage Act (XXXVI of 1920) the plaintiff 
could not be allowed to claim in rupees more 
than Rs. 10 per sovereign. The Appellate 
Judge agreed with that finding Section 11 
of the Indian Ooinage Act merely provides 
that in India the sovereign will be good 
tander for Rs. 10, that is to say, if A owes 
B Rs. 10 in Indian coinage, then if he ten- 
ders a sovereign, that will be recognised as 
good tender. But for the converse it is not 
correct to say that if A owes Bone £ in 
Eagland he can discharge that debt in 
India by tendering Rs. 10. Clearly the 
question here is how the sterling debt can 
be liquidated in rupees ; and the amount of 
rupees must be calculated at a certain rate 
of exchange, to be fixed by the Oourt. It 
was decided by Fawcett, J, in a similar 
cass Madhavji Visram Thacker v. Ramniklal 
Vadilal (1) after a review of all the author- 
ities on the question, that in a suit ona judg- 
ment of the High Court in England the 
rate of exchange to be adopted should be 
the rate prevailing at the date of that judg- 
ment. Wethink that that decision should 
be followed. 

Therefore, the appeal must be allowed 
and the amount of thedecree will be the 
rupee equivalent of £ 168-10-2 at the rate of 
exchange on December 30, 1918, 

Decree for that amount and costs in pro- 
portion. The rest of the decree will stand. 


R. L. Decree varied. 
(1) 10 Ind. Oas. 474; 25 Bom. L. R. 173; 47 B. 487; 
A. I R. 1924 Bom. 437. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Ssoonp OivIL APPRAL No. 418-B op 1924, 
March 17, 1926, 
Present;— Mr. Kinkhede, A. J. O, 
PANJABRAO— PLAINTIFE— 


APPELLANT 
VÉTSUS 
RAMKRISHNA AND ANOTHER—DEFENDANTS 
—RESPONDENTS. 


Hindu Law—Minor—Manager of estate—Aliena- 
tion for necessity—Powers of alienation, scone 
of—Crvil Procedure Code (Act V of 1908), 8. 190- 

econd appeal—Necessity, when question of law. 

Ifa minor lives witha person who lonks after his 
property as well as his person and is @ manage: of 
the minor's estate, an alienation by such peisen if 
supported by legal necessity will be binding an tho 
minor or his i ie representatives. 

A manager of a joint Hindu family must be allowed 
reasonable latitude in the exercise of his power pro- 
Mae he acts fairly to the minor co-parceners. [p 355, 
col. 2, 

A sale asa result of which one field is sold in order 
to free three other fields from mortgage will be u} heid 
on the ground that the manager acted prudently and 
fairly towards the ward's estate. [ibid.! 

The mere fact that a manager purported to deal 
with the minor's property as a eo-owner does not 
suffice to show that he asserted a hostile title against 
the minor or ignored his right to the property. (iid 

The question as to the existence of legal necessity, 
when it is a matter of mference from facts foum! 
18 one of law. [p. 555, col 1.] 


Appeal against a decree of the Addi- 
tional District Judge, Amraoti, dated the 
24th September 1921, in Civil Appeal 
No. 54 of 1924, 

Sir B. K. Bose and Mr. P. N. Rudra, for 
the Appellant, 

Messrs. S. B. Gokhale and M. B. Marathe, 
for the Respondents. 


JUDGMENT. —One Abhiman died on 
the 9th November 1910 leaving behind 
certain immoveable property and three 
daughters Saraswati, Bana Bai and Gaya 
of whom the first two were married and 
the third was an unmarried infant. He 
owed debts both secured and unsecured. 
Some creditors had obtained decrees against 
him and others had sued his daughters as 
his legal representatives without discrimi- 
nation as to whether his assets were legally 
heritable by all the three daughters or only 
by Gaya under the Hindu Law. 

Shortly after the inheritance opened out, 
the elder sisters purporting to act for them- 
selves and as the manager and guardian 
on behalf of their minor siter Gaya, exe- 
cuted two mortgages, dated the 10th Jan- 
uary 1911, one for Rs. 1,000 secured against 
three fields in favour of Gangaram, and 
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another for Rs. 1,900 secured against two 
fields in favour of Nathu, in order to raise 
funds to satisfy certain decrees and to meet 
ae Saka These are Exs, 1-D 27 and 


On the 26th April 1911 a sale-deed Ex.1 

-2 was executed in respect of Survey 
No. 105 covered by 1-D 41 for a consider- 
ation of Rs. 1,750 in the name of the mort- 
gagee-respondent's deceased brother Nathu 
for satisfying Gangaram's mortgage 1-D 
27 infull and payinga portion of the debt 
secured by Nathus mortgage 1-D 31, 
As amatter of fact Rs. 1,035 were paid in 
full redemption of the mortgage 1-D 27 
and the three fields were freed from that 
encumbrance, and Rs. 750 were allowed to 
be appropriated towards part satisfaction 
of the mortgage for Rs, 1,900, 


It is to recover this field Survey No. 105 
from the respondent, the original purchas- 
er's brother, that this suit has been insti- 
tuted by a purchaser from Gaya's husband 
who has succeeded to her stridhan pro- 


perty. ; 

The first two Oourts have dismissed the 
suit holding that the sale was justified by 
legal necessity and that it was competent 
to Saraswatito alienate her minor sister 
Gaya's property as her de facto guardian, 

It is clear that Gaya was the sole heir 
of her father’s estate and that Saraswati 
and Bana had no right thereto. But asa 
- matter of fact they were in possession and 
management of the estate and for all in- 
tents and purposes were regarded as having 
co-equal rights with Gaya and were im- 
pleaded as co-heirs with her in several suits. 
This was no doubt wrong, but neither 
party is prepared to say that this was due 
to any want of bona fides on Saraswati or 
Bana's part. It is, however, argued that the 
sale must be deemed to be an alienation by 
unauthorised persons and, therefore, alto- 
gether void: firstly because Saraswati asa 
guardian de facto for her unmarried sister 
was incompetent to alienate; and secondly 
she could not be styled as a manager of 
her minor sister's estate inasmuch as 
maneagership in the strict sense of the term 
presupposes co-ownership, and that as 
Saraswati was not a co-owner with Gaya 
she could not be called a manager or karta 
and had, therefore, no right to acton her 
behalf andalienate her property. No doubt 
the first contention has to be qualified to 


gome extent in view of the recent Full, 
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Bench decision in Kesho v. Jagannath-(1) 
where it is laid down that if the person 
acting on behalf of the minor is the mana- 
gər of the estate the alienation is valid 
and binding as against the minor if itis 
supported by legal necessity or otherwise 
beneficial to the minor, If, however, the 
words ‘manager’ or karta were to be strict- 
lyconstrued as contended for and for which 
support is tə be found on the observations 
of Batten, A. J. O , in Asaram v. Ratansingh 
(2) where he points out the distinctive 
feature of the position of a karta or manager, 
Saraswati could not be strictly called a 
manager. But if the Full Bench decision 
uses the word ‘manager’ simply to convey 
its ordinary meaning, namely, a person who 
manages or looks after the property and the 
person of another, then I do not see any 
distinction between the expressions ‘mana- 
ger’ and ‘de facto guardian’, because both 
asa matter of fact do guard, manage or 
look after the interest of the minor as re- 
gards his personor property or both. But 
Ineed not pursue this discussion further, 
as so far as the facts of this case are con- 
cerned Saraswati is proved to be the 
manager of Gaya’s estate within the mean- 
ing of that expression as used in the Full 
Bench ruling (as I understand it) because 
we find that the minor Gaya was “living 
with” her and she “was in fact looking 
after" her property as well as her person 
and made the alienation in question. | 
am of opinion that it was competent to 
Saraswati to alienate a portion of hersister’s 
property and that her act will bind Gaya 
or her representatives in integest if it is 
proved to be for legal necessity. The first 
ground, therefore, fails. 

As regards the second ground, it is con- 
tended that the conclusion of the lower 
Courts that the transaction was supported 
by legal necessity is not a legal finding 
and several circumstances are referred to 
in the argument to support that contention. 
The respondent’s Pleader, however, says 
that the conclusion was fully justified by 
the evidence on record and that if this 
Court wished to go into the question and 
examine the correctness of the finding with 
a view to satisfy itself whether it is sup- 
ported by evidence worthy of consideration 
he was prepared to lay the evidence also 
before me. As the existence of legal neces- 


(I) 92 Ind. Oas. 121; 22 N. L.R. 5; A.I R. 1926 
6 39 Ind, Qas, 242; 19 N, L. R. 12 at p.18) 
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sity is a matter of inferences from facts 
found and the question whether the in- 
ferences were legal or not is a question of 
‘law, I thought I might as well examine the 
evidence bearing on the question of legal 
necessity myself. I have gone through the 
evidence relevant to this question and I 
am fortified in the view that the lower 
Courts were right in their conclusion that 
the transaction of sale was justified by legal 
necessity. It is clear from Ex. 1-D 16 that 
one Sawatram Marwari had in fact obtained 
a foreclosure decree against the property 
for Rs, 882-4-0 and that it was with the 
help of the money raised by Exs. 1-D 27 
and 1-D 31 that the property was saved from 
the clutches of the creditor and freed of 
that incumbrance of Abhiman's time by 
payment of Rs. 1,021-40, but for which 
step the property would have been lost to 
the minor. There can be no doubt that 
there was imminent danger of the property 
being lost and that danger was averted. 
But in averting the danger the five fields 
had to be incumbered by two mortgages. 
As a piece of prudent management the 
manager further thought it fit to pay off 
the mortgage 1D 27 by selling away 
one field No. 105 covered by the mortgage 
Ex.1D 31 and thus free the three other 
fields which formed the security for the 
mortgage Ex. 1-D 27 from the burden of 
that incumbrance. In the ordinary course 
of human experience it is always noticed 
that you cannot sell justso much of pro- 
perty as is proportionate to the need, al- 
though you may raise a loan that would 
just meet your requirements. In this case 
it is pointed out by the appellant’s Advocate 
that the field No. 105 was sold for Rs. 1,730 
when none of the mortgages had become 
overdue, and that there was no demand or 
pressure, and that in any case the sale was 
in excess of the need because Rs. 750 were 
allowed to be utilised towards the partial 
redemption of Ex. 1-D 31 after full satis- 
faction of Ex. 1-D 27. It is argued that 
after the mortgages were executed there 
was no such pressure on the estate as could 
justify the sale within practically three 
months of the mortgage inasmuch as the 
due dates were two years ahead and there 
was no danger of the estate being lost to 
the new mortgagees. I must say that the 
principle enunciated by the Bombay High 
Court in Venkaji Shridhar v. Vishnu Ba- 


baji Beri (3), an exactly similar case, where 


(3) 18 B.534; 9 Ind, Dao, (4. s.) 865. 
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a Hindu widow sold a portion of the pro- 
perty inherited by her from her husband 
two years before the mortgage debt fell due, 
ought to apply to this case. It was there 
held that a Hindu widow like a mannger 
of the family must be allowed a reasonable 
latitude in the exercise of her power pro- 
vided as Mr. Justice West says in Chimnaji 
Govind Godbole v. Dinkar Dhondev Godbole 
(4), “she acts fairly to her expectant heirs", 
What we have, therefore, to see is whether, 
in selling away one field and freeing the 
three fields from the burden of Ex. 1-D 27 
and lessening the burden on the other of 
the two fields comprising the security of 
the mortgage Ex. 1-D 31, the manager of 
the minors estate acted prudently and 
fairly towards the ward’s interest. Judg- 
ing from the terms of the mortgages, I 
think Saraswati was very prudent in acting 
in the manner she did and that the act be- 
ing in the best interests of the minor must 
bind her and her heir and the latter's 
transferee, The transaction of sale is thus 
valid and must be upheld as duly support- 
ed by legal necessity, and as a prudent 
transaction made in the best interests of 
the minor. The second ground thus fails 
also. 

The minor question as to how far the 
mortgage, Ex. 1-D 31, was justified to the 
extent of Rs. 6443-0 which form part of 
its consideration need not be gone intoin 
this case ag no suit either to enforce or 
redeem it has yet been filed. Moreover, 
only Rs. 750 out of the consideration of 
the sale 1-D 2 have been applied to- 
wards its partial satisfaction, that amount 
was not enough to cover even the major 
portion of the consideration of that mort- 
gage, namely, Rs. 1,040-14 0 (consisting of 
two decrees for Rs. 223-14-0 and Rs, 817 
respectively) for which the plaintiff appel- 
lant admits his liability. 


As regards the third ground of appeal, 
suffice it to say that the terms of the 
sale-deed 1-D 2 do not show that Suras 
wati and Bana Bai in any way asserted a 
hostile title against the minor or ignored 
her right tothe property. The mere fact 
that they purported to deal with the pro- 
perty as Gaya’s co owners does not neces- 
sarily give rise to the inference that they 
were asserting a hostile title as against her, 
I, therefore, hold that the alienation by way 


(4) 11 B. 320; 11 Ind, Jur, 342; 6 Ind, Dec (x. 5.) 
209, 
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of sale was justified and has been rightly 
upheld in the Courts below. 
= The appeal fails and is dismissed with 
costs. 
>. By Ds 

B. ba 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Civiu Revision No. 15 oF 1926. 
April 8, 1926. 

Present:—Mr. Justice Daniele. 
Maharaj MATHURA PRASAD 
—DEFENDANT—ÅPPLIOANT 
versus 
KODARI—PuatntTirF—Oeposite Party. 

' Civil Procedure Code (Act V of 1908), O. XXIII, 

r, 1—Withdrawal of sutt—Hevision, 

An order passed by a Court allowing the plaintiff 
to withdraw his suit with liberty to bring a fresh 
suit ig open to revision where the Court allowing the 
withdrawal has not exercised a judicial discretion in 


the matter, | 
OCivil revision against an order of the 


Subordinate Judge, Bareilly, dated the 
12th of September 1925. 

Mr. Hazari Lal Kapoor, for the Appli- 
tantu 

JUDGMENT. --This is an application 
in revision against an order passed by an 
Appellate Court allowing the plaintiff at the 
stage of appeal to withdraw his suit under 
O. KAI, r.1, 0. P.O. with liberty to bring 
a fresh suit. It has been held in a number 
of cases that such an order is open to re- 
vision where the Court allowing the with- 
drawal has not exercised a judicial discie- 
tion in the matter. This I find to be the 
case here. Thesuit was a perfectly simple 
one. The propertyin dispute belonged to 
Musammat Dallu, widow of Mangli. It was 
alleged that Musammat Dallu had sold it 
without legalnecessity. The plaintiff claim- 
ed to be the next reversioner, as being the 
son of Manpgli’s brother Beni Ram. The 
learned Munsif found that the plaintiff was 
not the son of Beni and, therefore, had no 
title. He accordingly dismissed the suit. 
The plaintiffin the application for with- 
drawal which he presented tothe Appellate 
Oowrt did not specify any technical defects 
by reason of which he claimed to take ad- 
vantage of O. XXIII, r.1. All he said on 
the point is that there were several legal 
defects about which the Munsif had written 
in his judgment. No such defects are 
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referred to by theMunsif. He further add- 
ed that he was in fact the son of Beni, a 
point which had been found against him, 
and that he was in search of documentary 
evidence to prove his case. The judgment 
of the learned Officiating District Judge is 
most unsatisfactory and it fails to show that 
the requirements of O, XXIII, r. 1 were 
fulfilled. He criticises the learned Munsif 
for discussing the case from all possible 
points and goes on to say that it was a 
simple casein which the main ‘point was 
whether the sale-deed executed by Musam- 
mat Dallu was or was not justified by legal 
necessity. This is manifestly wrong. It 
was for the plaintiff first to prove his title 
ag reversioner. If he failed in this, the 
question of legal necessity did not arise at 
all. The reason given for allowing with- 
drawal is unintelligible. The learned 
Judge says that the plaintiff “did not 
claim in the alternative and which alterna- 
tiveclaim he had no chance to prove,” 
What this claim was the learned Judgedid 
not say. The case was rightly tried by the 
Munsif on the case in which the plaintiff 
came into Court, I set aside the order of 
the Court below and direct the learned 
Judge to restore the appeal to the file and 
dispose of itonthe merits. The applicant 
will gethis costs of this application. Other 
costa will abide the result. 

Asthe learned Judge’s order has been 
set aside any suit which the plaintiff may 
have filed in the meantime in pursuance 
of that order will not be maintainable. 

4. a, Order set aside, 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURIBDICTION Brrr No. 3090 
oF 1922. 

December 9, 1925. 
Present:—Mr, Justice Crump. 
HIRABAI JEHANGIR MISTRI— 
PLAINTIFF 


VETEUS 
DINSHAW EDULJI KARKARIA— 
DEFENDANT. 

Tort—Bombay Parsis—Slander of woman-—Action, 
when marntainable 

No action for slander of a Persi woman lies within 
the Original Civil Jurisdiction of the High Court 
without proof of special damage. | 

Mr. Vachha (with him Mr. Munshi), for 


e 
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Mr. Kanga, Advocate- General (with him 
Mr. Pandia), for the Defendant. 

JIUDGMENT.—This suit came on for 
hearing on November 20, and,issues were 
raised and some evidence was recorded. 
The suit then stood adjourned to November 
24, and on that day the Advocate-General 
appeared for the defendant and stated that 
one defence only was raised, viz, that the 
suit was not maintainable. At the same 
time he reiterated the offer of Rs. 1,000 in 
full settlement which had been made at the 
first hearing but this the plaintiff declined 
to accept unless defendant undertook to pay 
her costs. : 

In the circumstances it is only necessary 
to deal with the pleadings so far as the 
question of the maintainability of the suit. 
The action is one for slander, and it must 
be taken that the allegations in the plaint 
are established and that the defendant did 
use the words set outin para. 5 of the plaint. 
There is now no question of privilege or of 
any other defence than that already set out, 
and the only further question which can 
arise is as to the quantum of damages. 


The point taken is shortly as follows:— 
The law to be applied is the English Qom- 
mon Law together with such Statute Law as 
is applicable. Under the English Common 
Law an action for slander cannot be main- 
tained without proof of special damage, 
No special damage is proved. The case is 
not within any of the exceptions to the 
general rule. Adultery in the case of a 
woman is not acrime, and the Slander of 
Women Act 1891 (54 & 55 Vic. c21) is 
notin forcein India. That is the substance 
of the argument and-it requires examina- 
tion, 

There is no doubt that before 1891 words 
imputing unchastity to a woman were not 
. af Oommon Law actionable in England 
without proof of special damage. The 
parties in this case are Parsis, and the 
judgment of Sir Michael Westropp in 
Nacroji Beramji v. Rogers (1) has decided 
beyond cavil that the Parsis are governed 


.. by the English Common Law except in 


matrimonial cases. The law applicable to 

them in such a case as this is the same as 

- would be applicable between parties of 

British nationality. The Parsis have no 

law of slander of their own, and, therefore, 

s. 112 of the Government of India Act, 1915, 
does not touch the matter. 


(1) 4B LOR (0.03) L 
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A study of the Charter of the Supr w. 
Court shows that it had four jurisdiction- : 
(1) Common Law, (2) Equity, (3) Iecles.- 
astical, (4) Admiralty, and further that ng 
between parties other than ‘‘Muhammacars 
or Gentoos” it administered the Englis. 
Common Law. The High Court succeede! t) 
“all jurisdiction, power and authority” «f 
the Supreme Court, save as otherwise direct- 
ed by the Letters Patent or the Legislature 
in India (see s. 9 of the Indian High Coris 
Act of 1861). The original as well as the 
amended Letters Patent swept away the 
Ecclesiastical jurisdiction, The only vesligs 
of it is the Matrimonial jurisdiction in 
cases between Christians preserved br 
cl, 35. So far asthe Common Law jurisdi-- 
tion goes the effect of cl. 19 is that the law 
to be administered is “such as would bave 
been applied if the Letters’Patent had no: 
issued” that is to say the law which would 
have been applied by the Supreme Court. 
That this was the intention is made ciea: 
iu para. 24 of the despatch from the Secret- 
ary of State. The result is that, except ts 
between Muhammadans and Hindus, the 
English Common Law isto be administered, 
except in so far asthe Indian Legislature 
has effected any change, In the particular 
matter now before me there has beer no 
Indian legislation. 

It is well-known that at one time the 


| Ecclesiastical Courts in England had power 


to deal with slanders imputing unchastit: 
to women. But whether the Supreme Court 
could have exercised that jurisdiction in 
such cases isa matter of antiquarian interes: 
only, for the High Court has not the Eccle- 
siastical Jurisdiction of the Supreme Cour’, 
Probably any such attempt would have met 
with the same fate as the attempt to apply 
to Parsi matrimonial causes in the exerciga 
of the Ecclesiastical Jurisdiction “the Kecle- 
siastical Law now used and exercised in the 
Diocese of London” [see Ardaseer Cursetjc2 
v. Perozeboye (2). | 

It is hardly possible to doubt that hal 
this case come before the Supreme C curt 
it would have been dismissed on tha 
ground that without proof of special damage 
the action was not maintainable. Tlery 
was some attempt to suggest that there was 
special damage but none is alleged in the 
plaint. The only argument was that fho 
plaintiff was compelled to prosecute the de- 

(2) 6 M. I. A. 348; 10 Moo. P. C. 375,4 W RD Cc. 


91; 1 Suth. P. O. J, 285; 1 Sar. P, O.J, 548, 191 KR, 
130; 14 E. R, 533, 
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fendant for defamation and that the ex- 
` penses incurred by her constituted special 
damage. Itis not necessary to do more 
than state the proposition. I may add as 
part of the history of the case that defend- 
ant was convicted and fined Rs. 50. It is, 
however, further urged that the English 
Oummon Law ought not to be followed as it 
is unsatisfactory and even “barbarous.” 
Eminent Judges in England have said as 
much before the passing of the Slander of 
Women Act 1491, and it is unnecessary to 
cite the cases, But, in view of the legis- 
lative provisions which I have discussed, I 
do not feel free to reject this rulé of law on 
any such ground. The point came before 
the Calcutta High Court in 1901: Bhoni 
Money: Dossee v. Natobar Biswas (3). The 
case is precisely similar to the case now 
before me. It was held that the action was 
not maintainable and, though I :do not 
agree with all that is said there, I agree 
with the conclusion. I am not concerned 
in any way with cases arising outside the 
limits of the original civil jurisdiction and: 
I do not, therefore, cite them. They can 
have no bearing on the point for the law to 
be applied is a different law. - 

In my opinion the enactment of the 
Slander of Women Act 1891 is also irrele- 
vant. That Act does not extend to India, 
and there has been no similar Indian legis- 
lation. The law applicable was, so to say, 
- orystallised by the Letters Patent of 1862, 
and has not been-modified since that date. 
The suit is, therefore, in my opinion, not 
maintainable. | 

Suit dismissed with costs. 

N. H. Suit dismissed, 

(3) 28 0, 452; 5 O W. N. 659. 
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LAHORE HIGH COURT. 
MiISORLLANEOUS Fiast Osvin APPHAL No, 15 
or 1926, 

May 5, 1926. 

Present:—Mr. Justice Coldstream. 
FAKHR-UD DIN KHAN alias HARBANS 
RAI—Fiest Party—APPBLLANT 
versus 

e Musammat BIRO—Sroonp Party— 
i RESPONDENT. 
Guardians and Wards Act (VIII of 1890), 8. 19-~ 
Appointment as guardian of person other than father 


—Questronof welfare of mnor and fitness of father ` 


not considered= Legality of order, f 


+ 
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An order appointing a person other than the father 
ofa minor as his guardian without a finding that the 
father ıs unfit to be the guardian and that the ap- 
pointment ofa guardian is necessary for the welfare 
of the minor, is defective in law and liable to be set 
aside in app#al. 

Miscellaneous first appeal from an order 
of theSenior Subordinate Judge, Jullundur, 
dated the 2nd December 1925. 

Sheikh Niaz Muhammad and Mr. Muham- 
mad Amin, for the Appellant. 

Lala Badri Dase, R. B., for the Respond- 
ent. 

JUDGMENT.—Harbans Rai and his 
wife Musammat Biro had two children, boys 
aged ll and 18. Harbans Rai became a 
convert to Islam and changed his nameto _ 
Fakhr-ud-Din. The father and the mother 
each applied to be appointed guardian of 
the children. The Subordinate Judge, 
proceeding ex parte on the mother’s appli- 
cation, appointed her to be guardian tem- ~ 
porarily. On the date fixed for the hearing 
of the father’s petition the petitioner was ab: . 
sent and the Subordinate Judge’s successor. 
confirmed the mother as guardian, dismiss- 
ing the fathers application, and remarking. 
in his order “s.19 of the Guardians and 
Wards Act is against an application given 
by a father for his appointment as guar- 
dian. His remedy lies by civil suit.” 

Against this order the father Fakhr-ud- 
Din has appealed. For the appellant Mr, 
Niaz Muhammad points out that so long as 
the father is alive and not proved to be uns 
fit, no guardian at all can be appointed. 
Mr. Niaz Muhammad has also referred as 
regards the merits of the case to various _ 
rulings upon the effect upon a parents 
right of a change in his religion and upon 
the question whether the fact that a child 
is of tender age justifies the removal of the 
child from the custody of its father, In 
reply to these references Mr. Badri Das 
cites the judgment in Mookane Lal Singh v. 
Nobodip Chunder Singh (1). 

It is not necessary at this stage to have 
regard to these rulings for the order ap- 
pealed against is obviously defective in- 
asmuch as there is no recorded finding 
that ‘the father is unfit. Without such 
finding the law (s. 19 of Guardians and 
Wards Act) forbids the appointment or 
declaration of any other person to be guar- 
dian. Nor has the Subordinate Judge con- 
sidered whether the appointment of a guar- 
dian is necessary for the welfare of the minors 


a) 250, 881; 2 O, W. N, 879; 13 Ind, Deo (N. 84 
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or, if there is such necessity, whether from 
the point of view of their welfare (which in 
such cases is the mai consideration) the 
mother is the fittest person to be appointed. 
I accept the appeal and setting aside the 
order appealed against with costs remand 
the cases to the Subordinate Judge who 
will proceed to adjudicate upon the matter 
in accordance with the law to which his at- 
tention has been called in this order. 

R. L. Case remanded. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Crvi Revision Nos. v4 AND 95 o 1925. 
March 23, 1926. 

Present: —Mr. Justice Lindsay, Mr. Justice 
Daniels and Mr. Justice Dalal. 
BHAGWAT DAS AND OTHERS— PLAINTIFES 

: — APPLIOANTS 
VETEUS 
CHHEDI KOERI AND ANOTHER—-DEFEND- 
DANTS— OPPObITH PARTIES. 

Agra Tenancy Act (II of 1901), s. 167—Civil Pro- 
cedure Code (Act V of 1908), 3. 115—Revenue cases—~ 
Revision—Precedents—Procedural Law. 

Section 167 of the Agra Tenancy Act ousts the re- 
visional jurisdiction of the High Court over applica- 
tions or suits brought under the said Act. [p. 560, coL 1.] 

[Case-law reviewed. | 

Parbhu Narain Singh v. Harbans Lal, 35 Ind. Cas, 
279; 14 A. L. J. 281, not followed. 

Where a provision of procedural law of some 
ambiguity has been interpretted in a particular 
manner in a long series of cases, the proper principle 
“to be followed is to adhere to the established view. 
[p. 560, col. 2.] 

Revision is only a step ina chain of procedure, the 
object of which is to arrive ata decision on the real 
matter in dispute. [p. 561, col. 1] 


Oivil revision from an order of the Dis- 
trict Judge, Ghazipur, dated the 17th of 
March 1925. 

Mr. Iqbal Ahmad for Mr. K. K. Verma, for 
the Applicants. 

Mr. U. S. Bajpai, for the 


Opposite 
Parties. 


JUDGMENT. 

Lindsay, J.—These cases have been 
referred to this Full Bench and the matter 
for consideration is whether in the par- 
ticular circumstances of each case this 
Court has power to exercise its revisional 
jurisdiction under s. 115 of the ©. P.O, 
The reference has been occasioned by 
conflicting decisions in this Court regard- 
ing the question of the competence of this 
Court to interfere in a matter of this kind 
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by way of revision, The facts maj te 
briefly stated as follows:— 

Two suits were filed by two zemindu:s 
for the recovery of what purported tote 
arrears of rent and these suits were eug 
under serial No. 2, Group A, of the Fonria 
Schedule attached to the Tenancy Act, In 
each case the valuation of the suit wis 
below Rs 100 and by reason of that fit 
the decrees in the suits were appealut.e 
to the Collector under the provisions of 
s. 1:6. The suits were decreed in tle 
Court of first instance and thereupon there 
was an appeal to the Collector who afirm- 
ed the decrees ofthe Trial Court. Thin 
a further appeal was taken to the District 
Judge and the result of the proceedings 
before the District Judge has been that 
the suits of the two zemindars have heen 
dismissed with respect to a. certain portion 
of the claim in each case. It was held that 


‘certain sums claimed in each of the two 


suits a8 being rent were notin fact rent 
and could not be recovered in suits for 
arrears of rent. 

Two applications in revision have heen 
filed against the order of the District 
Judge passed in the circumstances above 
mentioned, and it is represented that for 
certain reasons this Court ought to inter. 
fere in revision and discharge the orders 
which have been passed by the Distriet 
Judge. The question we have now io 
determine is whether or not this Court ig 
competent to.interfere with these orders 
of the District Judge in exercise of the 
powers conferred by s. 115. 

Prima facte this Court has jurisdiction 
to entertain these applications for it is pot 
to be denied that the Court of the District 
Judge isa Court subordinate to this High 
Oourt. It has, however, been contended 
that the jurisdiction of the High Court o 
exercise its powers in revision has becn 
taken away by the special legislation con- 
tained inthe Tenaney Act, tr P. Act IL of 
1901, and in particular by the enactment 
contained in 8. 167 of that Act. 

We have heard the learned Counsel at 
great length on both sidesand all the re. 
ported cases in which the meaning of 
8. 167 of the Tenancy Act has been consider- 
ed have been brought to our notice. 

It isclear that for a long series of sêprg 
this Court has interpreted s 167 in a cense 
which is fatal to the case put forward here 
by the applicants, It has been held that 
under the terms of s, 167 the powers 3f 
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the High Court to interfere in revision have 
been ousted. The decisions on this sub- 
ject covera period roughly from 1909 to 
1925, the first case being the one reported as 
Damber Singh v. Sri Kishun Das (1). That 
was the decision of a Bench. The matter 
wag again discussed in Parbhu Narain 
Singh v. Harbans Lal (2). In that case one 
of the learned Judges dissented from the 
view that the jurisdiction of the High Court 
was ousted by the provisions of s. 167. In 
Jumna Prasad v. Karan Singh (3) a Single 
Judge of this Court applied the law as it 
had been held down in the earlier case of 
Damber Singh v. Sri Kishun:Das (1) and 
again in Mohammad Ehitsham Aliv. Lalji 
Singh (4) Mr. Justice Tudball applied s. 
167 inthe sense in which it had been 
` interpreted in these earlier decisions. Then 
we come to a case reported as Gaj Kumar 
Chander v. Salamat Ali (>). That was a 
case in which this very question was 
referred specially to a Bench; the view 
which was taken by the members of the 
Bench in that case affirmed the view which 
had been taken in the earliercases. And, 
lastly, we have the ruling of Mr. Justice 
Piggott, in Adya Saran v. Kali Charan (6) 
in which he reiterated the view which he 
had taken in the case reported as Parbhu 
Narain Singh v. Harbans Lal (2). 

It is clear, therefore, that 
curie has been in the direction of holding 
that s. 167 is a bar to the exercise by this 
Court ofits powers in its revisional juris- 
diction. The view which has been taken 
in this long series of decisions is based 
principally upon the concluding portion of 
s. 167 and in particular upon the words 
“except in the way of appeal’. To put the 
- matter briefly, the view is that the use of 
the expression just mentioned necessarily 
excludes the notion that this Court can deal 


' with cases like the present in revision. 


This matter was discussed again in a 
very recent ruling of a Bench of this Court, 
which is reported as Kehri Singh v. Thirpal 
(7), and from this it is apparent that the 
learned Judges who composed that Bench 

(1) 2Ind Cas. 377; 8 A.L.J 552; 31 A. 445. 

2 35 Ind Cas. 279; 14 A. L. J. 281. 

3) 46 Ind. Oas. 338; 16 A. L. J. 859; 41 A. 28. 


(4) 49 Ind, Cas. 362; 17 A. L J. 123,41 A. 226. - 
(6) 52 Ind. Cas. 756; 42 A. 83; 17 A L. J. 1057; 1 U. - 
P. D. R.(A 


142. 
(6) Red. Oas. 280; 21 A. L.-J. 524; 45 A. 567; A.L 
R. 1923 All. 580. 75. 
(7) 92 Ind. Oas. 282; 23'A L. J. 965; L, R, 6 A, 213 
Rev; A, L R, 1926 All, 119; 48 A. 104. . 
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were of opinion that the interpretation of 
s, 167 which had been previously accepted 
was erroneous. They held that s. 167 did 
not bar the exercise by this Oourt of its 
powers in révision. : 
It must be conceded that s. 167, like 
several other sections of the U. P. Tenancy 
Act, has caused a good deal of difficulty, 
and indeed Mr.-Justice Piggott in the 
cases in which he has given expression to 
the view I have mentioned above, was con- 
strained to allow that the matter was one 
of some complexity. It may, therefore, be 
taken that there is some ambiguity about 
s. 167 and other sections with which it is 
related. That being so, it seems to më'that 
the proper principle to be followed‘in a 
matter ofthe kind before us is to adhere 
to the view which has been taken in the 
long -series of cases above mentioned. 
‘While it cannot be argued, of course, that 
this Bench as a Full Bench has no autho- 
rity to overrule these earlier decisions 
nevertheless where we have a series of 
rulings relating to a matter of procedure 
in which s. 167 has always been construed 
in the same sense, it isnot, in my opinion, 
proper to depart from that construction 
unless we are convinced that there are 


- most cogent reasons for holding that the 
` earlier interpretation is erroneous, 

the cursus - 
. Kehri Singh v. Thirpal (7). I can only say 


With regard tothe decision reported as 


with all respect that the reasons given in 


‘that judgment do not satisfy me that the 


earlier view taken of the scope and mean- 
ing of s. 167 is erroneous. In this state -. 
of affairs, therefore, I express my agree- - 

ment with the view which has hitherto 
prevailed in this Court, and I am of opinion 


. that these present applications by way of 


revision are not entertainable. 

Dalal, J.—As stated by Mr. Justice 
Lindsay in his judgment just delivered, 
this Court has denied jurisdiction in 
revision in a case like the present fora 
long series of years, from 1909 to 1925. 
Last year a Bench of this Court disagreed 
with this long current of decisions and 
the matter has, therefore, been referred 
by a learned Judge of this Court to a Full 


‘Bench. lam not satisfied that the opinion 


of Mr, Justice Piggott in Parbhu Narain 
Singh v. Harbans Lal (2) is manifestly 
incorrect. Ifthe matter had come before 
me without any previous decision I would” 
have been inclined to accept the arguments . 
of Pandit Sunder Lal. and those- of Mr, 


. 
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Justice Walsh in Parbhu Narain Singh v. 
Harbans Lal (2), Having regard to the ac- 
cepted opinion of this Oourt for a long 
number of years I hold that no revision lies. 

Daniels, J.—I concur with Mr. Justice 
Lindsay and would add that, in my opinion, 
the view which has with one exception 
been consistently taken by this Court until 
the recent case of Kehri Singh v. Thirpal 
(7) is the correct interpretation of a dif- 
ficult section. My view is substantially that 
of Mr. Justice Piggott in Parbhu Narain 
Singh.v. Harbans Lal (2). Section 167 of 
the Tenancy Act forbids any Court other 
than a Revenue Court to take cognizance, 
except by way ofappeal in certain special 
cases, of any dispute or matter in respect 
of which a suit or application under the 
Tenancy Act might be brought. The suit 
or matter in this case was a claim to 
recover arrears of rent. The applicant 
contends that the District Judge has 
wrongly taken cognizance of this matter by 
way of appeal in that he has entertained 
an appeal which he had no jurisdiction to 
entertain. We can only set the matter 
right by taking cognizance of the same 
matter by way of revision in direct defiance 
of s. 167 of the Tenancy Act. The fact that 
the revisional section, s. 115, has not been 
specifically excluded in applying the O. 
P. ©. to proceedings under the Tenancy 
Act does not to my mind carry any weight, 
because by s. 193 the procedure of the 
Code is only to be followed so far as it is 
not inconsistent with the provisions of the 
Tenancy Act. In the case of Kehri Singh 
v. Thirpal (7) Mr. Justice Sulaiman did 
not really consider this point. He address- 
ed himself to answering the argument 
that the revision was excluded because a 
revision under s. 185 of the Tenancy Act 
is entered as No. 51 of Group D of the 
Fourth Schedule of the Act. Onthis point 
I agree with him. Revision is, however, 
only a step in a chain of procedure the 
object of which isto arrive at a decision 
on the real matter in dispute which was 
the claim for arrears of rent. The deci- 
sion of Mr. Justice Boys is based on the 
ground that the words “take cognizance 
of” in s. 167 apply only to the original 
Gourt. With great respect it seems difficult 
to see how this view can be maintained in 
view ofithe fact that the section itself 
speaks of taking cognizance by way of 
appeal. The section allows cognizance to 
be taken by way of appeal in certain cases 
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and thereby excludes a Civil Court from 
taking cognizance by way of revision. A 
question was raised in the course of the 
argument as to whether the local Legislature 
had power fo exclude the High Court’s 
powers of revision in this case, ‘lhe answer 
to this is to be found in s. 4 ofthe C. P.O. 
which lays down that nothing in the Code 
shall limit or otherwise affect any special 
or local law or any special form of pro- 
cedure prescribed by or under any law for 
the time being in force. 

I regret the decision at which we are 
obliged ta arrive because it appears to 
me that on the merits the District Judge 
had no jurisdiction to entertain the appeal. 
No question of proprietary right had been 
raised and no question of jurisdiction had 
been decided. A plea of jurisdiction means 
a plea thatthe Court has no jurisdiction 
to entertain the particular suit or matter 
brought before it. The plea raised before 
the Collector in this case was at most a 
one portion of the amount 
claimed could not be recovered as part of 
the claim for arrears of rent. The juris- 
diction of the Court to entertain the suit 
for arrears of rent was not, and could not 
be, disputed. 

I rejoice to find from a perusal of the 
U. P. Gazetteof August 29th, 1925, that the 
dificulty which has been felt in these and 
similar casesis likely to be shortly removed. 
Io the draft Bill published in that Gazette 
a clause has been inserted definitely con- 
ferring a power of revision on the High 
Court in cases where an appeal lies to the 
Civil Oourt. 

By the Court,—For the reasons given 
above we dismiss the application for revi- 
sion, butin view of all the circumstances we 
make no order as to costs, 

N. H. Application dismissed, 


eaaa mamangan matae 


OUDH CHIEF COURT. 
MiscenuanEous Oivit Appran No, 15 
oF 1926. 

April 7, 1926. 

Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Misra. 

Khan Bahadur Sardar MUHAMMAD ALT 
KHAN QIZILBASH— PLAINTIFF — 
APPELLANT 
Versus 
Sardar NISAR ALI KHAN QIZILBASIT~ 
DEFENDANT —OPPO31TE PARTY, 


Civil Procedure Code (Act V of 1908), O. XL, r.1 
Receiver, appointment of—Property in manages 
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ment of Receiver appointed by Criminal Court for two 
years—Propriety of retention of property ill con- 
clusion of cwl sut, 

- Ina dispute between two rival claimants to a talug 
in the Revenue Oourts, the Magistrate apprehending 
a breach of the peace attached the propeily as an 
emergency measure ‘The Board of hevenvc declared 
the possession otone of the claimants ‘Lhe propeity 
remained in the possession of the Receiver for nearly 
two years. The Property Was managed under the 
theka system and the claimants residcd away from 
the ¿aluga Ona civil suit being filed : 

Held, that it was a fit case in which a Receiver 
should remam as manager of the property till the 
disposal of the civil suit. 

Owen v. Homan, (1853) 4 H L. 0.997 at pp. 1032, 
1033; 17 Jur. 861; 1 Eq. Rep 370, 10 E. R. 752, 94 R. 
R 516, referred to. 

First appeal against an order of Mr. 
Justice Kendall, on the Original Side of 
the Chief Court, dated the Yth of March 
1926. 

Messrs. Niamat Ullah and Ghulam Husain, 
for the Appellant, 


Mr. Bishehsar Nath, for the Respondent, 


JUDGMENT.—This is an appeal 
against an order of a learned Judge of 
this Court passed in the exercise of his 
original jurisdiction, by which he has ter- 
minated the appointment of a Receiver, 
who had been placed in possession and 
custody of the property in suit. The 
facts are somewhat peculiar. The estate 
to which this property relates consists of 
some bl villages in the Bahraich District of 
Oudh. The villages are situated for the 
most part-in the Nanpara Tahsil and are 
managed under what is known as the 
“theka” system. The estate was possessed 
and enjoyed up tothe time of his death in 
1923 by the late Nawab Sir Fateh Ali Khan 
Qizilbash, who resided in Lahore in the 
Punjab. He very seldom went to the estate 
which was managed by his wife's brother 
Naib Mustafa Husain. On the death of 
Nawab Sir Fateh Ali Khan, Naib Mustafa 
Husain continued in possession on behalf 
of Sardar Nisar Ali Khan Quzilbash the 
gon of the late Nawab Sir Fateh Ali Khan. 
This gentleman also resides in Lahore. 
The plaintiff in this suit Khan Bahadur 
Sardar Mohammad Ah Khan Qizilbash 
is theson of Nawab Nasir Ali Khan. His 
case was that this Bahraich Estate had been 
deyised by Nawab Nasir Ali Khan to Sir 
Fateh Ali Khan for his life only, and that on 
the determination of the life-estate the estate 
reverted to him. ‘The proceedings for muta- 
_tion,of names were keenly contested and 
matters in the estate became seriously dis- 
turbed, Both Sardar Nisar Ali Khan and 
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Khan Bahadur Sardar Mohammad Ali Khan 
appeared to have had excited adherents. 
There was oongiderable danger of breach 
of the peace and proceedings had to be 
taken undere. 145 uf the Cr. P. C. As a 
result of these proceedings the Deputy 
Commissioucr of Bahraich took over the 
management of the estate on the 2lst Jan- 
uary 1924 and he has retained the manage- 
ment ever since. The Board of Revenue 
eventually declared Serdar Nisar Ali Khan 
to be in possession of the estate and enter- 
ed his name. Khan Bahadur Sardar Moh- 
amamad Ali Khan has instituted the pre- 
sent sult against him for possession of the 
estate. At the time of the institution of 
the suit the Deputy Commissioner was 
managing the estate and he was requested 
to continue its management as Receiver by 
this Court until the order of Mr. Justice 
Kendall of 9th March 1926, but that order 
was temporarily set aside by an order of 
the Chief Judge dated the 15th March 1926 
and the Deputy Commissioner is still in 
possession. We are asked to set aside 
the order of Mr. Justice Kendall and 
to direct that the Deputy Commissioner 
of Bahriach shall remain in manage- 
ment of the estate until the conclusion of 
the present suit. If this were an ordinary 
matter in which we found a proprietor in 
possession of his own property whose title 
was challenged by an outsider and that 
outsider asked us to remove the man in 
possession from the management of his 
own property and placea Receiver in charge 
we should certainly have refused to do so; 
but this case is notan ordinary case. In 
the first place we arenot asked to put a 
Receiver in charge for the first time. We 
are asked to retain the Deputy Commis- 
sioner who has managed the estate for more 
than iwo years. We are not asked to 
deprive a resident proprietor of the enjoy- 
ment and management of his own property, 
for Sardar Nisar Ali Khan is not a resident 
proprietor. He lives in Lahore. Both par- 
ties live in Lahore and the question is 
between absentees. In these circumstances 
what we are really doing is to declare that 
the Deputy Commissioner in the circum- 
stances will be the most suitable manager 
of the property and we cannot see how if 
we take proper precautions, this course of 
action can cause the slightest harm to 
Sardar Nisar Ali Khan. We consider 
that it may do the estate and him a 
very great deal of good, If we take away 
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the Receiver and place Sardar Nisar Ali 
Khan in possession of the property, we 
have a considerable apprehension ihat there 
may be disturbances of peace and that is 
the main reason why we propose to retain 
the Deputy Commissioner as Receiver. We, 
therefore, accept this appeal and retain 
the Deputy Commissioner as Receiver of 
the property till the conclusion of the 
suit. But we wish to make it absolutely 
clear that we look upon this as an excep- 
tional: case and the fact that inthis ex- 
ceptional case we are retaining the Receiver 
will afford no authority for an application to 
appoint a Receiver in other cases ın which 
the circumstances are different. We agree 
with the view takenin Owen v. Homan (1) 
and the principles laid down by Lord Cran- 
worth in the matter. Wo donot consider 
that we are acting In any way contrary to 
those principles in retaining the Deputy 
Commissioner as Receiver in the case, But 
while we are depriving Sardar Nisar Ali 
Khan of the power to select his own manager 
we do not see why we should also deprive 
him of the income to which he is entitled 
from the estate owing tothe facts that he 
has -been declared in possession of it by 
the Revenue Court as that his name has 
been éntered in the revenue papers. We, 
therefore, direct the Receiver to pay over 
to Sardar Nisar Ali Khan the past and 
future income ofthe estate provided that 
‘Sardar Nisar Ali Khan who, we are 
given to understand, is a wealthy man, 
will furnish cash security to the Receiver 
_ for the re-payment of such income in event 
of his possible failure in the litigation 
which is now proceeding. This security 
should take the form of Government bonds 
as far as possible and should certainly 
not take the form of landed property. In 
the circumstances of the case we direct 
the parties to pay their own costs. 
G, H. Appeal accepted. 


(1) (1853) 4 H. L. O. 997 at pp. 1032, 1033; 17 Jur. 
6l; 1. Eq, Rep. 370; 10 E. R. 752; 94 R. R. 516. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Civic APPEAL No, 33 oF 1925. 
April 17, 1926. 

Present:—Mr. Findlay, J. C. 
GOVINDRAO--DeErenpaxt No, 2— 
APPELLANT 
Versus 
HIROHAND AND otners—Praiatire- 
AND DEFENDANT No. 1— RESPONDENTS 
Civil Procedure Code (Act V of 1905, O XNI 7 
62, 06 —Attachment—Ubjection by mor tgagee -Aano 
sion by decree-holder—sale subject to mortgage rut- 
chase by decree-holder—Su:t on morigage— ue re? 
purchaser, whether can deny mortgage- -J ortgagee, he- 
ther bound to proceed first against moreabl ropot, 

a 18 a aa ag PEA the case, in Whicit o 

roperty 18 expressly sold subi i AGG Ul Ue > 
ogei i expressly cold subject to a mortgage uz a 
notice of a mortgage is included in the proclamuatn » 


of sale under r. 66 of O. XXI of the Code. ». ou} 
col. 2] = 


If in an obiection proceeding under O. XXI, r, 62 
started by a mortgages, the decree-holder admits u> 
existence of the mortgage and allows the propert (. 
ba sold subject to the mortgage lien, he cannot ul- 
sequently, as auction-purchaser, be allowed, inna cuit 
by the mortgagee to enforce the mortgage livn, to 
question the validity of the mortgage lebid | 

Kalidas Chaudhury v. Prasanna Kumar Das. 53 
Ind. Cas. 189, 47 O. 446 at p. 456; 30 C. L. J. 496 ve 
©. W N. 269, relied on. nm 


itis not incumbent upon a mort v! 
to proceed against movable e akah 
wrongly or rightly, been formally included almorgs! 
the mortgaged subjects. [p 565, col. 2, | 

Second appeal against a decree of the 
District Judge, Nagpur, dated the 3rd 
Cora 1924, in Civil Appeal No. 139 of 

Mr. S. C. Datta Choudhry, for the 
lant. 

Messrs, B. R. Pendharkar and W. R. 
Pendharkar, for the Respondents. 

JUDGMENT.—The present appellant, 
Govindrao, was the 2nd defendant in the 
first Court. He and the 3rd respondent Shaik 
Karim were sued by the lstand 2nd ic- 
spondents, Hirchand and Nanhulal, under 
the following circumstances. On 19th De- 
cember 1912 Shaik Karim and his deceased 
father had executed a conditional mortgave 
by salein favour of the present appellant 
for Rs. 250. Under ita house in the Sadar 
Bazar, Nagpur, and a tonga anda pony 
were hypothecated. Someseven years later 
on 22nd July 1919, Shaik Karim executed 
a simple mortgage in favour of the plaint- 
ifs for Rs. 160. The appellant Govindino 
filed Suit No, 142 of 1921 on his mortgage- 
deed of 1912. The'plaintifis were impleaded 
as subsequent mortgagees and they de- 
posited the full amount of the claim in 
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Court, viz., Rs. 164-6-0 on 19th August 1922. 
Subsequently, Govindrao hiovght a suit 
(No. 341 of 1921) against Shaik Karim ona 
simple money bend and duly cbtained a 
ceciee. In execution of this decree the 
house in suit was attached, but on the 
plaintifis’ cl jection cn the strength of their 
maitgege of 1919 tLe Louse wes sold subject 
tothe Hen crented under the craid mort- 
gage aud Govindrao purchased it accord- 
ingly on 27th September 1921. The plaint- 
iffs then brought this suit to enforce their 
mortgage of 1919, as well as to enforce their 
rights under the previous mortgage of 1912 
which they satisfied by depositing Rs.194-6-0 
in Court. Govindrao admittedly received 
this amount and is in possession of the house 
n suit. The plaintiffs, therefore, claim- 
ed:— 

(1) A decree for foreclosure against both 
the defendants in respect of the mortgage of 
1912; 

(4) A decree for sale of the entire pro- 
perty mortgaged under the 1919 deed; 
an 


(3) A personal decree against Shaik 
Karim for any balance left over after sale of 
the property in case it was not allowed to be 
foreclosed. 

Shaik Karim offered no opposition to the 
plaintiffs’ claim. Qovindrao, the 2nd de- 
fendant, disputed the authenticity of the 
mortgage of 1919, and he further pleaded 
that the pony and tonga should be sold 
first in any event. He further disputed 
his liability under the prior mortgage of 
1912, 

On these and connected pleadings the 
Subordinate Judge gave the following find- 
ings :— 

(1) That Govindrao was not entitled to 
challenge the validity of the plaintifis' mort- 
gage, but, in any event, its execution and 
attestation were established. 

(2) That the plaintifis were not, as had 
been alleged by the present appellant, in 
possession of the tonga and pony. 

(3) That the interest charged in ihe 1919 
mortgage was not penal. 

The Subordinate Judge accordingly found 
that the plaintifis, having stepped into the 
shoes of the defendant Govindrao by pay- 
ing off the prior encumbrance, the latter 
was not entitled toretain both the money 
and the house and that, if he wanted to 
retain the house, he must pay off the charges 
on both the mortgages. Further, it was 
held that Govindrao could not insist upon 
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the tonga and pony being sold first. In 
case the prior mortgage was paid off, the 
plaintiffs were entitled to put the property 
to sale under their 119 mortgage and also | 
to proceed against the person of the mort- 
gagor Shaik Karim for any deficit tbat 
might remain. A decree was passed accord- 
ingly. 

Govindrao appealed to the Court of the 
Distiict Judge, Nagpur. The learned Dis- 
trict Judge held that, as the appellant had 
purchased the mortgaged house subject to 
the lien created by-the plaintiffs’ mortgage, 
it was not open to him to dispute the vali- 
dity of the latter. In this connection a very 
real distinction exists between the legal . 
position which arises under the circum- 
stances adumbrated in r. 62 and r. 66 res- 
pectively of O. XXI, O. P. O. Inthese two 
provisions a clear: distinction is drawn 
belween the case, in which property is ex- 
pressly sold subject tothe mortgage, and 
the case in which notice of a mortgage is 
included in the proclamation of sale. In 
the present instance the latter contingency 
clearly did notarise. What did happen in 
the present instance was that the plaintifs 
raised an objection in the execution pro- 
ceedings that the subjecis were liable under 
their mortgage. Govindrao, in the said 
proceedings admitted the fact and accord- 
ingly ihe property was sold subject to the 
mortgage lien. In these circumstances, it 
seems to re perfectly obvious that it is not 
open tothe appellant now to question the 
existenceof the mortgage. The property 
was sold subject to the mortgage and, 
therefore, what the Court sold, after it was 
satisfied of the existence of the mortgage, 
was only the judgment-debtor’s equity of 
redemption. If the present appellant bad 
desired to question the due execution and 
attestation, or the like, of the plaintifis’ 
mortgage, it was open to him to have done 
so in the said execution proceedings, Had 
he done to, and had an order unfavourable 
to him been parsed, he still had the remedy 
to bring a suit underr. 63 of O. XX], 0. P. 
C. He did neither of these things, and, 
for my own part, Iam, therefore, satisfied, 
following the principlein Govind v. Dheklu 
(1) that the said order passed on the pre- 
sent appellant's own admission is conclu- 
sive and that it is pot now open to hi 
to question the validity of the mortgage 
mentioned. I find myself in this connection 


(1) 82 Ind, Cas, 771; 19 N. L. R. 15; A. IR. 1988 
Nag. 282. 
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in fall agreement with the remarks of 
Mookerjes and Panton, JJ, in the pen- 
ultimate paragraph of their judgment in 
Kalidas Chaudhury v. Prasanna Kumar 
Das (2) and it seems to me perfectly clear 
that, in the circumstances of the present 
case, the appellant isnow estopped from 
aa the validity ofthe mortgage of 


It has been suggested before me that a 
question of jurisdiction arises in the cir- 
cumstances of the present case, beacause 

the objection proceedings took place before 
the Junior Munsif, whereas the present suit 
was tried bya Subordinate Judge of a class 
which corresponded to the Senior Munsif, 
I do not think any question of jurisdiction, 
in reality, arises The question is one of 
estoppel. The Junior Munsif did not decide 
“any of the details which might have arisen 
as regards the validity or invalidity of the 
mortgage. There was no decision between 
the mortgagor and mortgagees inter se. In 
any event too, the finding ofthe Junior 
Munsif, so far as it went, became a final one, 
asthe appellant did not institute a suit 
under r. 63 aforesaid. 

Having paid off, as they did, the amount 
of Rs. 194-8-0 due to the appellant in satis- 
faction of his mortgage-decree, it is clear 
that the plaintiffs have now allthe rights 
of the previous mortgagee: cf. Gopi Narain 
Khanna v. Bansidhar (3) and s. 74 of the 
Transfer of Property Act. Obviously, all 
that the present appellant has left is the 
equity of redemption, after he has dis- 
charged the encumbrance existing on the 
property. Iam wholly unable to find any 
substance in the contention that the plaint- 
iffg are bound to attempt to satisfy their 
decrees first out of tha tonga and pony, a3- 
gu ning these to exist bafore they proceed 
against the house. 

Some attenpt has bean mite to argas 
that, even although the secon! clausa of 
s. 82 of the Transfer of Property Act doss 
notapply proprio vigore to the fasts of the 
present cise, yet thera is scope for tha ap- 
plication of the underlying equity. I am 
wholly unable to see that any equity does 
arise in this connection in favour of the ap- 
pallant. I know of no authority whatever for 
the proposition that it is incumbent on che 


(2) 55 Ind Ons 189, 47 O 446 at p.458, 300. L. J. 
498; 24 C. W N. 269. 

(3) 27 A. 325:2 0 L.J 173,90. W N. 577.7 Bom. 
L. R. 427; 15 M. L. J. 191; 2 A. L J. 336, BLA 


193; 8 Sar. P. O. J. 779 (P. 0). 
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mortgagee, frat of all, to proceed again:t 
the moveable property which has, rigutiy 
or wrongly, been formally included amung it 
the mortgaged subjects, and, in my opinio >, 
the decisionof the learned District Jaiga 
on this point is undoubtedly correct. 

The appeal fails and is dismissed. The 
appellant must bear the respondents’ costs. 
iad in the lower Courts as already orde ~ 
ed. 

G. R. D. Appeal dismissed, 

2. A. 


et ati 


LAHORE HIGH COURT. 
SaconD Orvin APPBAL No. 1383 or 1922. 
May 4, 1926. 

Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Oeldstreatn. 
BUR SINGH—Dearenpanr—APpPELLANT 
Versus 
Tans Firm JODHA RAM-HANNU 
RAM tHrovaH HANNU RAM— 

NT PLAINTIFF —RasponDaNT. 

unjab Courts ict of 1918), s. 41—Limitatye : 
Act (IX of 1908), : pee eet i pie S 
Second appeal, interference in, 

Tae Qourt of second appeal cannot consider tio 
suffisienoy or otherwise of the raasons given by th: 
lower Appellate Court for declining to exercens ng 
discretion under s. 5 of the Limitation Act. 


Second appeal froma decree of the Dis- 
trict Judge, Lyallpur, dated the 23rd Peh- 
ruary 1922, affirming that of the Senior 
Subordinate Judge, Lyallpur, dated the #83th 
November 1921. 

Mr. Ram Chand Manchanda, for the 
pellant 

JUDGMENT.—The appeal preferre 
by the defendant, Bur IA rng ey 
trict Judge was admittedly barred by time 
and no affidavit showing sufficient cause 
for not presenting the appeal within pre- 
scribed period of limitation was fled in the 
District Court. The learned J udge Conse- 
quently held that there was no ground for 
extending tho period of limitation. An 
affidavit has been filed in this Court in 
support of the allegation that, though the 
copies of the judgment and decrees were 
ready for delivery on the 23rd December 
1921, they were not actually delivered to 
the appellant until the 4th January 19220 
and we are asked to act upon this afidavit 
and to interfere with the judgment of the 
District Judge. 

The learned Counsel for the appellant 
admits, that according to the rules framed 
by this Court, an affidavit to account for 
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the delay should have been filed along with 
the memorandum of appeal, and ib is clear 
that upon the materials before him the 
learned District Judge justified in de- 
clining to extend the period of limitation. 
The Oourt of second appeal cannot consider 
the sufficiency or otherwise of the reasons 
given by the learned Judge for declining 
to exercise his discretion under s. 5 of the 
Indian Limitation Act. 

The appeal is accordingly dismissed. 

Bs hi Appeal dismissed. 


PRIVY COUNCIL. 

APPHAL FROM THB ALLAHABAD HIGH Court. 
March 15, 1926. 
Present:—Viscount Dunedin, Lord 
Blanesbargh, Sir John Edge and 
Mr. Ameer Ali. 

Seth LAKHMI CHAND—APPRBLLANT 
versus 
Musammat ANANDI AND oTHERS— 


RESPONDENTS. 

Hindu Law—Will—Will by member of joint 
Hindu famuy—Will as emdence of family arrange- 
ment—Family arrangement entitling widow of 
member to succeed to her husband's motety in joint 
property. a 

“A Will by a member of 8 joint Hindu family of 
his interest as a co-sharer is not a valid devise 

Vitla Butten v. Yamenamma, 8 a1. H. O. R. 6 and 
Lakshman Duda Naik v. Ramchandra Dada Naik, 
7I A 181:5B.48;4 Sar P.O J. 173; 3 Suth P.O. d. 
778; 3Shome L. R 217, 4 Ind. Jur. 472; 7 O.L R. 320; 
3 Ind Dec. (N. 5.) 34 P. C.), followed. 

A Will which does not operate as a Will, may be good 
evidence of family arrangement contemporaneously 
made and acted upon by all TG . 569, col. 1 | 

Brijraj Singh v. Sheodan Singh, 19 Ind. Cas 826; 40 
1. A. 161; 17 O. W. N. 949; (1913) M W. N. 515; 11 
A. L. J. 698,14M L. T 11,180. L J 57, 15 Bom. 
L. R. 652; 35 A. 337; 25 B. L. J 188 (P. G ) followed. 

Two brothers constituting a joint Hindu family 
are competent to ee that in case either of them 
dies, his wife should have and enjoy for her life an 
interest in a moiety of the joint property equivalent 
to the interest which the widow of a sonless and 
separated Hindu would have in her deceased husband's 
estate, and that the interest which she obtains should 
continue for her benefit for her life, notwithstanding 
the bith, if ıt should happen, of male issue to the 
other brother. [p. 570, col. 1] 

Subbaramt Reddi v. Ramamma, 59 Ind. Cas 681; 43 
M. 824; 12 L., W. 249; (1920) M. W. N. 529, Sudaburt 
Pershad Sahoo v. Foolbash Koer, 3 B. L. R. F. B. 31; 12 
W. R. F. B.l,and Bat;nath Prasad Singh v, Tej Bali 
Singh, 80 Ind Cas 534, 48 I A. 195 at p. 212; 19 A. L. 
J 317, 330. L J 358, 40 M. L J. 387; (1921) M. W. 
Ne 300. 25 O. W. N. 564, 2 P. L. T. 257; 23 Bom, L. R. 
654; 43 A. 228; 3 U. P. L. R. (P. O)35; 29 M. L J. 
358 (P. O.), referred to. 

Appeal from a decree of the Allahabad 
High Court, (Sir Grimwood Meara, Kr., 


Ohief Justice, and Justice Sir P.O. Baner- 


LAKHMI OHAND V. ANANDI, 


(95 L 0. 1926] 


e, Kr), in First Civil Appeal No.3 18 nd 
9 19, dated the 2lst November 1922, a a 
printed as 71 Ind. Oas. 574, confirming ; 
decree of the Subordinate Judge, Meeru? 
dated the lsth July 1919. 

Messrs. G. Lowndes and E. B. Raikes, for 
the Appellant. 

Messrs. A, M. Dunne and B. Dube, for 
the Respondents. 


JUDGMENT. 

Sir John Edge.—This is an appeal 
from adecree, dated the Zist November, 1922, 
of the High Court at Allahabad, which con- 
firmed a decrees, dated the 18th July, 1919, 
of the Subordinate Judge of Meerut by 
which the suit had been dismissed. ` 

The suit had been instituted in the Court 
of the Subordinate Judge on the 5th June, 
1918, and by the plaint in it the three 
following declarations were claimed :— 

(a) The Will, dated 5th of June, 1915, and 
registered on the 9th of June, 1915, execut- . 
ed by the pleintiff and Baldeo Sahai, 
deceased, on account of its being against 
the rules of succession under the Hindu 
Law, is absolutely invalid and null: and. 
void and it has noeffect upon the right of 
survivorship of the plaintilf in respect of 
the estate, business, the zeminduri, landed 
and house properties, bonds, mortgage 
deeds, promissory notes, imoney-leuding 
business with asamis on account-books, 
parole debts, cash, gold and silver orna- 
menis, conveyance, household and estate 
goods and articles of convenience and com- 
fort, etc., of all kinds, belonging to the 
joint Hindu family. 

(b) Defendant No. 1 now has and defend- 
ants Nos, 2 to 5 will in future have no 
right of any kind in respect of the estate, 
business and zemindari properties, etc., 
given in relief A. 

(c) The plaintiffis the owner in possession 
of the entire estate, business and zemindarz 
; roperties, etc , given in relief A. 

The document in respect of which the 
declarations are claimed is described 
in the plaint as a joint Will of Baldeo 
Sahai and the plaintiff Seth Lakhmi Chand, 
and isin the written statement of Musam- 
mat Anandi, the first and principal defend- 
ant, described as an igrarnama, that is an 
agreement, ; 

The parties to the document in question 
were and the parties to thesuit are Hindus, 
by caste Brahman Bohra, subject to the 
law of the Mitakshara, of the school of 
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Benares. The document in question wasg 
written by one Ram Chandar Sahai of 
Khatauli on stamped paper which had been 
purchased by Baldeo Sahai on the 5th June, 
1915, and was signed and executed on the 
same day by Baldeo Sahai and his younger 
brother Lakhmi Chand, the plaintiff, in the 
presence of five men who signed the 
document as witnesses. It was presented 
for registration on the 8th June, 1915, at 
the office of the Sub-Registrar of Jansath, 
in the District of Muzaffarnagar, by Lakhmi 
Chand, who, having admitted in the pre- 
sence of the Sub-Registrar the execution 
and completion of the document, ib was re- 
gistered on the 9th June, 1915, by ithe 
Sub-Registrar. 


Baldeo Sahai died on the 10th June, 1915. 
He had had bya first wife, who had died 
before the 5th June, 1915, a daughter, who 
was then dead and had left three minor 
sons who were living on the 5th June, 1915, 
and are the defendants Nos. 3, 4and 5. Bal- 
deo Sahai left surviving him his second wife, 
Musammat Anandi, who is the defendant 
No, land an unmarried daughter, who is 
defendant No. 2. Baldeo Sahai had no son 
or other descendant of him. Lakhmi Chand 
had on the 5th June, 1915, five daughters 
living, but no son. Baldeo Sahai and 
Lakhmi Chand were on the 5th June, 1915, 
and until the death of Baldeo Sahai on 
the 10th June, 1915, the sole co-sharers in 
a joint Hindu family. Baldeo Sahai was 
then over 40 years of age. 


The following is a copy of the document 
in question :— 

“I, Pandit Baldeo Sahai, first party, and 
I, Pandit. Lakhmi Chand, second party, 
sons of Pandit Jagram Das, caste Bohra 
Brahman, residents and ‘raises’ of ‘qasba’ 
Khatauli, Pargana Khatauli, District 
Muzaffarnagar, do declare as follows: — 

(1) We, both the parties, are full brothers 
and are members of ajoint Hindu family 
according to the Hindu Law. We are 
joint in the business relating to the estate, 
in zemindari property, field or house pro- 
perty, bonds, mortgage-deeds, notes-of- 
hand, promissory notes, money-lending 
business with tenants, under account-books, 
and parole-debts, cash, gold and silver 
ornaments, conveyances house-hold goods 
and paraphernalia of the estate and all 


other things of every description, of the . 


value of lakhs of rupees. 
(2) None of us, the two members of the 
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joint family, has any male issue, but we 
have female issue and a wife each 

(3) As it bas often been seen thai dis- 
putes and litigations have taken plece 
among persons of property and wealth ond 
their survivors, we, both the parties, in 
order to avoid future disputes, do, in a 
sound state of body and mind, of our own 
accord and free will without the instance 
or instigation of anyone else, make this 
declaration, which shall be binding on 
ourselves and our representatives, that in 
the event of one party dying without any 
male issue, the name of his widow shall he 
entered in public papers, that the pa:ly 
remaining alive shall have no objection to 
the same, that if the surviving party las 
male issue, in that case, after the death of 
the widow of the deceased party, the son or 
the sons of the other party shall be ihe 
owner orownersof the entire estate, that 
the daughters or their song shall have no 
right as against the son or sons of the 
other party, and that the widow of the 
deceased party shall have no right at any 
time to make any transfer whatsoever. 

(4) The daughters or their male issue 
shall be entitled io the estate of their 
father only when both the -parties die 
without any male issue. If any of the 
parties has any male issue, the female 
issue or the daughter's sons of any of them 
shall not get any property whatsoever. 

(5) The first party has at present an 
unmarried daughter by his second wife and 
three minor sons of his deceased daughter 
by his senior wife, since deceased, who 
shall be entitled to get equal shares in the 
estate subject to the conditions given in 
para. No. 4. If the said daughter also, who 
is at present unmarried does not give 
birth to any male issue, then the daughter's 
sons and not the members of the family of 
the said (unmarried) daughter's husband, 
shall be entitled to the whole estate. 

(6) I, the second party, have five 
daughters. They, and in case of the deeth 
of any of them, her male issue, shall, subject 
tothe conditions given in para. No. ii, be 
heirs to the estatein equal shares. If any 
of the daughters die without leaving any 
male issue, the members of the family of 
her husband shall have no right, bul, her 
share in the estate shall be divided among 
the remaining daughters and their male 
issue in order. | 

(7) If we, both the parties, ab any time in 
our life,-divide the estate by our mutual 
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agreement or on account of any dispute, 
then this document shall not be binding on 
any party provided none of ns has any male 
issue. If any of us shall have any male 
issue, he shall be the owner of tha entire 
estate. The widows shall have only life- 
interest. The daughters, theirissue or any 
other party shall have no right to it. 

_ (8) We, both the parties, have, up to this 
time, been jointly managing all the estate 
affairs and shall continue to manage it in 
the same way, provided no partition takes 
place. After the death of one party all 
managements relating to the estate shall be 
made by the surviving party. The wife 
of a deceased party shall have no right to 
get the property partitioned in the life of 
the other party, but shall continue to get 
her share of the profit from theother party 
after deducting the expenses relating to 
the estate. If the other party evades the 
payinent of the profit, she shall be entitled 
to seek remedy in Oourt only for recovery 
of profit. 


(9) The residence of us, both the parties, 
Bhall be separate in this way that in en- 
closure No. 65, situate in the ‘abadi’ of bazar 
‘qasba’ Khatauli, the party alive shall let the 
widow of the other party live in any house 
she might choose, and shall not turn her out 
of it, but the widow of the said deceased 
party shall have right of easement and 
residence only to the said house. She 
shall have no concern with other houses, 
The party alive shall be at liberty to change 
the condition of the enclosure or to build 
a separate house for the female members 
of his house and take up his abode init and 
have any of the houses or shops which 
exist in that enclosure as his sitting room. 

(10) Season fruits such as mango, ete., 
shall be given by the paty alive to the 
widow of the deceased party to the extent 
of about one-half (of the produce). 


(11) The parties have got this document 
written after mature deliberation and after 
having fully understood the contents there- 
of. They have admitted and accepted the 
same of their own accord. None of the 
parties shall have any express or implied 
objections to this. We have, therefore, 
executed this agreement by way ofa Will, 
in order that it may serve as evidence. 

Note :—In the 6th line of the 2nd page of 
this document, a mark is made and the 
words, “situate in the ‘abadi’ of bazar of 
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‘qasba’ Khatauli, are written on the 
margin.” 

Signature of Baldeo Sahai, in autograph. 

Signature of Lakhmi Ohand. 

It has been held by the Subordinate 
Judge and by the High Court in Appeal 
that the document in question was a valid 
Will of the two brothers. hether it could 
operate as such will be presently considered. 

It is now desirable to consider what was 
the position onthe 5th June, 1915, before 
the document in question .was executed. 
The property to which the suit relates was 
of considerable value; it was valued for 
the purpose of jurisdiction, as appears by 
the plaint, at Rs. 1,01,000 (one lac). Baldeo 
Sahai was seriously ill and was not expected 
torecover. If he died as a member of the 
joint family his widow would be entitled to 
maintenance only, and the joint family pro- 
perty would vest in Lakhmi Chand by 
survivorship If it could lawfully be agreed 
that the widow, Afusammat Anandi, should, 
on the death of Baldeo Sahai have and 
enjoy an interest in a moiety of the joint 
property equivalent to that of the widow 
of asonless and separated Hindu, she would, 
onthe death of HKaldeo Sahai, be entitled 
for life as such widow toa moiety of all 
the profits of the immovable property, and 
to amoiety of all the profits of the move- 
able property, which belonged to the joint 
family. On the 5th June, 1915, Baldeo 
Sahai could have separated from Lakhmi 
Chand by one word and would have been 
entitled to a partition of all the joint 
family, and, if he had separated his - 
widow, Musammat Anandi, would on his 
death be entitled for her life as the 
widow ofa sonless and separated Hindu to 
a Hindu widow's interest in the property, 
and on her death the property in which she 
would havea Hindu widow's interest would 
go to the person entitled to it on her death 
who would not necessarily be Lakhmi 
Chand, or a descendant of him. There 
was some evidence that before the 5th June, 
1915, Baldeo Sahai was making prepara- 
tion for a partition, but that need not now 
be considered, for as the fact was Baldeo 
Sahai and Lakhmi Chand did not separate 
but remained joint until Baldeo Sahai died 
on the 10th June, 1915. But that the risk 
of a partition might at any moment occur 
and was in the contemplation of Baldeo 
Sahai and Lakhmi Chand when they execut- 
ed the document of the Sth June, 1915, is 
apparent from a perusal of that dccument, 
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It is admitted in the plaint that Baldeo 
Sahai fell seriously ill and desired “that 
after his death the name of his widow, 
defendant No. 1, should be entered in 
respect of his share in the joint pro- 
perty, and that after the death of the said 
widow his share in the property should 
devolve upon his daughter and daughter's 
, gong,” and that a document to effect that 
object should be executed, and that the 
plaintiff and Baldeo Sahai jointly executed 
the document in question “by wayof a 
Will.” Baldeo Sahai could, from a legal 
point of view, have no interest in the joint 
property after he died. His interest in the 
joint property terminated with his life. 

hat was meant by “his share in the 
joint property” wasa moiety of the joint 
property which he would have had on a 

artition. After Baldeo Sahai's death 

akhmi Chand entered the name of Mus- 
ammat Anandi in the revenue papers in 
respect of a moiety of the zamindam pro- 
perty. 

The document in question could not, 
however, operate as a Will. In Vitla Buttin 
v. Yamenamma (|), the High Court at 
Madras held that a Will by a member of a 
joint Hindu family of his co-sharer’s interest 
was nota valid devise. In Lakshman Dada 
Naik v. Ramchandra Dada Naik (2), the 
Board, referring to that case, stated that :— 

“Its,” the High Court's, “ reasons’ for 
making the distinction between a gift and a 
devise are, that the co-parcener’s power of 
alienation is founded: on his right to a 
partition ; that that right dies with him ; 
and that, the title of his co-sharera by 
survivorship vesting in‘them at the moment 
of his death, there remains nothing upon 
which the Will can operate.” 

It was held by the Board in Brijraj Singh 
v. Sheodan Singh (3), that a Will, which did 
not operate asa Willat all, was good evi- 
dence of a family arrangement contempora- 
neously made and acted upon by all the 
parties. Inthe present case their Lordships 
hold thatthe document of the 5th June, 1915, 
is good evidence of a mutual agreement by 
Baideo Sahai and Lakhmi Ohand. What 
in erest Musammat Anandi took under that 
)8M H. C.R. 6. 


l 
2) 7 I. A. 181; 5 B. 48; 4 Sar. P. O J. 173; 3 Suth. P. 
O. J 7:8; 3 Shome L. R. 217; 4 Ind. Jur. 472:7 C.L 
R. 320; 3 Ind 
1 


| 


. Dec. (N.83) 34 (P.C) >- 
) 19 Inad. Oas. 826; 40 L. A. 1861; 17 0. W. N. 9419; 
(1913) M. W. N. 515; 11 A. L. J. 698; 14M L T. Il; 
18 0. L. J. 57; 15 Bom. L. R. 652; 35 A. 337; 25 M. L. 


J. 188 (P. 0.5. 
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mutual agreement is the only question 
which their Lordships need consider. 

It is well established law that a co-sharer 
in a Mitakshara joint family without having 
obtained partition can with.the consent of 
all his co-sharers mortgage or charge the 
share to which he would be entitled on a 
partition of the joint family property, but 
the consent of all the co-sharers must be 
obtained, and as pointed out by Sir John 
Wallis, O.J., in Subbarami Reddi v. 
Ramamma (4), a father who isa co-sharer 
with a minor son cannot give such a consent 
for his minor son. 

Their Lordships have come tothe con- 
clusion that the right of a co-sharerin a 
Mitakshara joint family property, who has 
obtained the consent of his co sharers to 
charge his undivided share for his own 
Separate purposes has long been recognised, 

In 1869 in Sudaburt Prasad Sahu v. 
Foolbash Koer (5) which related to a Hindu 
joint family governed by the law of the 
Mitakshara, Sir Barnes Peacock, O. J., in 
delivering the judgment ofa Full Bench of 
the Calcutta High Court, consisting of hiin- 
self and Kemp, L 8. Jackson, Macpherson 
and Glover, JJ., held that a member of a 
joint Hindu family had no authority, with- 
out the consent of his co-sharers, to mort- 
gage his undivided share in a portion of 
the joint property, in order to raise money 
on his own accountand not for the benefit 
ofthe joint family. That implies that with 
the consent of all hisco-sharers a member of 
a Hindu joint family can grant for hisown 
purposes a valid mortgage of so much of 
the joint family property as would not ex- 
ceed his share on partition. That princi ple 
that a member of a Hindu joint family can, 
with the consent of his co-sharers, charge 
for his own purposes the share in the 
joint family property which would come to 
him ona partition has been recognised by 
the Board in Baijnath Prashad Singh vy., 
Tej Balt Singh (6), and cannot now be ques- 
tioned as a principle of Hindu Law. It 
appears to their Lordships that the same 
principle of the effect of the consent by the 
co sharer applies in the present case and 
that Baldeo Sahaiand Lakhmi Chand were 


4) 59 Ind. Oas. 681; 43 M 824; 12 L. W. 249: (19 
AS NEN (1920) 


(5) 3 B. L. R. F. B. 31, 12 W. R. E. B. 1. 

(8) 69 Ind Oas 534, 48 I. A. 195 at p 212; 19 A. L. 
J. 317; 33 C. L J, 388, 40 M. L.J 337; (1921) M W. 
N. 30); 25 0 W. N. 584; 2 P, L T. 257; 23 Bom L.R 
63 A. 228; 3 U. P. L. R. (P, O.) 35; 29 M. L. J. 358 
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competent to agree and did agree that 
Musammat Anandi should on the death of 
Baldeo Singh, have and enjoy for her life 
an interest in a moiety of the joint property 
equivalent to theinterest which the widow 
ofa sonless and separated Hindu would 
have inher deceased husband's estate, and 
that the interest which she obtained by the 
mutual agreement of Baldeo Sahai and 
Lakhmi Chand should continue for her 
benefit for her life, notwithstanding the 
birth, if itshould happen, of “male issue ` 
to Lakhmi Ohand. 

Their Lordships will humbly advise His 
Majesty that plaintiff is not entitled to any 
of the declarations claimed in the plaint, 
that the appeal should be dismissed with 
costs, and thatthe right of the person or 
persons who may claim to succeed the de- 
fendant Musammat Anandi on her death 
must be determined, if disputed, when the 
occasion arises, and notin this suit, 

R. L. Appeal dismissed., 

Solicitors for the Appellant:—Messra. T. 
L. Wilson & Co, 

Solicitors for the Respondents: — Mr, Hy. 
S. L. Polak. 
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ALLAHABAD HIGH COURT. 
First APPBAL a No. 160 or 
1925, 

April 8, 1926. 
Present:—Mr Justice Walsh 
and Mr. Justice Dalal. 

PREM BEHARI LAL—~Opnsgcror— 
APPELLANT 
versus 


Messes. 8. B. BILLIMORIA & Co. 


— APPLICANT8S— RESPONDENTS. 

Companies Act (VII of 1918), se. 104, 125—Sale of 
business to Company—Allotment of fully paid up 
shares to vendor—Laquidation of Company—Vendor, 
whether lable as contributory-- Agreement to allot 
shares, failure to file, effect of. 

The only consequence of a failure to file an agree- 
ment in accordance with the provisions of s. 104 of 
the Companies Act is the penalty provided by sub-s 
(3) of the section and it is no longer the law that an 
allottee of shares, in the absence of a due filing of 
such an agreement, is responsible, asa contributory, 
for calls as though the shares were unpaid shares, 
[p. 572, col. 2 | 

Appellant signed the memorandum of Association 
of a Company which stated that he would take up 
three thousand shares in the Company of the face 
value of Rs 10 each. Along with the memorandum 
of Association a prospectus of the Company was filed 
with the Registrar of Jomt Stock Companies which 
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shares of the nominal value of Rs. 30,000 would be 
allotted as fully paid to the appellant: 

Held, that the appellant never intended to pay for 
the three thousand shaies in cash and that the shares 
must be treated as having been fully paid as con- 
sideration for the sale of the business by the appellant 
to the Company and that the appellant was, therefore, 
not liable as a contributory, on the Company going 
into liquidation, to pay anything in respect of these 
shares. [2bed.! 

First appeal from an order of the Dis- 
trict Judge, Oawnpore, dated the 30th 
September 1925. 

Dr. K. N, Katju, Messrs. N. P. As- 
thana and Shiva Prasad Sinka, for the 
Appellant. ; 

Mr. Iqbal Ahmad, for the Respondent. 

JUDGMENT. 

Walsh, J.—This is an appeal from an 
order made by the District Judge, in the 
exercise of his original jurisdiction under 
8.215 of the Companies Act of 1913, in the 
voluntary liquidation of Shandell Brothers 
and Company Limited, Cawnpore, at the 
instance of the liquidators Messrs. Billi- 
moria & Co., holding one Prem Behari 
Lal, who is really Shandell Brothers and 
the original vendcr to the Company, liable 
for the sum of Rs. 30,000. The matter 
does not appear to have been satisfactorily 
argued before the learned Judge, whose 
attention was not called to the existing 
state of the law upon the main qucstion 
which arises, and it will be simpler to 
treat the matter in our judgment as though 
the application was madeto us,in other 
words, in the nature of re hearing. 

The application made by the liquidators 
in writing dated the 20th of December, 
1924, is hot a satisfactory method of stating 
the real nature of the question which the 
Court was asked to decide. Shortly.stated, 
without reference to other somewhat un- . 
usual points which were argued before us, 
it is that the appellant, Prem Behari Lal, 
having been a signatory to the memorand- 
um of Association to.the extent cf three 
thousand shares of the face value of Rs. 10 
each, was liable asa contributory in the 
sum of Rs. 30,000, thesaid shares being 
unpaid, with the further allegation that it 
would be just, and also beneficial to the 
interests of the creditors (a statement 
which, of course, cannot be denied) that 
Prem Behari Lal should be made to pay 
the amount. 

One of the ‘objections raised by Prem 
Behari Lal was that the voluntary liquida- 


stated that the Company had purchased its businesge tion was invalid and that the liquidators 


from the appellant and that three thousand ordinary had no title. 


The learned Judge‘decided 
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that point against Prem Behari Lal. We 
are told that the question is raised in other 
appeals which are pending before this 
Court. The matter has not been argued 
before us and we express no opinion about 
it, assuming forthe purpose of this case 
that the liquidators were properly appointed. 

The further point taken by Prem Behari 
Lal in the Court below was that he signed 
the memorandum ina representative capa- 
city and that not he, but Shandell Bros., 
or N. B. Shandell Brothers, as they are 
variously described, were his principals 
and the persons really responsible. There 
i& nothing in this point. In order to make 
the matter clear we directed that Prem 
Behari Lal would come into the box before 
us and give additional evidence. Itappears 
from his evidence that N. B. Shandell 
Brothers, the vendors to the Company, were 


really a joint Hindu family, consisting of: 


Prem Behari Lal himself and his three 
sons. The name of the firm was arrived 
at in this way, that his elder son's name 
is Narayan Behari Lal and he hasa kind 
of familiar or pet name “Shandell,” and 
so the firm was called after him, N, B. Shan- 
dell Brothers. So far asthe legal interest 
is concerned, there is no difference between 
Prem Behari Lal and the other members 
of his family. They are a joint family 
and heis the father and "karta" or manager, 
and, therefore, this point was a perfectly 
idle one and waste of time. 

The facts relating to the Company, which 
are material to the.question we have to 
decide, are as follows:—The Company was 
formed for the purpose of developing and 
conducting leather business and installing 
an up-to-date factory for boots and shoes 
in Oawnpore, and to, take over the business 
of Shandell Bros, which had no doubt, 
like all leather business in Cawnpore and 
other parts of India, been carrying on 
satisfactory trade and making large profits 
during the war, The Company was regis- 
tered on the 10th of January, 1921, and a 
prospectus and a memorandum of associa- 
tion prepared and printed in one document, 
consisting of two separate parts and dated 
the 10th of January, 1921, was issued to 
the public. At the foot of the memorand- 
um of association Prem Behari Lal, de- 
scribing himself as the representative of 
N. B. Shandell Bros., Cawnpore, agreed to 
take three thousand shares set opposite 
his name, in the capital of the Companys 
In the description of the nominal capital 
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of the Company, contained at the head of 
the prospectus, it was announced that three 
thousand ordinary shares of a nominal 
value of Rs. 30,000 would be allotted as 
fully paid to the vendor. There cannot be 
the slightest doubt that the three thousand 
shares, for which Prem Behari Lal signed 
the memorandum of association, aro the 
same three thousand shares which had 
been agreed should be allotted to him as 
fully paid, and as part of the considera- 
tion for the transfer of the property and 
good will of Shandell Brothers to the new 
Company. It is not suggested that the 
statement of the transfer by Shandell Bro- 
thers to the Company in the floatations of 
the new Company is incorrectly set out 
in the prospectus, and it appears that it 
had been agreed, prior to the formation of 
the Company, that for various considera- 
tions, which are described in language 
which resembles rather an attempt at lite- 
rary composition than the ordinary langu- 
age ofa business document, “the spirit of 
sacrifice involved in surrendering their 
going concern and in view of the services 
rendered by them prior to the formation 
of the Company.” This is a novel and 
‘somewhat hyperbolic, but not an accurate, 
atatement of the sale of a good-will of a 
going concern, for which the sum of 
Rs. 60,000 was to be paid in cash, while 
the further payment of three thousand 
ordinary shares fully paid was to be made 
for the machinery, tools, plant, furniture, 
as recorded in the schedule attached to 
the agreement of purchase. We have not 
had the advantage of seeing the sale deed. 
The original is alleged to have been lost, 
but a copy or a draft has been filed in the 
lower Court in connection with one or 
other of the various cases which have 
arisen out of this matter. Itis dated the 
lyth of June, 1922, and it is common 
ground that the statement which we have 
quoted from the prospectus accurately re- 
presents the operative part of it. On the 
22nd of August, 1922, a meeting of the 
Board of Directors was held and the fol- 
lowing resolution was passed. It should 
be noted that on the 6th of May, 1921, a 
resolution had been passed agreeing to allot 
to Shandell Brothers, three thousand fully 
paid shares and asking Shandell Brothers 
to execute the sale deed. 

“Resolution 5. Read the sale-deed of 
Messrs. N. B. Shandell and Brothers, dated 
the lyth of June, 1922, together with 
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schedule of tools, plants, furniture, machi- 
nery, ete. ' 

(a) Resolved that shares of the nominal 
value of Rs. 30,000 be allotted to them as 
fully paid up after allotting to other pur- 
chasers as detailed in the schedule attached. 

(b) Resolved further that Mr. I. B. Chatter- 
ji and Khan Bahadur Hafiz Muhammad 
- Halim Saheb be deputed to verify the 
articles mentioned in the schedule with the 
stock book.” 

There can be no doubt that these are 
the three thousand shares referred to in 
the prospectus, for which Prem Behari 
had signed the memorandum of association 
agreeing to take three thousand shares. No 
other block of three thousand shares has been 
suggested with which the three thousand 
shares, for which the memorandum of as- 
sociation was signed, can be identified. 
Shandell Brothers were at some date, which 
is not now ascertainable, entered in the 
register of share-holders as having been 
allotted three thousand shares, Nos. 6553 
to 9552. It is quite clear that these three 
thousand shares were allotted to Shandell 
Brothers in pursuance of the agreement 
and sale-deed. It is quite certain that they 
were allotted as fully paid and that no 
money has been paid in respect of them. 
The learned Judge held that there had 
been no allotment. We are unable to 
agree with him, His view is that there 
was an agreement to take the shares which 
had never been performed, and that on 
this footing the liquidator wes entitled to 
enforce the performance in the course of 
the liquidation. 

A curious argument was addressed to us 
that this allotment had been cancelled, 
and reliance was placed upon a resolu- 
tion of the 30th of August, 1922. During 
the proceedings of the Board of Directors 
on the 30th a resolution was passed add- 
ing to part (b) of the resolution, we have 
just quoted, the following words:—“If any 
items are found short the Managing 
Directors shall make good the same”. So 
far from that being a cancellation, it appears 
to us to be a confirmation of the previous 
agreement with the suggestion that the 
Company had possession of the stock, 
machinery and so forth, and were taking 
steps to found a claim, if it turned to be 
that they had one, for any shortage in 
the goods transferred to them by Prem 
Behari. Somehow or other, about which 
we have no materials to form ah opinion, 
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a quarrel arose, There were serious dis- 
putes and eventually Prem Behari was 
prosecuted and convicted for having com- 
mitted some breach of trust in connection 
with the property or assets of the Com- 
pany, and a good deal of the argument 
before us was based upon the continual 
assertion that his conduct was vitiated by 
fraud. Weare unable to see how this has 
any bearing upon the question we have to 
determine, which is a question of law. 
Under the old law both in tngland and 
in India, expressed in India by s. 28 of the 
Companies Act of 1882, these three thou- 
sand shares would undoubtedly be held 
by Prem Behari, subject to the payment of 
the whole amount thereof in cash; and it 
is apparently upon the supposition that 
this is now the law, that this application 
was made and has been persisted in before 
us. This is borne out by the reference in 
the learned Judge's judgment to cases 
decided in England when s. 25 of the Eng- 
lish Companies Act of 1867 was the law. 
Section 25 of the English Act ands, 28 of 
the Indian Companies Act of 1882 have been 
repealed, and tnere is no similar provision 
in the Indian Companies Act of 1913. In 
this case, no agreement i with 
reference tothe issue ofthese fully paid 
shares, was filed in accordance with the 
provisions of s. 104, and the learned Judge 
has, on that account, treated the issue of 
fully paid shares as invalid. But the 
only consequence of a failure to file the 
agreement is the penalty provided by sub- 
s. 3 of s. 104, and if is no longer the law 
that the allottee, in the absence of a due 
filing of the contract, is responsible, as 
a contributory, for calls as though the 
shares were unpaid shares.- This is fatal to 
the application which has been based 
from the firat, and decided by the learned 
Judge, on & misapprehension of the law, 
The learned Judge took great trouble 
over the case and was obviously impressed 
with the equity in favour of Prem Beal.ari, 
and he set off against the lability of 
Rs, 30,000, which he decided had been 
established against Prem Bahari, an admis- 
sion of the value of the goods received by 
the Company from Prem Behari under the 
sale-deed, namely, an amount of Rs. 7,090. 
It is not necessary to go into that matter. 
The view pressed upon us on behalf of the 
liquidator, so far as wa could understand it 
was that ‘Prem Bebaris conduct had 
been vitiated by -fraud the Company 
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had never had a quid pro quo for 
the purchase of the material valued at 
Rs 30,000; that ther had cancelled the trans 
action entirely and that Prem Behari was not 
entitled to any set offor equity except the 
remains of the assets originally transferred, 
which happen still to exist in the premises 
of the Company after the expiration of 
four years, after certain sales which have 
been made either by the Company or by 
the liquidator. We find it difficult to deal 
with this point, which, in our view, does 
not arise. But in any case s. 64 of 
the Indian Contract Act, if the matter is 
to be treated as one of contract, appears 
to afford a complete answer to it. 

The result is that the appeal succeeds 
and the application must be dismissed. 
The appellant is entitled to costs, but 
having regard to the idle contention raised 
by him that Prem Behari Lal was a differ- 
ent person from Shandell Brothers, we 
deprive him of one-third costs and direct 
the liquidator to pay two-thirds of the 
costs of this appeal with fees in this Court 
on the higher scale and of the proceedings 
in the Court below. 

The foregoing order as regards costs is 
the ordinary consequence of failure by the 
liquidator in the Court of Appeal. Prem 
Behari Lal will be entitled to set off against 
this amount, his liability for Rs. 151 and 
costs in First Appeal from Order No. 159. 
The liquidator is entitled to reimburse 
himself for these costs and also for his 
own costs out of the assets of the Company. 
There will bea stay of this order for costs 
made in favour of the appellant until the 
Miscellaneous Case No. 14 of 1925 in the 
District Judge's Court of ‘Oawnpore is 
finally decidec. 

Dalal, J.—I agree with the order pro- 
posed. Prem Behari Lal (who really means 
Shandell Brothers in his own person) never 
had any intention of purchasing three 
thousand shares on paymentin cash. Along 
with the memorandum of association was 
prepared and filed with the Registrar of Joint 
Stock Companies a prospectus of the Com- 
pany, tow in liquidation in which it was 
definitely stated thatthree thousand ordinary 
shares of the nominal value of Rs. 30,000 
will be allotted as fully paid to the vendor, 
Prem Behari Lal. He signed the memo- 
randum of association on this understanding. 

If the allotment was made, it must have 
been of fully paid shares. If no allotment 
was made, or at first made and subsequ- 
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ently cancelled, Prem Behari Lal could not 
be held bound by his signature on the 
memorandum of association, when le, by 
the consent of the other Directors and to the 
publie knowledge signed it on the under- 
standing that he had to pay nothing for 
the shares [see In re Macdonald, Sons d, Co , 
(1)]|. Such an arrangement could possibly 
have been barred by a provision like that 
of 8. 28 of the Companies Act of !882, as 
the agreement between Prem Behari Lal 
and the Company was not filed with the 
Registrar. As the present Act of 1913 con- 
tains no such provision, the operation of 
such an agreement is not barred. 

Even under s. 48 of the Indian C'om- 
panies Act of 1882, I do not think that the 
present claim would have prevailed, ln 
reality there was payment in cash. Instead 
of recelving cash for machinery, tool, 
plant and furniture and then making it over 
to the Company for the three thousand 
shares, he received three thousand fully 
paid shares. They were cross-money pay- 
ments presently enforcible [see In re 
Borrowin Furness & Northern Countries 
Land&& Investment Company (2)!. There 
are no means of discovering in this case 
what the value of Prem Behari Lal's pro- 
perty, consisting of machinery, etc., was 
The liquidators have not sued for Talanc 
of account. Their case is that the contrac 
of sale was wholly independent of the 
purchase of the shares. In my opinion 
this is a totally wrong view of facts. When 
there is no evidence of inadequate consi- 
deration, I hold, for the purposes of this 
a that the shares were fully paid up. 


op a eal allowed. 
wD (1894) 1 Ch. 89, 68 L.J. Q B. 193; 69 L. T 
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BOMBAY HIGH COURT. 
Srconp CIVIL APPEAL No. 840 or 1924. 
November 6, 1925. 
Present:—Sir Norman Macleod, Kr., 
` Chief Justice, and Mr. Justice Coyajee, 
HANMANTRAM SURAJMAL MARWADI 
—- DEFENDAN l-—-APPELLANT 
TETSUE 
SHANKARLAL ABAJI MARWADI— 
PLAINTIFF-—RESPONDRNT. 

Civul Procedure Code (Act V of 1908), O. VIIL, “2 
—-New case in appeal—Suit for recovery of possession 
and rent—Dejfendant pleading title—Cwestion oot 1- 
sufficiency of notice in appea 

It is undesirable that a party, when he has omitted 
to raise a question depending upon evidence for ita 
determination in the pleadings, and has failed on the 
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points which he has raised, should be allowed in first 
appeal to entirely alter his case according to the cir- 
cumstances and rely upon a fresh ground for the pur- 
pose of defeating the plaintiff's claim. 

In a suit for possession and rent against the defend- 
ant as tenant, the latter cannot for the first time in 
appeal be allowed to raise objection to sufficiency of 
Notice to quit, after having failed in the first Court 
on his plea of title. 

Second appeal from a decision of the 
Assistant Judge, Poona, in Appeal No. 238 
of 1923, varying that of the Subordinate 
Judge at Baramati, ‘in Civil Suit No. 244 
of 1922, 

Mr. A. G. Sathaye, for the Appellant. 

Mr. P. B. Shingne, for the Respondent: 

JUDGMENT.—The plaintiff sued to 
recover possession with arrears of rent of 
the suit property which consisted of houses. 
The defendant alleged that the property 
had been mortgaged by him to the plaint- 
iff, He relied upon Ex. 24 as evidence of 
the mortgage transaction. He did not 
plead that the notice given to him by the 
plaintiff was insufficient. The Judge in 
the Trial Court passed a decree in favour 
of the plaintiff holding that the defendant, 
not being an agriculturist, was disentitled 
from contending that the transaction Ex. 24 
was really a mortgage and notasale with 
the condition of re-purchase within the 
period of two years. 

In appeal the defendant did not contest 
this finding, but confined himself to the 
question of notice and the question of dam- 
ages. The Judge considered that r. 2 of O. 
VIII applied to the case, and that as the 
appellant had not taken objection to the 
sufficiency of notice in the pleadings, it 
could not be raised later on. Rule ? of 
O. VIIL was a new rule enacted by the 
Code of 1908, and he thought that the 
earlier decisions to the effect that questions 
may be raised in appeal for the first time, 
might haye to be reconsidered in the light 
of that rale. Considering the circumstances 
of this case, we think that the Judge was 
right in holding that the point of sufficiency 
of notice could not be raised, and certainly 
it is undesirable that a party, when he has 
omitted to raise a question depending upon 
evidence for its determination in the plead- 
ings, and has. failed on the points which 
he has raised, should be allowed in first 
appeal to’ entirely alter his case according 
to the circumstances and rely upon a fresh 
ground for the purpose of defeating the 
plaintiff's claim. The appealis dismissed 


with costs. 


N. H. Appeal dismissed, 
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OUDH CHIEF COURT. 
Frest Orvin APPBAL NO, 15 oF 1925. 
April 13, 1926. 
Present:—Sir Louis Stuart, Kr., Chief Judge, 
and Mr. Justice Hasan. 
MADHO PRASAD AND OTHHRS— PLAINTIKES 
— APPHLLANTS 
VETSUS 
Musammat DHANRAJ KUAR AND OTHERS 
—DaFENDANTS—RESPONDUNTS 

Hindu Law—Alienation—Widow—Widow's right of 
alienation for daughter's dowry—Alienation, extent 
ee dowry, rules as to—Suttable marriage of 

ughter, widow's duty to arrange. 

A widow has the right to make an alienation to pro- 
vide a dowry for her daughter and such an alienation 
cannot be questioned by the reversioners provided it 
18 a reasonable alienation in the circumstances of the 
case. The question whether it is oris not a reason~ 
able alienation in the circumstances of the case is a 
question. of fact. [p. 578, col. 2 

The rules laid down in the Mitakshara to govern the 
dowry which should be given to unmarried sisters by 
their brothers cannot in any way be applied in the 
case of the marriage of unmarried girls who have no 
brothers. There can be no hard and fast rule as to 
the proportion of the estate which may fairly be 
alienated to provide a do for a daughter where 
there are no sons. [p. 578, col 1] 

Bhagwati Shukul v. Ram Jatan Tewari, 73 Ind. 
Cas. 648; 45 A. 297; 21 A. L. J. 232; A. I, R. 1924 AIL 
23, followed. 

A widow is not only entitled, but is bound, in 
arranging for the marriage of a daughter who was 
unmarried atthe time of the husband's death, to 
arrange as good a ae as the father would have 
wished to arrange, had he been alive, and she is 
justified ın making substantial alienations of the 
family property for the benefit of the daughter, as 
according to the Hindu Law the arranging of a suit- 
able marriage fora daughter would confer religious 
benefit upon the deceased husband. [p. 576, col. 2.] 


First appeal against the judgment and 
decree of the Subordinate Judge, Gonda, 
dated the 3Uth:October 1924, 


Mr. Bisheshwar Nath, for the Appellants 
Mr, A. P. Sen, for the Respondents. 


JUDGMENT .—This is a plaintiffs’ ap- 
peal against the decision of the learned 
Subordinate Judge of Gonda dismissing 
their suit to set aside a certain alienation. 
Tbe alienation arose in the following cir- 
cumstances. A Kayastha gentleman called 
Bhagwati Prasad owned property in the 
Gonda District which was distributed 
amongst some 20 villages. He married first 
a lady called Musammat Rachpali and he 
subsequently. married a lady called Musam- 
mat Dhiraji, the daughter cf Ram Manorath 
Lal, and at some subsequent period married 
Musammat Dhiraji's sister Musammat Sarag- 
wati. Musammat Rachpali bore him three 
daughters. Musammat Dhiraji bore him 
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one daughter, and Musammat Saraswati 
bore him one daughter. It appears that 
-before Bhagwati Prusad'’s death dfusammat 
Rachpali was unable to remain on amicable 
terms with the two sisters JJusammat 
Dhiraji and Musammat Saraswati, and she 
left the house with her children, and resided 
separately from ber husband. Bhagwati 
Prasad died in 1920. After his death Musam- 
‘mat Rachpali lived separately with her three 
children remaining in possession of one-third 
of his property, and Musammat Dhiraji 
and Afusammat Saraswati lived together 
with Musammat Dhiraji’s daughter and 
Musammat Saraswati’s daughter and re- 
mained in possession of the remaining two- 
thirus of the property. At the time of 
Bhagwati Prasad’s death Jfusammat Rach- 
pali’s eldest daughter was aged about 19, her 
second daughter was aged aboutl5, her third 
daughter was aged 1]. Musammat Dhiraji’s 
daughter Afusammat Parbati was aged 14 
at the time of her father’s death and Jlusam- 
mat Saraswati's daughter was aged about 5, 
It is clear that Bhagwati Prasad had not 
great opportunity of arranging the marri- 
ages of any of his daughters with the excep- 
tion of the marriage of the eldest daughter 
of Musammat Rachpali. That daughter 
died unmarried, Musammat Rachpali ar- 
tanged a marriage for her second daughter. 
She was married and has since died. Dhi- 
raji and Saraswati arranged together after 
Bhagwati Prasad’s death the marriage 
of Parbati to a young gentleman called 
Jagdish ‘Chandra the son of B. Nageshar 
Prasad, Deputy Collector in the Province 
of Bihar. At the time of the marriage 
they agreed to settle upon Musammat Par- 
bati and Jagdish Chandra (the settlement 
being amarriage settlement) certain landed 
property out of theestate. There was some 
dispute before the Trial Court as to when 
thissettlement had taken place, but the learn- 
ed Counsel for the plaintiffs-appellants has 
now waived this point, and agrees that, if 
the settlement can be upheld on other 
grounds, if cannot be questioned on the 
ground that it was not made at the right 
date. It was the settlement of the property 
which was attacked in the present proceed- 
ings. Before we proceed to examine its 
exact nature we may add some other par- 
ticulars about the family. The marriage 
of Musammat Rachpali’s youngest daughter 
was arranged by her mother and took place 
in June last, Musammat Saraswati has 
ied since the institution of the proceed- 
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ings. Her daughter has not yet been 
married. 

The settlement in question took the form 
of a deed which was called a deed of 
shankalap dated 15th July 1922 which <s- 
signed a proportion of the total property left 
by Bhagwati Prasad which at the highest 
estimate would be about ?/llth of the total 
property and the lowest estimate would he 
about 1/7th of the total property. The plaint- 
iffs, who are the persons who claim to be en- 
titled to succeed as the reversionary heirs 
to Baghwati Prasad upon the death of the 
widows, have challanged this alienation. It 
is to be pointed out thatin this particular 
case it has been found that under a family 
cusiom the daughters of Bhagwati Prased 
and their sons are excluded from intestaie 
inheritance. This point was found in favour 
of the plaintiffs in the Trial Court and 
we donot understand it to be challanged 
now by the respondents. In ordinary cir- 
cumstances, if such a custom did not exist, 
the inheritance would be to the daughter's 
son, if any; and in view of the youth of 
Musammat Parbati and Musammat Rach- 
palis youngest daughter and the circum- 
stance that Musammat Saraswati's daughter 
may yet .be married, the possibility of 
daughter's sons coming into existence ata 
later date would have had to betaken into 
account. In view, however, of this custom 
being established it may be taken that in 
absence of good alienation by the widow the 
inheritance will be to the reversioners on 
the death of the widows. 

There is no contest between the parties 
as to the fact that when a separated Hindu, 
such as Bhagwati Prasad was, has died 
leaving unmarried daughters, the widows 
are under the same obligation, as their 
late husband would have been, to arrange 
for the marriages of those daughters and 
have the same right to incur expenditure 
and effect alienations of the family estate 
for the purposes as he would have had The 
learned Counsel for the appellants has very 
frankly admitted this position and his onlv 
argument before us is that in the circumst- 
ances of the case Musammat Dhiraji and 
Musammat Saraswati have alienated a 
larger portion of the family property than 
they were entitled to alienate to meet the 
marriage of Musammat Parbati. We have 
in evidence that there was considerable, 
difficulty for these ladies in arranging the 
marriage of this girl. We agree with the 
learned Counsel for the appellants that there 
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wasno justification whatever for suggesting 
that the eldest daughter of Musammat 
Rachpali, the young lady who died unmar- 
ried, was of immoral character; but the 
fact remains, as is clearly shown by the 
evidence, that these ladies had consider- 
able trouble in arranging a suitable 
marriage for Musammat Parbati. The bride- 
groom, with whose father they were 
finally able to arrange the marriage, was & 
young man of good family and high con- 
nections. He was a very suitable person 
for Musammat Parbati to marry but we 
have it in evidence, which we believe, that 
his father insisted on a very substantial 
dowry before he would agree to the marri- 
age; and we find that in order to obtain 
the father’s consent it became necessary for 
the ladies to settle upon the married couple 
the property which they actually did settle 
upon them by the deed of the 15th July 
1922, We consider that in a case of this 
nature we should proceed upon the princi- 
ple that a widow is not only entitled, but 
is bound in arranging for the marriage of 
a daughter who was unmarried at the time 
of the husband's death to arrange’ as good 
a marriage as the father would have wished 
to arrange, had he been alive, and that she 
is justified in making substantial aliena- 
tions of the family property for the benefit 
of the daughter, as according to the Hindu 
Law the arranging of a suitable marriage 
for a daughter would confer religious 
benefit upon the deceased husband. 

We do not find that in a case in which 
there are no sons there can be any hard and 
fast rule as to the proportion of the estate 
which may fairly be alienated to provide a 
dowry forsuch a daughter. Weagree with 
the principlesthat were approved in Bhagwati 
Shukul v. Ram Jatan Tewari (1). We do 
not find that the rules laid down in the 
Mitakshara to govern the dowry which 
should be given to unmarried sisters by 
their brothers in any way can be applied 
in the case of the marriage of unmarried 
girls who have no brothers. It is true that 
the allotment to be given to sisters by their 
brothers upon their marriage is laid down 
by the author of the Mitakshara in Ch, I, 
a 7, rule 5 page 286, Colebrooke, 3rd Edi- 
tion, 1895, as the fourth part of the bro- 
ther’s own share; but it is impossible to 
eapply this principle in cases such as this in 
which there are no brothers in existence. 

(1) 73 Ind. Oas 648; 45 A. 207; 21 A. L. J. 282; A. 
J. R. 1924 All. 23. 
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We cannot accept the suggestion that the 
same rule can be applied substituting re- . 
versioners in the place of bothers. It is 
clear to us that the reasonableness of the 
dowry can only be decided on the circum- 
stances of each particular case. There 
appears to be no point of law arising in the 
appeal. Both sides are agreed on the law 
and both take the correct view of the law 
It is agreed that the widows had the right 
to make an alienstion and that the aliena- 
tion cannot be questioned by the rever- 
sioners provided it was a reasonable aliena- 
tion in the circumstances of the case. The 
question whetherit was or was not a reason- 
able alienation in the circumstances of 
the case isa question of fact. We agree 
with the learned Subordinate Judge that 
the alienation was a reasonable alienation 
and taking this view of the matter we dis- 
miss this appeal with costs. 
G. H. Appeal dismissed, 


aenak E i 


LAHORE HIGH COURT. 
Sxconp CIVIL APPEAL No. 402 or 1926. 
May 4, 1926 . 
Present:—Mr. Justice Jai Lal. 
HARNAM SINGH AND ANOTHER- PLAINTIFFS 
—APPELLAN18 
VETSUS 
JIWAN SINGH AND aNnoTHER— DEFENDANTS 
—— RESPONDENTS. 
Custom—Alienation -- Necessity—Antecedent debts 
binding at time of alienaton—Subsequent extinction 
of such debts—Alrenation, whether without necessity. 
The question of legal necessity must be decided in 
relation to the time when the alienation is effeeted. 
Where certain antecedent debts which constituted 
legal necessity on the date of an alienation have been 
extinguished on account of circumstances which came 
into existence after the date of alienation, the aliena- 
tion cannot be said to be without necessity. 


, Second appeal from a decree of the 
Additional District Judge, Lahore, dated 
the 27th October 1925, affirming that of the 
Subordinate Judge, Second Class, Lahore, 
dated the 13th January 1925. 

Mr, Devi Das, for the Appellants. 

Mr. Ishar Das, for the Respondents. 
- JUDGMENT.—This was a suit for a 
declaration to the effect that a mortgage of 
the ancestral land created by the plaintiffs’ 
father and grand-father was without con- 
sideration and necessity. The District 
Judge ‘has held against the plaintiffs on 
both these points. The only point argued 
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before me is that out of the consideration 
mentioned in the mortgage-deed certain 
debts had become barred by limitation at 
the time of institution of the suit. It is 
admitted that they were within time when 
the mortgage was created. It is contend- 
ed that a3 at the time of the suit the legal 
obligation to pay some of the debts had 
ceased to exist, therefore, the mortgage 
ceased to that extent to be for valid neces- 
sity. 

lam unable to see the force of this con- 
tention. What we have to see is the facts 
as they existed at the time of the execution 
of the mortgage-deed. It is, in my opinion, 
quite clear that at that time there was a 
legal necessity for the mortgage in suit 
and that is all that the Court has to see 
in suits like the present. If on account 
of circumstaaces which came into existence 
after the date of the mortgage, some of 
antecedent debts have been extinguished, 
the original transaction cannot, on that 
ground alone be set aside. The fact that 
the mortgagee has not yet paid the antece- 
dent debts does not affect the question of 
the validity of the mortgage. 

I dismiss the appeal with costs. 

R. L, Appeal dismissed, 
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MADRAS HIGH COURT. 
Oiviu APPBAL No, 76 oF 1924. 
July 24, 1925. 
Present:—Mr, Justice Odgers and 
Mr. Justice Madhavan Nair. 
VALAVALA LAKSHMINARASAMMA— 
OvaIMANT—APPELLANT 


VETSUS 
Tas ASSISTANT COMMISSIONER or 
LABOUR—Rarareing Orricar— 
ReseonDEaT. 

Land Acquisition Act (I of 1894), s, 28—Cocoanut 
tope fit for building pu 

Where land is acquired under the Land Acquisition 
Act, it cannot be valued as if it can be simultaneously 
used as a cocoanut tope and for building purposes. 
[p. 577, col. 2.] 

Where the claimant before the Land Acquisition 
Officer estimated the value of the property as a co- 
coanut tope, he cannot be allowed in appeal to 
claim value on the footing that the land was fit for 
building purposes, especially where the land 1s not 
fit as it stands for a purpose and there is no evi- 
dence to show what would be the cost of rendering 
it fit for a building site [p. 578, col. 2.] 

o Eara eelne a decree ofthe District 

vurt, Godavari at Rajahmundry, in O. S. 
No. 178 of 1921. E 
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ses—Valuation, method of.’ 


Mr. P. Somasundgram, forthe Appellant 
The Government Pleader, for the Re- 


spondent. 
JUDGMENT. 

Cdgers, J.—This is a case under ths 
Land Acquisition Act on appeal from the 
Acting District Judge of Rajahmundry. 
The land acquired is 1 acre 77 centsin 
Survey No. 78, an inam dry land in the 
village of Tottaramudi in Amalapur Taluk. 
The claimant has been allowed Rs. 500 an 
acre plus cost of trees and allowances, 
Before the learned District Judge, the 
claimant claimed Rs. 4,500 as compensation 
and before us the learned Vakil has stated 
that he is entitled to Rs. 2,500 more than 
has been awarded. The claim is put ontwo 
grounds, first, that, as the surrounding lands 
have been acquired to extend the Settiga 
hamlets and that as this land has been 
acquired for the same purpose, we musi 
value if asa building site. Alternatively 
it is said, that, as it is a cocoanut tope 
with a valuable annual yield of cocoanuts, it 
may be valued on that basis. Rupees 2,000 
an acre is claimed as building site and a 
net sum of Rs. 3,600 as a cocoanut tope 
estimating the price at 20 years’ annual 
value. It is perfectly clear that the claim- 
ant cannot have it both ways: as pointed 
out by the learned Judges of this Oourt in 
Shanmugha Valayuda Mudaliar v. Collector 
of Tanjore (1): “It is obvious that the saine 
land cannot simultaneously be used asa 
cocoanut tope and for buildings.” 

If it ig acquired for a building site, 
the trees will have to come down. If itis 
acquired for a value of the yield of the 
trees, the trees will of course remain 
standing. The learned Judge has awarded 
compensation on the basis first of the 
land as land merely, and, secondly, a sum 
has been awarded as the value of the cocoa- 
nut trees on it, The documentary evidence 
which is relied on for the claimant for 
the purpose of showing the value of the 
land is as follows :— 

Exhibit B which, however, relates to a 
very small piece of land about 3 cents which 
comes to about Rs. 1,500 an acre. Exhibit 
G is another small piece which works out 
st about the same sum. Exhibit D is 40 
cents and works out at Rs. 1,000 an acre. 
Exhibit C is another small piece of 31/5 
cents. Another, Ex K is an acquisition by 
the Taluk Board for a road of another small 
e (1) 93 Ind. Cas. 639; 23 L. W, 338; (1926) M. W. N 
235. 
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ieca consisting of about 6,000 or 7,000 
inks which, when worked out comes to 
Rs, 2,400 an acre. Mr. J. Ramiah Pantulu, 
who has been called for the claimant, has 
made purchases very close to the suit land 
in question under Ex. Din 1915 and under 
Ex. E in August 1922. Exhibit E works 
out at a little over Rs. 800 an acre and 
Ex. D at about Rs 1,000. The witness says 
that the price paid for the cocoanut garden 
will be 8 to 15 years’ purchase on the net 
income, 1. e., the value of the trees. The 
lands in the neighbourhood fetch about 
20 years’ purchase. The witness was of 
opinion that under Ex. E he paid a little 
over the market price. It should be pointed 
out that the award works out at about 
Rs. 1,035 an acre including the trees. The 
claimant has in her petition apparently 
estimated the value of the property as a 
cocoanut tope only because she states that 
the land every year yields 8,000 cocoanuts 
worth Rs. 500 and that she requires Rs. 4,500 
as compensation if the land is to be acquired 
from her. That isclearly 9 years’ purchase 
of the value of the cocoanuts and in this 
connection Exs. I and J were relied on 
on her behalf. Exhibit HI is an award 
passed about a month before the present one 
where land alone was taken at Rs. 500 an 
acre plus the cost of trees and allowances. 

Mr. Ramiah Pantulu’s purchase in the 
previous year at Rs. 800 an acre was there 
relied on by the Acquisition Officer. Ex- 
hibit J alsois an award made by the Com- 
missioner of Labour at Rs 800 an acre, In 
the case, however, of Ex. II it will be ob- 
served that the reason why the award 
comes out at slightly higher per acre is 
that a little more is awarded for trees 
whereas under Ex. J the award is practi- 
cally for.the land alone, the valuation on 
aceount of buildirgs, wells, crops, trees 
and etc., being only Rs. 29. If the claim 
in this case is confined to the value of the 





to the consideration, which is her own case 
of the land as cocoanut tope. Under Ex. A 
se has leased a larger portion of the 
land than the land in question, namely 
2 acres 24 sents for Rs. 200 per annum 
which works out at about Rs. 160 per 
annum for the extent in question. Taking 
9 times the value of that. it comes to about 
Rs. 1,440 and it should be observed in this 
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connection that Mr. Ramiah Pantulu's pure 
chases under Exs. I and II were of cocoanut 
topes for which he paid (lend and trees in- 
cluded) about Rs. 800 to Rs. 850 an acre. 
It must be remembered that if the land is 
to be regarded as land fit for building 
purposes, itis quite evident that it is not 
fit as it stands. Claimant witness No. 4 who 
is said to be the owner of the land closest 
tothe land acquired, says that the land 
on either side is unfit for building sites 
and it must be raised afoot in some places 
and 11 feet in other places. There is noevi- 
dence asto what the cost of such raising 
would be and, therefore, in addition to 
the other reasons that I have already given, 
I think that it is a sufficient reason for 
declining to consider the land on the foot- 
ing of the land acquired for building pur- 
poses. I, therefore, think that itis an in- 
dulgence to the claimant if her case can 
be regarded as a claim for acquisition of 
land for building purposes and she ought 
to be confined strictly to the claim she 
put forward before the Acquisition Officer 
which is clearly that for the value of the 
land as a cocoanut tope. The District Judge 
has on the whole come to a correct valuation 
and no grounds have been shown to us why 
that valuation is wrong or ought to be en- 
hanced. In my opinion, therefore, the ap- 
peal should be, dismissed with costs. 

Madhavan Nair, J.—I agree and 
have nothing to add. 


V. N. V. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SgooxD CIvIL AppEaL No. 980 or 1923. 
April 7, 19:6. | 
Present:—Mr. Justice Kanhaiya Lal and 
Mr. Justice Ashworth. 
Lala NAND KISHORE-—DRFENDANT— 
APPHLLANT 
VETEUS 

BADAN SINGH—P.aIntT1FF—RESPONDERXT. 

Ciril Procedure Code (Act V of 1908), ss 9, 70 
—Frecution of decree—Collector, powers of—Sale, 
confirmation of—Sale, whether can be set aside by 
Collector~ Order setting aside sale, whether can be 
questioned—J urisdiciion of Caml Couris — ` 

The rights of the parties toan execution sale are 
determined by the certificate of sale, which finally 
vests the property in the auction purchaser and su 
ject to any mistake in the certificate of'sale, which 
it is always open to the Court or officer granting 
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the dertifieate of sale tu correct, the title so 
acquired cannot be afterwards disturbed in any 
subsequent proceeding at the instance of any person 
who wasa party to the confirmation of the sale. 


. 981, col. 1. 
DP Phe a Collector, to whom a decree has been sent 


for execution, has confirmed a sale held by him in 
execution of the decree and has re-transmitted the 
decree to the Civil Court, he has no power left to 
interfere with the sale or to set it aside, though he 
can make any correction in the sale certificate in 
order to make it conform with the proclamation of 
sale, if he is approached for the purpose, as a conse- 
quential or incidental exercise of the authority vested 
in him to grant a certificate of sale after the sale is 
confirmed. If, however, the Collector sets aside the 
‘sale after he has confirmed it and re-transmitted the 
decree to the Uivil Court, the validity of his order so 
far as it affects the title vested in the auction- pur- 
chaser can be legitimately questioned by the latter in 
the Civil Court. [p. 580, col. 1 ite 
Section 70 (2) of the O. P. O. does not prohibit the 
Court from taking cognizance of a suit intended to 
question the validity of the exercise by the Collector 
of a jurisdiction which is not vested in him. [sbed.|_ 
Second appeal from a decree of the Dis- 
trict Judge, Agra, dated the 13th March 
1923. 
Mr. N. P. Asthana, for the Appellant, 
Mr, P. L. Banerji, for the Respondent, 
JUDGMENT. 
Kanhaiya Lal, J.—In execution of a 
decree held by Nand Lal against Musam- 
mat Ohanda Dei and Kameshri Singh, cer- 
tain property was put up to sale as ances- 
tral property, belonging to the judgment- 
debtors, by the Collector. The sale was 
held on the 20th November 1916 and con- 
firmed on the 2nd January 1917. The pro- 
perty was purchased by Badan Singh, who 
obtained a certificate of sale on the 4th 
April 1917 from the Collector, and in pur- 
guance of that certificate of sale he su b- 
sequently obtained formal possession from 
the Civil Court on the 23rd May 1917. 
When the auction purchaser applied for 
the entry of his name in the revenue 
papers, the judgment-debtors filed an ob- 
jection as to the nature or extent of the 
interest purchased by the auction-pur- 
chaser, and while that application was 
pending, the judgment-debtors made an 
application to the Oollector, asking that 
the certificate of sale should be corrected, 
to bring it into conformity with the pro- 
perty actually sold, as specified in the pro- 
clamation of sale, This application was 
made onthe 12th June 1917, long after 
the sale had been confirmed and formal 
possession delivered by the Civil Oourt to 
{ha auction-purchaser. The Oollector, 
however, proceeded to enquire into the 
application and on the 18th November 
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1917, he passed an order setting aside tha 
sale by reason of, what he described as 
“grave confusion” in describing the pro- 
perty intended to be sold, and he directed 
a fresh sale to be held after ascertaining 
from the Civil Court whether the sale was 
to beeffected in respect ofthe rights of 
the judgment-debtors in the said property 
a3 mortgagors, or as mortgagees or both. 
At the same time he directed the stay of the 
mutation proceeding arising out of the 
previous sale. 


The validity of that order is challenged 
by the plaintiff in the present suit and 
both the Courts below have come to the 
conclusion that the order of the Collector, 
setting aside the sale, was without juris- 
diction and that the sale of the 20th Nov- 
haa 1916 gave a good title to the plaint- 
iff. 

The question for consideration in this 
appeal is, whether the Collector had juris- 
diction to set aside the sale after it had 
been confirmed by him and the proceed- 
ings had been re-transmitted to the Civil 
Court which had transferred the decree to 
him for execution. It is suggested on be- 
half of the defendants-appellants that the 
Collector had power to review his previous 
order confirming the sale. But there is 
nothing in his order to suggest that he 
was exercising that power. On the other 
hand, the Oollector after referring to 
the proceedings connected with the sale 
pointed out, that there had been some con- 
fusion in describing the property intended 
to be sold, and that the property had 
fetched in consequence an inadequate 
value, and he proceeded to hold that there 
was in consequence sufficientground for 
interfering withthe sale after the expiry 
of the ordinary period of objection. 


Section 70 (1) of the O.P. O. empowers 
the Local Government to make: rules for 
the transmission of the decree for the sale 
of certain classes of property from the 
Civil Court to the Collector, and for :egu- 
lating the procedure of the Collector and 
his subordinates in executing the seme 
and for re-transmitting the decree from the 
Collector to the Court. It further empowers 
the Local Government to make rules for 
appeals from orders made by the Collector or 
any gazetted subordinate of the Collector to 
whom the proceedings may have been 
transferred to superior Revenue Authorities 
and also for revision by such superior 
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Revenue Authorities, Sub-section (2) ofs. 70 
goes on to provide that the power conferred 
by the rules made under the previous sub- 
section upon the Collector or upon any 
appeliate or revisional authority, shall not 
be exercisable by the “Oourt,” implying 
thereby the Court which had transmitted 
the decree for executionor by any Court 
in exercise of any appellate or revisional 
jurisdiction which it has with respect to 
the decrees or orders of such Court. It 
does not prohibit a Court from taking cog- 
nisance ofa suit intended to question the 
validity of the exercises by the Oollector of 
a jurisdiction which is not vested in him, 
for s. 9 of the O. P. O. gives the Civil 
Oourts jurisdiction to try all suits of a 
civil nature excepting suite of which their 
cognisance is either expressly or impli- 
edly barred. A suitin which a right to 
property is involved is a suit of a civil 
nature and if the Oollector had no juris- 
diction to set aside the sale after he had 
confirmed it and re-transmitted the decree 
to the Civil Court the validity of that 
order so far as it affects the title vested in 
the auction purchaser can be legitimately 


questioned by the party concerned in the 
Oivil Court. 


The rules framed by the Local Govern- 
ment under s. 70 of the O. P., O. provide 
that where a saleis held and confirmed 
by the Collector, the Collector shall, as 
soon as may be after the confirmation of 
the sale, re transmit the decree and all 
papers received therewith to the Court by 
which the decree was transmitted together 
with a report of its proceedings and an 
account showing the monies realised under 
the decree, and the sum available at the 
disposal of the Court. Itfurther lays down 
that all subsequent proceedings in connec- 
tion with the decree and delivery of posses- 
sion to the purchaser shall be taken under 
the orders of the Oourt transmitting the 
decree for execution. 


The Collector has no power left to inter- 
fere with the sale or to set it aside after 
it has been confirmed and the decree re- 
transmitted to the (iwil Court, though he 
can make any correction in the sale certi- 
ficate to make it conform with the pro- 
clamation of sale, if he ig approached 
fur the purpose, as a consequential cr inci- 
dental exeicise of the authority vesd in 


him to grant a certificate of sale after the 
male ia coufirmed., 
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Ia Ragho Prosad v. Mewa Lal (1) it 
was held by their Lordships of the Privy 
Council that an order for sale passed with- 
out jurisdiction conveyed no property to 
the person declared to be the purchaser. 
On the same principle, a sale, held by a 
Court having no jurisdiction in execution 
of a decree to sell property not situated 
within its territorial limits, was held in 
Prem Chand Dey v. Mokhoda Debi (2) to be 
a nullity, and to convey no rights to the 
auction-purchaser. 

Tt has been urged on behalf of the 
defendants-appellants that an appeal had 
been filed from the order of the Collector 
getting aside the sale to the Oommissioner 
and upon a reference by the Oommissioner, 
the Board of Revenue decided to uphold 
the order passed by the Oollector setting 
aside the sale. Butif the order passed by 
the Collector was without jurisdiction, the 
fact that that order was upheld by the 
Board of Revenue would make no difference. 
The auction-purchaser is entitled to say 
that the order setting aside the sale was 
passed after the Uollector had ceased to 
have any authority over the execution pro- 
ceeding on the re-transmission of the dec- 
ree to the Civil Court, and the title, which 
is vested in him under the certificate of 
sale after it was confirmed by the Oollect- 
or, is a good and subsisting title capable 
of being enforced through a competent 
Court. 

It appears that the judgment-debtors 
were originally mortgagees of the disputed 
property but had subsequently purchased 
the right, title and interest of four of the 
descendants of the original mortgagor and 
had thus acquired a portion of the equity 
of redemption. It does not appear what 
was the nature of the original interest 
proclaimed for sale, and whether the pro- 
perty described in the certificate of sale 
corresponded with the property which was 
mentioned in the proclamation of sale. The 
certificate of sale deseribes the properties 
sold as the right, title and interest which 
the judgment-debtors, had acquired by the 
purchase of the equity of redemption from 
the four peraons aforesaid and it purports 
to include the mortgagee rights which the 
judgment-deotors held in those properties, 


(1) 15 Ind. Cas 177, 9 A. L. J. 40l at p 402; 11 
L. T. 193, 11912) M W N. 311, 14 Bom. L. R, 212; 34 
A 223-16 O. W N.433; 15 0. L. J. 327; 22 M. L, J. 
457 (P.O) 
(2) 17 0. 699; 8 Ind. Dec. (x. a.) 1008, 
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and which had merged in the equity of re- 
demption when the judgment-debtors pur- 
chased the same. The rights of the parties 
to the sale proceedings are determined by 
the certificate of sale, which finally vests 
the property in the auction-purchaser, and 
subject to any mistakes in the certificate of 
sale, which itis always open to the Court 
or officer granting the certificate of sale to 
correct, the title so acquired cannot be 
afterwards disturbed in any subsequent 
proceeding at the instance of any person, 
who was aparty to the confirmation of the 
sale. The appeal, therefore, fails and is 
dismissed with costs including fees in this 
Court on the higher scale. 

Ashworth, J.—lI concur. There can 
be no question that the Collector's order, 
in setting aside the sale after he had con- 
firmed it, was ultra vires. Nor will the 
fact that the order of the Collector was 
upheld in appeal and revision in higher 
Courts of Revenue, render it binding ona 
Oivil Court, in a suit for declaration as to 
proprietary title. The jurisdiction of the 
Oivil Court ia only affected by action of 
the Collector within the scope of the author- 
ity conferred upon him by s. 70 of the 
O. P. O., and the rules made under that 
section, 


Z, K, Appeal dismissed. 
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MADRAS HIGH COURT. 
Sgconp OUIvIL AePRAL No. 971 or 1923. 
January 6, 1926. 
Present:—Mr. Justice Odgers. 
RATNA MUDALIAR AND ANOTHER— 
DEFENDANTS Nos. 5 AND 6—APPBLLANTS 
VETEUS 
0O. VIJIARANGA MUDALIAR— PLAINTIFF 
— RESPONDENT. 

Hindu Law—Joint family—Joint acquisition by 
brothers without nucleus— Effect. 

The possession of property is not a necessary requi- 
ole a the constitution of a joint Hindu family. [p. 581, 
co 

If members of a Hindu family choose to live toge- 
ther, work jointly together, throw all their earnings 
into common stock and have one food, the presump- 
tion is that they must have intended their property 
to'be joint family property [p 582, col. 1.) 

Janikiram Chetty v. Nagamony Mudaliar, 93 Ind. 
Oas. 662; 22 L. W. 801; A. L R. 1926 Mad. 273; 49 M. 
98 and Madhavatya Chetty v. Damodaram Chetty, 17 


Ind, Oas, 347;,12 M, L. T. 240; (1912) M, W. N, 972, 
jeferrod to, 
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Second appeal against a decree of the 
District Court, Ohingleput, in A. S5. No QL 
of 1922, preferred against that of tue 
Court of the Additional District Munsif, 
Ohingleput, in O. 8. No. 337 of 1919 (0. 5. 
No 812 of 1918 District Munsif’s Court, 
Conjeevaram) 

Mr. C. S. Venkatachariar, for the Appel- 
lants. 

Mr. N. Chandrasekhara Iyer, for the Re- 
spondent. 

JUDGMENT. —The point in this 
appeal is the status of the four bio- 
thers, plaintif, 5th defendant, 6th defend- 
ant and the deceased brother, Parthasarathy. 
The District Munsif held that there was no 
evidence of any division between them and 
that, therefore, the plaintif had no rigbt 
to bring this suit on the mortgage-bond 
executed to the deceasedsParthasarathy by 
defendants Nos. 1 to 4. The District 
Judge differing from him held that there 
was no nucleus of family property, that 
the dth defendant went away to Madras to 
earn a living by brokerage, etc., and that 
the 6th defendant commenced a contracting 
business while the deceased Parthasarathy 
and plaintiff remained in the family house 
and started a cloth shop, built up a business 
and acquired property and that the plaint- 
iff and Parthasarathy by combining money, 
brains and labour and living together and 
having everything in common “became a 
joint family.” lt appears to me that this 
expression of the learned District Judge 
“became a joint family” has given rise 
to this second appeal. 


Assuming that the four brothers were 
joint in the first instance though with no 
nucleus of family property, that is to say, 
assuming as has been held in Janikiram 
Chetty v. Nagamony Mudaliar (1), that. there 
is nothing in Hindu Law which says that 
possession of property is a necessary requi- 
pite for the constitution of a joint farnily, 
the allegation in the plaint is that defend- 
ants Nos 5 and 6 became divided from the 
family 25 years ago andthe plaintif and 
Parthasarathy continued to live jointly. 
What the learned Judge means by using 
the expression “became a joint family’, 
I think, is that though technically undivid- 
ed in status, they began to combine their 
earnings, industry, etc., in the way set out 
by Bakewell, J,, in Madhavaiya Chetty v. 


(1) 93 Ind. Oas. 662; 22 L, W, 801; A. I. R. 105 
Mad, 273; 40 M. 98, 
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Damodaram Chetty (2). In that case there 
were four undivided brothers with no 
nucleus of family property, and the learned 
Judge on a consideration of the authorities 
held that if members of a Hindu family 
choose to live together, work jointly toge- 
ther, throw all their earnings into common 
stock and have one food, in such a case the 
presumption is that they must have intend- 
ed their property to be joint family pro- 
perty. That is, I think, exactly what 
happened here. The expression of the 
learned Judge might possibly be justified 
by saying that the conception of a Hindu 
joint family was perfected by this acquisi- 
tion or combination which resulted in joint 
family property. Bashyam Iyengar. J, in 
Sudarsanam Maisiri v. Narasimhuiu Maisiri 
(3), says that the first requisite for a joint 
family is the family unit and the second 
requisite is the possession by it of pro- 
perty. 

In this view the appeal fails and must 
be dismissed with costs. 

V. N. V. Appeal dismissed. 


(2) 17 Ind. Cas. 347; 12 M. L. T. 240; (1012) AL W. 
(9) 25 M. 149; 11 M. L. J. 353. 


ALLAHABAD HIGH COURT. 
MISOBLLaNEOUS Cass No, 183 or 1924. 
April 30, 1926. 

Present: —Sir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice King. 
GOSAIN AND OTHERS—APPLIVaNTS 
versus 
PURAN SINGH AND O0OTHERS-— OPPOSITE 
PARTIES. 

Appeal, second-Construction of documents —Ques- 
tion, whether of fact orof law—Kumaon Division Rules 
—Commissioner whether can interfere with finding of 
District Judge. 

Where a District Judgein the Kumaon Division gives 
what heconsiders tobe the properconstruction of instru- 
ments of title or of contracts or Statutes orany other 
documents which may be the direct foundation ofrights, 
his view of the legal effect of such documents may be 
questioned before the Commissioner in second appeal. 
Where, however, all that the District Judge is called 
upon to do is to consider the history of a case b 
collecting together and putting in their chronological 
order documents of title which are mere pieces of 
evidence involving no question of construction, the 
inferegce which he draws from those pieces of evi- 
dence is a fact which cannot be upset by the Commis- 
sioner. The test in all these cases is, is the conclusion 
of fact which in appeal a party sesks to get rid of by 
argument befere the Commis a question of fact 
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founded upon the effect of a series of documents or of 
one document quite apart from any difficulties of 
construction, treating the documents as being narra- 
tives of events recorded in them? 1f they are merely 


‘narratives of events recorded In them aod if the ' 


phraseology of the documents 18 such that they give 
rise to no difficulties of construction, ‘the documents 
may be treated as part of the history of the case and 
a, conclusion founded upon them cannot be made the 
subject of appeal. If, however, the documents give 
rise to & question of nicety of construction, then 
whatever decision the District Judge may come to 
can be challenged in appeal before the Qommis- 
sioner |p 583, cols. 1 & 2. | 

Reference under rule 17 of the Rules and 
Orders relating to the Kumaon Division by 
the Deputy Secretary to Government, United 
Provinces, dated the 25th of February 1926. 

Dr, M. L. Agarwala, for the Applicants. 

Mr. P. L. Banerji, for the Opposite 
Parties. 


JUDGMENT.—This is a reference sub- 
mitted tothe High Oourt under rulel7 of the 
Rules and Orders relating to the Kumaon 
Division. This High Court is asked to give 
a ruling as to whether the Commissioner 
was right in upsetting the judgment and 
decree of the first Appellate Gourt on a 
point of fact by taking into consideration 
the evidence on the record on which the 
first Appellate Court had come to a contrary 
conclusion. The position is this:—We are 
not asked to say whether we prefer the 
judgment of the Commissioner or the 
judgment of the District Judge. What we 
are asked to do is to consider what was 
the matter in dispute between the parties, 
by what documents and evidence the case 
was proved, what were the documents and 
evidence which led the District Judge to 
the conclusion at which he arrived and 
what were the documents and evidence 
which led the Commissioner to the conclu- 
sion that he arrived at, and was he—the 
Oommissioner—entitled to come to a con- 
trary finding which in effect upset the 
District Judge on a finding of fact. It is 
necessary just to give an outline of the 
case so that the position may be understood. 
The plaintiffs claimed recovery of posses- 
sion of a certain field and declaration of 
rights over another areaof land. The point 
that really arose was this. What was the 
extent of the interest of the plaintiffs’ 
vendors in the land which they—the 
vendors—purported to convey in its entirety 
tothe plaintiffs, The District Judge had to 
come to a conclusion as to the relationship 
which the hamlet called Kanwaldhurra bore 
to the neighbouring village of Baghar, and 


fos I. 0, 1986): 


after reciting that the vendors to the 
plaintiffs were co-sharers of -—Kanwaldhurra 
and the defendants Nos. 14, wera co- 
sharers of Baghar, he then goes into certain 
matters of history of the two villages, as he 
describes them, and he points.out circum- 
stances which show, on the one hand, that 
the villages are separated and another view 
of the case that the hamlet was considered 
to be an appendage to the village. He then 
considers the bearing on the case of an 
important document which he describes as 
the rajinama of 1844. From what he con- 
siders to be the true construction of that 
document, he infers that the villagers ‘“ap- 
parently agreed that Kanwaldhurra should 
be separated and there was in the rajinama 
& reference to a sale or decree by which the 
Kanwals of Kanwaldhurra from whom the 
plaintiffs derived title had obtained 4 thoks.” 
Then the learned District Judge deals with 
a partition of 1885, and he recites what was 
done at that partition and he infers from 
the documents before him that the khatas 
in suit were not Sanjaitgaon of the whole 
village of all the co-sharers. He thought 
that the entry showed that the khatas and 
fields in suit still remained, notwithstand- 
ing the rajinama of 1844, the property of 
certain co-sharers and that the whole right, 
title and interest of these properties had 
not passed exclusively to the plaintiffs- 
vendors. That was the conclusion which 
the learned District Judge drew from a 
construction of various documents, the 
most important one being the rajinama of 
1844. In the result he decided that the 
plaintiffs were only entitled to the extent 
of the shares which were laid down in the 
phant and muntakhib. That was as regards 
one plot of land and he disallowed their 
claim for possession over plot No, 5497. Now 
the question which we have got to answer 
is, whether, when a matter of this kind 
comes up in appeal, the Commissioner is 
bound to accept the interpretation which 
the District Judge has put upon a parti- 
cular document. Our answer to that ques- 
tion is that, it must depend upon what is 
the nature of the document. If the District 
Judge gives what he considers to be the 
proper construction of instruments of title 
or of contracts or Statutes or any other docu- 
ments which may be the direct foundation 


of rights, his view of the legal effect of . 


such documents may undoubtedly be ques- 
tioned before the Commissioner, H, how. 
ever, all that he ja called upon to do is to 
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consider the history of a case by collecting 
together and putting in their chron»logical 
order sale-deeds, mortgages, leases etc., 
and all these documents are mere pieces of 
evidence involving no question of construc- 
tion, then the interence which the District 
Judge draws from those mere pieces of evi- 
dence, is a fact which cannot be overset by 
the Commissioner. The distinction is a 
somewhat fine one and the case which is 
relied upon as an authority is, Midnapur 
Zemindary Company Ltd. v. Uma Charan 
Mandal (1). The test, therefore, in all these 
cases is, is the conclusion of fact which in 
appeal a party seeks to get rid of by argu- 
ment before the Commissioner 8 question 
of:fact founded upon the effect of a series 
of documents or of one document quite 
apart from any difficulties of construction, 
treating the documents as being narratives 
of events recorded in them? If they are 
merely narratives of events recorded in 
them, such as 12 documents produced to 
show that the ryots in a certain village were 
unable to sell their houses and if the 
phraseology of the documents is such that 
they give rise to no difficulties of construc- 
tion, those documents must be treated as 
part of the history cof the case and a conclu- 
sion founded upon them cannot be made 
the subject of appeal. If, however, the 
documents, which are transfers and are 
tendered to prove the right of ryots to 
transfer their houses give rise in the very 
body of the documents to questions of 
nicety of construction, then whatever deci- 
sion the District Judge may come to can be 
challenged in appeal before the Oommis- 
sioner, That appears to be the principle 
underlying the Midnapore Zemindary Com- 
pany case (1). Applying that principle to 
this case, we are of opinion that one has 
only to examine the method by which the 
District Judge approached the rajinama of 
1844 to prove that he was there endeavour- 
ing to ascertain what were the legal rights 
created. And similarly when one examines 
the manner in which the Commissioner of 
the Kumaon Division approached that docu- 
ment he was clearly endeavouring to give to 
it what he regarded as its legal construc- 
tion. He said “it does seem to me that the 
igrarnama which evidences the transaction, 
does amount to an admission that the 


(1) 74 Ind. Cas 482; 21 A. L. J. 723; (1923) M. W, 
N.832; A. I, R, 1023 P. O. 187; 4 P. LT 627: 33 3 
L, T. 281; 45 ML. J. 683; 26 Bom, L, R. 1287; 40 Ç, 
L. d. 16; 28 0. W, X. 184 (P. G.) 
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Baghar people had given up all interests in 
the simal thok and can hardly now claim 
part ownership in the Sanjait land therein.” 
That construction may have been the right 
one or may have been the wrong one; with 
that we huve noconcern. Weare of opinion 
that in this particular case both the Oourts 
were required to consider instruments of 
title and documents which were the direct 
foundation of rights. That being so, we are 
of opinion that our answer to this reference 
must be that the Commissioner was right 
in holding that he was entitled to reverse 
the jadgment and decree of the first Appel- 
late Court by taking into consideration the 
evidence on the record on which the first 
Appellate Court had come to a contrary con- 
clusion. 

Let this answer be returned to the Local 
Government. 


Z. K. Order accordingly. 


LAHORE HIGH COURT. 

Orvic Revision Parrrion No. 11 or 1926. 

March 17, 1026. | 
Present:—Mr. Justice Harrison. 
BADRI DAS—P.LaInTIFF—PR8TITIONER 
VETSUB 
GHULAM MUHAMMAD -—DEFENDANT— 
RESPONDENT. 

Cunl Procedure Code (Act V of 1908), 0. XX, r. 4 
Provincial Small Cause Courts Act (IX of 1887), 
g. 25—Judgment of Small Cause Court—Pornts for 
determination not given, effect of. 

A judgment of the Small Cause Oourt which does 
not state the points for determination and the decision 
thereon is not a legal judgment and is liable to be 
set aside in revision. 


Petitionfur revision of a decree of the 
Judge, Small Cause Court, Jullundur, dated 
the 20th October 19.5 

Lala Bishan Nath, for the Petitioner. 

Mr. Mohammad Amin, for the Respond- 


ents. 

JUDGMENT.—The plaintiff Badri Das 
sued to recover Rs. 30 rent from the de- 
fendant. The judgment of the Judge, 
Small Cause Court, runs as follows:— 

“The plaintifi’s suit be dismissed with 
costs. 

The defendant executed a rent-deed in 
fayour cf one Bhana Mal which rent-deed 
jg on the record. The plaintiff has pro- 
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duced no rent-deed and wrongly filed a suit 
for recovery of rent.” 

An application for revision has been ad- 
mitted and the plaintiff has put in an 
affidavit to the effect that the witnesses 
were present in Court and not examined, 
these witnesses having been summoned by 
him. The judgment is very defective and 
does not state the points for determination 
nor the decision thereon, The Judge seems 
to have thought that, because the defen- 
dant had executed some documentin favour 
of a third party, and the plaintiff's case 
depended upon anoral agreement, it could 
not possibly succeed, and he appears, there- 
fore, not to have considered it worth while 
to hear the evidence. 

I accept the application for revision. The 
judgment stands cancelled. I direct the 
Trial Court to give afresh hearing to the 
parties and their witnesses and to come to 
a fresh decision after hearing their evi- 
dence and to observe the requirements of 
O. XX, r.4 of the O. P. O., t.e., to state 
the points for determination and the deci- 
gion thereon. This will be treated as a 
remand anderthe inherent powers of this 
Oourt, although it does not fall under O, 
ALI, r. 23 of the O, P. O. 

R. L, Application accepted, 


Pelee 


MADRAS HIGH COURT. 
Suconp Civin APPBAL No. 828 or 1923. 
December 10, 1925. 

Present: —Mr. Justice Phillips, 
POKOURI VIRARAGHAVALU AND oTmERs 
~—-PLAINTIFF8—APPELLANTS 

Í versus 
POKURI YELLAMANDA AND oTHERS— 
DEFEN RANTS— RESPONDENTS. 

Evidence Act (I of 1872), 8. 91—Sale-deed, unregis 
tered—Factum of sale, oral emdence of, whether ad- 
missible. 

When the existence of a sale isin question and not 
the terms embodied in an unregistered deed of sale, 
oral evidence isnot inadmissible under s. 91, Evi- 
dence Act. 

Maung Tun v. Maung Khan, 84 Ind. Cas. 987; 2 R, 
441; 3 Bur L J. 231; A.I. R. 1925 Rang. 61, Par 
meshri Devi v. Autar Singh, 67 Ind. Oas. 144, 3 L. n 
J.173; 4 U. P. L. R (|) 59, distinguised. 

Safar Aliv Mohesh Lal, 34 Ind. Cas. 958; 23 O. L. 
J 122, not followed 

Kedar Nath Joardar v. Shurfoonnissa Bribes, 24 W. 
R. 425, Chhottalal Aditram v, Bai Mahakore, 40 Ind, 
Cas. 83; 41 B 466; 19 Bom L. R. 322 and Amir Aliv, 
avp Ali Khan, 25 Ind, Oas, 509; 19 O. L. J. 428; 44 
0, 347, relied on, 
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Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Nellore, in A. 8. No. 14 of 1922 (A. B. 
No. 259 of 1921 on the file of the District 
Court, Neilore), preferred against that 
of the Court of the District Munsif, Kani- 
giri, in O. 8. No. 20u of 1919. 

Mr. T. L. Venkatramier, for the Appel- 
lants. 

Mr. M. Patanjali Sastri, for the Respond- 
ents, 


JUDGMENT.—The only question of 
law that is raised in this appeal is whe- 
ther the Subordinate Judge was right in 
admitting oral evidence of a purchase by 
lst defendant from D, W. No. 2, The sale- 
deed was registered but only a copy was 
produced in Court which was held to be 
jnadmissible and it is now argued that oral 
evidence of that sale is inadmissible under 
s. Ylof the Evidence Act. That section 
provides, “When the terms of a contract, or 
of a grant, orof any other disposition of 
property...... and in all cases in which any 
matter is required by law to be reduced 
to the form of a document, no evidence 
shall be given in proof of the terms of 
such contract, grant. or other disposition 
of property,or of such matter, except the 
document itself.” If it were necessary in 
this case to prove the termsof the sale, 
that section would undoubtedly be appli- 
cable but all that was sought to be proved 
was the factum of purchase by Ist, defend- 
ant. The terms on which that purchase 
was made were quite irrelevant and had 
not to be proved inthe present case. It 
is, however, argued that although s. 91 
only prohibits evidence of the terms of 
“such a contract, grant or other disposi- 
tion of property,” yet in regard to the 
further class of cases in which any matter 
is required by law to be reduced to the 
form of a writing, no evidence shall be 
given in proof of such matter, ù. e., any 
evidence not only of the terms of such 
matter but also of the existence of such 
matter is altogether excluded. No author- 
ity has been pointed out for reading the 
section inthis manner and I certainly am 
of opinion that it is not right and that 
the word ‘terms’ is applicable to both cases 
of document. 

The cases relied upon by the appellants 
are Maung Tunv. Maung Khan (1) Parmeshri 


(1) 84 Ind. Cas. 087; 2R, 441: 3 Bur, L, J. 231, A. L 
R. 1925 Rang, 61. 
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Devi v. Autar Singh (2) and Safar Lii v. 
Mohesh Lal (3) in the first two cases undoul t- 
edly the terms of the document were in 
issue and consequently s. 91 would be 
applicable; and, although in the Rangcon 
case the document was one required by 
law to be registered the learned Juage 
distinctly refers to the fact that the evı- 
dence sought to be given was as to the 
terms of the mortgage. The case in 
Safar Alt v. Mohesh Lal (3) is more in ap- 
pellant’s favour, but even in that case the 
sale in question was the sale upon which 
plaintiff based his title and was the founda- 
tion for his suit. Consequently it was 
impossible for plaintiff to prove his title 
unless he proved the terms of the sale- 
deed. If the decision meant to declare 
that the mere existence of the sale or the 
mere fact of the purchase could not be 
proved by oral evidence, I must respect- 
fully venture to differ, for so early as in 
Kedar Nath Joardar v. Shurfoonnissa Bibe 
(4) it was held that where the contents of 
a lease are in question itis necessary to 
prove them by the production of the docu- 
ment. Where this is not the case, oral 
evidence of the patta is admissible. Simi- 
larly in Chhottalal Aditram v, Bai Maha- 
kore (5) the factum of partition was allowed 
to be proved without the production of 
the deed. In Amir Ali v. Aykup Ali Khan 
(6) oral evidence of rent undera tenancy 
was held to be admissible although the 
lease was inadmissible in evidence. These 
two cases clearly support my view that, 
when the existence of a sale is in question 
and not its terms, oral evidence is admis- 
sible. The Judge has based his finding on 
this oral evidence which I hold to be ad- 
missible. The appeal, therefore, is dismiss- 
ed with costs. 


R. L. Appeal dismissed. 
© 67 Ind. Cas. 144; 3 L. L. J. 173; 4 U.P. L. R. 
59 


` 59, 

3) 34 Ind. Oas, 958; 23 O, L. J. 122. 

4) 24 W. R. 425. 

3) 40 Ind. Cas. 83; 41 B. 466, 19 Bom L. R. 322. 
6) 25 Ind, Cas 509; 19 C. L. J. 428, 41 C. 347, 





OUDH CHIEF COURT. 

SECOND CIVIL APPHAL No. 194 or 1925, 
March 17, 1926. 
Present:—Mr. Justice Raza. J 
Pandit DEBI PRASAD SHUKLA 
AND OTHERS-—DHFENDANTS—APPELLANTS 
VETSUs 
BAIJ NATH—PLANTIFE—RESPONDENT. 
. Jurisdiction af Courte —Revenue Court, decision oF 


586 . i 
Suit in Civil Court to annul decision, maintainability 
of—Estoppel—Facts within knowledge of parties. _ 

Where a matter exclusively within the jurisdiction 
of the Court of Revenue has been tried and decided 
by that Oourt as between the parties, no subsequent 
suit will lie in the Civil Court having for its sole 
object the annulment of the decree passed by the 


Oourt of Revenue. [p. 587, col. 1.] 
Baljit v. Mahıpat, 49 ind. Oas. 118; 41 A. 203; 17 A, 


L. J. 60, referred to. ; 
There can be no T where parties are aware 


of facts, [p. 587, col 1. l 
Beni Madho v. Kali Pershad Singh, 6 O. C. 331, 


referred to. : 
Second appeal against a decree of the 


Subordinate Judge, Mohanlalganj, Luck- 
now, dated the 19th December 1924, up- 
holding that of the Second Munaif, Luck- 
now, dated the 24th November 1923. 
Messrs. Ram Bharoselal and Raj Narain 
Shukla, for the Appellants. 
Mr. Daya Kishan Seth, for the Respond- 


ent. 


JUDGMENT .—This is an appeal from 
a decree of the learned Subordinate Judge, 
Lucknow, dated the 19th December 1924, 
affirming a decree of the Munsif, Lucknow, 
dated the 24th February 1923. 


T'he facts of this case, so far as it is neces- 
sary to state them for the purpose of dis- 
posing of this appeal are as follows :— 

One Thakuri Singh was an occupancy 
tenant of certain plots including the plots 
in suit, On the 20th February 1908 he 
mortgaged the plots in suit to Debi Prasad 
and others, who are the mortgagees with 
possession of the superior proprietary Tights 
of the entire zemindari share in which the 
plots in suit are situated. 


>- On the 4th October 1922, Thakuri Singh 
executed another mortgage in respect of the 
plots in suit in favour of one Baijnath. 
Baijnath brought a suit for redemption 
against Debi Prasad and others and obtain- 
ed a decree on the 29th March 1913. He 
got possession of the property in execution 


of the decree on the 24th August 1913._ 


Debi Prasad and his co-sharers, the mort- 
gagees of the share, sued Thakur Singh for 
arrears of rent without impleading Baij- 
nath. Baijnath was afterwards made a 
party to that suit. The suit was decreed 
against Thakuri Singh and the transfer in 
favour of Baijnath was held to be invalid. 
Baijnath appealed, but his appeal was 
diqmissed on the 5th September 1916. Debi 
Prasad and others then sued to eject 
Thakuri Singh under s. 52 of the Oudh 
Rent Act. The suit was decreed and 
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Thakuri Singh was ejected on the 23rd 
June 1921. Baijnath also was ejected and 
he then filed a suit against Debi Prasad 
and others under s. 108, cl. 10 of the Oudh 
Rent Act, on the 43rd June 1922. The suit 
was dismissed on the 19th September 1922, 
No appeal was filed by Baijnath. The 
decision of the Revenue Court thus became 
Baijnath then filed the present 
suit in the Civil Court on the 30th May 
1923, on the allegation that he was a trans- 
feree from Thakuri Singh and was wrong- 
fully dispossessed by the defendants (Debi 
Prasad and others) on the 24th June 1921. 
The claim was resisted by the defendants 
on various grounds. However the defend- ' 
ant's pleas were rejected and the claim was 
decreed by the First Court on the 24th No- 
vember 1923. The defendants appealed; 
but the learned Subordinate Judge dismiss- 
ed the appeal agreeing with the findings 
of the learned Munsif. The defendants 
ae now come to this Courtin second ap- 

eal, 

The principal points for decision in thia 
appeal are :— 

1. Whether or not the defendants are 
estopped from contending that the mort- 
gage in favour of the plaintiff is invalid or 
void ? 

2. Whether or not the suit is cognizable 
by the Civil Court ? 

_ I amnot prepared to agree with the find- 
ing of the lower Courts on the first point, 
I have examined the record. The plea of 
estoppel was raised ata very late stage of 
the suit in the First Court. The plaintiff's 
Pleader, who raised that plea, never stated 
the facts on which the lower Courts have 
based their finding of estoppel in this case, 
Those facts were not stated by Baijnath, 
plaintiff, when he was first examined asa 
witness in the case. He was examined: 
again after his Pleader had raised the plea 
of estoppel on his behalf. It is noticeable 
that he did not state the facta in question 
in his examination-in-chief but he stated 
them in his cross-examination though he 
was not questioned about them. He volun- 
teered his statement about the factsin ques- 
tion in his cross-examinations and the find- 
ing of estoppel has been based on that 
statement. Under these circumstances his 
statement must be rejected. No finding of 
estoppel can be based on the statement in 
question. Even if the statement in ques- 
tion is taken to be true, I am not prepared 
to hold that the defendants are estopped 
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from questioning the validity of the mort- 
gage in question. It appearsthat Baijnath 
was fully aware of the facts. There can 
be no estoppel where parties are aware of 
the facts and the plaintiff must be held to 
have known that the right of occupancy, 
which Thakuri Singh purported to mort- 
gage, was non-transferable |see the princi- 
ple of decision in Benz Madho v. Kali Per- 
shad Singh (1)] Baijnath admits in his 
statement that he had obtained a copy of 
the sale-deed (Ex. 9). That sale-deed shows 
clearly that Thakuri Singh had no tranfer- 
able right in the occupancy holding com- 
prising the plots in suit. 

Even granting that the defendants are 
estopped from questioning the plaintiff's 
rights as mortgagee from Thakuri Singh, 
the occupancy tenant of the land in suit, 
I am of opinion that the present suit is not 
cognizable by the Civil Court. The plaint- 
iff who claims the right of an occupancy 
tenant by virtue of the mortgage in ques- 
tion sued the defendants in the Revenue 
Court for recovery of the occupancy of the 
land in suit under s, 108, cl. 10 of the Oudh 
Rent Act but his claim was rejected by 
that Court as already observed. If the 
plaintiff can claim the rights of an occu- 
pancy tenant in respect ofthe land in suit 
as against the defendants, by estoppel in 
the Oivil Court, he could claim those 
rights as against them in the Revenue 
Court also. However, he submitted to the 
decision of the First Courtand filed noappeal. 
After failing in the Revenue Court, the 
plaintiff instituted the present suit in the 
Oivil Court. The present suit hag for its 
sole object the annulment of the decree 
passed by the Court of Revenue. Where a 
matter exclusively within the jurisdiction 
of the Court of Revenue has been tried and 
decided by that Oourt, as between the 
parties, no subsequent suit will lie in the 
Qivil Court having for its sole object the 
annulment of the decree passed by the 
Court of Revenue [see the principle of 
decision in Baljit v. Mahizpat (2).| If the 
decision of the First Court was wrong, 
the plaintiff ought to have appealed to the 
higher Revenue Courts and should not 
have filed the present suit in the Civil 
Court with the object of getting the deci- 
sion of the Revenue Oourt set aside. 
Section 124B, Oudh Rent Act, is, in my 
opinion, inapplicable to the present case. 


(1) 60,0, $31, 
(2) 49 Tad. Cag, 118; 41 A. 203; 17 A, L, J. 80, 
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The result is that the appeal is allowed, 
the decree of both the lower Courts are set 
aside and the plaintiff's suit is dismissed 
with costs throughout, 


8. 8. Appeal allowed. 





MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 61 
oF 1924, 

February 16, 1926. 
Present:—Mr. Justice Wallace. 
PANOHAPAKEHSA ALYAR—Puaintirr — 
APPELLANT 
versus 
NATESA PATHAR-—Derenpant— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), as. 37 (bh, 
1h4—Court passing decree deprived of jurisdictio: 
—'Court of first instance” in a. 144, meaning of -Pre- 
ceedings in restitutzon, whether proceedings in + xect - 
tion—Limitation Act (IX of 1908), s. 14- Restitutio: 
proceeding in wrong Court—Haclusion of time 

Where the Oourt which passed a decree haa lost 
territorial jurisdiction over the locality where tLo 
cause of action arose, ‘the Oourt of first instance’ 
within s. 144, O. P.O, for purposes of making az 
application for restitution is the Court which would 
have jurisdiction to try the suit at the time of making 
the application. [p. 589, col. 1.! 

Pujari Lakshmana Goundan v. Subramania JAiyar, 
61 Ind. Cas. 962; 13 L. W. 67, followed. 

An application for restitution is in substanre aa 
application for execution of the appellate decree. [bid | 

enkayya v. Hagavacharlu, 20M 448; 8 M. L. J. 79. 
7 Ind. Dec (N. s) 317, Sudali Muthu Pillai v. Sudali 
Muthu Pillai, 71 Ind Oas, 173; 17 L. W. 623, A LR. 
1923 Mad. 270; (1922) M. W. N. 831, Somasundarar 
Pillai v. Chokkalinga Pillai, 38 Ind. Oas 806; 40 M. 
780, 5 L. W. 267, Prag Narain v Thakur Kamekhi 
Singh, 3 Ind. Cas. 798; 31 A.551;10 C L.J 257; 11 
Bom. L, R. 1200; 6 M L. T. 303; 14 C. W N. 55, 1? 
M. L. J. 599, 13 0. 0. 180; 38 I. A 197 (P.U), 
Kurgodiganda v. singa nu, 41 Ind Cas 2.6, 
41 B. 625; 19 Bom L R. 638, and Hamidallt Kada- 
malli v. Ahmedallt Alhibuballi, 62 Ind. Cas. 233, 45 
B. 1137; 23 Bom. L. R. 480, relied on, 

Jiwa Ram y. Nand Ram, 66 Ind. Cas. 144; 44 A 
407; 20 A. L. J. 226, A. 1. R. 1922 All. 223 and Balma- 
kunda Marwari v. Basanta Kumari Dassi, 78 Ind. Cas 
200; 3 Pat 371; (1924) Pat. 33; 5 P. L. T. 145, A. LR 
1925 Pat. 1, not followed. 

The period during which an application for restitu- 
tion was bona fide prosecuted in a wrong Court should 
be excluded under s. 14, Limitation Act, for purposes 
of limitation. [p. 989, col. 2.] 

Appeal against a decree of the Court 
of the Kast Tanjore at Negapatam, in A. S. 
No. 212 of 1923, preferred against an order 
of the Oourt of the District Maunsif at 
Nannilam, dated the 6th March 1923, in E.A. 
No. 16 of 1923, in O. S, No. 276 of 1915 on 
the file of the Court of the Principal Dis- 
trict Munsif, Tiruvalur. 

Mr, M.8, Venkatrama Iyer, for the Ap- 


pellant. 


+ 


588 
Mr. S. Muthiah Mudaliar, for the Respond- 


ent. 

JUDGMENT.—This appeal relates to 
an application for restitution under s. 144, 
O. P.O., under the following circumstances. 
Neither of the lower Courts has stated 
the facts correctly, The Court of first in- 
stance, the Principal District Munsif’s Court 
of Tiruvalur, had decreed the plaintiff's 
Ga een suit. On first appeal, the 

nd defendant (respondent here) was direct- 
ed to pay into the first Court Rs. 750 as 
security for mesne profits. The money was 
paid into Oourton 2nd October 1917 and 
the plaintiff drew it out on lith November 
1918. On second appeal in the High Oourt 
the plaintiff's suit was dismissed on Ist 
September 1919. On16th August 1922 the 
respondent put in an application for 
restitution in the Court of tne Principal 
District Munsif of Tiruvalur, the Oourt 
which had passed the decree. Now in 
June 1922, the Court of the Additional 
District Munsif of Tiruvalur which had 
hitherto no independent territorial jurisdic- 
° tion was given such jurisdiction over a 
locality including the locality of the present 

muse of action. The Principal District 
‘Munsif holding that he had no jurisdiction 
to entertain the application transmitted it 
to the Additional District Munsif's Court. 
That Court held that the Principal District 
Munsif had no jurisdiction to order such a 
transfer and directed afresh application to 
be ‘put in before him. This was done on 
27th September 1922, On lst January 1923 
this Additional District Munsif's Court be- 
came the Court of the District Munsif of 
Nannilam. 

The appellant contended in the first Court 
that- the District Munsif’s Court of Nin- 
nilam had no jurisdiction. That was over- 
ruled.and the application for restitution 
was .allowed. He appealed to the District 
Court of Hast Tanjore, apparently giving 
up the contention that the District Munsif's 
Court,-of Nannilam had no jurisdiction, but 
contending that the application was barred 
by limitation. The District Judge held 
against: him and dismissed his appeal and 
he now appeals here.. 

The two points urged here are, that the 
District Munsif’s Oourt of Nannilam had 
no jurisdiction, the contention however 
being on a new argument, and that the 
application is out of time. The appellant's 
sontention is thats. 144 directs that such 
application must be putinin the Court of 
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first instance, and points to the difference 
in language between this section and the 
old 8.583 where the phrase used was “the 
Court which passed the decree.’ He con- 
tends thet, since the Court of first instance 
was the Principal District Munsit’s Court 
which is still in existence, that was the 
proper Court to which theapplication should | 
be put in. The Code has not defined for 
the purpose of s. 144 what is “the Court of 
firat instance” when the Court of first in- 
stance has lost territorialjurisdiction. Under 
the old Code there was no such difficulty, 
since the phrase used “the Court which 
passed the decree’ was defined by s 649 
(present s. 37). The reason for the change 
of language is not obvious, and it will cer- 
tainly result in technical difficulties for 
example ina case where the Oourt which 
actually passed the decree has been aboli- 
shed. Section 150, ©. P. O., would not 
apply in terms to such a case. I think in, 
a case like the present the Court must pro- 
ceed upon some general principle in inter- 
preting the phrase “the Oourt of first in- 
stance’ which would apply even to cases 
where the Court of first instance has been 
abolished and must apply.such a general 
principle also to cases where the Oourt of 
first instance has ceased to have jurisdiction. 
I think it clear that the principle laid 
down ins. 37 (b) must be followed. On 
some such principle the ruling in Pujari 
Lakshmana Goundan v. Subramania Aiyar 
(1) proceeds. 

The appellant further argues that s. 37 
(b) cannot be called in aid because that 
section only applies to cases of applications 
for execution, and that an application for 
restitution is not an application in ex- 
ecution. He admits that the balance 
of authority in this Court is against him, 
[Venkayya v. Ragavacharlu (2)] under the 
old Oode, Sudah Muthu Pillai v. Sudali 
Muthu Pillai (3) and Somasundaram 
Pillai v. Chokhalinga Pillai (4) under the 
new Code, and there is the authority of the 
Privy Council in Prag Narain’ v. Thakur. 
Kamakhia Singh (5) that proceedings under 
the old Oode s. 583 were proceedings in 
execution. He contends strenuously that 

(1) 61 Ind. Cas 962; 13 L. W. 67. 

(2) 20 M. 448, 8 M. L. J 79; 7 Ind. Dec. (xN. 8.) 317. 

(8) 71 Ind. Oas. 173; 17 L, W. 623; A. I R. 1923 Mad. 
270; (1922) M. W. N. 831. 

(4) 38 Ind Cas. 806; 40 M 780: 5 L. W. 267. 

(5) 3 Ind. Oas. 798; 31 A. 551; 100.L. J. 257; 11 


Bom, L. R. 1209, § M. L. T 303; 14 O. W. N. 55: 19. 
L, J, 599; 13 O, O, 180; 86 A, 197 (P. 0, me 
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such matters as the payment of interest, 
damages, compensation, etc., which may be 
awarded under s. 144, cannot be matters in 
execution, since the decree in no way pro- 
vides for them. Were the matter res 
integra, such a contention might be reason- 
able. But the trend of authority is too 
strong against it, Even under the old s. 
583 all that the Court executing a decree 
could strictly do was to execute it, and ob- 
viously the restoration by way of restitution 
of any sum paid under the decree before it 
was reversed by the appeal decree would not 
come strictly within the term “execution.” 
Nevertheless it bas been laid down by the 
Privy Council that restitution under s. 583 
was a matter in execution If then this term 
“execution” can be stretched to include 
restoration by way of restitution of the 
principal sum paid under a decree before 
it was reversed, I see no difficulty in 
stretching the term alittle further to include 
collateral reliefs of interest, damages and 
compensation. No doubt other High Courts 
have held that proceedings under the new 
s. 144 are not proceedings in execution 
[See Jiwa Ram v. Nand Ram (6) and Bal- 
makunda Marwari v. Basanta Kumari Dassi 
(7)|. The view in Bombay isthe same as in 
Madras [ride Kurgodiganda v. Ninganganda 
(š) and Hamidalli Kadamalli v. Ahmed- 
alli Mhibuballz (9) | In such matters it is 
more important that a uniform procedure 
be adhered to than that the strict wording 
of the section be enforced. I am not, 
thereiore, prepared to uphold the contention 
that present application for restitution is 
not application in execution. I see, there- 
fore, no objection in applying the principle 
of s8. 37 (b) in interpreting the phrase “the 
Court of first instance” when that Court had 
ceased to have territorial jurisdiction over 
the locality of the cause of action. 

“The Court of first instance” in the pre- 
„Bent case, therefore, was the Additional 
District Munsif’s Court of Tiruvalur, now 
the Principal District Munsif’s Court of 
Nannilam. 

The next point is that the application to 
the Principal District Munsif of Tiruvalur 
was improper and, therefore, cannot be 
called in aid to save limitation. The lower 

(6) 66 Ind. Cas. 144; 44 A. 407; 20 A. I. J. 226; A. L 
R. 1922 All 223, 


(7) 73 Ind. Cas. 200; 3 Pat. 371; (1924) Pat 33, 5 P. 
L. T. 145; A. L R. 1925 Pat, 1. 


ae 41 Ind. Cas. 238; 41 B. 625; 19 Bom. L. R. 
(9) 62 Ind. Cas. 233; 45 B. 1137; 23 Bom, L. R. 480. 
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Appellate Court got over that diffieulty by 
holding that the present petition to tue 
Additional District Munsif’s Court of Tii u- 
valur was merely a continuation of t:e 
petition to the Principal District Munsil's 
Court of Tiruvalur. ButI do not think 
that the contention will held. Tf the ori- 
ginal petition is not a proper one, the con- 
tinuation of it cannot be proper. The re- 
spondent calls in aid of s. 14 of the Limi- 
tation Act. It appearsfrom the endorsements 
on the E. A. No. 628 of 1922 that it 
was being prosecuted in the Court of 
the Principal District Munsif from 16th 
August 1922 to 25th September 1922. This 
period will have to be excluded. The 
proper petition to the Court of first instance 
was putinon 27th September 1922. The 
petition is, therefore, with the excluded 
period, within three years of Ist September 
1919 and is in time | 

Tsee no reason to interfere with the oider 
of thelower Appellate Court and dirmirs 
this appeal with costs. 

YV N. V. 

R. L. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 179 or 1924. 
April 1y, 1926 
Present:—Mr. Kinkhede, 
Officiating A. J. O. 
MULCHAND—Derenpant No. 1— 
APPELLANT 
versus 


Thakur CHANDRASINGH AND ANOTHER 
—PLAINTIFE AND DEFENDANT No. 2— 
RESPONDENTS 

C. P. Tenancy Act (IX of 1898), s 41—Oceupanty 
holding—Devolution—-Survivorehip, principles of, uhe- 
ther applicable—Civil Procedure Code (Aet V of 1206, 
O XXI, r. 68—Attachment—Objection, dismissal oj- 
Declaratory suit—Burden of proof— Settlement entry 
—— Presumption. 

Under the C.P Tenancy Act of 1888 the devolu- 
tion of absolute occupancy holdings was governed by 
the rule ofinheritance as distinguished Ly tl at of 
survivorship obtaining under the Hindu law 
irrespective of the question whether the person who 
held the tenancy or was interested in the holdinge fur 
the time being, was the sole tenant orco-tenant tl. reof 
or a member of a joint co-parcenary. ip 091, cal 2 

In a sutt by an unsuccessful objector under r G3 of 
O. XX of the O.P O. the entire burden of proof 
lies heavily on him to establish his right to the pro- 
pertv attached. [p. 592, col. 2.] 
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In a sult to establish his right toe holding, succes- 
sion to which opened under the Tenancy Act of 1898, 
a plaintiff cannot be said to have discharged the 
burden by merely proving that the field in suit was 
one of the items of property owned by a joint family 
of which the deceased and the plaintiff were mem- 
bers. [p. 592, col. 2.] 

The rejection ofthe application of a person to re- 
move from the settlement papers the name ofthe widow 
of the last male holder of a tenancy and his failure to 
get the settlement entry corrected by filing a suit, 
give rise toa very strong presumption in favour of 
the status of the widow being that of a tenant or a 
co-tenant with him. [p 592, col. 2. | o 

Appeal against a decree of the District 
Judge, Nimar, dated the 16th February 
1924, in Oivil Appeal No. 182 of 1923. 

Mr. J. Sen, for the Appellant. 

Mr, Abdul Razak, for the Respondents. 


JUDGMENT.—This is an appeal by 
the defendant Moolchand against the decree 
passed by the District Judge, Nimar, declar- 
ing that the absolute occupancy field in 
suit bearing No. 63 of Mouza Durgada be- 
longed to the plaintiff and that the attach- 
ment and sale of 6 acres out of the field in 
execution of the decree passed in Civil Suit 
No. 381 of 1913 against Nanhibai is void. 
The plaintiff's claim was dismissed in the 
First Court, but the District Judge decreed 
it under an erroneous view of law regard- 
ing the provisions of the Tenancy Act of 
1898, so far as they were applicable to the 
devolution of an absolute occupancy hold- 


ing. 

Bahadur Singh and Ganpat Singh were 
brothers. Plaintiff is the son of Ganpat 
Singh. Bahadur Singh had a son Dal Singh 
the husband of Nanhibai, defendant No 2, 
who had pre-deceased him, Bahadur Singh's 
death took place on 4th December 1909. 
At the time of his death he left behind 
seven daughters of whom one is dead 
and the six surviving daughters are defend- 
ants Nos. 3 to 8 in this case. In execution 
of the decree obtained against Nanhibai, 
the defendant Moolchand attached the pro- 
perty in suit asthe property of his judg- 
ment-debtor. Thereupon the present plaint- 
iff filed an objection under r. 58 of O XXI, 
C. P. C., but the objection was disallowed 
on 20th December 1919. A regular suit 
eunder r. 63 of the said Order was, therefore, 
instituted by the present plaintiff to es- 
tablish the right which he claimed on the 
ground that by the law of survivorship 
he becamethe sole owner of the property 
in suit on the death of Bahadur Singh 
The attaching creditor denied that the 
plaintiff had become the sole owner of the 
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property by survivorship as alleged by him. 
On the contrary, he maintained that Nan- 
hibai was recognised by the malguzar of 
the village as the sole tenant of the field 
among other fields and that the malguzar 
realised rent from her as tenant. 

The first Court dismissed the suit on the 
ground that the law of survivorship did not 
apply to tenancy lands and that on Bahadur 
Singh’s death his interest in the holding 
devolved on his daughters and that the 
plaintiff was not the ownerof the property 
in suit. This dismissal was confirmed in 
appeal, 

But this Court in second appeal remanded 
the case with directions to add the daughters 
and Musammat Nanhibai as defendants and 
to ascertain the true fact from the parties as 
to whether the fields were the joint-acquisi- 
tions of Bahadur Singh and his brother's 
son the plaintiff, and whether they held 
them as members of a joint family, and 
also whether the landlord regarded them 
as constituting a joint family or as tenants- 
in-common. The aforesaid persons were 
accordingly joined as parties to this suit 
and further pleadings were recorded after 
the remand. < 

As the Collector was of opinion that the 
decretal amount could be satisfied by the 
sale of a portion of six acres out of field 
No. 83, the’ rest of the fields were released 
since the remand and the relief in the 
present suit, therefore, has been limited 
only to the said portion. 

The first Court after framing additional - 
issues and taking additional evidence held. 


- thatthe field in suit was acquired by Bahadur 


Singh and Chandra Singh jointly from 
joint funds; that on Bahadur Singh's death 
his daughters became tenants of his half 
share in the field and that the remaining 
half share already belonged to the plaint- 
iff; that the daughters consequently became 
co-tenants with him. In view of the state- 
ment made by the plaintiffs Pleader on 
Zist March 1923 to the effectthat the plaint- 
iff and Bahadur Singh were treated as 
tenants-in-common by the malguzar of the 
village, the first Court concluded that on 
the death of Bahadur Singh his half share 
in the field in question passed by inberit- | 
ance to his daughters and not to the plaint- 
iff. Taking the view as it did that the’ 
plaintiff's share in the field was only half, 
the first Court further held that plaint- 
iff could not object to the attachment of 
the other half ghare not belonging to him 
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and dismissed the suit without giving any 
decision on Issues Nos. 9 and 12 framed by 
it, These issues are:— 

“9, Is the point regarding Chandra 
Singh's jolntness in estate with Bahadur 
eae res judicata as alleged by the plaint- 
iff ? 

12. Whether Nanhibai could acquire the 


right of tenancy simply by the recognisa-’ 


tion, if any, by the malguzar and on the 
grounds alleged by the defendant No. 1's 
Pleader?” ; 

The plaintif went up in appeal to the 
District Judge, Nimar, who in a reversing 
judgment held that the field in suit was 
the joint property of Bahadur Singh and 
the plaintif, and that they were joint 
tenants, and thaton Bahadur Singh's death 
the plaintiff and not the daughters of 
Bahadur Singh suceeded to the holding by 
virtue of the doctrine of survivorship which 
he applied to the facts in the case. He 
explained away the aforesaid admission of 
the plaintiff's Pleader dated 2lst March 
1923 as a mistaken admission. There is 
nothing in that decision to show that the 
District Judge applied his judicial mind 
to the consideration of the points which 
formed the subject of Issues Nos. 9 and 12 
reproduced above. Even while passing the 
decree he has granted a relief much in 
excess of what the plaintiff himself wanted 
by granting the declaration in respect of 
several other fields also. There was ab- 
solutely no necessity for him to go out of 
his way and grant a declaration in respect 
of fields or lands other than the six acres 
portion of field No. 83. If he thought the 
decision of the first Court was erroneous 
it was his duty to .pause and see that he 
himself did not leave undecided the points 
left undecided by the Trial Court if 
their decision one way or the other was 
relevant or likely to affect the ultimate de- 
cision in the case. In short, he could not 
pass a decree in plaintiff's favour without 
coming to a definite decision on Issues Nos. 9 
and 12 whichthe first Court had deliber- 
ed left undecided in the view of law it 
took, l 

The reasoning ofthe District Judge that 
the right of succession by survivorship in 
absolute occupancy holding is implied in 
s. 41 sub-s. (1) of the C. P. Tenancy Act of 
1898 because the personal law mentioned 
in s. 5 of the Tenancy Act of 1920 includes 
succession by survivorship as well as by 
inheritance, and his further observations 
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that this change was intended not to 718156 
any alteration of the existinglaw but tomase 
clear the intention ofthe old Act where 
the meaning of word ‘devolve’ had created 
divergence of opinion, appear to me 10 Le 
wholly unsound. The trend of deci-tors 
prior to the enactment of 1920 was all 
one way, namely, to treat the devolution of 
absolute occupancy holdings as governed 
by the rule of inheritance and not by the rule 
of survivorship obtaining under the Hindu 
Law, irrespective of the question whether 
the person or persons who held the tenancv, 
or was or were interested in the holding 
for the time being, was or were the sole 
tenant or co-tenants thereof or members 
of a joint co-parcenary. In other words. if 
the last male holder of the land wasa persoa 
solely interested in the holding, it devolyed 
on his death on his personal heirs hy inherit- 
ance according to the personal law bv 
which he was governed. Even if euch 
holder was only a member of a body of 
co-tenants his inte est in the holding wags 
free to devolve on his personal heirs in 
spite of the fact that his status in tho 
family was that of a mere undivided co- 
parcener. Exhibit 1D-16is a capy of tho 
judgment of this Courtin a litigation to 
which the daughters of Bahadur Singh and 
the present plaintiff Chandra Singh were 
parties. In that judgment this Court took 
this very view in respect of the tenancy 
fields of Mouza Gahal and one field of 
Mouza Dhurgadah where the field in snit 
also is situate, and Chandra Singh's claim 
to succeed to Bahadur Singh's half in these 
fields by right of survivorship was neza- 
tived, and the daughters were given oa 
decree for joint possession of their father's 
half share. This is an instance brought 
nearer home to the plaintiff than the pub- 
lished decisions of this Court which gave 
him clearly to understand that the law of 
survivorship was inapplicable to tenancy 
holdings in Central Provinces as also ty 
the tenancy lands which he held jointly 
is strange that 
the District Judge Jost sight of this im- 
portant decision adverse to the present 
plaintiff. o 
It appears to me that the following oh- 
gervations in the judgment of this Court in 
Second Appeal No, 5!2 of 1421 remanding 
the case for further trial have not reeejyed 
“full attention at the hands of the Const 
below. The passage runs thus: “Wae do 
not know whether the plaintiff and Ba badur 
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Singh acquired the field in their capacity 
as members of the joint family and whe- 
ther the landlord regarded them as con- 
stituting a joint family or as tenants-in- 
common. The plaintiff's allegations as to 
the facts must be fully ascertained before 
proper decision can be reached as to the 
law applicable.” Both the Oourts below 
have held that the plaintiff and Bahadur 
Singh acquired the field in suit in their 
capacity as members of the joint family, 
but have failed to decide after proper ex- 
amination of the evidence relevant to the 
point whether the landlord regarded them 
as constituting a joint family or as tenants- 
‘n-common. The first Court treated the 
plaintiff's admission on that point as strong 
evidence to show that the landlord regard- 
ed them as tenants-in-common and did not 
discuss the evidence; whereas the learned 
District Judge assumed without evidence 
that the admission was a mistaken one. 
But this was not a sufficient disposal of 
the question and did not dispense with 
the necessity of examining it further in 
the light of the other evidence on record 
and the conduct of the parties including 
the judgment-debtor Nauhibai whose name 
has admittedly stood recorded as against 
the field ever since Bahadur Singhs’ death. 
The Jamabandi for 1909, Ex. D-6, read with 
the settlement khasra, Ex D-4, establishes 
the identity of the field in suit with the 
one entered in the jamabandi in Musammat 
Nanhibai’s name. Under what circum- 
atances the personal heirs of Bahadur Singh, 
viz, the daughters or for the matter ‘of 
that, even the present plaintiff suffered this 
record to be made, and whether the land- 
lord of the field also recognised Nanhibat 
es the tenant of the land in suit amongst 
other fields, and whether this recognition 
was followed by acceptance of rent from 
Nanhibai as a tenant of the lands so far as 
Bahadur Ningh’s interest therein was con- 
cerned and how far the plaintiffs and the 
daughters of Bahadur Singh acquiesced in 
Nanhibai's assertion. of a right to hold the 
land as a tenant to the exclusion of persons 
lawfully entitled thereto, are matters which 
have a very important bearing on the ques- 
tiom whether the landlord regarded the 
plaintif, as 4a tenant-in-common, with 
Bahadur Singh, during the latter's lifetime, 
and with Nanhibai, thereafter. 

This being a suit by an unsuccessiul 


claimant or objector to establish the right . 


which be claims to the property attached, 
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under r. 63 of O. XXI of C. È. O., the entire 
burden of proof lay heavily on him and 
had to establish his right to the hilt. He 
could not be said to have discharged the 
onus by merely proving that the field im 
suit was one ofthe items of the joint family 
property. The lawof tenancy with refer- 
ence to which this case must be decided, is 
the law whick obtained at the date of 
Bahadur Singh's death. It was s. 41 of Act 
IX of 1898 and not the present tenancy 
law. Even’ at the date of the order passed 
in the other case the same law was appli- 
cable. The mere fact that during the in- 
terval the Legislature thought fit to change 
the law is no ground for thinking that the 
old law which it repealed was of the same 
nature as the repealing enactment itself. 
The provisions of the O. P. Tenancy 
Act of 1898 as to the devolution of interest 
ofan absolute oecupancy tenant made the 
burden of proof on the plaintiff still heavier, 
Then again the Settlement papers of 1915-16 
showed that the land was recorded in the 
name of Nanhibai along. with the plaintiff. 
Plaintiff's application to get her name re- 
moved had also failed for want of evidence 
(Exh. 1 D-1). His failure to get the Settle- 
ment entry corrected by filing a suit is also. 
very significant. Under such circumstances 
the Settlement entry raises a very strong 
pre-umption in favour of the status of 
Nan. ibai being that of a co-tenant with the 
plaint, and it cannot be lightly put aside, 
It legally is and can be prima facie good 
proof even of the conferral by the landlord 
on Nanhibai of the status of a tenant or 
co-tenant or at any rate of a recognition 
thereof having been made some time bet- 
ween Bahadur Singh’s death and the year 
of the Settlement in respect ofthe land in 
sult. 

Wor all these reasons I think the decision 
of the lower Appellate Court is not in ac- 
cordance with law and must be set aside 
and the case remanded to that Court for a 
fresh decision with advertance to the above 
remarks. 

The appeal will be allowed, The appel- 
lant will get his costs of the appeal from 
the respondent Chandra Singh who will 
bear his own. Arefund certificate in res- 
pect of the Court-fees paid on the memo- 
randum of appeal to this Oourt will le 
granted to the appellant. 


G. R. D, 
Appeal allowed. 


(95 L O. 1926) 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 1167 or 1925, 
March 16, 1926. 
Present:—Mr. Justice Campbell 
and Mr. Justice Addison. 
LABH SINGH, son or MIT SINGH— 
ConvICT—APPKLLANT 


versus 
EM PEROR— RESPONDENT, 


Criminal trial—Failure of witness to identify accused 
several years after date of offence, effect of —Credibil- 
tty of witness. 

There is nothing surprising in a man's appearance 


alterlig in six years during his absence m any other ` 


part of the country,and any person might be quite 
confident that a casual acquaintance had done a 
certain act on a particular day, but might still fail to 
Pick that casual acquaintance (never having seen him 
in the interval) out of acrowd of other people ax 
years later when asked to point hım out. The mere 
failure, therefore, of a witness to identify an accused 
person whom he has not seen for several years would 
not by itself be a sufficient reason for disbelieving 
the witness as to his having seen the accused com- 
mitting the offence with which he is charged. 


_ Criminal appeal from an order of the Ses- 
sions Judge, Gurdaspur, dated the 14th 
November 1925. , 

Messrs. Bhagat Ram Puri and Rattan Lal, 
for the Appellant. 

Mr. Sundar Das, for the Government 
Advocate, for the Respondent. 


JUDGMENT.—The appellant, Labh 
Singh, was tried by the Sessions Judge, 
Gurdaspur, on five charges in respect of 
criminal acts alleged to have been so con- 
nected together asto form the same trans- 
action. ‘l'hese acts were— 

(1) Shooting at and killing Musammat 
Khemi ; ` 

(2) shooting at and killing Sundar Singh ; 

(3) shooting at and killing Nawab ; 

(4) firing at Ganga Singh with such 
intention and under such circumstances 
that if death had been caused the offence 
would have been murder ; and 

(5) firing at Budha with the same inten- 
tion and under the same circumstances. 

All:these alleged offences were committed 
on the 30th May 1919. The learned Ses- 
gions Judge agreeing with the unanimous 
opinion of the Assessors has held Labh 
Singh guilty on all five charges, and has 
gentenced him to death on each charge of 
murder and to transportation for ten years 
on each charge under s, 307. 

Thete is no doubt that these murders and 
attempts at murder were committed on the 
date named and at the village of [Ghanieke 
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Bangar in the Gurdaspur District. The 
First Information Reports given to the Police 
named the culprit as Labh Singh of the 
village of Jagdev Kalan in the Amrit-ar 
District and the present appellant answers 
to this description. The only question iÐ 
whether he is really the murderer. 

The learned Sessions Judge has relied 
upon two eye-witnesses Ishar Singh and 
Kesar Singh who say that they knew the 
appellant Labh Singh before and that the 
man with the gun who committed the offen- 
ces was the appellant. Much reliance has 
been placed in this Court upcn admissions 
by these two witnesses that they did not 
recognise the appellant when asked tu 
identify him in the jail after bis arrest 
The appellant was anested in Bengal and 
it is the case of both sides that he had been 
absent from the Punjab for a considerable 
time, There is no evidence beyond the 
admissions of the two witnesses referred to 
about the nature of the jail identification 
parade. Assuming, however, that it was 
properly conducted and that the appellunt 
was not allowed to disguise himself, as we 
have known happens at other identification 
parades conducted by Magistrates, it does1,0t 
seem to us of any great importance that the 
witnesses who had not seen the appellant 
for six years failed to recognise him in a 
crowd of other persons. Both witnesses 
explain that in the jail the appellant had 
his beard loosened whereas when they knew 
him before it used to betied up, and Ishar 
Singh says that the appellant had also 
blackened his face. However this may be, 
there isnothingsurprising in aman's appear- 
ance altering in six years during his absence 
in another part of India, and any persun 
might be quite confident that a casual 
acquaintance had done a certain act on a 
particular day, but might still fail to pick 
that casual acquaintance (never having seen 
him in the interval) out of a crowd of other 
people six years later when asked to point 
him out. 

The murderer had come to Ghanieke 
Bangar on that particular day in order to 
carry off a woman named Afusammat Tejo 
who was the wife of Hazara Singh, 
son of Kehar Singh a cousin of the 
appellant and there is evidence that 1a 
accordance with the usual custom the 
family of the deceased husband wanted the 
widow, while her parents were reluctant to 
give her up, and that shortly after the 
murders a party from Jagdev Kalan came 
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to Ghanieke Bangar and carried off Musam- 
mat Tejo who has never been seen by any 
of her people again. The shots were fired 
at the persons resisting the taking away of 
Musammat Tejo and at other persons who 
subsequently pursued the murderer and 
attempted to catch him. Thereis no doubt 
that the murderer was a member or a sup- 
porter of the late husband’s family and this 
character also fits the appellant. There is 
further confirmation in the fact that a Police 
gun and Police ammunition were used. It 
has been proved that the appellant enlisted 
in the special Police at Lahore under a false 
name on the 19th May and deserted with hia 
gun and uniform on the 25th May 1919, five 
days before the murders, A. great deal of 
trouble was taken by the prosecution to 
establish the identity of the appellant with 
the deserter and in our judgment it has 
been successful. 

We are satisfied that the conviction is 
correct. We dismiss the appeal and con- 
firm ihe sentence of death. 

Z. K, Appeal dismissed. 


RANGOON HIGH COURT. 
CRIMINAL Revision No. 1014-B oF 1925, 
November 10, 1925. 
Present:—Mr. Justice Duckworth. 
NGA SAN DIK E—Appuioant 
TETEUR 
NGA YE DOKE AND OTRErS— 

— RREPONDENTS, 

Revision—fentence, enhancement of-—Applicaiion by 
private complainant—-f rocedwe. 

A District Magistrate, a Sessions Judge, or a 
Government Pleader, may draw the attcnticn of the 
High Court to arentence with a view io ils being 
enhanced, or the High Comt can, of its own motion, 
send for the record and take action witha hke ob- 
ject Ifa private complainant considers a sentence 
unduly lenient, he may draw the attention of Govern- 
ment to ihe fact but it is not open tohim to apply 
to the High Court to enhance the sentence. 


Criminal revision being review of an 
order of the Sessions Judge, Meiktila, in 
Sessions Trial No, 21 of 1925. a 

ORDER.—This is an application bya 
private person for enhancement of sentences 
in a murder case. The applicant is father 
of the deceased. I shall not go into the 
melita, as, in my opinion, the application 
faileon other grounds. It was held in the 
case of Emperor v. Shamji Ramchandra 
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Gujar(1) that a proposal to enhance a sen- 
tence must be supported by the Government 
Pleader under instructions which would 
enable him to put before the Court cogent 
1eacons why there should bean enhance- 
ment of sentence. 

In the case of In re Nagji Dula (2) it was 
held further that it is not open to a private 
party to apply to the High Court for 
enhancing a sentence paesed by a Subordi- 
nate Court. f a 

A District Magistrate, a Sessions Judge, 
ora Goverment Pleader, may draw the 


‘attention of the High Court to a sentence 


with a view to its being enhanced; or the 
High Court can of ifs own motion, send 
for the record, and take action with a like 
object. If a private complainant considers 
a sentence unduly lenient, he may draw 
the attention-of Government to the fact, 

With these decisions I am in agreement. 

The applicant has no status, and his appli- 
cation is dismissed. ` 


Z, K. Application dismissed. 
(D 23 Ind. Cas. 733; 16 Bom. L. R. 202; 15 Or. L. J. 


(2) 81 Ind. Cas. 614; 26 Bom. L- R. 182; 48 B. 358; A. 
I. R. 1924 Bom. 320; 25 Or. L, J. 966. 





LAHORE HIGH COURT. 
CRIMINAL APPBaL No. 1072 oF 1924. 
March 8, 1925. 
| Present:—Mr. Justice Zafar Ali. 
PIRA AND ANOTHER-—— CONVICT8S—APPELLANTS 
VeTSUS 


EMPEROR REEPONDENT. 

Penal Code (Act XLV of 1860), s8. 834, 149, 804, 
823 — Assault by sereal persens with commen intention 
— Charges of cffences read uith s. J1E—Conriicticn of 
suletantae offences read utth s. 84, legality of— 
Separete sentences, whether justified. 

Accueed, fuurin number and armed with lathis, 
came up with the set purpcee of making a cerious 
assault cn thiee brothers who were taken by surprige 
and could offer no jeejsiance. Two of them were 
killed as the result of blows inflicted upon the head 
and the third received simple injuries. The accused 
were charged with of ences under es. 3C4 and 323 read 
with s. 149 of the Penal Code und were convicted of 
offences under es 204 and 323 read with s. 34 of the 


Code: 

Held, (1) that the conviction was perfectly justified 
and it could not be eaid that the accused persons 
were prejudiced forthe reason that in ihe charges 
g. 149 was mentioned instead of s. 34, inarmuch as the 
former section was wide enough to cover the principle 
of the latter; ; 

(2) that the accused having committed three dis 
tinct offences, they were liable to separate eenienca 
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for each offenca though all threes were committed in 
the course of the same transaction. 


Criminal appeal from an order of the 
Magistrate, First Class, exercising enhanced 
powers under s. 30, Cr. P. C., Jhang, dated 
the 25th November 1924, 

Dr. Nand Lal, for the Appellants. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent 


JUDGMENT.—On the 27th of August 
1924 at 10 a. M. three brothers, Azmat, 
Ahmun and Barkha, were grazing their 
flocks of sheep, goats and other cattle 
when they were attacked and struck 
down, with the result that Azmat and 
Ahmun became insensible and Barkha, 
though he did not lose consciousness could 
not move. Hearing of their misfortune 
Jawaya, a cousin of these brothers, came to 
the spot and learning from Barkha what had 
happened, he repaired to the Police Station, 
but the Head Constable clerk of the station 
sent him back to bring the injured men. 
By the time that Jawaya came back Ahmun 
and Azmat had died. Sohe went back to the 
Police Station and this time his.report was 
recorded and the Head Constable came to 
the spot. In the First Information Report the 
names of the assailants given by Jawaya 
were Pira Mochi, Raja son of Lehna Jappa, 
Murad Jappa, Sardara Musailli, Salabat and 
Muhammad Yar. But when the Head Con- 
stable on arrival at the spot examined 
Barkha the latter made a correction about 
thename ofone ofthe assailants and stated 
that the name of theson of Lehna Jappa was 
Sada and not Raja. After investigation the 
Police sent up for trial the six men named 
‘by Barkha and eventually the Magistrate 
framed charges against them all under 
three heads, t.e., two under ss. 304-149 for 
causing the deathof Ahmun and of Azmat 
and the third under ss. 323-149, Indian Penal 
Code, for causing hurt to Barkha. The 
result of the trial was that Salabat and 
Muhammad Yar were acquitted and the 
remaining four were convicted of three 
offences, t.e., (1) culpable homicide of 


un, 

6 culpable homicide of Azmat, and 

3) hurt to Barkha, and sentenced under 
ss. 304 and 323 read with s. 34 to rigorous 
imprisonment for seven years on each count 
under ss. 304/34 and to rigorous imprison- 
ment for one year on the third count. Of 
- the three sentence the first two are to run 
consecutively and the third concurrently 
with the first two. 


a 
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Pira Mochi and Sada Jappa have appealcd 
through Dr. Nand Lal and Murad Jopa 
through Mr. Morton and Sardara Mu ari 
through Mr. Ghulam-Mohy-ud-din. Theie 
is a petition in revision also on behalf ef 
Barkha for enhancement of sentences. In 
the Court below all these appellants set up 
alibis and pleaded that they were implicated 
on account of enmity while the real a~- 
sailants were letalone. This line of defence 
has now been abandoned and it is urged 
that the appellants acted in the exercise of 
their right of private defence of property 
because the flocks of the brothers were 
grazing in the grazing ground of which 
Murad appellant and Salabat and his 
brothers were the lessees. But there is no 
evidence to establish that the flocks wera 
grazing in that land, and even if they were, 
there was no justification for causing 
deaths. 

It was fully established by the evidence of 
Barkha and other eye-witnesses that tho 
assailants were the four appellants and thero 
can be no manner of doubt thatthe brothera 
received the injuries at their hands. 

In the First Information Report Raja son 
of Lehna Jappa was mentioned evidently 
by mistake for Sada son of Lehna Jappa end 
the fact that Lehna Jappa has no son bear- 
ing the name Raja shows that Barkha’s 
statement at the earliest stage of the in- 
vestigation thatthe Lehna’s son was Sada 
and not Raja was true. 

It is, however, contended on behalf of the 
appellants (1) that they could not be con- 
victed of culpable homicide as it was not 
known which of them had inflicted the 
fatal injuries; 

(2) that as charges had been framed under 
ss. 304-149 and ss. 323-149, the appellants 
could not be convicted underss. 304-34 and 
gs. 323-34; and 

(3) that separate convictions and sentences 
were illegal for the offences committed in 
the course of the same transaction. 

There is no iorce in these contentions. 

All the four appellants came up and armed 
with lathis with the set purpose of making 
a serious onslaught on the brothers, he 
victims, though young men could offer no 
resistance, nor could escape evidently be- 
cause they were taken by surprise. ‘There 
were two injurieson the head of Azinat 
who was a stout man of 25 years of age, 
His skull was smashed into pieces. Ahniun 
had one wound on the head but it was 
inflicted by so violent a blow that the skull 
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bores were brokeninto pieces, It was not 
acase of sudden attack by two or more 
men in which there was a single fatal 
injury. In the present case a number of 
fatal blews were inflicted obviously in 
pursuance of the common intention of all 
the assailants. The principle embodied in 
s. 34, Indian Penal Code, was, therefore, 
applicable, and it cannot be said that the 
accused were prejudiced for the reason that 
in the charges s. 149 was mentioned instead 
of 8.34, because s. 149 is wide enough to 
cover the principle ofs.34. And as three 
distinct offences were committed, the 
offenders were liable to punishment for 
each offence though all three were commit- 
ted in the course of the same transaction. 

The sentences in the circumstances of the 
ease do not appear to be excessive and I, 
therefore, dismiss the appeal. The applica- 
tion for enhancement of the sentences is also 
dismissed. 

Appeals and application for 


Z.K, enhancement dismissed. 


OUDH CHIEF COURT. 
CRIMINAL RBEFERENOE No. 48 or 1925. 
January 26, 1926. 
Present:—Sir Louis Stuart, Krt., Chief Judge. 
Musammat RAMDEI— APPLICANT 
VETSUB 
JHUNNI LAL—Oppostrge PARTY. 

Criminal Procedure Code (Act V of 1898), 8. 488— 
‘Last resided, meaning of—Husband residing per- 
manently at Lahore—Temporary visit to Lucknow— 
Forum. 

The words ‘last resided’ in s. 488, Or P. C., do not 
contemplate a mere casual residence in a place for 
a temporary purpose. Therefore, where a husband is 
employed as a carpenter in the Railway workshops in 
Lehore and has been residing there continuously for 
11 years, a temporary sojourn to Lucknow by him 
with his wife will not confer on Lucknow Court 
jurisdiction to entertain an application by the wife 
for maintenance under that section. 

Flowers v Flowers, 5 Ind. Oas. 871; 32 A. 203; 7A. 
L. J. 193, referred to. 

Bright v. Bright, 4 Ind. Cas. 419; 36 O 964 and 
Murphy v. Murphy, 76 Ind. Oas. 633; 45 B. 547; 22 Bom. 
L R. 1077, distinguished. 

Case reported by the Sessiuns Judge, 
Lucknow, under s. 488 of the Or. P. C. 

Messrs. G. H. Thomas and Motilal, for the 
Applicant. _ 

Mr. Kashi Prasad, for the Opposite Party. 

JUDGMENT .—Jhunni Lalis employed 
as a carpenter in the Railway workshops in 
Lahore and has resided in Lahore con- 
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tinuously Tor 11 years. His brothers reside 
in Lucknow city. He married a woman 
called Ram Dei, Her family resides in 
Lucknow city. About 18 months ago 
Jhunni Lal brought Ram Dei from Lahore 
to Lucknow. His stay in Lucknow did not 
exceed a week. He took Ram Dei to the 
house of her brothers and left her there. 
According to bersio1y he left her declaring 
that he would support her no longer and 
then returned to Lahore where he has con- 
tinued to reside, The question raised in 
this reference is whether the Lucknow 
Courts bave jurisdiction to award Ram Dei 
maintenance under the provisions of s. 488 
of theCr. P. C., ona finding that Jhunni Lal 
last resided with Ram Dei in Lucknow. 
The Bench of Magistrates considered that 
there had been no residence Within the 
meaning of the law. I agree with them. 
The point has not as far as I know ever 
been considered directly, buf a similar 
point was decided in Flowers v, Flowers 
(1). There the decision turned on the 
meaning of the words “last resided to- 
gether’ used in s, 3 (8) of Act LV‘of 1869. A 
Full Bench of the Allahabad High Oourt 
decided: “Mere casual residence in a 
place for a temporary purpose with no 
intention of remaining is not ‘dwelling '* 
and where a party has a fixed residence out 
of the jurisdiction, an occasional visit within 
the jurisdiction will not suffice to confer 
jurisdiction by reason of.residence”. The 
case would undoubtedly be different if 
Jhunni Lal had no fixed residence, The 
principles then laid down in Bright v., 
Bright (2) and Murphy v. Murphy (8) would 
have application but in the circumstances 
of the present case Ido not consider that 
it can be said that Jhunni Lal last resided 
with bis wife in Lucknow. He resided 
with ker last in Labore which is the place 
where the application for maintenance 
should be made. J, therefore, uphold the 
order of the Bench and return the record. 
R L, Record returned. 
(1) 5 Ind. Cas. 871, 32 A. 203; 7 A, L. J. 193. 


R 4 Ind. Cas. 419; 36 O. 964. 
i 76 Ind. Cas. 633; 45 B. 547; 22 Bom, L, R. 1077. 
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LAHORE HIGH COURT. 
OrtmInaL APPRAL No. 999 or 1925, 
December 8, 1925. 

Present :—Mr. Justice Zafar Ali. 
JALAL AND orHers—ConvioTts—APPBLLANTS 
S VETEUS 
EMPEROR——RBESPONDENT. 

Criminal trial—Prosecution concealing facts—Con- 
viction, legality of—Delay in making First Informa- 
tton Report, effect of. 

Where a report of an offence is made to the Police 
at a late stagg and after due deliberation, no reliance 
can be placed upon its accuracy. h 

Where thé prosecution conceals the true facts of an 
occurrence and does not disclose the origin of the 
occurrence, s0 that itis im ible for the Court to 
apportion liability and to decide which of the two 
parties to a fight commenced the fight and whio 
acted in self-defence, it is not possible to hold either 
party responsible for what took place. 

Criminal appeal from an order of the 
Sessions Judge, Shahpur at Sargodha, 
dated the 17th August 1925. 

Mr. M. L. Puri, for the Appellants. 

Sheikh Mohammad Monier, for the Gov- 
ernment Advocate, for the Respondent. 


JUDGMENT.—The three appellants 
who are brothers have been convicted by 
the Sessions Judge of Shahpur of the cul- 
pable homicide of Ghulam and have been 
sentenced under Part II of s. 304 of the 
Indian Penal Oode to rigorous imprison- 
ment for seven years each. 

According to the prosecution theory, three 
other men participated in the assault and 
absconded after the event. These were 
Bahadari brother and Lalu uterine brother 
of the appellants and Begu the husband 
of their sister Musammat Bano. The story 
was that these six men suspected that 
Ghulam deceased was carrying on a love 
intrigue with Musammat Bano and that 
on the morning of Id day (25th April 1925) 
all six fell upon Ghulam and beathim as 
he was going to a watercourse to bathe 
with a cup of whey in his hand to wash 
his hair with. Ghulam when struck down 
lost consciousness and was removed to the 
hospital on the evening of the 26th April 
and died there the next day (27th April) 
in the afternoon. The First Information 
Report to the Police was also made on the 
27th April at 4 A. a. 

The question is whether Ghulam was 
waylaid and ‘attacked in the way stated by 
the prosecution. Allthe circumstances of 
the case indicate a fight in which the de- 
ceased and his brother Bhai Khan on the 
one side and the three appellants on the 
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other received injuries. The prosecution 
made no attempt to account for the injuries 
which the appellants bore. One of them, 
namely, Jallo had besides other slight in- 
juries two contused wounds on the head. 
The story of Bhai Khan, brother of the de- 
ceased was that he saw from his house the 
assault on his brother and went up to his 
assistance, but it was found that the place 
of the assault was not visible from his 
house. It is not stated that the deceased 
had with him a stick or any other weapon 
or that he offered resistance. If he had 
been waylaid by six men and attacked he 
would not have been able to cause injuries 
to anyofthem. It is, therefore, clear that 
he received the injuries in a fight. As 
the friends of the deceased for reasons 
best known to them concealed the true 
facts and did not disclose the origin of the 
fight, it is impossible to apportion liability 
and to decide which of the two parties com- 
menced the fight and which acted in self- 
defence. The conduct of the deceased's 
party after the event shows that thev were 
conscious of their own fault and considered 
themselves to blame for what took place. 
Though the deceased became insensible 
on the scene of the fight and did not re- 
cover consciousness at all after that, his 
brother did not consider it necessary to 
report to the Police without delay though 
the Police Station was only four miles off, 
Tt was not till the life of the deceased was 
despaired of that the First Information 
Report was made. It is difficult to accept 
as true this belated report evidently made 
after due deliberation. The other party 
did not report presumably because they 
were aware of the critical condition of the 
deceased and because their own injuries 
were not serious. As the prosecution ver- 
sion was palpably false and as the true 
facts of the occurrence were not stated, it 
is not possible to hold the appellants res- 
ponsible for what took place. None ofthe 
so-called eya-witnesses could be said to be 
an impartial witness. They were tenants 
of Manak lambardar who is a relation of 
the deceased. 

I, therefore, accept the appeal, set aside 
the convictions and sentences and direct 
that the appellants be released forthwith. 

Z. K. Appeal accepted, 
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OUDH CHIEF COURT. 
ORIMINAL Rerexgnce No, 6 1926. 
Marcel 18, 1926. 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, 
EMPEROR—ProsEevotor 
VETSUS 
RAM JIAWAN AND aNoTHER—ACOUBED. 

Penal Code (Act XLV of 1860), ss. 109, 188—Con- 

piracy to make false repori—False report—Abel- 
ment. 
Where two persons enter into a conspiracy to make 
a false report to the Police and a false report is made 
by ane of them in pursuance of the conspiracy, the 
one who makes the report is guilty of an offence under 
s. 182 of the Penal Code and the other is guilty of 
abetment of that offence. 

Umrao Singh v. Emperor, 2 Ind.‘ Cas, 200; 6 A. L, 

236; 9 Or. L. J. 518, dissented from. 


Case reported by the Sessions Judge, 
Fyzabad, dated the 13th February 1926, 

Mr. G H. Thomas, for the Crown, 

Mr. R. N. Wanchoo, for the Accused. 

ORDER.—I am satisfied that the 
allegations made in the report that was 
entered at the Police Station on the 17th 
September 1925 were absolutely false and 
false to the knowledge of the men who made 
them. Iam satisfied that the persons men- 
tioned in thereport were not seen collected 
in a suspicious manner and that the object 
of the report was to cause the Police Author- 
ities to commence criminal proceedings 
against the persons mentionedin respect of 
an offence which they had not committed. 
This report was made, as is clear from the 
proceedings, by Ram Jiawan and Ram 
Naresh jointly. Ram Jiawan first stated 
the story and Ram Naresh corroborat- 
ed him. But even if Ram Jiawan [alone 
had told the story and Ram Naresh had 
said nothing, both the men were clear- 
ly guilty on the facts: Ram Jiawan under the 
provisions of s. 182 and Ram Naresh for 
abetment, having engaged with Rum Jiawan 
in a conspiracy to make a false report and 
the false report having been made in 
pursuance of the conspiracy, In respect 
of the decision of the late Mr. Justice 
Karamat Husain which is reported as 
Umrao Singh v. Emperor (1) it is sufficient 
to say that I donot agree with the view 
which he took. He laid down that it was 
impossible for any person to be convicted 
in respect of a false report unless that false 
report had been taken down from his dic- 
tation. Hethereby clearly overlooked the 
provisions of the law of abetment. It would 


(1) 2 Ind, Cas, 200, 6 A. L. J, 236, 9 Or, Ia J, 518, 
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be as well if the Courts did not quote from 
reports of Courts other than the Chief 
Court when those reports are not contained 
in the authorised law reports. I do not 
agree with the learned Sessions Judge that 
there is any reason to interfere in revision 
here. I think both men have been rightly 
convicted and the sentences are lenient. I, 
therefore, return the record. 

Z. K. Record returned. 


LAHORE HIGH COURT. 
OxtiminaL ApPpeaL No. 1197 or 1925. 
February 12, 1926. 
Present:—Mr, Justice Fforde. 
KALA AND OTHERS-——CONVICTS—APPELLANTS 
VETSUSB 
EMPEROR— RESPONDENT. 

Criminal trial —Witness not disclosing knowledge of 
occurrence till several days after occurrence, credibil- 
ity of, 

Where a witness who has had several opportunities 
of making a statement to the Police does not disclose 
his knowledge of the occurrence till many days after 


the occurrence, no reliance can be placed upon his 
evidence. i 


Criminal appeal from an order of the 
Magistrate, First Olass, exercising enhanced 
powers under s. 30, Or. P. 0., Rawalpindi, 
dated the 9th November 1925. 

Mr. M. S. Bhagat, for the Appellants. 

Mr. C. H. Carden Noad, Government Ad- 
vocate, for the Respondent, 

JUDGMENT. -—Kala, Abdullah and 
Ghulam Muhammad have been convicted 
under the provisions of s. 304 of the Indian 
Penal Code, -of having caused the death of 
one Bostan. 

The evidence for the prosecution is in 
the highest degree unsatisfactory. The 
only direct evidence of the affair resulting 
in the death of Bostan is supplied by Fazal 
Dad (P. W. No. 2) and Shah Baz (P. W. 
No. 8). Fazal Dad says that when Abdullah 
remonstrated with the deceased for the 
filthy manner in which he was drinking 
the water from the chaty, the latter 
returned the abuse, that Abdullah then 
grappled with the deceased whereupon 
the deceased knocked him down. He then 


adds thatthe appellant Kala took hold of 


a pestle for grinding corn, and Ghulam 
Mohammad a thick piece of firewood, and 
that with these two weapons they assault- 
ed the deceased cruelly, causing him to 


* bleed from the mouth and nose, This wit- 
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ness says that he implored toe assailants 


not to beat the deceased, but that they- 


would not listen. This witness did not 
inform any one of what he had asen until 
the 3rd of June when a Sub-Inspector of 
Police came on the scene. Although in 
the meantime he had been in company 
with the Head Constable, had gone to the 
hospital, with the deceased, was present 
when the inquest report was made, yet 
one word did he not say to any one until 
some 15 days after the death of Bostan. 
Under the circumstances it will be very 
unsafe to accept the evidence of this wit- 
ness. What is more to be considered as 
against this witness's credibility is that the 
story which he tells about the beating is 
not in any way supported by the medical 
evidence. According to the first of the 
medical witnesses, who saw the deceased 
shortly after the injury had been inflicted, 
only-one iojury was visible, namely, a 
bruise over the eye across the bridga of the 
nose. The Doctor who performed the post 
mortem examination says that there was 
a superficial contused wound about the 
size of a four-anna piece on the nose, and 
8 contused wound about the sizeof a two 
anna silver piece on the lefi thumb. No 
other injury was apparent, but on cutting 
into the skull it appeared that injury had 
been caused to the brain as a result of some 
blow received on the left side of the head. 
It is quite possible, of course, that this in- 
jury was received by the deceased's head 
coming in contact with the ground as a re- 
sult of a fall during the struggle with 
Abdullah, 

The other eye-witness Shah Baz also 
gives very unsatisfactory evidence. He 
claims to have seen the fight in question 
but he did not tell anybody a word about 
| the matter until the 6th or 7th June when 
he narrated what he had seen to the Sub- 
Inspector. His story is not quite consistent 
with that of the other alleged eye-witness. 

According to Shah Baz, Abdullah and 
Bostan were grappling with each other, 
Kala struck the deceased with a pestle 
and Ghulam Muhammad hit him many 
blows with a piece of wood. When the 
Head Constable Karam Elahi came to in- 
vestigate the circumstances of Bostan's 
death, this witness did not teil him one 
word about what he had seen. He himself 
says that it was only 15 or 16 days after 


the occurrence that his statement was’ 


taken by the Sub-Inspector. His account 
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of the affair on the face of it isan extremely 
improbable one and is quite inconsistent 
with the medical evidence. The rest of 
the evidence is purely hearsay and is of 
no value, Uader the circunstauces, | am 
unable to hold that Kala and Ghulam Mu- 
hammad took any part in the attack upon 
the deceased. Abdullah admittedly did 
assault him, but there is no evidence thit 
he caused to him any injury other than a 
simple hurt. This matter was compromis- 
ed by his paying the deceased the sum of 
Rs. 35. Forthe reasons I have given Iam 
forced to set aside the conviction and sen- 
tencas against all three appellants and I 
direct that their bail-bonds be discharged 
and that they be set at liberty. 
Z, K. Conviction set aside. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Rerseence No. 5 oF 1920. 
February 6, 1920. 

Present: —Mr. Lindsay. 

EM PEROR—OoMPLAINANT 
Versus 
QHANDIKA SINGH AND OTHERS— 
ACOUBED, 

Criminal Procedure Code (Act V of 1898), ss 435, 
489 —Acquittal —Remsion—Interference by High Court. 

High Courts do not, as s rule, interfere in revision 
with orders of acquittal which can be appealed agaist 
by the Local Government, 

The fact that a Magistrate has passed an order of 
acquittal in spite of avidence which would have jus- 
tifled a conviction, 1s not a good ground for directing 
a re-trial on a reference by the District Magistiate 

Reference mada by the Deputy Comniis- 
sioner, Unao, dated the 27th January 1920. 

JUDGMENT.—This is not a case in 
which I can interfere in revision so as to 
order a re-trial. The only complaint of the 
District Magistrate is that there was an order 
of acquittal in spite of evidence which in his 
opinion would have justified a conviction. 
That would not bea good ground for direct- 
ing a re-trial. High Courts do not, as a rule, 
interfere with orders for acquittal which 
can be appealed against by the Local Goy- 
ernment, I can only suggest that the District 
Magistrate should move the Local Govern- 
ment to appeal, if he thinks it worth while. 
An alternative suggestion is that he should 
pie the Magistrate's powers withdrawn. 

et the papers be returned. 


Z. K, Papers returned, 
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LAHORE HIGH COURT. 
ORIMINAL Revision Peririon No. 356 oF 


May 7, 1926. 
Present:—Mr. Justice Dalip Singh. 
RAHMAN&gAND oTaERS—Conviors— 

PETITIONERS 

versus 
EMPEROR—RESPONDENT. 

Penal Code (Act XLV af 1860), 8s. 147, 883 —Sepa- 
rate sentences—Legality—Unlawful assembly—Conric- 
tion of less than five accused. 

te sentences under ss. 147 and 332, Penal 
Code, are not illegal. 

Piru Rama Havaldar v. Emperor, 91 Ind. Oas. 689; 
49 B 916; 27 Bom L. R 1371; 27 Or. L. J. 113; A.L R. 
1926 Bom. 64, followed 

Where some of the five persona charged with an 
offence under s. 147, Penal Oode, are acquitted on the 

ound that it is not proved to the satisfaction of the 

urt that they were present, the rest may yet be 
convicted under the section. Butin such a case the 
Court should give a finding that the persons con- 
victed and others who have not been convicted formed 
an unlawful assembly. 

Ata Muhammad v. Emperor, 77 Ind. Oas. 894; A. 1. 
R. 1923 Lah. 692, 5 L. L. J. 475, 25 Or. L. J. 494, dis- 
tinguished. 

Petition, under s. 439, Or. P. O., for revi- 
sion of an order of the Sessions Judge, Guj- 
ranwala, dated the22nd January 1926, affirm- 
ing that of the Magistrate, First Class, Guj- 
rat, dated the 7th December 1925. 

Mr. A. K. Janjua, for the Petitioners. 

Mr, Muhammad Monier, for the Govern- 
ment Advocate, for the Respondent. 


JUDGMENT.—The sole point in this 
criminal revision on which notice was 
issued by the learned Judge was whether 
separate sentences under ss. 147 and 332 of 
the Indian Penal Code were legal. Counsel 
for the petitioners admits that in view of 
the amendment ofthe Or. P. O., and Piru 
Rama Havaldar v. Emperor (1) he has 
nothing much to urge on this point. But 
he has contended that as four persons have 
been acquitted by the learned Sessions 
Judge and three only convicted and one 
is an absconder, it is, therefore, no longer 
proved, nor held by the learned Sessions 
Judge, that there were five persons forming 
an unlawful assembly. He has cited Ata 
Muhammad v. Emperor (2) in support of his 
contention. In the case cited there was a 
finding to the effect that it was proved 
that of the five persons alleged to form 


(1) 91 Ind. Oas. 689; 49 B. 916; 27 Bom. L, R. 1371, 
97 Or. L. J. 113; A. L R. 1926 Bom. 64. 


(3) 77 Ind. Cas. 894; A. L R. 1923 Lab. 692; 5 L. L., 


J. 475; 25 Or. L. J. 494. 
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the unlawful assembly two were , not 
there. In this case all that the learned 


- Sessions Judge finds is that it is not praved 


to his satisfaction that the persons he has 
acquitted were present. The distinction is 
obvious, therefore, between this case “and 
Ata Muhammad v. Emperor (2). I, therefore, 
see no force in this contention. No doubt 
the Sessions Judge should have found that 
five persons of whom three have been con- 
victed and some others who have not been 
convicted formed an unlawful assembly, but 
in view of the fact that Counsel for the 
petitioners before him only contested the 
illegality of the sentence uhder s. 147 and 
seems not to have contested the fact that 
the conviction under s. 147 was not justifi- 
ed at all, the omission of the learned 
Sessions Judge to record a finding is not 
material. 

On the first point I agree with all respect 
with Piru Rama. Havaldar v. Emperor (1) 
that the change in the section makes the 
previous rulings inapplicable. At the same 
time it would, in my Opinion, in the major- 
ity of cases be unnecessary to inflict 
separate sentences in cases of this nature. 
But there is no illegality in the case and 
the total sentence inflicted is not, in view 
of the circumstances, severe. I, therefors, 
dismiss the reviston, 


R. L. Revision dismissed. 
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MADRAS HIGH COURT. 

OritminaL Revision Case No. 122 or 1928. | 

January 29, 1926. 
Present :-—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
E. RAGHAVACHARIAR—Aocusro — 
PETITIONER 
VETEUS 
PRESIDENT, UNION BOARD, 
TIRUVELLORE— COHPLAINANT — 

RESPONDENT. 

Madras Local Boards Act (XIV of 1920), sa. 159 (1), 
£07 (1), 223—-Notice to remove alleged encrouchment— 
Negotiations—Iesue of fresh notice, legality of— 
Failure to obey notice-—Prosecution—Limttation. 

A Union Board issued a notice under s. 159 (1) of 
the Madras Local Boards Act to the accused to remove 
an alleged encroachment in front of his house, bat on 
the representations of the accused, a fresh inquiry 
was commenced and asa resultof ita fresh notice 
was issued to the accused for removal of the encroach- 
ment. Ina prosecufion under s. 207 (1) of the Aot 
for default in complying with the noties: . 
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Held, that it was competent to the President of the 
Union Board to issue a fresh notice after the close of 
the enquiry which was initiated af the suggestion of 
the accused, and that a complaint filed bafore the 
expiry of thres months from the date of the second 
notice waa not time-barred by virtue of s. 223 of the 
Act. [p. 602, col. 1.] 

Petition, under ss. 435 and 439 of the Or. 
P, 0., 1898, praying the High Oourt to revise 
the judgment of the Court of the Taluk 
Magistrate, Tiruvellore, Chingleput District, 
dated the 16th December 1924, in O, O. No. 4 
of 1924, 

Mr. C. Padmanabha Iyengar, for the 
Petitioner. 

Mr. C. Narasimhachari, for the Respond- 
ent. 

Mr. K. N. Ganapathi, for the Public 
Prosecutor, for the Crown. 


ORDER.—The accused has been convict- 
ed by the Taluk Magistrate of Tiruvellore, 
under ss, 153 (1) and 207 (L) of the Madras 
Local Boards Act XIV of 1920, for failure 
to comply witha notice issued to him to 
remove an encroachmentona public road 
lying within ths limits of the Tiruvellore 
union. The encroachment consisted of a 
mud koradu in front of the accused's house, 
He first began to raise it early in 1916, 
Ever since 1918, the accused, the Taluk 
Board and the Revenue.Authorities had been 
in communication with-each other regard- 
ing the removal iof this encroachment. 
After showing an inclination to accept a 
temporary pattah on paymentof a small 
rent, the accused finally declared that he 
had acquired a prescriptive title to the land 
said to have been encroached upon by him. 
Some time after, the Union Board passed a 
resolution directing the issue of a notice to 
the accused to remoyethe encroachment. 
This notice, Ex, M-2, was accordingly 
issued on the 25th of June 1y25. Later on, 
the Union Board sent a fresh notice, Ex. 
M-7, dated the 16th of July 1924 for the same 
purpose ; aud as the accused did not com- 
ply with the requisition contained in it, pro- 
ceedings were commenced against him on 
the lith of August 1924. 

Ona consideration of the evidence, the 
Taluk Magistrate held that the koradu in 
question was an encroachment on a public 
road which vested inthe Union Board of 
Tiruvellore and finding the accused: guilty 
of having failed to comply with the notice 
issued by the Union President directing its 
removal, he convicted him unders. 159 (1) 
read with s. 207 (1) of the Local Boards Act 
and sentenced him to pay a fine of Re. 30 
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and, in default, to undergo simple imprison- 
ment for a week. 

It is argued on behalf of the petitioner 
that the Sub-Magistrate should have, dis- 
missed the complaint on the ground that the 
prosecution is barred by limitation. Under 
s. 223 of the Local Boards Act, s. 223 pro- 
vides that “ No person shall be tried for 
any offence against the provisions of this 
Act, or of any rule, or by-law made under 
it unless complaint is made by the Police, or 
the President of a Local Board, or hy a 
person expressly authorised in this behalf 
by the Local Board or its President, within 
three months of the commission of the 
offence.” Itis contended that under this 
section a prosecution should be launched 
before the expiry of threemonths after the 
commission of the offence, that the proceed- 
ings in this case took place long after the 
expiry of the time to remove the encroaci- 
ment mentioned in the first notice; and that 
though the proceedings would be within 
time if the period of limitation is calenlat- 
ed with reference to the second notice issued 
by the Board, the conviction is illegal in- 
asmuch as the issue of a second notice with 
regard to the same offence is prohibited 
underthe Act. In support of this argument 
reliance is placed on a decision of this Court 
reported in Ramanujachartar v. Kailasam 
Iyer (1). In thatcase with reference to sg. 
223 Srinivasa Iyengar, J., observed that “it 
will be against all principle to hold thet 
even thougha person commits an offence 
by thus disobeying the terma of the notice, 
he should be deemed to commit a fresh 
offence every time the local authority 
chooses to give a fresh notice calling upon 
him to remove the obstruction.” If we 
have to decide the case before us solely by 
reference to the principle just referred to, 
we may have to examine the correctness of 
this principle for it does not seem to us to 
be unreasonable to put forward the view 
thatrefusal to remove an encroachment like 
the one in question may be treated as acon- 
tinuing offence. But, however, that may be, 
in the view that we take of the proceedings 
in this case, we think it was competent for 
the Taluk Board to issue the second notice, 
Ex. M-7, dated the 16th of July 1924, and sọ 
s. 223 cannot be pleaded as a bar to the ẹro- 
secution. — 


(1) 87 Ind, Cas. 969; 49 M. L. J. 386; (1993; M W 
N. 472; 26 Cr. L. J. 1049; A.J, R, 1993 Mad 1067. 
92 L. W. 736; 48 M. 870. ' 
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The notice Ex. M-2, dated the 25th of 
June 1923 directed the accused to remove 
the encroachment within 15 days. from 
the date of its receipt. The events that 
happened subsequent tothe issue of this 
notice are notin dispute. In reply the ac- 
cused sent Ex. M-3 in which he denied 
having encroached upon the union land and, 
asserting that the koradu in question had 
been in existence for a hundred years, 
pointed out thatthe question of encroach- 
ment had been previously threshed out by 
the Taluk Board and the Revenue Officers 
and that this might not have been brought 
to the notice of the Union Board and that 
the wording of the notice imported the 
false idea that this was a fresh case of 
encroachment as though made very recently 
within a period of three months or sọ 
(paras. 8and Y of Hx.M-3), The Union Board 
considered this petition at a meeting and 
referred the question toa Sub-Committee, 
The Sub-Committee reported on the 29th 
of September 1923 thatthe koradw in ques- 
tion wasa clear case of encroachment and 
that action might be taken to remove it. 
As a result of this recommendation, the 
Union Board issued to the accused Ex. M-7 
the second notice already referred to on 
the 16th of July 1924. 


There can be no doubt that it was at the 
instance of the accused that the Union 
Board was led to make a fresh enquiry. 
In our opinon, Ex. M-3 was in the nature of 
an invitation to the Union Board to exa- 
mine the matter afresh and more caie- 
fully. Evidently, as is shown by its subse- 
quent conduct, the Union Board accepted 
this invitation and referred the matter to 
a Sub-Committee. In the circumstances of 
this case, we think it is reasonable to hold 
that whena fresh inquiry was commenced 
by the Board after the receipt of M-3 from 
the accused both parties should be consider- 
ed to have ignored the first notice and 
treated it as inoperative. The first notice 
being thus disregarded, it was certainly 
competentto the President of the Union 
Board to issue afresh notice after the close 
of the enquiry which was initiated at the 
suggestion of the accused. The complaint, 
therefore, filed before the expiry of three 
months with reference to Ex. M-7 is certainly 
not time barred. 


In support of the above conclusion refer- 
ence may be made to the decision of the 
Bombay High Court in Emperor vy. Nadir- 
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sha (2). In that case, after the issue of a 
notice to constructa drain and to execute 
certain works, correspondence began be- 
tween the Municipal Commissioner of Bom- 
bay and the accused which resultedin the 
issue of asecond noticeand a prosecution 
thereafter. In reply to the argument 
that the complaint was time-barred hav- 
ing reference to the first notice issued to 
the accused, the learned Judges after refer- 
ring to the corressondenc3 between the 
accused and Commissioner observed that, 
“both Dr. Sukhia (i. e., the accused) and 
the Commissioner entered upon a course of 
negotiation which had the effect of keeping 
the notice in abeyance, leading Dr, Sukhia 
to believe that the Municipal Commissioner 
would not enforce the strict rights arising 
under it. Both the parties must be regard- 
ed after that as having waived the notice 
and treated it as non-existentand unenforce- 
able.” Cases of this description, as point- 
ed out in Emperor v. Nadirsha (2) come 
within what Earl Cairns in Hughes v. Metro- 
politan Railway Co. (3) describes as “the 
first principle upon which all Oourts3 of 
Equity proceed, thatif parties who havs 
entered into definite and distinct terms 
involving certain legal results—certain 
penalties or legal forfeiture—afrerwards by 
theirown actor with their own consent 
enter upon a course of negotiation which 
has the effezt of leading gone of the parties 
to suppose that the strict rights arising 
under the contract will not be enforced, or 
will be kept in suspense, or held in abey- 
ance, the person whootherwise might have 
enforced those rights. will not be allowed 
to enforce them where it would be inequtt- 
able having regard to the dealings which 
have thus taken place betweaea the parties.’ 
Weare, therefore, of opinion that the com- 
plaint in the present case is not time- 
barred. 

The other points argued b2fore us relate 
only to questions of fact. It is impossible 
to say that there is no evidence to support 
the finding that the koradu in questioa 13 
an encroachment. , : 

We dismiss this criminal revision case. 
Petition dismissed, 


V. N.N. 
Z. K.. 

2) 29 B. 35; 6 Bom. L R. 667; 1 Cr. L. J. 768. 

6 (18711) 2 A 0.439 at p. 448, 46 L. J.0. P 584; 


36 L. T. 832; 25 -W, BR, 680 
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LAHORE HIGH COURT. 
OrtuinaL APPEAL No. 183 or 1926. 
March 30, 1926. 
Present:—Mr. Justice Zafar Ali. 
SATFAL—Convicr—APPKLLANT 
VETSUS 


l EMPEROR —RESPONDRNT. 

Evidence Act (I of 1872), 8. 27—-Penal Code (Act 
XLV of 1860), 8. 201-—Discovery. of body on informa- 
tion by. accused—Statement of accused to Police that 
he buried body, admissibility of. 

Where the body of a deceased person is dis- 
covered in consequence of information received 
from the accused, the statement of the accused to 
the Police that hein company with his father and 
brother had buried the body cannot be held to be in- 
admissible. 

Kapur Singh v. Emperor, 50 Ind. Oas. 481; 98 P, L. 
R. 1918: 20 Or. L. J. 395, Legal Remembrancer v. 
Chema Nashya, 25 O. 413; 20, W. N., 237; 13 Ind. Dec. 
(N. 8.) 274 and Isher Singh v. Emperor, 33 Ind. Oas. 823; 
72 P. L R. 1916; 2t P. W R. 1916 Cr; 17 Or. L. J. 183; 
50 P. W. R. 1915 Or., referred to. 


Criminal appeal from an order of the 
Sessions Judge, Shahpur at Sargodha, dated 
the 19th January 1926. 

Mr. M. L, Puri, for the Appellant. 

Mr. Anant Ram Khosla, for the Govern- 
ment Advocate, for the Respondent. 


JUDGMENT.—Agreeing with four 
Assessors the Sessions Judge of Shahpur 
has found Saifal appellant guilty of having 
buried underground the body of Shaman 
knowing that he had been murdered and 
has sentenced him under s, 201, Indian 
Penal Code, to rigorous imprisonment for 
three years. The evidence that Shaman 
was murdered and that his body was dis- 
covered in consequence of information 
received from the appellant is not impugned 
before me, but the learned Counse: con- 
tends that his statement to the Police that 
he in company with his father and brother 
had buried the body was not admissible in 
evidence. But the Court below has cited 
both Calcutta and: Punjab cases report- 
ed as Kapur Singh v. Emperor (1), Legal 
Remembrancer v. Chema Nashya (2) and 
Isher Singh v. Emperor (3) to show that this 
contention is untenable. The conviction, 
therefore, appears to be correct. As regards 
punishment there can be no manner of 
doubt that the appellant who is only 17 
years of age must have played a minor part 


(D 50 Ind. Cas. 481; 98 P, L. R. 1918; 20 Cr. L. J. 
on) 250. 413; 2C. W.N. 257; 13 Ind. Dee. (N. a, 


(3) 33 Ind. Cas. 823; 72 P. L. R. 1916: 24 P. W, R. 
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in the burial of the body and even that under 
the influence of others. 

I, therefore, accept the appeal so far as to 
reduce the sentence to rigorous imprison- 
ment for one year only. 


BL Sentence reduced, 


Se aparat maan 


RANGOON HIGH COURT. 
CRIMINAL APPRAL No. 1438 or 1925. 
November 17, 1925. 
Present:—Mr. Justice Duckworth and 
Mr. Justice Maung Gyi. 
MAUNG TWA—APPELLANT 
VETSUS 
EMPEROR— OPPOSITE PARTI. 

Penal Code (Act XLV of 1860), ss 84, 802—Joint 
assault by two persons—Assault continued by one of 
‘them—-Death caused as result of injuries— Murder 
—Common wntention—J oint responsibility., 

Section 34 of the Penal Code deals with the doing 
of separate acts, similar or diverse, by several persons; 
if all are done in furtherance of a common intention 
each person is liable forthe result of them all as if 
he had done them himself. [p. 605, col. 2 | 

Appellant and his son, who were armed with e 
spear and along bamboo respectively, assaulted the 
deceased and after the appellant had desisted from the 
assault and was standing by, his son picked up a 
dagger and stabbed the decoased to death: 

Held, that the common intention of the appellant 
and his son was to cause injury to the deceased 
sufficient in the ordinary course of nature to cause 
death and that both of them were, therefore, guilty 
of the offence of murder under s, 302 read with s. 
$34 0f the Penal Code. [ibid.] } 

Oriminal appeal from an order of the Bes- 
sions Judge, Hanthawaddy,inSessions Trial 
No. 19 of 1925. 5 

JUDGMENT.—lIn this case the appel- 
lant Mg Twa, who is a man of 58, was sen- 
tenced to death for the murder of 8 man, 
named, Po Han alias Han Gyi. 

He has appealed to this Oourt. 

After perusing the proceedings, the facts 
appear to us to be as follows:— 

Between 3 and 4 p.m. on the 26th of April 
last, the deceased, armed with a stick and a 
dagger, went to Ma Pwa Gyi's house accom- 
panied by one Po Chit. He informed Ma 
Pwa Gyi that he was going to the house of 
Tet Sein and his father, the present appel- 
lant, Mg. Twa, in order to demand a debt, 
which Tet Sein owed him. Ma Pwa @yi 
had received information that there had 
been a quarrel between the two men on the 
previous night; soshe attempted to deter 
the deceased from going there, and even 

“presented him with a rupee ‘to spend, in 
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order that he might not go to Tet Sein’s 
house to create trouble. The deceased, 
however, proceeded to Mg, Twas house, 
using filthy abuse as he went. 

The record does not show that he was in 
liquor, but his behaviour leads us to be- 
lieve that he was. There is evidence that 
he was a bad character, and was feared as a 
bully. 

On reaching the front of Mg. Tet Sein's 
house, the deceased addressed the appellant, 
Mg. Twa. He made a demand for the debt 
alleged to have been due by Tet Sein, and 
used threats and abuse. Tet Sein came 
out to the outer room, and asked the deceas- 
ed whether he desired to assault him as on 
the previous night, and Tet Sein abused 
the deceased. A considerable amount of 
abuse and threats ensued. The noise 
altracted people to the scene. Among others 
that came were San Pe and Po Kyaw. San 
Pe and Po Kyaw tried to take Mg. Po Han 
away, but he would‘ not go and he stated 
that Tet Sein has exposed his person athim. 
He also stated that Mg. Twa was a dog, and 
that the big dog did not admonish the 
young dog. San Pe,‘Po Kyaw and Po Chit 
still attempted to persuade the deceased to 
go away, and actually pushed him away 
‘from the house about three or four 
fathoms. The deceased had still a 
dagger and a stick in his hand. He ob- 
jected to his being moved away from 
the scene, and brandished his dagger, so 
they had to release him. At that moment, 
the appellant, Mg. Twa and his son, Tet 
Sein, (who has absconded), came running 
down from their house. Mg. Twa, the ap- 
pellant, wasarmed with a spear, and his son, 
Tet Sein, was armed with a long bamboo 

stick. As they came up, the deceased turn- 
ed round; whereupon the appellant thrust 
his spear into the face of the deceased, 
and Tet Sein struck the deceased with his 
bamboo. It appears that the first or the 
second blow delivered by Tet Sein fell on 
the hand of the deceased, which was hold- 
ing the dagger, and the dagger dropped 
from his hand. Tet Sein bent down and 
tried to pick up the dagger. 

The deceased caught Tet Sein by the 
hair, and as soon as he seized Tet Sein’s 
hair, the appellant struck the deceased with 
his spear in the side or under the arm-pit. 
The evidence as to where the spear struck 
is discrepant. The deceased managed to 
strike and break the appellant's spear, and 
whilst the deceased was thus engaged with’ 
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the appellant, Tet Sein, having secured the 
dagger from the ground, stabbed the de- 
ceased many times on the back of the chest, 
so that the latter fell to the ground, and 
died almost at once. 

The witness, Po Chit, deposes that Tet 
Bein dealt the last blow with the dagger 
after Mg. Han Gyi had fallen down. 

The appellant and his son then entered 
their house leaving the deceased lying on 
the ground. 

There are slight discrepancies in the evi- 
dence as to the exact sequence of events ; 
but from the evidence of Mg. San Pe, Po 
Kyaw and Po Chit, we think that the facts, 
as stated, are what actually occurred. The 
headman was informed. The deceased was 
removed and subsequently sent to hospital 
The appellant Mg Twa was arrested. By 
the time the latter was arrested, Mg. Tet 
Sein had absconded, and has up to date 
managed to evade justice. 

The defence of Mg. Twa that the deceased 
came to the front of his house on that 
evening, using foul abuse and that, though 
he, the appellant, Shikhoed him, the deceas- 
ed wonld not desist, even when Po Kyaw 
and others tried to pull him away. He 
says that his son, Tet Sein, came up and 
expostulated with the deceased, but that it 
was in vain, because the deceased abused 
him and said, “I will not only beat you, but 
also will come up on to the house and kill 
you.” The appellant says further that Mg 
San Pe came and pulled the deceased away 
but that the deceased brandished his dah at 
San Pe, and said, “No one must pull me. 
The deceased freed himself, and came run- 
ning to appellant's house. On this, the 
latter's son Tet Sein went down from 
his house holding a bamboo, and he 
himself also went down taking the first 
weapon he happened to catch hold of. Tet 
Sein beat Mg. Han Gyi with the bamboo, 
but, in spite of that, the deceased came 
running towards him (the appellant). He 
went on to say that as he was afraid that 
the deceased would come near him, he held 
out the weapon which was in his hand 
directly towards him, and that it was only 
afterwards that he knew that the weapon 
which he held was a spear. 

He said that the deceased was armed 
with a dagger and a stick, and that he 
was afraid that he would be stabbed with 
the dagger, and, therefore, acted in self- 
defence, 

The defence evidence, with the exception 
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of that of one witness, 18 not worthy of con- 
sideration, as it does not fall within the 
admitted facts; but there is one witness 
forthe defence, Mg. San Huia, whose evi- 
dence, toa very large extent, supports the 
prosecution story. In fact, we are convinced 
that the deceased was wounded by the 
present appellant by two strokes of the 
spear, and by several stabs delivered by the 
absconder, Mg Tet Sein. 

It is quite clear, from the medical evi- 
dence, that a large majority of the wounds, 
13 in all, were stab wounds delivered on 
the back of the deceased’s chest,and that Tet 
Sein must have stabbed him from the back. 

There were obvious stab wounds on the 
face, and there was another stab wound 
below the right arm-pit. Weare asked to 
hold that the injuries caused by the appel- 
lant were a spear wound on the face and a 
wound below the right arm-pit, neither of 
which was very serious, although that on 
the face was undoubtedly grievous, inas- 
much asit would certainly have permanent- 
ly disfigured the deceased. 

In our opinion it isnot possible to decide 
which of the body injuries was caused by 
the appellant. 


The learned Sessions Judge has convict- 
ed the appellant of murder by utilising the 
provisions of s. 34 of the Indian Penal 
Code. He relied upon the case of Nga Po 
Sein v. -King-Emperor (1); but he over- 
looked the Bench decision of this Court in 
Maung Gya v. Emperor (2) in which it was 
held that “it is not sufficient for joint res- 
ponsibility for an offence under s. 34 of 
the Indian Penal Code, that the offence 
actually committed was likely to occur asa 
result of the several persons acting toge- 
ther; but that the existence of a common 
intention being the sole test of joint 
responsibility, it must be proved what the 
common intention was and it must also 
be proved that the common act for which 
the accused were to be made responsible 
was committed in furtherance of that com- 
mon intention.” Incidentally the case of 
Nga Po Sein v. King-Emperor (1) was over- 
ruled, -Since the date of the Bench deci- 
sion of this Court, there has been a pro- 
nouncement by their Lordships of the Privy 
Council in regard to s. 34 of the Indian 
Penal Code. Thisis in the case of Baren- 


1) 1 L.B R. 233. 


2) 76 Ind. Cas. 705; 1. R. 390; 2 Bur. L. J. 142; A. I. 
R. 1923 Rang. 268; 25 Or. L. J, 241. | ' 
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dra Kumar Ghose v. Emperor (3). In that 
case, three men discharged pistols at a 
Postmaster while in his Post Office and 
the Postmaster was hit by two buliets and 
died. The learned Trial Judge in the 
High Oourt Sessions at Calcutta directed 
the Jury, that, if they were satisfied that 
the Postmaster was killed in furtherance of 
the common intention of all three men, 
then the prisoner was guilty of murder, 
whether he actually fired the fatal shot or 
not. Their Lordships held that this inter- 
pretation of 8. 34 of the Indian Penal Code 
was correct, and that “s. 34 deals with the 
doing of separate acts. similar or diverse, 
by several persons; if all are done in 
furtherance of a common intention, each 
person is liable for the result of them all, 
as if he had done them himself” (page 211*), 

Applying the decisions to the present 
case, we cannot hold that the intentions 
and actions of appellant and his son can 
be divided into two parts; namely, that the 
sole common intention of the two men 
was to cause grievous hurt to the deceased 
by means of a spear and long bamboo, and 
that thereafter, when the appellant's actions 
had ceased, his son saw red,-and proceeded 
to stab deceased to death, whilst appellant 
stood aside and took no further part in the 
matter. 

For one thing, we cannot determine with 
any certainty which injury was inflicted by 
appellant. His spear may have caused 
one of the three serious penetrating wounds 
on the back of the side of the chest (for 
we cannot give the men’s exact positions, 
when the blow was struck). Moreover, 
by s. 88, Indian Penal Code, a “ criminal 
act? meludes ‘an omission to act, for 
example, “an omission to interfere, in order 
to prevent a murder being done before one's 
very eyes.” 

The Privy Council case would seem to us 
to reaffirm Nga Po Sein’s case (1), 

We are, therefore, constrained to hold 
that, under the law as laid down by their 
Lordships of the Privy Council, the meng 
common intention was to cause injury to 
the deceased sufficient in the ordinary 
course of nature to cause death, 

The appellant speared deceased on the 
(3) 85 Ind. Oas. 47; 52 O. 197; 29 0. W. N. 181; A. I. 
1925 P. O. 1; (1925) M. W. N. 26; L.R 6 A. Œ C) 
28 P, L. R. 50, 27 Bom. L. R. 148; 6 P. L. T. 169; 23 
oe J. 314; 41 O. L. J. 240; 48 M. L. J. 543; 1 O. W. 
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second occasion, when the latter was de- 
fending himself against Tet Sein by 
helding his hair. In fact he clearly assisted 
Tet Sein. 

It is clear that he suffered serious pro- 
vocation, but inasmuch as the deceased 
had been removed some distance from ap- 
pellant’s house, at the time when the 
latter, and his son, ran out and assailed 
him, we do not think that the appellant 
can claim that he acted under grave and 
sudden provocation. We, therefore, think 
that he was rightly convicted of murder 
under s.302, Indian Penal Code. 

In view of the provocation, and the facts 
set férth, we do not think that in appel- 
lant’s case the extreme penalty was called 
for, we maintain the conviction, but reduce 
the sentence to transportation for life, 


Z. K, Sentence reduced. 


NAGPUR JUDICIAL COMMIS- 
- SIONER'S COURT. 
ORIMINAL Revision No. 117 or 1926. 
March 31, 1926. 
Present:—Mr. Findlay, Officiating J. O. 
DEOJI—AoouszEp —APPLICANT 
VETSUS 


EMPEROR—Opposira PARTY. 

Criminal Procedure Code (Act V of 1898(, se. 225, 
25h, 842, 489, 587—Penal Uode (Act XLV of 1860), 58 i 
147, i. $25—Accused not examined before charge 

—Legality—Conviction for riot and grievous hurt— 
Omission of mention of 3.149 in charge—Lffect— 
Finding of fact—Revision. 

The omission to examine the accused before the 
framing of a charge against him, provided he 1s ex- 
- amined after all the prosecution witnesses Area ex- 
‘amined’and before he is called upon to enter into his 
defence, is not an irregularity as 8 251, Cr. P.O, does 
not make it mandatory to examine the ‘accused before 
the framing of the charge. [p. 607, col. 1] 

If in pursuance of the common object of an unlawful 
assembly, gmevous hurt is caused by some mem- 
bers of the party, they are guilty ofan offence under 
s. 325 as also under s. 147 of the Penal Code, and omis- 
sion of 5.149 in the charge is a curable irregularity 
under s. 537 of the Or. P. O., if it has not prejudiced 
the accuséd in any way. [p. 608, col. 1.] 

Nilmony Poddar v. Queen-Empress, 18 O. 442; 8 
Ind. Dec. (N. 8.) 292 and Harbans Pandey v. Emperor, 
18 Ind. Cas. 402; 40 O, 511; 14 Or. L. J. 66, referred 
ta 
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A. Court of Revision will not interfere with a finding 
of fact when it has been arrived at = legal evidence 
usad in a proper fashion. [p. 606, col. 2 

Application for revision of the judgment 
of the Sessions Judge, Nagpur, dated the 
ərd December 1925, in Criminal Appeal 
No. 175 of 1925. 


Mr. G. L. Subhedar, for the Applicant. 
Mr. G. P. Dick, for the Orown. 


ORDER.—In this order I dispose of the 
applications of the applicant Deoji as well 
as of his 12 co-applicants named in the 


margin“ in 

* Goumda, Sitaram, Gyandeo'; QOriminal Re- 

Lahshoo, Bhadoo, Deonath, Bar- vision Cases 

kya, Urkadya, Nilkanth, Mahadeo, N 18 to 129 
Ramchandra and Mahadeo son of os. 118 to 

Dasru. of 1926. All 

these men 


were convicted by the First Class Magistrate, 
Nagpur, of offences under ss. 148 and 325 
of the Indian Penal Code respectively and 
each sentenced to rigorous imprisonment 
for each offence, the sentences to run 
consecutively, as well as to a fine of Rs. 30 
in respect of the offence unders, 325, Indian 
Penal Oode. The Sessions Judge altered 
the convictions under s. 148 to ones under 
s. 147, Indian Penal Code. 

The facts of the case have been fully 
stated in the judgments of the two lower 
Courts and I do not propose repeating 
them here, I may at once say that some 
of the contentions put forward in the 
applications pre-suppose that this Oourt 
will interfere with, and disturb the find- 
ing of fact arrived at by the lower Oourts 
to the effect that it is impossible to hold 
that either Ohhindu'’s party or Nama's 
party were solely aggressors and that both 
sides were alike to blame for the riot, 
I am not prepared to entertain this con- 
tention in the present case for the simple 
reason that there was ample legal evidence 
on record on which the Magistrate and 
the Sessions Judge were entitled to come 
to the finding of fact they did in this 
connection. Moreover, all the circumstances 
of the conflict hetween- the parties in- 
dubitably point to the conclusion that each 
faction went to meet the other with the 
express intention of fighting out their 
quarrel by the use of force. This Oourt, 
sitting as a Court of Revision, will not 
interfere with such a finding of fact when 
it has been arrived at on legal evidence 
and ina proper fashion. I have read the 
evidence of Arjun (P. W. No. 24), which: 
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is relied on by Counsel for the applicants 
in this connection, but [ fail to see how 
that cvidence in any way clears Chhindu’s 
- faction as regards the riot which occurred 
on the 25th of June 1925. Very clearly 
both parties went to the scene of the affray, 
prepared to commit the offence, and there 
is not the slightest ground for entertaining 
the idea that the present applicants were 
in any way acting in justifiable self- 
defence either of themselves or of anybody 
else. Jt has not even been suggested 
before me that the defence evidence as 
to alibis and the like should have been 
accepted, and, therefore, so far as the 
findings of fact are concerned, the con- 
clusion of the Sessions Judge that all 
the applicants tonk part in the riot must 
necessarily stand good. I now proceed to 
examine certain questions of law, which 
have been raised in the present case. 

At the hearing of the applications a fresh 
ground was given in to the effect that the 
whole of the trialof Criminal Case No. 113 
of 1925 was vitiated by the fact that the 
Magistrate did not examine the accused 
until the 8th of September 1925 while a 
charge‘ had already been framed - against 
them on the 17th of August of the same 
year. It has been urged before me that 
under s. 254 of the Or, P. O. it was com- 
pulsory for the Magistrate to have ex- 
amined the applicants before framing a 
charge against them. In this connection 
it has. been urged that the words “if any”, 
which occur in s, 253, are only meant to 
apply to the case where the Magistrate pro- 
poses discharging an accused and finds it 
unnecessary even to examine him, It is 
further suggested that the language of 
8. 25t makes it mandatory to examine the 
accused before framing a charge. 

For my own part, I think that the really 
relevant and central provision in this con- 
nection is undoubtedly s. 342, Or. P. O. 
Under that provision the Court may, at 
any stage of the trial, examine the ac- 
cused, and it must do so after the prosecu- 
tion witnesses have been examined and 
before he is called on to enter into his 
defence. Now, in this case there can beno 
question but that the mandatory provi- 
sion ofs. 342 has been fully complied with, 
and I am not prepared to assent to the 
proposition that it is absolutely compulsory 
for the Magistrate in a warrant case to 
examine the accused before he framed a 
chargs, provided he does so before the 
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prasecution case has been closed. I do 
not, however, think it necessary in the 
present case to go more fully into this legal 
point for the simple reason that, even if 
there were any substance in the contention 
urged on behalf of the applicants with 
reference to the provisions contained in 
s3 253 and 254, Cr. P. ©., and because 
even if it were to be held that these pro- 
visions normally required the examination 
of the accused before a charge is framed, 
the noncompliance therewith, in the 
circumstances of tho present case, where 
the accused were duly examined at the 
close of the prosecution case, would clearly 
amount, in my opinion, toa mere irregu- 
larity, by which the accused were certainly 
not prejudiced. I may add that not the 
slightest attempt has been made to show 
how the accused could possibly have been 
prejudiced in this connection. Indeed, the 
probabilities point in entirely the opposite 
direction and it was probablyin their in- 
terest to be examined after the prosecution 
witnesses had been cross-examined. There 
is, in my opinion, no substance in the pre- 
sent contention. 


The next legal point, which has been 
raised on behalf of the present appli- 
cants, is to the effect that the learned 
Sessions Judge, in deciding Criminal 
Appeal No. 175 of 1925, has taken into 
consideration the evidence produced in the 
connected Oriminal Case No. 162 of 1995. 
Reference is made to the following passage 
in the judgment of the learned Sessions 
J udge:— 

“I have in that judgment come to the 
conclusion that, according tothe prosecu- 
tion theory of what took place, the two 
factions met on 25th June 1925 to settle 
their differences by a fight.” 


In para. 4 of his judgment in Cri. 
minal Appeal No. 162 of 1925 in the 
connected case the Sessions Judge has 
discussed the evidence in that case and hag 
come to the conclusion that neither party 
was, in reality, the aggressor and the other 
the attacked party, but that there was a 
pre-arranged and deliberate fight between 
the two factions. I find, however, that 
Eknath (P. W. No. 6) was examined in both 
cases, and bis evidence, when read with 
the other evidence on record, in the pre® 
sent case, fully justifies the finding that 
the fight took place under the circum- 
stances postulated by the Sessions Judge, 
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t is,in my opinion, on the evidence on 
eee ee impossible to hold that 
the present applicants merely acted in 
self-defence and were not as ready to 
resort to violence as the other side, There 
is no ground, therefore, for interference 
in this connection with the finding of 
fact arrived at by the Sessions Judge. | 

I, now, pass on the next legal point 
which has been raised on behalf of the 
applicants. This is to the effect that the 
charge against the applicants was, sO far 
as the grievous hurt suffered by Ganpati 
is concerned, one under s. 325 simpliciter 
without any reference to s. 149, Indian 
Penal Code. It is undoubtedly the case 
that, in all strictness, reference should 
have been made to s. 149 in the charge 
under s. 325. But when the two charges 
are read together, the irregularity com- 
mitted seems to me to be undoubtedly 
curable under s. 537, Or. P. O. Ihave been 
referred in this connection to the decisions 
in Nilmony Poddar v. Queen-Empress (1) 
and in Harbans Pandey v. Emperor (2), but, 
for my own part, Í, with all due respect, 
prefe? to follow the view of Tottenham, J., 
laid down in the first case quoted. Here, 
the grievous hurt was committed on Gan- 
pati by one of the applicants’ party in 
prosecution of the common object of the 
unlawful assembly. The members of that 
party? therefore, are, in my opinion, guilty 
of the offence under s. 320 as wellin view 
of the provisions contained in s. 149, Indian 
Penal -Code, and Iam, therefore, of opinion, 
that the separate conviction under s. 325, 
Indian Penal Code, is a legal one in view 
of thg enabling provision contained in 
s. 149, It must be remembered in this 
connection thats. 35 of the Or. P. O., was 
amended by Act XVIII of 1923, The word 
“distinct” therein before offences in the 
frst line was omitted. Therefore, it seems 
to me that the applicants are, under the 
said provision, liable to be convicted and 

sentenced in respect of both grievous hurt 
“and of rioting unless 8. 71, Indian Penal 
Code, protects them therefrom. On this 
latter question 1 find myself in full agree- 
ment with the reasoning of Tottenham, d., 
in Nilmony Poddar v. Queen-Empress (1) 
quoted, and have nothing to add to the 
remarks of the learned Justice in this con- 


1) 16 O. 442; 8 Ind. Dec. (N. a) 292. 
i) 18 Ind, Cas. 402; 40 O, Sis li Or. L. J. 88, 
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nection. As. I have already indicated, 
s. 149 should undoubtedly have been men- 
tioned in the present charge, but this. 
omission has not, in my opinion, prejudic- 
ed the applicants and was nothing more 
than a curable irregularity. 


It has lastly been urged that the sen- 
tences imposed are too severe, and as areason 
for leniency it has been suggested that 
Bapudas, who was killed, belonged to the 
party ofthe applicants. For my own part, 
it seems to me that for the purposes of 
deciding these applications it is, in reality 
immaterial to which party Bapudas be- 
longed. Assuming he belonged to the ap- 
plicants’ party, he had the misfortune to 
meet his death in the affray. That would , 
be per se no reason for showing leniency 
to the applicants. For a deliberate riot. 
of this description, in which one man. 
meets his death and two men receive 
grievous hurt, a sentence, in all, of two. 
years’ rigorous imprisonment is by no 
means too severe. In only the case of one 
applicant can I see any reason for inter- 
ference in this connection. Lahanoo is 
a boy of 16 years of age, and the pro- 
babilities in the case of a child like him 
are that he was misled and influenced by 
his elders. In those circumstances his. 
moral culpability is much less than that of. 
his co-applicants who are all adults. In 
his case, therefore, I reduce the sentence 
imposed to one of six months’ rigorous im- 
prisonment for each offence, the sentences 
to run concurrently, and I set aside the 
fine of Rs. 30 which has been imposed on 
him. The fine, if paid, will be refunded. 
The applications of the remaining 12 ap- 
plicants are dismissed. 


G.R.D. Applications partly dismissed, 
R. L. 
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LAHORE HIGH COURT. 
MISOBLLANEOUS SRCOND Orvin APPHAL No, 71 
oF 1926, 
May 4, 1926, 

Present :-—Mr Justice Ooldstream. 
GURCHARAN SINGH alias RAJ 
BAHADUR SINGH, MINOR, THROCGH 
Sardarnti HARNAM KAUR AND 
ANOTHER—DEFANDANTS—~APPBLLANTS 
versus 
TEJA SINGH AND orHeR3—PLAINTIFFS— 
AND KALA SINGH AND OTHERS— 
DEFEVD iNTS— RESPONDENTS. 

Punjab Limitation (Custom) Act (I of 1920), Sch. 

Art. 1, secondly (u)-—Attestation, meaning of. 

The word “attested” in Art. 1, secondly (a) of the 
Schedule to the Punjab Limitation (Custom) Act does 
not mean finally attested but refers only to the first 
mi aaa by a competent Revenue Officer. [p. 610, 
col. 1. 

Miscellaneous second appeal from an order 
of the Additional District Judge, Lahore, 
dated the 5th October 1925, reversing that 
of the Senigr Subordinate Judge, Amritsar, 
dated the 12th March 1924. 

Lila Badri Das, R. B, for the Appellante. 

Mr Mehr Chand Mahajan, for the Re- 


spondents. 


JUDGMENT.—Sardarni Harnam Kaut 
widow of Sardar Gajindar Singh made an 
oral gift of her deceased husband's pro- 
perty in favour of Gur Charn Singh. The 
gift was recorded by a mutation order sanc- 
tioned by the Assistant Collector on the 
28th December 1916. 

On the 3rd March 1917 the Collector 
passed an order authorising the Assistant 
Oollector to review his sanctioning order 
and on the 6th March 1917 the latter 
recorded an order refusing to sanction the 
mutation. Sardarni Harnam Kaur and the 
donee appealed and on the 27th September 
1917 the Commissioner reversed the order 
dated the 3rd March 1917 and restored the 
original order of the Assistant Collector 
dated the 28th December I}16. 

On the 28th of August 1923, the present 
respondents Teja Singh, etc, filed a declara- 
tory suit contesting the alienation. The 
Senior Subordinate Judge dismissed the 
suit holding that under Art. 1 of the 
Schedule to the Punjab Limitation (Custom) 
Act, 1420, the suit was barred by limita- 
tion. Teja Singh, ete., appealed end the Ad- 
ditional District Judge accepted the appeal 
holding that limitation did not run against 
the plaintiffs during the period that the 
Assistant Oollector’s original order sanction- 
ing mutation remained set aside by the 
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Collector, during which period the plaintiff. 
had no cause of action. Hai supportei this 
conclusion by reference to Lakhan Chun ‘er 
Sen v Madhusudan Sen (|) the decision 
in which was confirmed by the Privy loun- 
cil [Nrityamonit Dassi v. Lakhan Chun er 
Sen (Z)]Jand on the ground of equity, ob- 
serving that any other view would lead to 
difficulty. He remanded thecase. Against 
this order the present second appeal bas 
been filed by Gur’Oharn Singh, the donre, 
on whose behalf it is contended by Vir, 
Badri Das that the suit is clearly barred by 
the provisions of Art. 1 in the Punjab 
Limitation (Custom) Act, 1920. 

In reply Mr. Mehr Chand, who admits 
that the Law of Limitation applicable is 
Art. 1, secondly (a) in the Schedule te the 
Punjab Act, urges that “date of attestation” 
in the Article referred to can be interpret- 
ed to mean the final adjudication settling 
whether a mutation is to remain or not, 2 e., 
that the word “attested” must be rend 
to mean “finally at'ested.” He reiterates 
the argument relied on by the lower Appel- 
late Court, that, on the view taken by the 
Trial Court, no time at all would have 
been left for suing had the Commissioner's 
order been delayed six years and he cites 
the rulings, Ashfaq Husiin v Gauri Sahni 
(3) and Bhup Indar Bahadur Singh v. Bijai 
Bahadur Singh (4). 

in my opinion this appeal should succeed, 
The rulings cited by the lower Appellate 
Court and the respondents’ Counsel relate 
to cases on quite different footings froin 
that on which this case stands, The 
Oalentta ruling, Lakhan Chunder Sen v. 
Madhusudan Sen (1), deals with a case in 
which clearly the plaintifis’ right of action 
was suspended whilst the plaintiffs were 
bona fide litigating for their rights 
in a Court of Justice [Nrityamoni 
Dassi v. Lakhan Chunder Sen (2),] In tho 
present case the mutation was not the 
cause of action, That cause was the gift, 
and the attestation order, which was nor 
an order extinguishing or creating the 
right of action did not affect the val-dity af 

a ©. 209; 7 O. L. J. 59; 3 M. L. T. 90; le Cc. W., 
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the gift. The Punjab Act adopts the date 
of the attestation asa convenient and res- 
ponsible starting point for limitation, no 
doubt, on the assumption that knowledge 
on the part of the party affected must be 
assumed when mutation proceedings are 
effected, but the Act does not create any 
presumption of right in respect of the 
cause of action. The decision in Bhup 
Indar Bahadur Singh v. Bijat Bahadur 
Singh (4) dealt with the question of the 
meaning of “ decree” and held for the 
purpose of the matter in dispute decree 
meant” operative or final “decree”. There 
was no question there of limitation nor is 
there in the case before us any question of 
an operative order settling the rights of 
parties. In Ashfaq Husain v. Gauri Sahat 
(3) again while the dispute was over the 
question. of limitation the matter decided 
was the meaning of “decree,” that is “an 
adjudication of rights,” 

in the present case the mutation pro- 
ceedings were litigation nor do I sea why 
the plaintiffs’ rights were ever suspended. 
The cause of action was the alleged gift. 
Of, that gift the plaintiffs had presumably 
knowledge at time of the original attestation. 
Limitation then began to run against 
them. Subsequent executive action by the 
Revenue Authorities could not suspend 
their rights. 


I do not think we are concerned with 
what might have happened had the Com- 
missioner's order been long delayed. If 
the possibility of delay in such cases is 
likely to lead to absurd regults, the events 
wan only point this out to the Legislature. 
No doubt, if words in a Statute are capable 
of two meanings and one is absurd or 
manifestly unjust the Courts will accept 
the other if itis consistent with the word- 
ing, reasonable and just. But here the 
words in the Punjab Act are- not ambigu- 
ous. As already remarked itis apparent that 
the date of attestation of a mutation has 
been adopted for the purpose of limitation 
asthe date on which knowledge may at 
latest be presumed. Had the Legislature 
intended that “attested” at the end of 
secondly (a) in Art. 1 in the Schedule to the 
Punjab Act meant “finally attested” it would 
surely have made this clear. 


š see no necessity on grounds of law or 
equity to interpret the word as meaning not 
“attested” but finally and irrevocably 
pttested, 
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The result is that I accept the appeal and 
setting aside the order appealed against dis- | 
miss the suit with costs throughout. 

R. L. Appeal accepted. 


MADRAS HIGH COURT. 
ORDINARY ORIGINAL Crvit Suit No. 882 
oF 1924. 

December 2, 1925, 
Present:—Mr. Justice Srinivasa Iyengar. 
Tus MYLAPORE HINDU PERMANENT 
FUND LrTD.—PLAINTIFF 
VETSUS 
CHINNIAH—Dsgrenpant. 

Contract Act (IX of 1872),8 78—Fund intended for 
subscribers—Cessation of subscribership on death— 
Money becoming payable at once at higher rate of 
interest—Penalty—Membership, cessation of, on insol- 
vency or change of religion—Public policy. 

Where the Memorandum and Articles of Association 
ofa Fund which is intended merely for the benefit 
of persons who are subscribers to it, provide that 
when a share-holder dies and his legal representative 
does not elect to continue as share-holder, all the loans 
taken by him from the Fund whether special or ordi- 
nary would becomie re-payable at once without any re- 
gard whatever to the time that might have been fixed 
for re-payments and that the amounts of such loans 
would carry interest from such date ata particular rate 
higher than hitherto charged, the contract whether 
as to the money becoming payable at once or chargin 
of higher rate of interest 1s not penal. 'p. 612, col. LT 

Qugære.— Whether a provision in the Articles of a 
Fund that the adjudication of a share-holder as insol- 
vent or his change of religion shall operate asa with- 
drawal of his shares from the date of information to 
the Fund of such adjudication or change of religion 
is not opposed to public policy or general principles 
of law. |p. 611, cols. 1 & 2.] 

Mr. P. Venkataramana Rao, for the Plaint- 
iff 


Mr. 5. Rajam Iyengar, for the Defend- 


ant. 

JUDGMENT.—Some very interesting 
questions have been raised in the course 
of the discussion of this case, but the main 
question for determination is merely whe- 
ther the plaintiff Fund is entitled to re- 
cover from the defendant interest at thé 
enhanced rate claimed as from the death 
of her father, the original debtor to the 
Fund, This Fund, which is called the 
“Mylapore Hindu Permanent Fund Ltd.” is 
a registered Company governed by its 
Memorandum and Articles of Associa- 
tion. The chief object of the Company, on 
a perusal of the rules and regulations, 
would appear to be to grant loans only'‘te 


(95 I. 0. 1926] 
persons who are share-holders of the Com- 


pany or who agree to becomeand do become- 


share-holders ofthe Company for the pur- 
Poo of obtaining the loans applied for. 

t seems to me that it would be necessary 
to bear this chief provision in the rules in 
mind in coming to a decision on the ques- 
tion raised. 

The first loan made tothe defendant's 
redecessor was, whatis called, a special 
oan, thatis, a loan advanced on a pro- 
missory note secured by an equitable mort- 
gage effected by the deposit of title-deeds 
of immoveable property. In this case there 
were also subsequent loans made to the 
defendant’s predecessor as ordinary loans. 
The enhanced interest is claimed in respect 
of all these transactions. 

The contention on behalf of the plaintiff 
with regard to this claim for payment of 
enhanced interest is this. As the Company 
or the Fund grants loans only to subscri- 
bers or, as they are called share-holders, 
the provisions contained in Art.55 of the 
Articles of Association relating to this Fund 
become necessary to be considered. It is 
as follows: — 

“Subject to the provisions of Art. 58, the 
death of a share-holder or his adjudication 

as an insolvent or his change of religion 
whereby he ceases to be a Hindu shall ope- 
rate as a withdrawal of his shares from the 
date of the receipt of information in the 
Fund of such death, adjudication or change 
of religion.” 

I ; entertained and still entertain very 
serious doubts as to the legality of the pro- 
Visions in this Article at any rate with 
regard to the legal consequences which are 
said to result by virtue of this Article on a 
person ceasing to be a Hindu and embrac- 
ing another faith. The legal consequences 
are undoubtedly in the nature of a penalty 
or forfeiture of benefits. The question is 
whether any provision thata contracting 
party should lose all the advantages of a 
contract on his ceasing to be a Hindu and 
embracing another religion would not be 
opposed to public policy, thereby rendering 
such a condition absolutely illegal and un- 
enforceable. The learned Vakil for the 
plaintiff Fund argued that the whole con- 
stitution of tue Fund was Hindu, that the 
Fund admitted only Hindus as subscribers 
and share-holders and even refused under 
its Articlesto make loans to others than 
Hindus and that, therefore, in these circum- 
ptances there was nothing in Art. 55 to 
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constitute iba violation of the principles of 
public policy. I should have had very 
little hesitation in holding that it would 
be against public policy, because it seems 
to me that the general principle ot law that 
no man should be directly or indirectly 
prevented from giving effect to a conscien- 
tious change in his religious convictions is 
a principle even higher than that of mere 
freedom of contract so-called. Whatever 
the sacredness may have been in which the 
so-called freedom of contract was held at 
one time, not only by law and Legislature 
but also by political thinkers that princi- 
ple has yielded to avery large extent both 
in modern theory and practice. Mr. Ven- 
kataramana Rao in support óf his conten- 
tion thatprovisions with regard to forfeiture 
on change ofreligion were recognised as 
valid by law referred to two cases, namely, 
Hodgson v. Halford (1) and In re Dickson's 
Trust (2). Both these cases were cases of 
testamentary bequests which were really 
in the nature of gifts andI cannot regard 
that the principles applicable to a case of 
testamentary bequest are equally appli- 
cable to contracts supported by consider- 
ation. The question would also have to be 
considered, if it should even arise, whether 
the provision that on the insolvency of the 
share-holder he ceases to be a share holeer 


should not also be regarded as opposed te 


general principles of law. In this case, how-. 
ever, I have only todo with the death of 
the subscriber. For this purpose, however, 
it is not necessary to decide the question 
how far, if the provision stood alone and 
without such an Article as Art. 58, it may 
be regarded as not opposed to public policy 
or general principles of law. But Art. 58 
provides that where a share-holder dies, his 
legal representative may requestthe Fund 
to transfer the shares to such representative 
and that thereupon the Fund shall trans- 
fer the same. The result of this Article 
amounts to this. The Fund refuses to 
regard the legal representative as the as- 
signee or transferee by the operation of law 
merely of the shares and requires that a 
request to such effect should be made by 
the legal representative. If all that became 
vested in the legal representative were 
merely rights and it was not a ease of 
bundle of rights and obligations, no doitbt 


(1) (1879) 11 Oh. D. 959; 48 L J, Oh, 548; 27 W, R, 


9) (1850) 61 E. R. 14; 20 L, J, Ch, 38; 15 Jur, 288) 
im, (m. 8) 37; 89 R. R. 16, 
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any rule which provides for some necessary 
condition being satisfied before such rights 
are regarded as transferred or assigned by 
operation of Jaw may be deemed as im- 
proper. But a share-holder his not only 
rightsin the Company or agaiust the Com- 
pany butis also under certain obligations 
of a contractual character. Merely beceuse 
the shareholder has died it would not fol- 
low that the legal representative whoever 
he may be would be ready and willing to 
assume also those obligations. I am, there- 
fore, unable to regard as anything un- 
reasonable the provision iu r, #8 which re- 
Gnlres that a request for the transfer of the 
shares in thename ofthe legal represen- 
tative should be made by such represen- 
tative. In this case itis admitted that no 
such request was made, By virtue, there- 
fore, of these two rules it came to pass 
that the share-holder ceased to be a share- 
holder and the legal representative did not 
continue as share holder in the Fund. Then 
we come to Art. 33 by which it is pro- 
vided that if the borrower ceases to be a 
share-holder, on the day on which he so 
ceases to be, the amount of any special 
loan taken by him become re payable. In 
the subsequent deeds of mortgage executed 
by the predecessor of the defendant in 
respect of the further loans advanced to him 
as ordinary loans, there is a similar provi- 
sion madein cl. (6) of the mortgage-deed. 
No dispute or question has been raised on 
behalf of the defendant with regard to the 
legal results following on this rule or 
But Art 43 of the Fund provides 
that both in respect of the amount of all 
special loans that has fallen due and pay- 
able and also in respect of the amount of 
ordinary loans which has become payable 
under the Articles, the interest shall be 
paid at 2 ples per rupee instead of at7 per 
cent. per annum or 6} per ceat. per annum 
a3 the case may be. The result of all these 

rovisions read togetheris that when ashare- 
koldar of this Fund dies and when the legal 
representative does not elect tocontinue as 
share- holder, all the luans taken by him from 
the Fund, whether special or ordinary become 
re payable at once without any regard 
whatever to the time that might have been 
fixed for re-payments and that the amounts 
of such loans would carry interest from 
aach date at 2 pies per rupee per month. 
The contention that has been argued is 
that this provision is penal and that the 
defendant should be relieved against it. 
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At 2 pies per rupee per month the interest 
comes to 12! per cent, per annum so that 
the stipulation merely amounts to this that 
if de ault be made in the payment of the 
amonnt that has become payable interest 
6shull be paid at 124 per cent. per annum. 
Even if the pr vision should be construed 
to be penal in its character and it should be 
decided that the plaintiff Fund would be 
entitled to reasonable compensation ouly 
for such default, it is impossible to hold 
that the rate of interest made payable, 
namely, at 124 per cent. per annum could 
be regarded as unreasonable. Reference has 
been made in this connection to the case 
of Vadlamannati Srinivasadikshitulu v. 
Damera Rangayya (3) where Sir Jobn 
Wallis, O. C. J, and Hannay, J., held that: 
“ When the alleged penal rate is a common 
rate of interest in every day transactions, 
as 12 per cent. as here, we do not think 
there is any sufficient reason for departing 
from it.” I take it that what the learned 
Judges meant to lay down was merely that 
even if it should be viewed as compensa- 
tion, the Court would be justified in such 
circumstances to award even by way of 
compensation a rate of interest which would 
make the total stipulated rate. But here, 
however, there is the further complication 
that by reason of the default made, the 
penalty that followed was not merely the 
liability to pay this enhanced interest but 
also the liability to pay off immediately 
all the loans taken without reference to 
the periods fixed under the contracts 
or under the Articles. Jf taking these 
two penalties together] should be satis- 
fied that they constituted stipulations only 
by way of reasonable compensation for the 
default contemplated or committed and 
not by way of penalty chiefly intended to 
operate by way of terrorem over the party 
in order to secure primarily the perform- 
ance of the original contract, then no ques- 
tion would arise whether the mere fact 
that the penalty was two-fold would render 
illegal the contract between the parties. 
Ordinarily I should have been disposed to 
hold that a two-fold penalty of such 8 
character was liable to be regarded as 
penal. But it seems to me that there are 
special circumstances connected with this 
institution and the Articles of Association 
having regard to which it is not possible 
to regard this two-fold character of the 


(3) 95 Ind. Cas, 702; 1 Lu W, 908, 
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enalty as really penal in the eye of 
es The whole purport and scope of this 
institution is to make loan only to subscri- 
bers at a comparatively very low rate of 
interest. If forany reason the borrowers 
cease to be subscribers a special rate of 
Interest is provided and it is also provided, 
no doubt, that the amount of the loan 
shall become immediately payable. This 
latter provision may be regarded as a reason- 
able consequence of the entire principle 
underlying the constitution of this Com- 
pany or Fund, namely, that it is chiefly 
intended merely for the benefit of persocs 
who are subscribers tothe Fund If that 
be so and the default happens to be that 
of a borrower ceasing to bea subscriber, 
then both the penalties may follow or re- 
sult. If ordinarily, however, a borrower 
makes default in the payment of the money 
on the dne date even then these rules as 
to the payment of enhanced interest would 
have operation and then the higher rate 
of interest would become payable. If that 
was what happened, it is impossible to re- 
gard the provision for payment of enhanced 
interest as penal, more especially if the 
total rate of interest provided for and pay- 
able under such provisions cannot possibly 
be regarded as exorbitant. But when a 
man ceases to bea subscriber not only is 
there default on his part with regard to 
his contractual obligations but there is also 
the fact that the security which the Fund 
or Company expected to be possessed of is 
reduced In the contractual obligation of 
every borrower who is a subscriber and 
who hinds himself to pay to the Company 
as and by way of share a sum of money 
every month, there is some further secnrity 
to the Fund for the loans advanced and if 
default be made in such obligation then it 
follows that the security expected by the 
Fund becomes reduced It is possible to 
attribute the provision for the amount of 
the loan becoming re-payable on a borrower 
ceasing to be a subscriber to the fact that 
by reason thereof the security becomes re- 
duced. In any caseas I have already ob- 
served it is only if I came to the conclu- 
sion that taking both together the amount 
oftheloan becoming re payable immediately 
and the stipulation as to the payment of 
interest at 123 per cent. per annum the 
compensation provided shoul l, in the eir- 
cumstances of the case, be held to be un- 
reasonable I shall be justified in regarding 
them as penal and seeking to relieve the 
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party against it. Here in this case the 
default has been really of a two fold charac- 
ter, default in tue vontinuwus payment of 
the share holder's subscriptions by reuson 
whereof the party ceased to be a shae- 
holder and also the non payment of the 
amount of the loan which became dune 
The two fold natureof the so-rallel penalty 
seems to bethe mere accidental result of 
the nature of the default in this case and 
it isnot necessary to regard the legal con- 
sequences that have followed as penal in 
their character. After all, the interest no. 
claimed is only 12) per cent. and it has 
not been argued that this rate of interest 
cannot be regarded as reasonable having 
regard to the money market at the present 
diy. There has been really no plea raised 
on the question of the amount having he- 
come payable on the death of the predeces- 
sor of the defendant and as I hivecome 
to the conclusion that the rate of interest 
claimed is not penal and thatin the circum- 
stances, I am not called upon to give relief 
on that ground, I hold that the plaintif 
Fund is entitled to interest at the rate of 
124 per cent. per annum from the death uf 
the defendant's futher. 

On this basis the plaintiff's claim has 
now been proved. The promissory note 
and the equitable mortgage by deposit of 
title-deeds in respect of the special loan as 
also the subseque1t deed of mortgage have 
been proved, The totalamount of principal 
due up to the death ofthe defendant's 
predecessor has been proved to be 
Rs. 5,377-7-9 and the amount with interest 
up-to date is admitted to be Rs 7,( 76-6 0. 
There will be a decree for this amount 
Usual mortgage decree. Further interest 
at 124 per cent per annum of the principal 
sum from this date till date fixed fur 21e- 
demption. Time for redemption six mouths. 
There will be no personal decree against 
the defendant. The plaintiff Fund may 
take the costs of this suit from the sale 
proceeds. I direct that to the defendant's 
guardian ad litem the plaintiff do pay a fur- 
ther sum of Rs. 5U and include the total 
sum of Rs. 150 in the plaintiff's costs of 
this suit. 

V. N. V. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Seconp Orvin Appeau No. 449 or 1928. 
November 4, 1924. 
Present:—Mr. Kinkhede, Officiating A. J. O. 
Sheikh SHAHABUDDIN—Dsrenpant— 
—APPRLLANT 

VETSUS 
VILAYAT ALI KHAN—Ptarntirr— 


- RESPONDENT. 

Contract Act (IX of 1872), se. 20, 74-- Contract, valid, 
essentials of-—Aiistake as to matter of fact, effect of—~ 
Breach of contract—Damages, assessment of—Appeal 
-Judgment of reversal, contents of. 

In a reversing judgment the Appellate Court must 
come into close quarters with the judgment it reviews 
and meet the reasoning employed by the Trial Jud 
therein, in orderto upset the latter's conclusions. [p. 
617, col. 1.) 

An appellate judgment which does not comply with 
this test and proceeds on erroneous assumptions on 
important and essential points is liable to be upset 
on second appeal. [ibid.] 

he conclusion that 4 certain process is not 
“scientific’’ involves a question of law which can be 
gone into in second appeal abid.) 

It is always of the essence of the contract that both 
parties should understand the obligations created by 
the contract in the same sense and not differently. 
Where parties enter into a contract under a mutual 
mistake or misapprehension as to a matter of fact 
essential to the agreement and which is the very 
foundation thereof, there is no contract between them, 
or in other words such a contract is void under s. 20 
ofthe Oontract Act If one party understands the 
matter in one sense and the other in a different sense, 
there is no mutuality on a point which is of the very 
essence or foundation of the contract and there can 
be no contract between the parties which can be 
broken. [p 817,col. 2.] 

Where there is a contract subject to a condition 
that the plaintiff may upon a breach of it treat it as 
cancelled and not ask for damages, the defendant ia 
bound to justify his refusal to perform the contract, 
since he cannot himself bring about the state of affaira 
which would avoid the contract. [p. 620, col. 2] 

The exception tos 74 ofthe Contract Act does not 
mean that the Court is bound to award the entira 
amount stipulated between the parties as damages. 
The amount to be awarded should be fixed by the 
Court on a consideration of the nature of the bond and 
the terms broken. [p. 622, col. 1.] 

Appeal against a decree of the District 
Judge, Hoshangabad, in Civil Appeal No. 33 
of 1923, dated the 24th August 1923. 

‘Mr. M. Gupta, for the Appellant. 


Mr. S. B. Gokhale, for the Respondent. 


JUDGMENT.—One Tahsin Ali Khan 
who is at present a Tahsildar at Saugor, 
was posted in the year 1917 as Tahsildar 
of “Garhchiroli in the Chanda District. In 
the course of his tour when he says his 
brother Vilayat Ali Khan (plaintiffs ac- 
companied him somebody gave him infor- 


mation of the existence of a mineral called, 


galena in the B class Government Forest in 
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Ghote Range. The plaintif was taken to 
the spot by the informant where he found 
a number of outcrop boulders of galena ly- 
ing in the nalla. The property thus dis- 
covered was the information about the 
existence of the mineral called galena in 
the particular locality in the Ghote Range. 
It required exploring and for this a person 
holding a certificate of approval was needed 
to make and carry on prospecting operations 
within the area. For a time plaintiff and his 
brother Tahsin Ali Khan counted upon 
their father Khan Bahadur Ali Raza Khan 
of Chhindwara, but the latter not having 
renewed his prospecting license for mine- 
rals could not avail himself of that informa- 
tion. 


Tahsin Ali Khan then wrote to Niyaz 
Mohammed (P. W. No. 1) and sent him two 
pieces of the mineral discovered as samples. 
Niyaz Mohammed spotted Shahabuddin the 
defendant as he wasa holder of a certificate 
of approval, He was induced to under- 
take the prospscting and upon his express- 
ing his willingness to do so, further and 
fuller particulars were sent for and supplied 
to him by Tahsin Ali Khan through P. W. 
No.1. He also-sent a tracing of the Ghote 
Range marking the area to be acquired in 
red colour (1x. D-1) along with a letter to 
P. W. No. 1 who showed it to the defendant, 
and on his agreeing tothe terms proposed 
by Tahsin Ali Khan in the letter he handed 
the map over to him. That letter is not 
on record and it is difficult to know what 
the exact terms then agreed upon were. 
The defendant then applied for a license. 
Exhibit D-7 shows that the defendant had 
applied for maps from Deputy Commis- 
sioner’s Office some time in April 1917. 
Plaintiff witness No.1 tells us that about 
a month after defendant had applied fora 
license in respect of the portion shown in 
red colour on Ex. D-1, he received a reply 
from the Deputy Commissioner, Chanda, 
that the area was over 5 square miles and 
that he should deposit Rs. 600 as security. 
Niyaz Mohammed (P, W. No.1) had, though 
very reluctantly, admitted that he prepared 
the draft of the letter to the Deputy Com- 
missioner, Ohanda, requesting for the re- 
duction of the area, it is Ex. D-6 and 
purports to be written with reference to the 
Deputy Commissioner's memorandum dated 
20th August 1917. Itis an office copy of the 
letter and bears date 12th September 1917. 
It isthusclear that the defendant applied 
for a license for prospecting the reduced 
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area about the middle of 1917, Tahsin Ali 
Khan (P. W. N. 4) was informed of all this, 
by P. W. No. 1 who says that he also agreed 
to the prospeciing license being for the 
reduced area. Plaintiff witness No. 1 
tells us presumably with reference to the 
date of the initial agreement and even the 
written agreement dated 4th October 1918, 
that the defendant had to his knowledge not 
obtained any information as to what parti- 
cular area out of the portion coloured red it 
was advantageous for him to apply for, and 
further, that he himself had no information 
on the pointand that he atleast had not 
communicated it to the defendant, is clear 
from the deposition of P. W. No. 1. Tahsin 
Ali Khan, P. W. No. 4, also denies having 
made any agreement with defendant direct- 
ly and does not also know, if any was made 
by his brother; so the early negotiations 
show that the defendant was in the dark as 
to the very foundation or the subject-matter 
of the contract. 

In February 1918 one Allauddin (D W. 
No 13) did some prospecting in the area, 
The defendant had by that time secured a 
prospecting license but nothing practical 
was done by the defendant as no agreement 
was then drawn up. 

In Aoril 1918 or thereabout the said 
Allauddin (D. W. No. 13)came up with an 
offer to purchase the property after approv- 
al He, therefere, wanted to do some fur- 
ther prospecting. Itappears Allauddin was 
a partner of Gulam Ali and they were both 
anxious to purchase the area in case it was 
pronounced to be workable after scientific 
examination by some expert. But before 
doing so he desired to do some more 
prospecting and he had, therefore, to take a 
power-of-attorney from the defendant who 
held the license; accordingly he did some 
prospecting also, and sent some samples to 
the expert Mr. De (D. W. No. 8). It 
appears that Allauddin wanted to come to 
some definite agreement either with Shahab- 
uddin or Tahsin Ali Khan (P. W. No. 4). 

Between the 6th and 23rd June 1918 
there were some negotiations (see Ex. P-6, 
dated 6th June 1918, Ex. P-7, dated 18th 
June 1918 to Tahsin Ali Khan and Ex. D-9 
his wire to the defendant). But nothing 
appears to have been settled between them. 
It appears Tahsin Ali Khan was unwilling 
to conclude the bargain with him as his 
endorsement on Exs. P-6 and P-7 will show. 
He distinctly says therein that there is no 
hurry about the thing and so P. W. No, 1 
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tells us that his negotiations fell through 
in May, June and July 1918. Ofcourse he 
says it was because defendant was unwill- 
ing and adds that it was not due to the 
fact that Allauddin after experiments 
found the mine unworkable, Ultimately in 
October 1918 when nearly eight months of 
the one year’s period of the prospecting 
license dated 8th February 1918 had expired 
the parties began to think of giving their 
negotiations the form of a formal written. 
contract. Exhibit D-5 is the draft of the 
proposed agreement Thedraft is in the 
handwriting of P. W. No.1. It containssome 
marginal notes of suggestions and altera- 
tions necessitated by reason of the lapse 
of eight months. The draft stated Rs. 6,000 
ag the amount payable by defendant but 
that was reduced to Rs. 4,500, The final 
agreement was in the form in which it 
appears in Hx P-l. It was written as per - 
Niyaz Mohammed's draft by D. W. No. 6 
Govindram and attested by D W. No. 5. 
The plaintiff was not present at Betul when 
dafendant signed it. Therelevant portion 
of the agreement with which I am concern- 
ed is as under: — 

1. That Shahabuddin shall within the 
period allowed by the prospecting license 
prospect the aforesaid deposit area in 
scientific and proper manner absolutely at 
his own cost and risk. * * * * 

2 That after the prospecting and within 
six months from date of delivery by an 
expert of the report on the result of the 
prospecting operations Shahabuddin shall, 
ifthe report proves the said deposit area 
workable, pay Rs. 12,000 and retain the 
deposit area as his property. 

3. But Shahabuddin shall, if the expert's 
report declares on the contrary the said 
deposit area as non-workable, hand over 
the expert's report in original or authen- 
ticated copy thereof, and give up the said 
deposit area for good. 

4. Thathe shall pay a sum of Rs. 4,500 
only if he fails, within the period of the 
aforesaid prospecting license, to prospect 
the said deposit area in the manner 
described, in cl. 1, and also to secure 
the expert's report to serve the purpose of 
els. 2 and 3. 

5. That theobligation under cl. 4 herepf 
shall be enforceable within three months 
after the expiry of the license renewed 
for the first time, if renewal is granted 
otherwise Shahabuddin would not be hable 
to pay anything. 
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The defendant did some prospecting in 
December 1918, and he as D. W. No.3 and 
by Ex, P-2 asserts that he did not find any 
galena. The result was that there was no 
prospect in the near future of doing any- 
thing within the short unexpired period of 
the license, He, therefore, applied on 2Ist 
Derember 1918 ds per his application 
Ex. P4fora renewal of his license for one 
year more. But the renewal was granted 
for six months only. He got intimation 
about itin April 1919, The term of extend- 
ed license was thus to determine on &th 
August 1919. Butit does not appear if any- 
thing in the nature of afurther or thorough 
prospecting was done during the extended 
period. The defendant no doubt says Alla- 
uddin did the prospecting, but Allauddin 
denies it. The period having éxpired the 
plaintiff served a notice on the defendant 
in November 1919 and to that the latter 
senta reply dated lst December 1919 Ex. P-2. 
Its contents throw a flood of light on the 
facts and circumstances of the case. That 
reply shows that defendant thought that he 
was tricked in the bargain and that with 
the unsatisfactory resulta which he got from 
the little prospecting he did he thought he 
could not be legally expected to do any- 
thing further by way of employing an 
Engineer te report about area where no out 
crop even was visible. This led to the 
filing of the present suit against him by the 
plaintiff for the recovery of the stipulated 
sum of Rs. 4,00 by way of damages for 
breach of contract to prospect scienti- 
fically and in proper manner, and to secure 
the expert's report: This suit was filed on 
7th November 1921. 

Tam constrained to say that the plaint 
does credit tono body. It is not properly 
drafted, in fact is very carelessly drafted. 
It does not mention in what manner the 
defendant was guilty of breach of contract 
nor does it say that either the scientific 
‘prospecting or the securing of the report 
within a particular time was of the essence 
of the contract and that failure consisted 


‘in the non observance of the condition 


regarding the time limit. The defendant's 
written statement also was not a very 


satisfactory document. 


eThe defendant advanced amongst other 
pleasthe pleasregarding theagreement being 
void on the ground of uncertainty or mis- 
taken-identity of the subject-matter of the 
contract, the manner of thé prospecting and 
the justification he had to refuse to. ful] 
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the contract and the stipulation to pay the 
sum of Rs: 4,5C0 being penal. 

The plaintiff in his reply tried to make 
out some case. Issues were framed and 
evidence was led by either party. But much 
of the documentary evidence which was 
essential for the proper decision of the case 
has apparently been withheld by either 
party. It is noticeable that plaintif was 
conspicuous by his absence from the witness- 
box. Although I find fiom the order- 
sheet that defendant was present in person 
at some hearings, I do not find plaintiff's 
presence similarly recorded presumably he 
never cared to attend at any of the hearings 
of the case. The Court of first instance 
held that defendant was not guilty of the 
breach and dismissed the suit. The plaint- 
iff, therefore, appealed to the District Judge 
who in réversing judgment held that there 
was no'scientific prospecting and no repcrt 
by the expert as per terms of the agreement 
and that the defendant was consequently 
guilty of breach and, therefore, linble in 
damages and awarded the full amount of 
Rs. 4,500 against him. 

The defendant has, therefore, come up in 
second appeal. This being a seversing 
judgment 1 have to see whether the findings 
of the lower Appellate Court are correct and 
the conclusions legal or supportable. Much 
will depend upon the meaning of the ex- 
pression “prospect the said deposit area in 
scientific and proper manner” and how 
the parties understood it, secondly, how far 
the parties were also agreed as to the area 
to be prospected upon ; thirdly, whether any 
time limit was prescribed and if so, was if 
for prospecting only or aleo for the submis- 
sion of the expert's report and, fourilly, 
whether the parties intended that the stipu- 
lation to pay Rs. 4,500 was to be literally 
enforced. 

The lower Appellate Court's main findings 
which are not very clear may be summarised 
as under :— > 

That the defendant-respondent did the 
prospectingof the area but failed to prospect 
in ascientific and proper manner and to 
give the experts’ opinion to the appellant. 

That mere digging of pits and cross- 
sections by laymen withont any scientific 
knowledge as to minerdis cannot possibly be 
called scientitic prospecting more especially 
when respondent had no knowledge of 
minerals and he never personally took’ or 
submitted’ any deposit to an expert. (Pard- 
graph 21). a a 
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That it was perfectly immaterial who 

put the mark in the map (Ex. D-1) as it was 
admittedly there when the agreement (Ex. 
P-L) was executed on 4th October 1918 by 
resp »ndent, and all that has to be seen is 
did respondent scientifically prospect the 
spot marked in Ex, D-1, the change of the 
spot on the map having been subsequently 
agreed to by the appellant. 
_ lhat the respoadent failed withoutexcuse 
to prosr.ect in the manner prescribed by the 
agreement and to procure the expert's report 
within the time limited by the agree- 
ment. ; 

That the stipulation to pay Rs. 4,500 was 
not inserted in the agreement to induce 
Allauddin to pay a higher price but was 
inserted with the object of enforcing pay- 
ment according to its terms from the defend- 
ant-respondent. 

Ina reversing judgment the Appellate 
Court has to come into close quarters with 
judgment it reviews and meet the reason- 
iag employed: by the Trial Judge therein, 
in order to upset the latter's conculsions : 
Rani Hemanta Kumari Debi v. Maharaja 
Jagudindra Nath Roy Bahadur (1) I think 
the judgment appealed against does not 
comply with this test, and has proceeded on 
Certain erroneous assumptions on certain 
important and essential points. The real 
points have not been properly tried and I 
am, therefore, bound to inte:fere. The ques- 
tion whether whatever prospecting was to 
be done was “scientific” or not and how far 
it was of the technical branch of science 
was a question which dealt with mining and 
prospecting and does not appear to have 
received sufficient attention, and no body 
seems to have at all realized its importance 
even in the course of the trial. No attempt 
was made on plaintiff's side to prove what 
was ascientific manner of prospecting and 
how there was a failure on the defendant's 
part to follow it up. Igo further and say 
that theconclusion that a certain process 
was not scientific involves a question of 
law, and I must, therefore, go into that 
question and test the correctness of 
the findings and see if they are in accord- 
ance with law. I do not think the contract 
in question has been construed by the lower 
Appellate Court in the proper way. Whe- 
ther the expression “in a scientific and 
proper manner’ referred to in the agree- 


16 M. L. J. 272 at p. 274; 33 O. 23; 3 A.L. J. 
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ment (Ex. P-1) was used in the sense in 
which it is ordinarily or popularly under- 
stood as the defendany tsysor it lad any 
technical meaning as the plaintiff se: Lg 
to make out was itself a question of imen- 
tion. It has not receiveu cufficient atien- 
tion at the hands of the lower Apprilate 
.ourt. Itis always of the essence of tie 
contract that both parties should under- 
stand the obligations created by it in the 
same sense and not differently. 

If one party understood it in one sense 
and the other in different sense there is no 
mutuality on a poiut which was of the very 
essence or foundation of the contract. If 
there wasno consensus of mind unthat point, 
the very foundation of thecontract disappears 
and, therefore, there cannot be breach of a 
contract non-existent; where parties enter in- 
a contract under @ mutual mistake or mis- 
apprehension as to a matter of fact essential 
to the agreement the very foundation there- 
of—there is no contract between them, or in 
other wordssuch acontract is void under 
s. 20 of the Contract Act: See Bibee Solomon 
v. Abdool Azeez (2), Ram Chandra Misra v. 
Ganesh Chandra Gangopadhy (3) and dnanda 
Chandra Das v. Kali Das Bepari (4). 

In Nursing Dass Kothari v. Chuttoo Lall 
Misser (5) it was held that if an essential 
matter of fact was unknown both to the 
plaintiff and the defendant atthe time of 
the contract the agreementis void by reason 
ofthe provisions of s. 2U of the Contract Act 
which lays down that ‘where both parties to 
an agreement are undera mistake as to a 
matter of fact essential to the agreement, the 
agreement is void”. 

What may be said of there being a mutual 
mistake about the meaning of the expres- 
sion ‘prospect in a scientific and proper 
manner’ may equally be said about the 
"galena deposit area” wihch was the subject- 
matter of thecontract. Neither the parties 
nor the Judges seem to have realized the 
necessity of fixing with certainty the galena 
deposit area where the parties intended the 
prospecting was to he done. Each one had 
his own different ver-ion about it. 

It has to be borne in mind that although 
the plaintiff has asserted in the plaint and 
pleadings that area was shown to defendant 


f (2) 60. 687,80. L. R. 169; 3 Ind. Des. ($ a) 
46. 
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there is no proof in support of that assertion. 
Plaintiff witness No. 4 being a Govern- 
ment servant has in his anxiety to keep him- 
selfaloof, asit were, from the transaction dis- 
claimed his concern with it as far as possible 
and tried to put his brother forward. But 
the latter has not cared to go into the witness- 
box, Plaintiff witness No. 4 says he did 
not goto see the spot with his brother and 
though hehad thecuriosity to go and sea the 
spot he could not go owing to pressure of 
work. He uses the following expression :— 

“ [have never till now seen the spot”. 
This clearly proves that he never pointed 
out the place. Plaintiff witness No. 1 
Niyaz Mohammed admits that defendant did 
not go to Chanda till he applied for the re- 
duced area. This also shows that neither 
the plaintiff nor his brother P. W.No. 4 nor 
P. W. No. 1l are in a position to contradict 
the defendant's statement in the pleadings 
and in the witness-box that the area was 
not shown to him on the spot before he 
made the contract. On the contrary the 
plaintiff's written reply contains the follow- 
ing admission: “ The defendant was shown 
as stated above the actual place in the map 
after having coloured it red’. It clearly 
shows that the area was not actually located 
on the spot. There was thus room for 
mutual mistake as to a matter of fact essen- 
tial to the agreement within the meaning of 
s, 20 as to the galena deposit area, 

I see from the arguments advanced before 
me that the parties differ as to the meaning 
to be attached to the other essential matter, 
namely,the manner of prospecting. The 
present is not a case of * no prospecting ' at 
all, but it is sought to be made out that it 
is one of no “ scientific and proper prospect- 
ing’. I must mention that plaintiff has, 
however, not cared to make any point out of 
thigin the plaint., There is not a single 
word about the omission to do prospect- 
ing much less about its not being ‘scientific 
or proper.’ 

The Trial Judge considered that this ques- 
tion was material and, therefore, examined 
the parties orally. The plaintiff's statement 
is that by the term ‘scientific’ the parties 
understood that the prospecting would be 
done through a mining Engineer with a bor- 
ing machine all over the area in order to 
ascertain the quantity of the mineral in the 
whole plot and to find out the usefulness or 
otherwise of the mine. This process could 
only determine as to whether the mine 
should be worked: or not. The defendant 
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stated that by that word the parties under- 
stood that samples of the mineral found as 
outcrop should be sent to the mining En- 
gineer for chemical analysis and his opinion 
thereon (obtained). Ifthe mining expert re- 
ported that themineral was of a good quality 
and could have a market if found in large 
quantities then the area applied for is pros- 
pected allover tofind out how much of 
mineral could be found in that area to what 
cost it could be taken out. After that is 
done if it is found that the mineral could be 
worked out at a profit then the mining lease 
for that is taken out. 

These two versions show how two differ- 
ent meanings have been attributed by the 
parties to the word ‘ acientific ’ prospecting. 
The plaintiff who cameinto Court to recover 
damages had the initial burden of proving 
that the defendant's method of prospecting 
was not ‘ scientific ’ and that, therefore, he 
was guilty of breach. 

No attempt is madeto prove the full scope 
of the expression “ scientific ” while applied 
to prospecting operations. The plaintiff's 
brother P. W. No. 4 and P, W. No. 1 simply 
say that the defendaut did not do scientific 
prospecting by employing an Engineer. 
Plaintiff's witness No. 1 is the author of the 
draft and he should have been asked by 
plaintiff what he meant by a“ scientific ” 
and whether he used it in its peculiar 
technical or popular sense. 

According to bim Allauddin D. W. No. 13 
was given a power-of-attorney by the defend- 
ant with a view that he should see the area 
and have trial pits dug with a view to find cut 
whether it was desirable for him to purchase 
the property. I underline the above words 
only to emphasize their relevancy here. The 
digging of trial pits was the means to find 
out whether it was desirable to purchase the 
property. This shows that the usual method 
of prospecting is to dig trial pits and to 
get the ore examined through a chemical 
analyser or mining Engineer. Plaintiff 
witness No 4 in his deposition says “defend- 
ant prospected the aren in question by 
digging pits only and not scientifically or 
by boring instruments. Sheikh Shahabuddin 
did not send any analysis report to me either 
direct or through Niyaz Mohammed to the 
effect that the samples of galena ore proved 
to contain nothing but dust”. His informa- 
tion about the prospecting not being “ scien- 
tific’ is only inferential based upon what 
he says he heard from others One has only 
to read his deposition to be convinced of the 
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prevarications on several. material points 
which abound in it. There is no other inde- 
pendent evidence to prove that the defend- 
ant understood the word ‘ scientific ’in the 
sense in which the plaintiff’s brother uses it. 
In fact he admits in his deposition that the 
agreement in writing between plaintiff and 
defendant was not made in his presence and 
he cannot say who settled the terms of the 
contract. It will thus be seen that my con- 
clusion that there was no consensus of mind 
as regards the useof the expression “ pros- 
pect in a scientific and proper manner “ in 
the contract, is correct. 

Thelower Appellate Court has not gone 
deep into the matter and has not cared to 
ascertain the real points of controversy and 
to decide them. Under these circumstances 
I consider myself free to draw myown con- 
clusions to the effect, that the parties did 
not understand the true import ofthe ex- 
pression “ prospectin a scientific and pro- 
per manner ” in the same light, and that the 
contract is, therefore, void under s. 20, Con- 
tract Act,and further that they had also 
mutually mistaken the subject-matter of the 
contract, namely, the galena deposit area. 
For both these reasons the agreement is 
void and unenforceable unders. 20 of the 
Contract Act. 

It will be seen that P. W. No. 4 had not 
kept the information secret so that the de- 
fendant alone may take the full benefit of 
the monopoly, but he disclosed it to Allaud- 
din and Gulam Ali, so as to set them in op- 
position to the defendant asit were. He 
admits this. His sole idea seems to be to use 
the defendant asa lever for pumping or 
screwing out money from other people. If 


his intention was to give the exclusive. 


monopoly of the information or property to 
the defendant he was bound to abstain from 
negotiating with other rivals in the mean- 
time. His idea was not to hold either him- 
self or the defendant bound by what they 
did between April 1917 and 4th October 
1919 in connection with the application 
for a prospecting license. Plaintiff witness 
No. 1 Niyaz Mohammed tells us that at 
about the time of the defendants getting 
the prospecting license in February 1918, 
Allauddin and Gulam Ali were negotiating 
with P. W. No. 4, There is no significance 
or point in sending them to defendant unless 
it be because the license stood in his name 
and he might have to authorize Allauddin 
todo the prospecting work. He, however, 
strangely says that he did not show Alla- 
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uddin the place where he should prospeci 
and cannot say whether he prospected the 
right place. Upto the time they were sent 
to defendant the latter had done no pros- 
pecting when Shahabuddin applied for ihe 
prospecting license, the agreement with him 
was that he was to get six annas share or 
one-third share, but he says he could not say 
precisely which, stmply in consideration of 
his applying fora prospecting license in his 
own name for their benefit. He adds “ at 
that time there was no idea as towho was to 
do theactual prospecting whether he was 
to do or we were to doit. It was only after 
he entered into a written agreement with rav 
brother that he became responsible to pros- 
pect’. The truth is that P. W, No. 4 him- 
self was labouring under a misapprehension 
about the actual galena deposit area and 
had also no clearidea as to what was meant 
by a “ scientific” prospecting. 

This property stood between the proper- 
ties of Allauddinand Mr. Dixit. Thay 
were contiguous to one another and defend- 
ant’s land: see Ex. D-2. This piece of 
land was once held by D. W. No. 2? Rai 
Sahib Hiralal (vide P. W. No 4 Tahsin 
Ali Khan's deposition), where he admits 
this. Rai Sahib, as D. W. No. 2, has said he 
had to give it up as it did not contain any 
mineral substance, so also did Mr. Dixit— 
see deposition of D. W. No. 7 Satyanarayan. 
-Defendant witness No.13 Allauddin no 
doubt says he wants to conceal the fact of 
his having failed to get good results about 
his own property. But the expert D. W. 
No. 8's evidence is very strong on the point 
of his having examined ore at the instance 
and requestof Allaucdin. His view was that 
allthe three properties were unworkable. 
His report Ex. D.4 also does not seem to 
have been considered carefully. The expert 
emphatically asserts that he several times 
gave verbal reports to Allauddin and Mr. 
Dixit also and to my mind there is nothine 
improbable in what he says. Under such 
circumstances it is very likely that for want 
of good results the defendant took a very 
despondent view of the situation and did 
not push on his prospecting operations 
with vigour. In fact the expert was not 
in favour of the operations being pushed on. 

Not a single question was put to Mr. Ðe 
(D. W. No. 8) expert scientist in mining eas 
to what were the essentials of a ‘scientific 
prospecting’ and whether the process 
employed by defendant or by Allauddin 
might not be called scientific. The mate- 
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tial on which the opinion of the expert was 
based was gathered not merely from the 
land in suit but also from the neigh- 
bouring properties of Allauddin and 
Dixit. His defiuite opinion was based on 
geological survey map Ex. D 3 also and the 
geological reportsof the Central Proviuces 
and Beiar Administration. He says there 
is no mention init in the wlole range, of 
the existence of the lode of galena ore. 
He vouchsafes the correctness of his view 
by stating “that the Government survey 
is pretty correct and that the different 
kinds of ores available in the Central Pro- 
vinces and Berar have been marked in 
it with reference tothe ore found there... 
GA E a A AE BRA E To my information, no 
m ntion oflead ore in this part is made on 
the map prepared by the Central Provinces, 
and Berar Government. The area was not 
geologically explored. He gave the same 
opinion embodied in Ex. D4 regarding 
the three properties. He has pronounced 
the wh ‘le tract non-workuble from several 
points of view. 

Plaintiff witness No. 4 says "I did not 
take any steps to ascertain whether the 
reduced area contained the mineral area 
where the outcrop of the ore was seen 
by my brother.” He explains he did not 
take any steps because he thought that 
“the whole area might contain theore.” If 
this was so, where was the difficulty in the 
way of his getting Allauddin to finally settle 
the contract with him, is it also likely that 
Allauddin would with this state of things 
before him let go the bargain, or for the 
matter of that would the defendant also 
voluntarily losethe opportunity of making 
money from the transaction. If the evi- 
dence of Allauddin's offer to purcbase has 
any value of bearing it holds out before 
the defendants mind a sure prospect of 
getting Rs. 16,000 or Rs, 18,0 0 from Allaud- 
din and his partner in case the pro; erty was 
proved to contain galena mineral, why 
would aman beso regardless of his own 
interest and be unmindful of the future pros- 
pect when there were definite visible 
signs of an outcrop and the prospect of 
tracing a vein or lode of the Galena ore 
somewhere in the neighbourhood ? The 
facé that plaintiff bas not taken any steps 
to test the property alto shows that they 
all regarded the property to be non-work- 


able. 
I, therefore, think thatunder these cir- 


cumstances the defendant who had got the ° 
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prospecting done within the popular mean- 
ing of that expressiun by digging trial pits, 
had, looking to the results and verbal 
reports and to the results regarding the 
neighbouring properties of Mr Dixit and 
of Allauddin, ample justificution for not 
carrying on further prospecting operaticns 
aud that if the prospecting done by him 
was not ‘scientific’ in the technical sense of 
the term, there were good reasuns for excus- 
ing him from that obligation arising under 
the contract. 

Where there is a contract subject to a 
condition that the plaintiff may upon a 
breach of it treat it as cancelled and not 
ask for damages, it was held that the 
defendants were bound to justify their 
refusal to perform thecontract since they 
cannot themselves bring about the state of 
affairs which would avoid the contract. 
Chunilal Dayabhai & Co. v Ahmedabad 
Fine Spinning and Weaving Co (8). 


It is open to the defendant to satisfy 
the Court that he had a just cause for 
cancelling the contract Here in the pre- 
sent case there is ample material on record 
to shox that the defendant had just cause 
for refusing to carry out fully his part of 
the contract as embodied in c}. 1 of the 
agreement regarding the manner and the 
pericd of carrying on prospecting opera- 
tions. 

I will now take up the question of the 
operation of cla, 2, 3.4 and ò of the agree- 
ment. While cl. 1 read with el. 5 limits 
the prospecting operations to the period 
of ihe license as extended, t.e., to the 
period between 8th February 1918 and 
sith August 1919, there is nothing in 
the wording of cls. 2 and 3 standing by 
themselves to show that any time limit 
was prescribed for the delivery of the expert 
certificate. 


Caluse2 may be said to give the defend- 
ant unrestricted liberty to choose his own 
time for delivering the expert report 
although that clause fixes a further period 
of six months following upon the delivery 
by an expert of the report, for making 
payment of the consideration of Rs 12,C00 
of the bargain, if the area be workable, 
or if not workable, for giving up the de- 
posit area for good. This interpreta- 
tion gains strength from the wording of 
cl, 4 also. It provides that Re. 4500 will 

(6) 67 Ind Cas. 223; 46 B. 806; 24 Bom, L. R. 295; 
A. L R, 1922 Bom. 44. ao oe 
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be payable if the defendant fails, within 
the period of the afsresaid license (for 
which I will substitute 8th August LYLy) 
to prospect the said deposit area in 
the manner described in cl, 1, and also 
to secure the expert's report to serve the 
purposes of cls. 2 and 3. Although the 
clause abont failure to prospect is governed 
by tha expression within the period of the 
aforesaid license the last clause which 
directs the defendant “to secure the expert s 
report, etc.”, isnot qualified byit The result 
is that although submission of the report 
is of the essence of the transaction, timeis not 
the essence of thecontract for submission of 
the expert's report. As regards the prospect- 
ing it is not the complaint of the defendant 
that he was willing to prospect even after 
the expiry of the period of the license and 
_before the period of the renewed license 
commenced to run. 


Olause 5 does not seem to be quite con- 
sistent with the tenor of the rest of the 
agreement. It fixes three months’ time after 
the expiry of the first renewal of license for 
enforcing the obligation to pay Rs. 4,500 
In this case the due date would be three 
months ahead of 8th August 1919, ż e., 8th 
November 1919. 


There is thus nothing in the agreement 
to show that the expert's report or its copy 
was to be handed over to plaintiff either by 
the expert or by the defendant in the first 
instance. It was not to be handed over 
until the happening of the contingency of 
the report. being to the effect that the area is 
non workable because in that case the area 
has also to be given up by the defendant. 
The wording of cls. 3 and 4in this behalf 
is very clear, After the words delivery by 
an expert of the report we do not find 
words to Vilayat Khan. It may also be a 
verbal delivery of the report by the expert. 
In fact D. W. No. 88 evidence distinctly 
proves such delivery. Similarly incl. 4 the 
words used are ‘if he fails..... to secure 
the expert’s report’ and not, ‘if he fails to 
produce and deliver to Vilayat Khan the 
expart's report’. ‘Time is not, therefore, of 
the essence of the contract, at least so far the 
securing of the expert opinion is concerned, 
and ordinerily in agreements for sale of 
property time is not of the essence of the 
contract but it is open toa party ifit was 
not originally of the easence to make time of 
such essence by service of notice: ses 
Jamshed Khodaram Irani v, Burjorji 
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Dhunjibhat (7), but the plaintiff bas neither 
alleged nor proved it to be so. The obliga- 
tion to pay Rs. 450, does not attach to 
the defendant for any breach of that con- 
dition. I have alreadv shown above that 
the defendant had sufficient and just cause 
for not prospecting any further after the 
poor results and that his failure in this 
respect was excusable. 

Even if it be considered that there was 
a breach of the contract or more accurately 
a technical breach on the defendant's part 
because of the prospecting not being done 
in a scientific and proper manner before 
8th August 1919, and also because of his 
failure to secure the expert opinion before 
such date or even before 8th November 
1919 as per cl. 5, I say the lower Appellate 
Court was wrong in enforcing the stipula- 
lation for payment of the whole sum named 
in the contract. The term of the contract 
as it stands, contemplates the imposition of 
the penalty on a failure to do two things, 
I take it that it is a complete and nota 
partial failure. Had there been no pros- 
pecting of any kind at all, between 8th 
February 1919 and 8th August 1919 and no 
securing of any verbal or written report 
from the expert at any time then the case 
might have clearly come within the scope of 
that stipulation. 


In the Secretary of State for India vy. 
Dilsizian Freres (8) certain merchants 
desirous of exporting 50 bales of piece- goods 
from Aden to Dijbauti entered into a bond 
for Ra. 45,600 with the Government the 
condition of the bond being that if they 
should produce a certificate from a respon- 
gible officer at the port of destination as to 
the arrival of the gods, or in default of 
such certificate, should produce good and 
sufficient reason for non production thereof, 
then the bond should be void; the defend- 
ants produced a certificate for 40 bales only 
and could not give good and sufficient 


. reasons for the non production of a certifi- 


cate with reference to the remaining 10 
bales and the Government sued them for 
the whole amount of the bond; it was held 
that considering the nature of the bond, it 
would be inequitable for the Court to pass 
a decree for the whole amount, but the de- 


(1) 32 Ind. Oas. 246; 40 B. 289 at pp. 298 to 300; 30 
M. L. J. 188; 3 L. W. 239; 19 M. L. ih 184; 14 ALL. J, 
225; (1916) L M. W. N. 229; 18 Bom. L. R. 163; 280, 
L. J. 338; 200. W. N. 744; 43 L A 26 (P. C). 

PY 64 Ind, Oas. 675; 45 B, 1213; 23 Bom, L, R 
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` fendants were certainly liable on the bond 
to the extent to which they had failed to 
perform its condition and. it would be 
reasonable in the circumstances to exact 
one-fifth of the penalty. 

This case clearly comes under s. 74 of 
the Oontract Act. As regards its appli- 
cability to the case it was held that the 
exception to s. 74 of the Contract Act does 
not mean that the Court is bound to exact 
the whole amount. The Court has discre- 
tion to consider the nature of the bond and 
the terms broken. 

The principle laid down in this case ex- 
actly applies to the present case. Taking 
a most lenient view of the plaintiff's failure 
to prove his case satisfactorily and making 
every allowance for the defendant's default 
in not prospecting in a “‘scientific or proper 
manner”, under the circumstances and giv- 
ing due weight to the other extenuating 
circumstances and taking into considera- 
tion the difficulty of apportioning the 
damages in the present case, I think an 
award of nominal damages ought to meet 
the requirements of the case, as also the 
reasonable expectations of the plaintiff 
whose position has not been shown to have 
become worse by the defendant's failure. 
I award Rs. 500 as damages. 

I, therefore, allowing the appeal, modify 
the decree of the lower Appellate Court by 
substituting Rs. 500 for Rs. 4,500 and 
ordering proportionate costs to be borne and 
paid by the parties according to success 
and failure in all the three Courts. 

Z. K, Appeal allowed. 
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land not forminga part of his tenancy, and if his 
adverse possession for more than twelve years is of the 
absolute interest, the landlord’s proprietary right 
is extinguished, but if his adverse possession is only 
of the limited interest, + e., the interest as a tenant, 
ihs landlord's claim for the assessment of rent is not 
barred except under Arts. 130 and 131 of the Limitation 
Act. ip. 624, col. 1] 

If ithe tenant claims thatthe land is rent-free, the 
suit for rent falls under Art. 130 and must be in- 
stituted within twelve years from the time when the 
right to assess the land first arises and this right may 
arise when it comes to the knowledge of the landlord 
that the tenant claims ıt as rent-free. [p 624, col. 2.] 

Birendra Kisore Manikya Bahadurv. Laksmi, 30 
Ind. Oas. 896; 22 C L.J 129 and Kalı Mohan Tripura 
v. Birendra Kisore Maniicya, 31 Ind. Cas. 391; 22 C. L. 
J. 309, referred to. A 

But if the tenant claims the land to bea part of the 
tenancy it means that rent is being already paid for 
the land andso more rent is not payable. In that 
cass a suit to establish aright to assessment of rent 
is governed by Art 13l and limitation does not run 
nbid a has been a proper demand and a refusal, | 
Hem Chandra Chowdhury v. Atul Chandra Chakra- 
vartı, 21 Ind. Cas 179; 19 C. L. J. 118, 190. W N. 
386 and Taran Chandra Ghosh v. Ganendra Nath Hoy, 
ll Ind Cas. 30:16 0 W.N 235, referred to. 

The mere fact that a tenant holds some land under 
the landlord is not sufficient tothrow upon the land- 
lord the burden of proving that in respect of any 
other land in the estate which the tenant may be 
found to be in possession of, he has no right asa 
tenant, and it the land in dispute does not lie 
contiguous to any lands of the admitted tenancy, the 
onus is on the tenant to prove that it isa part thereof. 
[p. 625, col. 2.) 

Ram Monee Mohurir v. Aleemoodeen, 20 W. R. 374, 
Raj Kishen Mookerjee v. Pearee Mohun Mookerjee, 20 
W. R.421, Batai Ahir v, Bhuggobutty Koer, 11 O. L. R. 
476, Sheodeni Roy v. Chatoorbhuj Roy, 8 Ind. Cas. 185: 
12 O. L.J 376, Nanda Lal Goswami v. Jayneswar 
Halder, 6 O. W.N.105 and Protap Chandra Eoy v. 
Judhister Das, 23 Ind. Cas. 69; 19 O. L. J. 408; 19 O. 
W. N. 143, referred to, 

Appeal against the decree, of the Sub- 
ordinate Judge, Pabna, dated the 8th May 
1923, reversing that of the Munsif, Third 
Court at Pabna, dated the 16th May 1922. 

Mr. Atul Chandra Gupta and Babu 
Radhika Ranjan Guha, for the Appellants. 

Moulvi Nuruddin Ahmed, for the Re- 


spondent. 


JUDGMENT.—This appeal arises out 
of a suit in which the main relief claimed 
by the plaintiffs was the declaration of 
their title to some land in khas khamar 
right, the eviction of the defendant from 
the land or assessment of fair rent therefor, 
and other incidental reliefs. The plaint- 
iffs’ case was that the land was recorded 
as being in the defendant's possession in 
“bargabhag” under the plaintiffs, that the 
defendant used to deliver barga-produca 
but set up his jote right for the first 
time in 1914 in a suit for recovery of bargan 
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produce and on this denial of the plaintifis’ 
right to barga-produce the suit was dis- 
missed. The plaintiffs alleged that since 
then the defendant was holding the land 
as a trespasser, The defence, on the 


other hand, was that the defendant and his. 


ancestors had jote right tothe land, that 
it formed part of the defendant’s tenancy 
under the plaintiffs and their co-sharers at 
a rental of Rs. 34-3-5, that on partition the 
rental in the plaintiff's share became 
Rs. 15-13-0 and that the: plaintiffs were not 
entitled to anything extra for the land 
which was being held all along as a part of 
the said tenancy. j 

The Munsif decreed the suit declaring 
the plaintifs’ khas khamar right and 
giving the plaintiffs’ khas possession and 
' mesne profits. 

. The Subordinate Judge then reversed 
that decision and dismissed the suit hold- 
ing that the defendant has succeeded in 
proving that tke land forms part of the 
defendant's admitted tenancy under the 
plaintiffs and theirco-sharer. This finding 
of the Subordinate Judge rests upon the 
following conclusions at which he arrived, 
Ist, the Record of Rights which was in 
favour of the plaintiffs does not raise any 
presumption as the entry therein was an 
unauthorised one; 2nd, the plaintiffs’ 
documentary evidence, viz, the chitta 
paitha and jamabandi are full of serious 
discrepancies, suggesting that they were 
prepared with a sinister motive and are, 
therefore, utterly unreliable; 3rd, the onus 
is upon the plaintiffs to show that the 
defendant held the land in barga, and the 
plaintiffs have failed to prove that the 
defendant or his predecessors ever gave 
barga crops for it, while, on the other hand, 
the circumstances admitted or proved 
made it highly probable that the defend- 
ants case was true. The learned Judge 
was also of opinion that even if the plaint- 
iffs’ case was madeout, namely, that the 
defendant was a bargadar in respect of the 
land in suit, the present suit was barred 
both for assessment of rent and for eviction 
of the defendant as he has been asserting 
since 1905 that the land isapart of his 
admitted tenancy and no additional rent is 
payable thereof. 

Before dealing with the grounds of law 
upon which the learned Judge's finding 
to the effect that the land forms part of 
the admitted tenancy of the defendant is 
challenged on behalf of the appellants, 
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it is necessary to deal with the last of the 
aforesaid reasons given by the Subordinate 
Judge, for, if that reason is sound, no 
other question will arise.’ The learned 
Subordinate Judge has observed thus in 
his judgment: “The defendant with his 
ancestors have been in possession of the 
land as long as living memory runs and 
no witness speaks of the origin of the 
possession; and at least from 1905 he has 
asserted his right to it as appertaining to 
his admitted tenancy, and maintained his 
possession, So the plaintiffs’ right to khas 
possession or to assessment of additional 
rent for it should be deemed to be barred." 
The appellants contend that if the defend- 
ant came upon the land as a bargadar, no 
assertion on his part of his right to hold 
if as a part of the jama admittedly held 
by him can bar the plainfiffs’ claim for 
khas possession or assessment of rent. In 
this behalf reliance has been placed first 
of all on the case of Corea v. Appuhamy 
(1) in which Lord Macnaghten observed 
that one entering into possession and 
having a lawful title to enter, could not 
divest himself of. that title by pretending 
that he had no title. Toapply that principle 
to the present case it will have to be 
assumed that the defendant in the present 
case had a title under which he could 
enter and remain on the land, but that is 
not the plaintifis’ case here; as according 
to the plaintifs the defendant was a 
‘bargadar’ which word, as observed by 
the learned Subordinate Judge, is to be 
understood in the sense in which it is 
understood in the district, namely, that it 
means a labourer enjoying half the pro- 
duce. That caseis also an authority for 
the proposition that one cannot alter the 
character of his possession, for instance 
possession as a co-sharer to that as the 
sole owner, by any secret intention in his 
mind. Here in the present case there is 
no question of the defendant's occupation 
as a bargadar being altered to that as a 
tenant by any secret intention, for the find- 
ing is that there has been an open asser- 
tion of a right to hold the land as a 
part of the admitted tenancy. Nextly it 
is contended that if the defendant came 
upon the land lawfully as a bargadar and 
continued in possession no assertion of a 
right to hold itasa part of his admitted 
tenancy for any length of time would 


(1) (1912) A. O, 230; 81 L. J. P, O, 151; 105 L, T, 880, 
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create a title in him to hold it otherwise 
than in accordance with the terms of the 
contract under which he came in. In 
support of this proposition reliance has 
been placed upon the cases of Beni Pershad 
Koeri v. Dudhnath Hoy (2), Seshamma 
Shetiati v. Chickaya Hegade (.-) and Birenra 
Kisore Manikya Bahadur v. Fuljan Bibi (4), 
In the first of these cases it was held that 
the possession of atenant for life could 
not become adverse within the meaning 
of the Limitation Act by amere notice 


from him that he was holding on a per-’ 


petual or hereditary tenure. The reason 
of the rule is that so long as he was entitl- 
ed to hold as tenant for life, no suit could 
have been brought against him. 
second case the same principle was held 
applicable to the caseof a tenant from 
year to year orfora term of years or as 
mortgagee during the continnance of such 
relation as between him and his landlord 
or his mortgagor respectively. In the third 
case it was laid down that while a contract 
of tenancy is in force neither party can 
obtain a variation thereof even if he per- 
sists long enough in his assertion that 
one of the terms is otherwire than what 
it really is. It is not pretended on behalf 
of the plaintifs that there was any con- 
tract in the present case under the terms 
of which the defendant could hold on 
inspite of the hostile assertion on his part. 
These principles in my opinion, therefore, 
cannot be of any assistance to the plaint- 
iffs. Ifthe land is found as not included 
in the admitted tenancy, it must bea case 
of encroachment or trespass by the defend- 
ant. In such a case it is well settled that 
if the tenant is in adverse possession of 
the absolute interest for over twelve years, 
then the landlord’s right should be held 
to be completely extinguished. If the tenant 
is in adverse possession for such a period 
in respect only of a limited interest as 
tenant, then whatever may be the effect 
of it on the question of the landlord's 
right to khas possession a claim for assess- 
ment of rent will not be barred unless 
as provided for in Art. 130 or 131 of the 
Schedule to the Limitation Act. A suit to 
establish a right to assessment of rent is 
governed by Art. 131. 

Limitation under this Article does not run 


(2) 26 I. O. 216. 27 O. 158: 4 O. W. N. 274; 7Sar. P. 
©. J. 580; 14 Ind. Dec. (x. 8.) 103 ŒP, O.. 

3) 25 M. 507;12 M. L.J 119. 

4) 38 Ind, Cas, 460; 25 O. L. J. 407, 
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until there has been a proper demand and 
a refusal and mere exclusion from enjoy- 
ment does not cause time to run unless 
there has been refusal as a result of a de- 
mand properly made: Hem Chundra Chow- 


- dhuryv. Atul Chundra Chakrabarti (5). There 


is a difference from one point of view 
between a case where the tenant asserts 
that the land encroached upon by him is 
a part of an admitted tenancy and cases 
where the tenant setaup arent-free title 
to the encroached laàd of which Birendra 
Kisore Manikya Bahadur v Laksmi (6) and 
Kah Mohun Tripura v. Birendra kisore 
Manikya (7) are typical instances and in 
which it has been held that where a tenant 
has for over twelve years asserted to the 
knowledge of the landlord that heis under 
no obligation to pav repttheclaim to assess- 
ment ofrentis barred. The difference is 
that in one case the assertion means that 
rent is being already paid for the land and 
so more rent is not payable, and in the 
other that no rent is payable because the 
landlord is not entitled to realise any rent 
for the land. Suits for assessment of rent- 
free lands are governed by Art. 130 of 
the Limitation Act and have to be insti- 
tuted within twelve years from the time 
when the right to assess the land first arises 
and this right may arise upun a distinct 
notice of the tenant's claim to hold it rent- 
free. The case which approaches nearest 
to the present one isthat of Taran Chandra 
Ghose v. Ganendra Nath Roy (8). That was 
a case in which the plaintifi’s case was that 
the defendant had encroached upon the 
plaintiff's khas land and the prayer, as far 
as it can be made out from the report, was 
to eject the defendant or failing in that to 
recover rent from him, and the .defendant 
resisted theclaim on the ground that he 
had occupied the holding fo: about twenty 
years asa part of his admitted jamasand 
that, therefore, he was not liable tu pay any 
additional rent for the land much less to 
be evicted therefrom. It was found that 
more than twelve years before suit there 
was the assertion of this right by the de- 
fendant and that the defendant had forcibly 
in assertion of his claim, appropriated the 
entire crops from the land and there- 
after continued in possession. Under these 


6) 91 Ind. Cas. 179; 19 O. L. J. 118; 19 0. W. N, 


6) 30 Ind. Cas. 896; 23 O. L. J. 129. 
7) 31 Ind. Gas. 391: 22 O. L. J. 309. 
(8) 11 Ind, Cas. 30; 18 O, W. N. 335, f 
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circumstances it was held that the plaint- 
iff’s right to khas possession or to recover 
rent was barrad. It was not a claim for 
assessment of rent but to recover the 
share of the barga-produce or possibly the 
price representing the same, and the facts 
found amounted to a refusal to deliver 
the barga rent. In the present case I 
am unable to read the findings of the 
learned -Subordinate Judge as involving 
findings- which would invoke the opera- 
tion of Art. 131 asa barto the plaintiffs’ 
claim for assessment of fair rent. l am 
of opinion, therefore, that if it is a case of 
encroachment by the defendant the plaint- 
iff notwithstanding defendant’s assertion 
to hold the land encroached upon as a 
part of the admitted tenancy may still 
have a right to have fair rent assessed 
for the land, In this view it becomes 
necessary to consider tha other grounds 
upon which the decision of the lower 
Appellate Court is based. 

The first ground urged in the appeal is 

to the effect that the learned Subordinate 
Judge is in errorin holding that the final- 
ly published Revord of Rights does not, in 
the circumstances of the case, raise any 
“presumption in favour of the plaintiffs, 
This objection is certainly correct, but 
the defect in the judgment of the learned 
Judge in this respect isa mere matter of 
form and not of substance. The learned 
Judge ha3 considered the circumstances 
connected with the entry and has found 
that the entry was an unauthorised one 
and, to put it shortly, was a wrong entry, 
as disclosed by the internal evidence 
relating to the proceedings as a result of 
whioh the entry was made. Wha: he should 
have done was to hold not that the pre- 
sumption did not arise but thatit arose 
and was destroyed. There is, therefore, no 
substance in this ground. 

The second ground is to the effect that 
the learned Judge has wrongly placed the 
onus of proof on the defendant. -On the 
question as to whether the land was a part 
of the defendant’s admitted tenancy the 
learned Judge observes as follows:—-“Now, 
no doubt ordinarily when the question is 
whether a particular plot of landadmittedly 
within the ambit of the landlord’s estate ap- 
pertains to an admitted tenancy of a tenant, 
and that land is not contiguous to any 
admitted land of the tenancy the burden 
is on thedefendant to prove his case, But 
in such cages the landlord either does not 
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admit the tenant's possession to the dispuied 
land or alleges that the possession has be en 
recent and wrongful. Buthere the poss>s- 
sion admittedly extended over seve. al 
generations and the possession was not 
wrongful—it was rightful possession thou-th 
the landlords allege that the defendant's 
right to possess or cultivate the land was 
different from his tenancy right, that it was 
a right derived from a barga contract. 
The landlords thus allege an affirmative 
fact,a bargı distinct from the tenancy and 
the defendant denies it. The defendent 
has little opportunity of proving the nega- 
tive, while the landlord ought to have posi- 
tive evidence to prove the fact.” It is fairly 
well-settled that the mere fact that the 
defendant holds some land under the plaint- 
ifs would not be sufficient to throw upon 
the plaintiffs the burden of proving that in 
respect of any other land in the estate which 
the defendant may be found to be in possus- 
sion of, he has no right as atenant, and that 
if the land in dispute does not le ccn- 
tiguous to any lands of the admitted tenancy, 
the onus is onthe defendant to prove that. 
it isa part thereof, This proposition has 
been laid down in a series of cases amonyat. 
which reference may be made tothose of 
Ram Monee Mohurir v. Aleemoodeen (), 
Raj Kishen Mookerjee v. Pearee Mohun 


‘Mookerjee (10), Batai Ahir v. Bhuggobutty 


Koer (11), Sheodenit Roy v. Chatoorbhuj Roy 
(12), Nanda Lal Goswami v. Jajneswaru 
Halder(13) and Protap Chandra Roy v. Ju- 
dhister Das (14). The facts mentioned by the 
learned Subordinate Judge as distinguishing 
the present case from this long line of cas: s, 
do not make any difference on the question 
of onus, but affect only the question as to the 
quantum of proof necessary to discharge it. 
The respondent, however, urges that the 
learned Subordinate Judge on a considera- 
tion of thedefendant’s evidence has held 
that the defendant's case was highly pro- 
bable and that this showed that he has 
not proceeded upon the view of onus that 
he has propounded in his judgment, I 
have read the judgment of the learned 
Judge over and over again and I think that 
although it cannot be said that a high 
degree of probability always satisfies tl.a 

(9) 20 W. R. 374. | 
mi 20 W. R 421. 
Wl O L R 476. 5 

12) 8 Ind. Gas. 785; 12 O, L. J. 376. 

13) 60, W. N. 105. x 
a 23 Ind, Cas. 69; 19 C. L. J. 408-19 C, W, x. 
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requirement of the definition of proof under 
s. 3ofthe Evidence Act, yet in view of the 
findings arrived at by the learned Judge 
on the relevant questions of fact in the 
present caseit may be safely held that he 
was of opinion that the defendant had proved 
his case apart from the question of onus, 
The effect of this findingis thatthe land 
is proved to have been included in the 
defendant’s rent paying jote of Ra, 345-5 
gds. Ifthatis so it stands to reason that 
the defendant should not be called upon 
to pay any additional rent for it. If the 
land has been treated as otherwise in the 
partition as aresultof which the plaintiffs got 
the portion of the jama bearing a rental of 
Rs, 15-13-0 the defendant is not responsible 
for it and it is only a matter of apportion- 
ment as between the plaintiffs and their co- 
sharers. It would be obviously unjust to 
passa decree for additional rent against 
the defendant and put him to the expense 
and harrassment of claiming an abatement 
from the plaintiff's co-sharers. 

I am accordingly of opinion that the ap- 
peal fails and should be dismissed with 
costs. 


8. 8, Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SERCOND OIIL APPRAL No. 585 or 1926. 
April 29, 1926. 
Present:—Mr. Justice Daniels. 
JAGANNATH SINGH AND ANOTHER— 
PLAINTIFFS—APPELLANTS 


VETSUS 
GANGOO SINGH AND oTHERS— 
DEFENDANT3— RESPONDENTS. 
Hindu Law-—Mirtakshara—Bandhus—Maternal uncle 
and maternal uncle's son, priority between. 
The enumeration of bandhus in the Mitakshara is 


not exhaustive. 
. A maternal uncle is a nearer bandhu than a maternal 


uncle's son, 

Second appeal against a decree of the 
District Judge, Bareilly, dated the 22nd of 
December 1925. 

Mr. A. P. Bagchi, for the Appellants. 

JUDGMENT. —The .plaintiffs-appel- 
lants sued as reversioners of Anandi Singh 
to redeem certain property mortgaged by 
Anandi Singh's widow. The suit has been 
dismissed on the ground that they are not 
the nearest feversioners, their father who 
is admittedly alive being nearer in degree, 
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This point seems to have been conceded at 
the hearing'of the appeal in the Oourt 
below, In this Court the appellants have 
urged : 

1. That the appellants should be treated 
as nearer reversioners than their father. . 

2. That if this plea fails, the Court below 
should have substituted their father as 
plaintiff in their place. 

On the first point the appellants rely on 
the passage from the Mitakshara quoted in 
8. 513, page 742, of the Mayne’s Hindu Law, 
ninth Edition, where the sunsof the mater- 
nal uncle are mentioned as bandhus, but the 
maternal uncle himself is not mentioned. 
It has been held in a number of cases and 
is now settled Jaw, that the enumeration of 
bandhus in the Mitakshara is not exhaus- 
tive, and in the table of bandhus given on 
page 452-A of the same work the maternal 
uncle appears as No. 7 in the list and the 
son of the maternal uncle as No. 19. 

The second plea also fails. No request 
was made to the Court below to substitute 
the plaintiff's father for them as plaintiff, 
and the Oourt below was certainly under 
no obligation to make any such substitution 
of its own motion. 


I accordingly dismiss the appeal under 


O. XLI, r. 11,0. P. O. 


Z. K. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sroonp CIVIL AppBAL No. 241 oF 1925. 
March 25, 1926. 

Present:—Mr. Findlay, Officiating J. O. 
MA ROTI—DEFENDANT— APPELLANT 
VETEUS 
OCHINTOO AND aNoTHRR—PLAINTIFFS— 
RESPONDENTS. 

CGC. P Tenancy Act (I of 1920), s. 6—Absolute 
occupancy .holding—Transfer by widow—Landlord's 
consent-——Absence of legal necessity——Transfer, whe- 
ther surrender tolandlord and lease by him to trans- 


fereg. 

The mere fact thata transfer of a holding by a 
widow has been assented to by the Jandlord cannot 
make it a surrender to the landlord and a lease by the 
latter to the transferee, especially when the transferor 
being a Hindu widow is not at aoe to make a 
valid transfer in the absence of legal necessity. A 


* surrender must normally be a direct transaction with 


the a aud must also be registered. [p. 627, 
col, 2, 

Ramchandra Balkrishna v. Ramchandra Jairam, 65 
Ind, Oas. 952; A. I. R. 1922 Nag. 222, Prare v. Gopal 


* 


"~ 
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Jhira, 15 O. P. L, R.37 and Sunder v. Sitaram, 10 
Ind. Cas. 692, 7 N. L. R. 8, not apphed 

A Hindu widow, upon whom the absolute occupancy 
holding of her husband has devolved, obtains an in- 
terest therein analogous in all respects to the estate 
ofa Hindu widow ın land inherited by her from her 
husband subject only to the provisions of the Statute 
as to surrender and alienation. |p 626, col. 1] 

Bhura v. Ramrao, 17 Ind. Cas 368; 8 N. L. R. 154, 
followed. 


Appeal against a decree of the District 
Judge, Nagpur, dated the 21st March 1925, 
in Second Appeal No. 16 of 1925. 

i Mr. 5. C. Datta Chaudhri, for the Appel- 
ant. 

Mr. V. Bose, forthe Respondents, 

JUDGMENT .—The plaintifs-respond- 
ents, Chintoo and Dewaji, sued the defend- 
ant-appellant Maroti and Musammat Maini 
in the Court- of the Subordinate Judge, 
Second Class, Saoner, on the ground that 
they were reversioners of defendant No. 2 
Musammat Maini’s husband and that the 
sale of the two absolute occupancy fields 
Nos. 4 and 9 in Mouza Sonoli by Musammat 
Maini in favour of the present appellant 
was not binding on the plaintiffs after the 
lifetime of Musammat Maini. The register- 
ed sale-deed in question was executed on 
12th January 1924. The Subordinate Judge 
held that the abovesale was consented to by 
the landlord andthatit, therefore, was bind- 
ing on the plaintiffs. He further held that 
the sale had not been proved to be for legal 
necessity. The plaintiffs’ suit was accord- 
ingly dismissed. 

The plaintiffs appealed to the Court of 
the District Judge, Nagpur, and he held 
that the consent of the landlord could not 
alter the legal position that a Hindu widow 
is unable to alienate her occupancy land 
unless the sale was held to be justified by 
legal necessity. Hefurther held that the 
latter factum had not been made out in 
the present case. The District Judge ac- 
cordingly granted the plaintiffs the de- 
claration asked for, and the firat defendant 
Maroti has now come up on second appeal 
to this Court. 

It is impossible now to attack the find- 
ing of fact arrived at on entirely adequate 
grounds by both the lower Courts that 
legal necessity for the sale has not been 
made out. Even so, however, the Pleader 
for the appellant has urged that, in the 
circumstances of this case, wherea Hindu 
widow has ‘transferred her absolute occu- 
.pancy fields and the transferee has obtain- 
ed, as admittedly was done in this case, 
he consent of the landlord to the transfer, 
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the transferee can retain possession & 
against the reversioners. Reliance has bres 
placed in this connection on the decisiou 
of Hallifax, A. J. O., in Ramchandra Bal- 
krishna v. Ramchandra Jairam (1). The 
argument advanced before me has heen te 
the effect that, on principles analogous 
to those followed by the learned Additioz.a! 
Judicial Commissioner in the case quot- 
ed, the present sale must, in effect, be 
regarded as a surrender to the landlcrd 
folowed by a fresh grant of tenancy 
to the present appellant. In the salid 
decision the case of Piare v. Gopal Jhoru 
(2) was so far relied on. In that case 
the tenant with the consent of the lard- 
lord had transferred by sale a portion 
of his holding andit was held that the 
said portion became a separate holding in 
the hands of the purchaser who was liable 
for a proportionate share of the said reut. 
In the later case of Sunder v. Sitaram 3, 
Batten, A. J. O., held that an arrangement, 
whereby an occupancy tenant surrendered 
part -of his holding to the landlord, who 
agreed to the payment of a portion of rent, 
with the balance of the holding being 
retained by the tenant, was admissible. 
Neither of these decisions seems to ine 
to be sufficient authority for the broad 
proposition urged by the Pleader for the 
appellant that a sale like the present to a 
third party-merely, in reality amounts to 
a surrender plus a subsequent grant of 
the tenancy rights by the landlord to the 
transferee. In both the earlier reported 
eases of this Court quoted, it will be 
noticed that the original tenant still 
retained a portion of his tenancy holding. 
No doubt, the amount of the holding hud 
been curtailed, but, broadly speaking, the 
original tenancy still remained. In the 
present case this is, however, not so. Here 
there was an out-and out sale, not for 
legal necessity by the widow to a third 
person, and 1 am wholly unable to sub- 
scribe to the proposition that the mere fact 
that the landlord assented to the transfer, 
could clothe with legal rights a transac- 
tion which the transferor Musammat Maini 
as a Hindu widow was undoubtedly not at 
liberty to carry through. Surrender, in 


“my opinion, must normally be a direst 


transaction with the landlord, and a sur- 
render as such must be registered. Here, 
(1) 65 Ind. Oas. 952; A I. R. 1922 Nag. 222, 


3) 15 0, P. L.R. 37. 
° ta) 10 Ind. Oss, 602;7 N. L, R & 
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the transfer was actually a technical sale 
to athird party, and the mere fact that 
the landlord’s consent to the transfer was 
obtained,’ cannot, in my opinion, make it 
a valid one if, under the general law ap- 
plicable, it was invalid. 

For my own part, I can see no reason 
whatever for differing from the view taken 
by Stanyon, A. J. C., in Bhura v. Ramrao 
(4) that a Hindu widow, upon whom the 
absolute occupancy holding of her husband 
had devolved, obtains an interest therein 
analogous in all respects to the estate of a 
Hindu widow in land inherited by her 
from her husband subject only to the 
provisions of the Statute as to surrender 
and alienation. The present appellant can 
certainly not claim the benefit of any of 
the provisions as to alienation contained 
in s.6of the O. P. Tenancy Act of 1920. 
I am of opinion, therefore, that, in the 
circumstances ` of the present case, the 
sale deed by Musammat Maini in favour 
of the present appellant cannot be regard- 
ed asa surrender and that the fact that 
the landlord’ consented to the transfer 
could not clothe it with legality in view 
of the incompetence of Musammat Maini 
as a Hindu widow to sell the property, no 
legal necessity for the said transaction 
having been established. 

I think, therefore, that the case has 
been rightly decided by the District Judge 
and dismiss the present appeal. The 
appellant must bear the respondents’ costs. 


Costs in the lower Courts as already 
ordered.: 
G. R. D. Appeal dismissed, 


(4) 17 Ind, Cas. 366; 8 N. L. R. 154. 





OUDH CHIEF COURT. 
Fiast CIVIL APPEAL No. 2 or 1925, 
March 22, 1926. 

Present:—8ir Louis Stuart, Kr., Chief Judge, 
and Mr. Justice Raza. 
RAGHUBIR SINGH AND OTHERS— 
PLAINTIFÊS—APPRLLANTS 
Versus 
CHATUR SINGH AND oTHERS—DEFENDANTS 
— RESPONDENTS. 

Registration Act (XVI of 1908), 2. 17—Family 
arrangement—Compromise . filed tn Revenue Court— 
Terms embodied mn compromtse—Regisiration, 

A compromise containing a recital of the terms 
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agreed upon under a family arrangement and filed in 
the Mutation Court does not require registration. 
[p. 629, col. 1.5 

Khunnt Lal v, Gobind Krishna Narain, 10 Ind. Cas. 
477: 83 A. 356; 15 0. W N. 545, 8 A L.J. 552, 13 O. 
L. J. 575; 13 Bom L R. 427, 10M. L. T 25; (1911) 1 
M. W. N. 432; 21 AL L J. 645, 88 I A. 87(P. C) and 
Satrohan Lal v. Nageshar Prasad, 35 Ind. Cas 770; 19 
O O 75;30 L.J 339, referred to. 


Appeal against the judgment and dec- 
reeof the Subordinate Judge, Hardoi, dated 
the 3rd October 1924. | 

Mr. Bisheshar Nath, for the Appellants, 

Mr. Niamatuliah, for the Respondents. 

J UDGMENT.—This appeal arises out 
of a suit in which the plaintiffs, who are the 
vendees of most of the reversioners of a 
certain Lachbman Singh, who died in 1891, 
claimed for the possession of a portion of 
the property against persons holding under 
transfers made by Lachhman Singh's 
widow. Lachhman Singh's widow Mahtab 
Kunwar died in December 1918. After her 
death several collaterals applied for muta- 
tion of names in the Revenue Courts. These 
collaterals may be conveniently grouped as 
follows:— 

Raghunath Singh and others as represent- 
ing one branch; 

Debi Singh and Gulab Singh as represent- 
ing another branch; 

Zalim Singh as representing a third 
branch; 

Kishun Singh and Tikam Singh as repre- 
senting a fourth branch; and 

Kuber Singh as representing a fifth 
branch. ; 

Under the Mitakshara Law to which the 
parties are subject the inheritance should 
have gone in four parts to Tikam Singh, 
Kishun Singh, Zalim Singh and Gulab 
Singh as nearest to the deceased and the 
other branches should have got nothing; 
but the parties arrived at an arrangement 
among themselves under which they agreed 
that they would not follow the law but 
would give a fifth share to each branch. 
Tikam Singh at first refused to agree to 
this arrangement but subsequently he'did 
agree to it. The Trial Court refused to 
accept this agreement as binding on Tikam 
Singh and accordingly plaintiffs-appellants 
appeal against this decision pleading that 
he is only entitled to one-tenth. They 
also ask for consequential relief in respect 
of a certain house constructed by some of 
the transferees and for reliefin respect of 
Rs. 75 found by the lower Court to have 
cies taken by the widow for legal neces- 
sity, 


. 
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In respect of the principal point taken by 
the appellants it is only necessary to say 
that our decision turns upon our construc- 
tion of Ex. 26 the so-called sulehnama put 
in by all the parties except Tikam Singh 
on the 7th March 1919 and Ex. 27 Tikam 


Singh’s application by which he revoked his. 


former refusal and agreed on the 14th 
March 1919 toaccept the sulehnama. These 
documents were filed before the Revenue 
Court in the course of mutation proceedings 
"and mutation took place in accordance with 
them. We hold that the two documents 
taken together constitute a family arrange- 
‘ment within the meaning of the decision 
of their Lordships of the Privy Council in 


Khunni Lal v. Gobind Krishna Narain (|). 


We consider that the compromise filed in 
that mutation case contained a recital of the 
terms agreed upon under a family arrange- 
ment and that in these circumstances thera 
was no necessity for registration. We 
accept the view taken by a Bench of the 
Judicial Commissioner's Courtin Satrohan 
Lal v. Nageshwar Prasad (2), Accepting 
this view we find infavour of the appellants 
on the firat point and decide that the share 
of Tikam Singh was only one-tenth in 
the property in question. “ 

On the second point it followa as a 
_ necessary consequence that the appellants 
are entitled to recover the site of the house 
over an area of one-fourth less by one-tenth, 
that is to say, over three-twentieths. 

On the third point we find that the Rs. 75 
were taken for legal necessity. This will 
necessitate a correction of the amount that 
will ba paid by the plaintiff for their relief. 
Instead of paying #ths of Rs. 275, they 
will have to pay 9/10ths of Rs. 273, namely, 
Rs. 247-8-0 and will then be entitled to a 
9/10ths share in the first three items of the 
property described in para. 2 of the plaint 
and will in addition obtain a 3/20ths share 
in the site of the house built by dafendants 
Nos. 1 to 3. Six months extra will be 
allowed for the purpose, Decrea will be 
amended accordingly. As the appsilants 
have succeaded in their appeal practically 
in its entiraty they will ba allowed their 
costs in this appeal from the contesting 
respcndents. The contesting respondents 
will pay their own costs We see no reason 


(1) 10 Ind. Oas 477; 33 A 336; 15 O. W.N 545, 8 
AL. J 552; 13 0. L. 4.515; 13 Bom. L. R. 427, 10 aL 
L. T. 25, (LOLI) 1 M. W. N 432, 21M. L J. 615; 381. 
A. 87 (P. O). i 

(2) 35 Ind, Oas, 770; 19 O. O. 75; 3 O, L. J. 339. 
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to interfere with the order as to ‘costs in 
the Court below. 


G. H. Appeal allowed, 


CALCUTTA HIGH COURT. 
ApesaL FROM ORDER No. 316 or 1924, 
; January 4, 1926. 
Present:—J ustice Sir Ewart Greaves, Kr., 
- and Mr. Justice Panton. 
ABDUL RAHAMAN HAJI HOSSEIN— 
DECRER-HOLDER-—ÅPPELLANT 
VETSUS - 
GOURHARI GHOSE—JUDGMENT-DEBTOR— 
RESPONDENT, 

Execution of decree—Judgment-debtor's minor tty 
question of. 

It is not open tothe Executing Court to decide tho 
question of minority of the jadgment-debtor Tho 
proper Oourt to do so would be that which passed tho 
decree. [p 630, col. 2 | 

Kalipada Sirkar v. Harimohan Dalal, 35 Ind. Cas. 
856, 210. W. N. 1104; 24 O. L. J: 375, 44 O 627 
followed. ' 
_ Appeal against an order of the Additional 
District Judge, Howrah, dated the 8th of 
August 1924. 

Babus Hiralal Chakravartt and Shama- 
das Bhattacherjya, for the Appellant. 

Babus Prokas Chandra Mazumdar and 
Urukramdas Chakravarit, for the Respond- 
ent, . 


JUDGMENT. 

Greaves, J.—This is an appeal by the 
decree-holder against a decision of the 
District Judge of Howrah, dated the uth 
August 1924. On the llth December 1922 
a decree was passed on the Original Side 
of this Court for a sum of Rs. 3,685 against 
the respondent in this appeal, Gourhari 
Ghose. The decree was passed ex parte. 
Inthe title suit in which the decree was 
passed Gourhari is described as the sole 


‘surviving partner of the Firm of Rasiklal 


Ghoss-Kanyalal Ghose carrying on business 
at the address there stated and the decree 
was passed against Gourhari in this capa- 
city. On the Sth Jane 1923 the decree 
was transmitted to Howrah for executiun. 
Proceedings for attachment of the moveable 
properties of the judgment-debtor were 
taken by the decree-holder but this proved 
infructuous. Accordingly, on the 13th May 
1924 the decrea-holder applied to execute 
the decree against the immoveable proper- 
On the 17th June 1924 
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a petition of objection was preferred on be- 
half of Gourhari against the execution of 
the decree. It was alleged that it was a 
void debt and that Gourhari was a minor 
atthe time the decree was passed. The 
learned Judge in the Court below has given 
effect to this contention and has held that 
as the judgment-debtor was a minor and 
as the attached properties were exempted 
under s. 247 of the Indian Contract Act 
they should be released from attachment 


and the decree-holder was given time until : 


the 27th August 1924 within which to take 


steps. No steps were taken and on the 
27th August 1924 the execution case was 
dismissed for default. l 


Two preliminary objections have been 
taken. The first is that there is no appeal, 
it was sought to show that this was a claim 
. case and we were referred to various orders 
in support of this. 
clearly untenable and although the appli- 
cation may have been wrongly headed it 
clearly was nota claim case. Then ib is 
said that by reason of the dismissal of the 
execution case no appeal from the order of 
the 8th August 1924 lay. This contention 
is, we think, unsound. At the time the 
order appealed against was passed the exe- 
cution case was still pending and had not 
been dismissed and accordingly, we think 
that both the preliminary objections must 
fail. The order of the 8th August 1924 is 
attacked by the appellant on the ground 
that if was not open to the Executing Court 
to go into the question as to whether Gour- 
hari was a minor or not and it is said that 
as the decree was passed against him asa 
major the Executing Court was bound to 
execute the decree on this basis and that 
if in fact Gourhari was a minor it was 
open to him to apply on the Original Side 
to have the decree of the llth December 
1922 set aside. It is further urged that the 
learned District Judge has held that Gour- 
hari was a minor on evidence which is in- 
admissible, namely, the horoscope. 
as the second point is concerned there does 
not seem to us any substance inthis. It 
may be that the horoscope was no evidence 
hut the mother of the boy herself gave 
evidence and although her evidence may 
have been somewhat conflicting there was 
some evidence before the Judge which he 
might accept on the question. But we do 
not think thatit was open to the Execut- 
ing Court to go into the question. After 
all the decree was passed against Gourhari 
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So far” 
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as a major and it was not open to the Execut- 
ing Court to go behind the decree and decide 
any question of minority and we agree 
with the contention of the appellant that 
the proper Court to deal with any question 
of this kind was the Court who passed the 
decree of the llth December 1922. We, 
therefore, hold that the decision of the Dis- 
trict Judge with regard to the minority of 
Gourhari cannot stand. See the case of 
Kalipada Sirkar v, Harimohan Dalai (1). 

We, accordingly, set aside the order of 
the District Judge of the 8th August 1924 
and we direct the District Judge to proceed 
with the application for execution. 

The appellant will be entitled to his 
costs in all Courts, hearing fee in this Court 
one gold mohur. 

Panton, J.—I agree. 

Appeal allowed. 


M. B. 
(1) 35 Ind. Oas. 856, 21 O.W. N. 1104; 240. L. J. 
75; 44 0, 627. 


MADRAS HIGH COURT. 
ÅPPEAL AGAINST OrDHR No, 93 oF 1922. 
January 21, 1925. 

Present: —Mr. Justice Venkatasubba 
Rao and Mr. Justico Madhavan Nair. 
MAHOMED ANWARUL HUQ SAHIB 
AND ANOTHER—PRTITIONERS Nos, 2 AND 3 
—— A PPRLLANTS 

Versus 
M. A. SRINIVASA IYENGAR AND 
OTUERS—RRSPONDENTS AND PETITIONERS 


Nos. 1 anp 4— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8. 144, O. 
XXI, r. 89-—Restitutron—Wrongful attachment of 
judgment-debtor's property—Order sari o claim 
petition, reversal of, on appeal—Prvrvate sale by judg- 
ment-debtor-—Court sale, setting aside of—Reastitution, 
application for, for loss on account of vate sale-— 
Damages for wrongful attachment, whether claimabdle. 

In execufion of a decreas against the ‘assets of a 
deceased person, certain properties belonging to one 
of the judgment-debtors were attached and purchased 
by the decree-holder himself. The judgment-debtor 
whose properties were thus attached objected to the 
attachment on the ground that they were not liable 
to be proceeded against. The petition, however, was 
dismissed and pending an appeal against the order 
he effected a private sale of the properties attached, 
and had the sale set aside under O., KAL r. 89, 0. P. 
O. His appeal was subsequently allowed. On an 
application by the judgment-debtor under s. 144, 
0O. P. O., by way of restitution for loss incurred by 
him by reason of the private sale of the property: 

Held, that the judgment-debtor was not under 


any legal obligation to pay the amount into the 


"+ 
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Qourt and the loss incurred was very remote and 
could not be said to flow from the act of the decree- 
holder in bringing the pepe to sale. [p. 632, col. 1 | 

A separate suit for rages for wrongful attach- 
ment of properties will lie anda claim therefor does 
sa ore within the purview ofs. 144, O. P. O. fp. 632, 
co 


Appeal against an order of the District 
Court, Chingleput, dated the 23rd September 
1921,in M. P. No. 242 of 1921, (O. B. No. 43 


of 1913, E. P. No. 34 of 1915 and M. P. No. 
423 of 1915.) 


a 

FACTS appear from the following order 
of the District Court, Chingleput, dated the 
23rd September 1921:— 

This is a petition to recover Rs. 35,000 
by way of damages under s. 144 of the C. P. 
O., 1908, under the following circumstances. 

The decree-holder in O, 8. No, 43 of 
1913 on the file of this Court in execution 
of the decree against the assets of one 
“ Rahimanniesa Begum Sahib attached the 
properties belonging to the father of peti- 
tioners herein (who was the 3rd defendant 
in the suit). The petitioners’ father pre- 
ferred a claim in M. P. No. 423 of 1915 
which was dismissed. The properties were 
ordered to be sold. The decree-holder pur- 
chased the properties in Court auction. The 
petitioners deposited the decree amount 

and the sale was set aside. 

The petitioners filed O. M. A. No. 97 
of 1919 on the file of the High Court, 
Madras. The appeal was allowed and the 
petitioners drew back the moner deposited 
by them excepting Rs. 3,000 and odd for 
which also a petition is pending. 

The petitioners allege that they were 
forced to sell their properties for Rs. 22,000 
which are really worth Rs. 60,000 and that, 
therefore, they have incurred a loss of 
Ra, 38,000 and the present petition is filed 
under s. 144 (restitution proceedings) to 
recover thatamount from the decree-holder 
in the suit. i 

The respondent contends that under 
the circumstances stated no case for re- 
stitution arises and adds that the question 
as to the real value of the property attach- 
əd and sold cannot be raised now, as it 
was determined to be Rs. 8,000 to the know- 
ledge of both parties in the execution pro- 
ceedings in O. 8. No. 43 of 1913, and as 
petitioners are estopped from objecting to 
that valuation owing to first petitioner's 
father contending in O. 8. No. 23 of 1808 
when it was in the Poonamalle District 
jMunsil 6 Oourt that that property was worth 
Rs. 8,060, and that the Munsif also held 
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after an enquiry that if was worth lv: 
amount, and that ad valorem Cout | 
should have been paid on the amount all>. 
ed as damages. 

The following points were 
arguments: 

(1) Whether the remedies wanted can >: 
had under s, 144? 

(2) Whether the point raised is res yu ': 
cata? 

8) Whether ad valorem Court-fee is p v- 
able? 

(4) Whether the petitioner is estopp 1 
from claiming the damages ? 

(5) What amount if any is payable ue 
damages? 

Ist point:—I think on the facts reli | 
on in the petition itself thatno case ior 
restitution as claimed arises. No dot. 
this OCourt’s order ordering that the m» 
perty in question was liable to he x d 
in execution of the decree in ©. 5. Xn. 
43 of 1913 was a decree, being «u 
order under s. 47, O. P. ©, and it wis 
reversed by the High Court on appeal bot 
the petitioners can recover only in Consegna- 
ence by way of restitution under s. 111, ^. 
P. C., the amount they deposited in Cir +t 
to set aside the Court sale held in wt uv 
this Court. The fact even if true that th v 
were not able to raise money for maki 3 
the said deposit otherwise than by sellu x 
that property privately to a third par 
fora low value cannot, in my opinion,enal, a 
him to recover the diiference betwern i s3 
real market price and the price for whit 
it was sold as damages unders. IIRC ’. 
O., from the respondent, If,on the oth'r 
hand, they had kept quiet, they would nov 
even get back their property seeing th ! 
the auction-purchaser was not a strang r 
but the decree-holder himself. Theiru - 
necessary procedure in getting the Com - 
sale set aside, it is that has really ceccus: | 
them real loss if any. In my opinion the 
claim made by the petitioners is nol inte 
nature of restitution under s. lH, C.P 0. 
andl accordingly find this point agun 4 
them. 

3rd point:—No question of stamp uria 3 
as the relief is sought under a poitea 
purporting to be under s. Ill, © ¿> 
C 


fixe | 


It is unneceasary to go into the q'u '- 
tion of the valuation of the property sed 
to the stranger to which the remaint: g 
points relate in the view of the matter l ha'e 
taken under the frst point, 
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In the result this petition is dismissed 
with costs, 

Mr. C. Venkatasubbramaniah, 
Appellant. 

Messrs. C. S. Venkatachariar and N. S. 
Rangasami Iyengar, for the Respondent. 

J UDGMENT.—Into the very intricate 
details of this litigation, it is unnecessary 
to enter. The facts are clearly set forth in 
the petition filed in the lower Court by the 
present appellants dated llth April 1921. 
The short question to be decided in this 
appeal is whether the alleged loss incurred 
by the appellants by reason ofthe private 
sale of the property effected by them is 
a loss that can be made good, by an order 
under s. 144, O. P. ©. The appellants were 
not under any legal obligation to pay the 
amount into Court. As a matter of abund- 
ant caution, they sold the property by 
private contract, raised money and paid it 
into Court under O. XXI, r. 89. They de- 
posited the amount on the footing that 
they were likely to lose the appeal which 
was then pending. If they were success- 
ful they would be entitled to get the pro- 
perty back without any payment into Oourt. 
The damages, therefore, that are claimed 
are very remote and cannot be said to 
follow from the act of the respondent. 

‘In regard tothe mesne profits claimed, 
there is no allegation in the petition that 
the respondent took possession of the pro- 
perty and it is very improbable that he 
was in possession because the sale was set 
aside before the time elapsed for confirm- 
ation. 

In these circumstances, we donot think 
that there is any ground for the contention 
that the appellant is entitled to mesne 
profits. 

A third claim was advanced before us 
and it isthis. It is said that for wrongful 
attachment the appellants are entitled to 
some damages. In our view such damages 
do not come within the purview ofs. 144. 
Sub-section 2 clearly states that itis not 

open to a party to institute a suit for pur- 
pose of obtaining any restitution which 
could be obtained by application under 
sub-s 1. It is impossible to uphold the con- 
tention that in respect of damages for 
wreogful attachment, a separate suit will 
not lie. 

The result is that the appeal fails and is 
dismissed with costs. 

y.N. Y 


for the 


Appeal digmissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 34 or 1926. 
January 26, 1926. 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Panton. 
MANINDRA OHANDRA RAY 
CHAUDHURY AND ANOTHER— APPELLANTS 
VETSUS 
SUNITI BALA DEBI AND OTHERS — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLIII, r. 1 
(s)}—Receirer, order refusing appointment of, tf appeal- 

able—Mortgagee, when may apply for appointment of 
Pioen Mne surt, when terminates. 

An appeal lies against an order refusing to appoint 
a Receiver. [p. 634, col. 2.] 

Bardya Nath Adya v. Makhan Lal Adya, 17 O. 
160; 8 Ind Dee. (N. s) 994, Khagendra Narain 
Singh v. Shashadharjha, 31 O. 495 and Hari Lal v. 
Pryag Ram, 19 Ind. Oes. 553; 17 O. W. N 986; 18 C. 
L. J. 39, referred to. 

The Oourt may appoint a Receiver at the instance 
of a mortgagee where the action is either for fore- 
closure or sale if there is reason to suspect that the ` 
security is insufficient or ifthe interest is io arrear. 
[p. 635, col 1] 

Ghanashyam Masser v. Gobinda Moni Dasi, 7 C. W. 
N. 452, Ijastern Mortgage & Agency Co, Ltd. v. 
Rakea Khatun, 17 Ind. Cas. 202; 16 O. W. N. 997 and 
Weaiherall v Eastern Mortgage & Agency Co. Ltd., 
9 Ind Cas. 985; 13 O L. J. 495, referr 

The right of the mortgages to ask for a Re- 
ceiver is not affected by the fact that a decree for 
sale has been passed because the suit cannot be 
said to have terminated till the oper is sold or 
the mortgage- money is paid. [p. 635, col a 

Appeal against an order of the O ciating 
Subordinate Judge, Rangpore, dated the 4th 
of January 1926. 

Sir B. C Mitter, (with him Babu Promotha 
Nath Bandopadhaya), for the Appellants. 

Messrs. H. D. Bhose, D. N. Bagchi, S. C. 
Bose (with him Babus Tarakeswar Pal 
Chaudhury and Mohini Mohan Bhatta- 
charjee), for the Respondents. 

JUDGMENT.—This appeal which 
arises out of one stage of a cértain case 
has a long history behind it. It is only 
necessary to state certain relevant facts in 
order to appreciate the question which has 
been raised before us. One Suniti Bala 
Debi, the respondent before us, executed a 
mortgage in favour of her step mother 
named Dhara Sundari and Sarajini on the 
5th March 1907. Dhara Sundari brought a 
suit for her share of the mortgage-money 
on the 25th March 1909. That suit was 
defended by the mortgagor Suniti Bala on 
various grounds. The Subordinate ‘Judge 
passed a decree in favour of Dhara Sundari, 
On appeal by Suniti Bala this Court set 
aside the decree while maintaining the 


°” finding of the Trial Court with regard to 
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the validity of the mortgage, This Oourt 
remanded the case for amendment of ths 
plaint and after amendment for making a 
proper decree on the mortgage for the 
entire mortgage-money. Suniti Bala pre- 
ferred an appsal to the Privy Council and 
tha decision of the High Court was affirm- 
ed by the Judicial Committees, The case 
is reported as Sunitabala Debi v. Dhara 
Sundari Debi Chowdhurani (1). The deci- 
sion of the Privy Council was passed on 
the 30th May 1919. During the pendency 
of the appeal before the Privy Council an 
application was made on behalfof the plaint- 
iff on the 27th April 1916, before the Sub- 
ordinate Judga for the appointment of a Re- 
ceiver of the mortgaged properties. The 
Subordinate Julge made an order for the 
appointment of a Receiver on the 22nd 
Saptembar 1916 and an appeal was prefer- 
red against that decision to this Court 
which was.dismissed on the 15th December 
1916. The Reaeiver took.possession of the 
mortgaged properties in January 1917 and 
has besn in possession till the 3lst Decem- 
ber 1925. The appellants before us got an 
assignment of the interest of Dhara Sundari 
in the mortgage on the 15th December 
1920 and they were added as plaintiffs: 
henceforth in this judgment they will be 
described as plaintiffs in the suit. In the 
meantime, the other mortgagee Surajini 
had assigned her interest in the mortgage 
bond to one Heramba in April 1912 who 
was added originally as a co-defendant. He 
made an application subsequently to be 
transferred to the category of plaintiffs and 
joined as aco-plaintiff. This was objected 
to by Suniti Bala and the application of 
Heramba was dismissed on the 5th August 
1921. This order of the Subordinate Judge 
was set aside on revision by this Court in 
1923 and Heramba wasjoined asa co-plaintiff 
in the mortgage suit. It appeara that sub- 
sequently Heramba compromised his claim 
with the mortgagor and it was settled that 
Heramba was to receive a fixed sum of 
money in lieu of the debt according to the 
mortgage-bond After the decision of the 
Privy Council, the plaint was amended as 
directed by the Appellate Oourt and a pre- 
liminary decree on the mortgage was pas- 
sed on the 24th March 1924 by the Subordi- 
nate Judge. He, however, disallowed cer- 


(1) 53 Ind. Cas. 131;46 J. A 272; 37 M L.J 
483,17 A. L. J. 997, (1919); M. W. N 821; 22 Rom 
L. R. 1; 24 O. W. N. 297; 11 L, W. 227; 47 ©. 175, 2 
U, P. L. B. (P, O.) 2 (P. O.) 
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tain claims of the mortgagees for compo.in | 
interest. There was an appeal asagainst that 
part of the decree by the mortgagees anl 
the decree of the Subordinate Judge was 
modified allowing the appeal of the m»rt- 
gagees, by this Court on the 25th March 
1925. Under that decree, the date of tha 
payment of the mortgage-money was fixed 
on the 25th September 1925. Just alter 
the preliminary decree on the mortgage, 
the Subordinate Judge made an order dis- 
charging the Receiver appointed in 1915 
by his order dated the 26th March 1921. 
The plaintifs appealed against that ordes 
to this Court and the order was set asiuc 
by a Divisional Bench of this Court by it, 
order dated the 30th April 1925. I shan 
come back to this decision, because a gno. 
deal of the controversy in this appeal de- 
pends upon the effect of this decision. O. 
the 22nd May, 1925, the mortgagor obtaine: 
leave to appeal to the Privy Council a; 
against the preliminary decres on the mort- 
gage made.by this Court on the 25th March 
1925. This leave was rejected by this 
Court on the 26th November 1925 for non- 
compliance of certain orders made by this 
Court. Then, the mortgagor presented an 
application for review ofthat order of the 
26th November which was rejected on the 
30th November 1925. Plaintiffs then mede 
an application for final decree on the L?tp 
November 1925 and their case is that thev 
could not make the application immediately 
after the expiry of the date fixed by thie 
Oourt for payment of the mortgage mones 
because of the pendency of the proceeding- 
relating to leave to appeal to the Privy 
Council. The hearing of this applicatior 
for final decree was fixed by the Buboidi- 
nate Judge on the 9th January 1926, the 
reason for fixing that date apparently was 
that the record of the case was in this 
Oourt. On the 30th November 1925, the 
day on which her application for review of 
the orderinthse Privy Council Department 
was rejected the mortgagor made an appli- 
cation before the Subordinate Judge for 
discharge of the Receiver, having based her 
application on the judgment of the [hich 
Court in connexion with the Receiver mat- 
ter dated the 30th April 1925. Upon that, 
the mortgagees presented two applications 
in-one of which they opposed the discharge 
of the Receiver and in the alternative thoy 
prayed for the appointment of a fresh Ra- 
csiver. The Subordinate Judge by his 
judgment dated the 4th January 1926, 
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ranted the application of the mortgagor 
diechareing the Receiver and, rejected 
the application of the mortgagees for the 
fresh appointment ofa Receiver. The final 
decree in the mortgage suit was made on 
the 13th January 1916. It appears that 
before the mortgage suit was instituted in 
1903, the mortgagees were paid Rs. 900 odd, 
out of the interest payable under the mort- 
gage. From 1909 till the appointment of 
the Receiver in 1916 no interest was paid 
on the mortgage. Under the final decree 
at present, the share of the mortgage- 
money to which the mortgagees, the appel- 
lants, are entitled, has come up to some- 
thing like Rs. 2,50,000. The amount that 
was due to the other mortgagee Heramba 
Nath Banerjee amounted to something 
about Rs. 1,60,000, During the management 
of the Receiver he had in his hands an 
amount of about Rs. 1,20,000 which was 
paid in satisfaction of the money due to 
Heramba for his share with the consent of 
the present appellants under orders of this 
Court. The amount due to Heramba has 
been reduced to something like Rs. 10,000. 
The Subordinate Judge in his judgment 
which is appealed against purported to fol- 
low the directions of the High Court in its 
judgment of the 30th April 1925. It is un- 
necessary to recite all the observations made 
in that judgment, but the order was to this 
effect: “Ib is ordered that the order of the 
Court below discharging the Receiver be 
and the same is hereby set aside and in 
lieu thereof it is directed that for the pre- 
sent the Receiver do continue in charge of 
properties in suit till the 3lst December 
1925.” The Subordinate Judge observed 
that according to the judgment of the 
High Court, the mortgagees were entitled 
to make a fresh application for the appoint- 
ment of a Receiver if the execution of the 
decree is hampered by the’ act or conduct 
of the defendant; and as he was of opinion 
that nothing has happened to that effect, 
the mortgagees were not in a position to 
apply for the appointment of a Receiver. 
But the circumstances which the High 
Court had under consideration wers altered 
by the fact that the mortgagees were not 
in a position to put the decree into execu- 
tiom before the 3lst December 1925. The 
final decree as has been already stated, bad 
not been passed and although the mort- 
gagees had madean application in Novem- 
ber for the final decree, it was not made 


till thes 13th of: January, after the date of ° 
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the judgment appealed against. It is no 
doubt true that the Subordinate Judge 
felt himself bound by the observations 
made by this Oourt, but the appellants con- 
tend that having regard to all the circum- 
stances that have been set forth above, 
there has been no alteration in the position 
of the parties since 1916 when the Receiver 
was appointed and there is no reason 
whatsoever why the Receiver should be dis- 
charged. 

The grounds on which the appellants 
base their contention may be shortly stated. 
Furst, that the mortgage is an English 
mortgage and there has not been payment 
ofany interest to the mortgagees and the 
order of appointment efa Receiver under 
such circumstances is almost a matter of 
courss. Secondly, that the managemant of 
the Receiver of the mortgaged properties 
would be more beneficial. Thirdly, that 
the value of the mortgaged properties is in- 
sufficient for the purpose of payment of . 
the mortgage-debt; and fourthly, that 
having regard to all the circumstances of 
the case, itis just and convenient that a 
Receiver should be appointed. 

On behalf of the respondent Mr. Bose 
has taken a preliminary objection that no 
appeal lies against the order of the Sub- 
ordinate Judge and his contention is based 
upon the language of O. XLII, r. 1 (8) 
which runsthus: “An appeal shall lis from 
the following orders under the provisions 
of s. 104, namely :—(s) an order under 
r.lorr.4of O. XL." The argument seems 
to be that underO AL, the Court may, by 
order, appoint a Receiver of a property, 
aud there is an appeal against that order, 
but where the Oourt declines to appoint a 
Receiver that is not an order made under 
O. XL, r 1 and, therefore, no appeal lies 
under O. XLII, r. 1 (s) of the Code. This 
argument does not appeal to us to beat all 
sound. When an application is made 
under ©. XL for the appointment of a 
Receiver, the Court mayor may not make 
an order granting that application. If ths 
Court refuses to make an order granting 
the application, it is no less an order 
made under O. XL than ifit had made an 
order granting the application. It, therefore, 


‘comes within the provision of sub-r. (s) of 


r. lof O. XLIIL Under the C. P. C. of 
1882 such orders were appealable. See the 
cages of Baidya Nath Adya v. Makhan Lal 
Adya (2) and Khagendra Narain Singh. v. 


(2) 17 O. 160; 8 Ind. Doo. (x. SI3994. 6 
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Shashadharjha (3), Under the present Code 
a similar objection was raised as regards 
the maintainability of an appeal from an 
order refusing to grant a temporary injunc- 
tion under O. KXXIX of the Code, the 
language of which is in similar terms as in 
It was contended that there was no 
appeal against an order refusing to grant 
a temporary injunction. This argument 
was repelled by this Courtin the case of 
Hari Lal v. Pryag Ram (4) and we need 
hardly say anything more in support of the 
propositionthat an appeal in this case is 
maintainable than that we accept the rea- 
soning of the learned Judges in that case. 
The preliminary objection, therefore, fails. 
Now the appeal being admissible it ap- 
pears that the plaintiffs have made a prima 


facie case for the appointment of a Receiver. - 


It is settled Jaw in this country that the 
Court may appoint a Receiver atthe in- 
stance of a mortgagee where the action 1s 
either for foreclosure or sale if there is 
reason tosuspect that the security is in- 
sufficient or if the interest is in arrear. 
Ghanashyam Misser v. Gobinda Moni Dasi 
69 Eastern Mortgage & Ageny Co., Ltd. v. 
Rakea Khatun(6) and Weatherall v. East- 
ern Mortgage & Agency Co., Ltd. (7).| The 
right of the mortgagee to ask for a Receiver 
is not affected by the fact that a decree for 
sale has been passed because the suit can- 
not be said to hava terminated till the 
a ae is sold or the mortgage-money 
paid. 

Itis argued on behalf of the respondent 
by Mr. Bose that in thiscase the mortgagor 
is not to blame for the non-payment of 
interest as the lady did not get into posses- 
sion of theproperty till May 21, 1914 and 
she remained in possession till the l0th 
January 1917. Previous to May 1914 the 
Administrator General was in possession of 
the properties as Administrator to the 
Estate of her father and the Adminjstrator- 
General had been paying off other debts 
charged on the property. Itis also urged 
that the present appellants might have got 
one half of the sums paid to Heramba in 
liquidation of his share of the mortgage 
money. Butit was by their consent that 
they did not receive any portion of that 
amount, Therefore, the principle of those 


3) 31 O. 495. 

4) 19 Ind Oas 553,17 O. W. N. 996, 18 0. L. J 39, 
5) TO. W. N 452 

6) 17 Ind. Oas 202; 16 O. W. N. 997. 

7) 9 Ind. Oas. 985; 13 O. L. J. 495. 
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cases do not apply. It is the misfortune 
of the mortgagor that she did not get pəs- 
session of the property till 9th May 1914 
but the mortgages may complain that what- 
ever may be the reason theinterest payable 
15 in arrear and heis about to suffer Be- 
sides nothing has been shown why this lady 
could not pay any portion of the interest 
during the two and a-half years she was in 
direct management of the property, before 
fhe management was taken by the Receiver 
from her hands. Shecannot gain any credit 
for the payments made by the Receiver out 
of the income of the property in liquida- 
tion of the mortgaged-debt. The mort- 
gagees may very well say that itis due to 
the good management of the Receiver that 
such amounts were paid and they urge 
that as a good ground why the management 
by the Receiver should continue. It is 
next urged on behalf of the respondents 
that thera isa sum of about Rs. 1,50,0U0 as 
outstandings due from the tenants which 
the lady would be able to realise more 
quickly than the Receiver owing to her 
psrsonal iniluence This seems to be quite 
problematical because if she exerted her- 
self, by the exercise of her personal influ- 
ence she could have enabled the Receiver 
to realise those sums out of which the mort- 
gage-money might have been reduced toa 
considerable extent. There wasno raason 
why she should have remained idle if by 
her personal assistance the Receiver could 
have possibly realised a considerable amount 
of money from the mortgaged proper- 
ties. 

It is unnecessary for us to state at this 
stage anythingas regards the value of the 
properties because that may be a matter 
for decision by the Court in subsequent 
proceedings. But the fact that the relation 
between the parties are strained to the 
utmost limit and that they entertain illfeel- 
ingas against each other must be taken into 
consideration. Ifthe management is left 
with the lady, the plaintiffs, if they so 
desire, will beable to put difficulties in her 
way, they being co sharera, and on the 
other hand thelady may not desire to make 
the path of the plaintiffs easy for the realisa- 
tion of their just dues. It has been stated 
before usthatthe lady would undertake jo 
pay all the profits to the plaintiffs. If this 
is sincere what benefit would be gained by 
her by taking overthe management? She 
isa pardanashin lady who must depend 
apon others for looking after her affairs, 
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and her past management did not show any 
good results. It seems to bean endeavour 
to realise whatever is possible from the 
property for her own purposes. It, there- 
fore, seems to us to be just and convenient 
that the property should remain ino the 
hands of the Receiver till the mortgage- 
money is received by the sale of the proper- 
ties in execution of the decree or paid tothe 
mortgagees. To leave the property in the 


- hands of the lady under the circumstances 


which have appeared in the proceedings 
before us would have the effect, to use 
words of Lord Buckmaster in the case 
referred to, ofopening a prospect of litiga- 


- tion inviting to all who enjoy quarrels 


themselves or profit by the quarrels of 
others, and it may be added that this would 
be for the benefit of prowlers about the 
Oourts in this country. 

The order of the Subordinate Judge is, 
therefore, discharged and in lieu thereof it 
is ordered thata Receiver ba appointed for 
the realisation of the rents and profits of 
the property till the mortgage-money is 
paid off either by sale in execution of the 
decree or by payment by the mortgagor. It 


- will be open to the Court to make proper 


orders on the Receiver to give facilities 
to intending purchasers who may be in- 
troduced by the mortgagor or her people 
to purchase by private treaty the whole or 
asufficient portion of the mortgaged pro- 
perty for the liquidation of the mortgage 
debt, It should, however, be remembered 
that the mortgagee would not be bound to 
realise any portion of the mortgaged pro- 
perty on receipt ofa, portion of the mort- 
gage-debt. The Oourt will appoint the 
Receiver who was acting as such till the 
31st December to take charge of the proper- 
ty on the same security. If that gentleman 
is not available the t'ourt will appoint a fit 
and proper person as Receiver to take 
charge of the property at once. 

The appellants are entitled to the costs of 
this appeal—hearing fee five gold mohurs, 

No order is necessary ia the Rule, 

Let the records be sant down at once, 

M. B. Appeal allowed. 


MURARILAL Y. BALKISAN. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEAL No. 203 ar 1923. 
October 30, 1924, 
Present:—Mr. Kinkhede, Officiating A. J. Q. 
MURARILAL—PLAINtTIFF—APPRLLANT 
versus 
Seth BALKISAN AND ANOTHER—DaFENDANTS 


— RESPONDENTS. 

Appeal, second—Finding of fact—Misconception of 
law and evidence, effect of—Acquiescence, whether 
Gece of fact or of law—Acqutescence and delay, 

wiinction between—Delay, effect of—Injunction, 
when may be granted, 

The High Court can interfere in second appeal with 
the findings of fact of a lower Appellate Court in a 
c2s3 when its conclusions are based on a misconcep- 
tion not only ofths law applicable to the question 
involved but also of the pleadings and of the evidence 
in the case. |p. 640, col 2.) 

The word acquiescence is used in two senses; some- 
times it 1s used to denote conduct which is evidence 
of anintsntion by the party conducting himself to 
abandon an equitable right, sometimes to denote 
conduct from which another party would bs justified 
in inferring such an intention, 20., if 1s some- 
times employed as equivalent to conduct which 
amounts to a release, and sometimes as equivalent to 
conduct which creates an estoppel or constitutes a 
promise, for which the acts of the defendant supply a 
consideration, Acquiescence, properly speaking, re- 
lates to inaction during the performance of an act, 
laches relates to the delay after the act is done. 
So to fix acquiescence upon a party it should un- 
oey appear that he knew the fact upon 
which the supposed acquiescence is founded, and to 
which it refers. [p. 641, col 2] 

Laches to bar the plaintiffs right must amount to 
waiver, abandonment, or acquiescence and to raisa a 
presumption of any of these, the evidence of conduct 
must bs plainand unambiguous. Delay may imply 
and be evidence of release or abandonment of right. 
Two circumstances always important in such cases 
are the length of the delay and the nature of the acts 
done during the interval which might aftect either 
party and cause the balance of justice or 1ajustice in 
taking the one courso or the other, so far as relates 
to the remedy [p. 642, col. 1.] 

Mere delay in suing is no bar to a legal remedy 
unless ıt amounts toa waiver or an abandonment of 
the rights sought to be enforced or to acquiescence 
in the act complained of, and where there is a vested 
right or interest in any party, it cannot waive or 
abandon tifat right except by an act equivalent to an 
agreement or a license. Where there is no evidence 
of this, the Court will grant a mandatory imjunction, 
if the injury pah kani of 15 of a very serious nature 
or if the defendant has actedin a high-handed and 
uafair manner [p. 814, col 1] 

Acquiescence is not a question of fact but of legal 
inference from the facts found and can be gons into 
in second arecal. [p. 643, cols. 1 & 2.] 


Appeal against a decree of the Addi- 
tional District Judge, Raipur, in Oivil Ap- 
peal No 213 of 1922, dated the 22nd Febru- 
ary 1923, 

Messrs.. M. Gupta and YV. Bose, for the 
Appellant, 











rand built there 
Sing malguzart abadi 

yoout a year and a half 
Rent suit. The plaintiff's case 
the purchase of Behari’s house was 
mout his consent and that the defendants 
had encroached upon the adjoining mal- 


guzari abadi lying on three sides of that. 


house, 4. e, to the north, south and west. 
The defendants’ sale-deed from Behari’s 
mother is dated the 19th January 1917 and 
is on record as Ex. D-3. The dimensions as 
‘given in it are 80’ north-sonth by 46’ 
east-west. The dimensions as given in 
the mortgage-deed ‘dated 2lst June 1913 
(Ex. P-1) were 38 cubits (57’ north south) 
and 34 cubits (51’ east-west). This mort- 
gage-deed was executed by Behari while 
the sale-deed, was by his mother Dhapabai., 
The plaintiff laid claim to all land occupied 
by the defendants’ new house which was 
in excess of the dimensions given in the mort- 
gage-deed as per in Ex. P-1, which he had 
also set forth in the plaint. On the de- 
fendants’ filing their written statement as 
also a receipt dated 16th February 1918 
(Ex. D-4) granted to them by Parashram 
lambardar (D. W. No. 2), the plaintiff ac- 
cepted the position .as given by them on 
the basis .of their sale-deed ‘Ex. D-3) to be 
correct, but disputed the dimensions as 
they gave them 23 feet more to the south. 
The dispute was only as to dimensions and 
not the situation of the site called Behari’s 
premises. The Court cf first instance has 
attached & map marked ‘A” to its decree, 
which gives A B asthe northernmost limit 
of Behari’s premises, and O D as the 
southern—most limit thereof, while BU form 
their eastern and A D the western—most 
limits. -The dimensions of this plot A B O 
D as fixed by the first Court are 57’ north- 
south and 51’ east-west. The lower Ap- 
pellate Court, however, fixed them rightly 
with reference to the sale-deed at 80’ north- 
south and 46’ east-west. The lines. A B 
and B C- being fixed and there being no 
dispute about their position the result of 


the findings of the Appellate Oourt on | 









Ji & SiMiLa4r 
he line B C—a 
"© of 23’ from O south- 
wusu Ve excluded along with the land 
to the north of A B as not forming part of 
Behari's premises. Thus on the findings 
the encroached area lies on three sides of 
Behari’s premises, 2 e., north, west and 
couth The encroachment on the north 
consists of all land shown in red colour on 
map A measuring 16’ x 46’ and the encroach- 
ment on the south side is 61’x46’ ‘This 
shows that the encroachment on the west 
was over a long strip of land measuring 
156’ bounded on west side by a street and 
malguzam. land, and on the east by a 
straight line running to parallel to BO and 
its extension on each side, and at the dis- 
tance of 46’ from the points Band C and 
similar points to the north and south. 
Having thus fixed the exact extent and 
position of the encroached portions, I will 
now proceed to consider the pleas of the 
parties so far as they are relevant for the 
purposes of this second appeal by plaintiff 
against the dismissal of his claim and the 
cross-objections of the defendants against 
some of the findings of the lower Appellate 
Court. The defendants’ defence as regards 
the encroached portions was twofold, firstly, 
that they had purchased them from Parash- 
ram lambardar for Rs. 70 on 16th February 
1918 and possession was also taken forth- 
with; and secondly, and in the alternative, 
that, the-plaintiff was estopped from assert- 
ing his rights in respect of the encroached 
lands on the ground that he knew of the 
defendants’ possession over the encroached 
portions from before the foundations of the 
building were laid, and being a neighbour 
and on friendly terms with them and their 
munim, had in fact helped them with prac- 
tical suggestions with respect to the con- 
struction; and further that “the whole build- 
ing.was constructed under his very nose 
and without the least objection from him." 
The defendants’ prayer, therefore, was that 
the plaintiffs’.claim “should be dismissed 
on the ground of a valid acquisition of 
title under their purchase from the lambar- 
dar, and in the alternative, on the ground 
of estoppel against plaintiff; they also sug- 
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ULI OWE : 
regarding an C 
pudiated these allega 
ill-feeling between the 
that his rights were unaffected etier 
the sale by Parashram who was not compe- 
tent to sell lands which had vested abso- 
lutely in him (plaintiff) under the partition 
of the village, or by the alleged estoppel, 
and aluo denied the alleged agreement, 
The first Court framed certain issues and 
. the case went to trial. The suit was insti- 
tuted on 27th July 1921 and the issues 
were framed on 12th January 1922 and the 
defendants’ witnesses were examined in 
dribbletson 6th March, 7th March, 19th April 
‘and 9th August 1922. The plaintiff's witnesses 
were summoned for 7th March 1922 and seven 
were present, but they could not be examined 
‘and had to be dieted, and such of them as 
were Government servants, had to be resum- 
moned for 19th April. On 19th April 1922 
the defendants examined only one witness. 
The plaintiff's five witnesses were present. 
They had to be again re-dieted, and sum- 
monses were, ordered to plaintiff's one 
absent witness who was a Government ser- 
‘vant and also to other Government ser- 
“vants who were present as his witnesses but 





‘could nat be examined owing to the de-- 


‘fandanta’ evidence not being over, and’ so 
far as plaintiffs witness Sultan Brahman 
was concerned he being dieted for 19th 
“April 1922, the plaintiff had to undertake’ 
‘to produce him at his risk, at the next 
hearing. The defendants’ witness Sheo 
Narayan rather Shri Narayan (D. W. No. 
9) for whom the case was adjourned 
from 19th Aprilto 3rd July and then to 
9th August 1922 wasa servant of theirs 
who was alleged to have gone to desh and, 
therefore, unable to attend, the defendants 
in spite of knowledge of this fact had taken 
‘out a summons for him for 3rd July 1922 
in the district. The Court evidently saw 
through this dodge anddirected the defend- 
ants to produce the man at their risk on 
the distinct understanding -that no further 
adjournment will be given if that witness 
were not produced. Un 3rd July 1922 
plaintiff's witnesses had to be redieted 
again, and such of them as were Govern- 
ment servants had to be re-summoned, for. 
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end antra 

case was adjourned 
On this day the plain LI 
Inspector, one Dina whom 
taken to produce, and himse 
Nos. 7,8 and 9 respectively and clUMA 
case. Arguments were heard'on 6th October 
1922 and the jud&ment was delivered on’ 
24th Ostober 1922 dismissing the claim as 
regards Behari's premises and decreeing it 
against the encroached area, 

My object in giving this information 
about the proceedings in the Oourt of first 
instance is to point out the conduct of the 
defendants even after they were brought 
into Court, and show how they behaved to- 
wards their adversary during the course of 
this litigation, by resorting to procrastina- 
tion in the matter of producing their evi- 
dence, with a view to harass the plaintiff by 
frequent adjournments and dieting, re-diet- 
ing and re-summoning of witnesses, whom | 
he wanted to examine. As regards their 
conduct before suit, I think I had better 
describe itin the words ofthe findings re- 
corded by the firat Court on the question 
of the falsity of their plea of purchase from 
Parashram and the fabrication of the re- 
ceipt (Ex. D-4) purporting to bear date 
16th February 1918 which they alleged was 
granted by Parashram to evidence that pur- 
chase. 

“ The defendants have filed receipt dated 
16th February 1918, Ex. D-4 in support of 
this (purchase) and an entry in their ac- 


“count book a copy of which is filed as Ex. 


D-6. Defendant No. 2 as D. Wi No. 1 and 
his munim as D. W. No. 3 have sworn as 
regards the genuineness of these documents. 
and Parashram (D. W. No. 2) who is the ~ 
author of the receipt (Hx. D-4)- comes to. 


their SUP POr ls cite nana Parashram has 


ranged himself cn the side of the defend- 
ants andso the whole evidence is most 
interested and isnot supported by any in- 
dependent testimony. 

“From thé- cross-examination of D. W. 
No 2it would appear that the receipt (Ex. 
D-4) was with defendants’ munim till the- 


institution of the suit, (Though) the wit- 
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and to make 
at as shown in the 
a tually on the spot... 

pws that the receipt, Ex. 
f, bas been got up .. ......... ... Again, this 
receipt purports to be executed on 16th 
February 1918 butit will appear from the 
testimony of defendants witnesses D. W. 
Nos. 3,5 and 7 (ought to be plaintiff's wit- 
nesses P. W. Nos. 3,5and7), that the defend- 
ants (plaintiff) protested against the defend- 
ants' building on the encroachments made 
by them atthe time that the foundations 
were laid and (that) when Mr. Gangrade D. 
W. No.5 (P. W. No. 5) visited the place at 
the end of 1919, the plaintiff complained to 
him about the encroachment, and‘ though 
Bakhatlal (defendants’ agent (D. W. No 3) 
and Parashram (D. W. No. 2) were both 
present on-the spot, they made no reply to 
the plaintiff's accusation but kept a dead 
silence. Had the document Ex. D-4 been 
in existence at the time of Mr. Gangrade’s 
visit, Parashram and Bakhatlal would certain- 
ly have referred to this and stated that the 
land of the alleged encroachment was sold 
to the defendants. This conduct of defend- 
ants’ munim and Parashram coupled with 
the fact that the defendants gave no reply 
to the plaintiff's notice dated 6th June 
1920 (Ex. P-2) would point that the re- 
ceipt dated 16th February 1918 was in all 
probability got up after the notice (Ex. 
P-2) and when the plaintiff just wanted to 
take legal steps against the defendants by 
filing the suit. Tne receipt Ex. D4 is not 
attested and can be fabricated at any time. 
Now the next question remains of the entry 
—defendants’ account book Ex Dab. ‘The 
entry is very unusual. ...... .The mode 





of description as given in Ex, D6 is very’ 


unusual and excites suspicion and when 
coupled with the other circumstances of ths 
case as detailed above, I have no doubt that 
it is of a very suspicious character and I 
reject it as unreliable. I, therefore, find 
that Parashram never transferred the rest 
of thesite in suit to the defendants till the 
defendants’ house was completed and that 
receipt, Ex. D-4, was got up after plaintiff's 
notice dated 16th June-1920, Ex. P-2, and 
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This finding of the first Court was a 
cepted by the first Appellate Court thoug 
with aslight modification only as regarc 
the reasons for discrediting the entry in th 
account book (Ex. D-6). Thus according t 
‘both the Courts the entry in the accour 
book (Ex. D-6) as also the receipt (Ex. D- 
are not genuine and they agree in holdin 
that the excess area was not bought fror 
‘Parashram for Rs. 70 by the defendant: 
This finding is conclusive as regards th 
main stay of the defence, namely, the titl 
based on purchase: from Parashram. I 
also shows how even monied men, to serv 
their self-interest, stoop to forgery anc 
fudging of false entries to supporta fals: 
defence and to defeat a just claim. 

I will next deal with the defendants’ ples 
of estoppel, I have already set forth the 
details of that plea and the facts and cir. 
cumstances on which it was based. These 
form the subject of issue No. 7. The find. 
ings of the first Court on this issue based 
as they are on the evidence of Government 
servants disinterested as they appeared tc 
the Judge ‘who had the opportunity of 
hearing them and watching their demean- 
our are against the defendants The Trial 
Judge holds that P. W. No. 7 “was inform- 
ed of the defendants’ high-handedness at 
the very time when the foundations were 
laid,”; that P. W. No. 3 the Assistant Super- 
intendent of D. O.'s office “had visited 
the spot in July or August 1919” when 
the house was “under construction” and 
the Sub-Divisional Officer Mr. Ramanuj 
Prasad whom he was then accompanying as 
a charge officer, had visited thespot, on a 
complaint being made by plaintiff; that the 
plaintiff's protest was in emphatic terms: 
and lastly, that the most important piece 
of evidence was that Mr. Gangrade, Sub- 
Divisional Officer, examined as P, W. No. 5 
who “‘visited the spot towards the end of 1919 
in November or December.” On the strength 
of this evidence the conclusion which he 
drew was that “the plaintiff objected to 
the construction, of the house on the en- 
croached -portions at the very time when 
the foundations were laid.” Thisis how he 


é . 


plaintif 
the defenda 
at their. risk: an 
made to pay the 
their wrengful action.” 
sequence of this - finding was" ree the 
_ plaintiff was held entitled to possession of 
“the encroached portions and the defendants 
were directed toremove their superstruc- 
ture so far as it stood on such encroached 
portions, and four months’ time was given 
to them for obeying the decree. 

The defendants preferred an appeal to 
the Court of the “District Judge, Raipur, 
and took ‘exception to the decree as 
passed’in regard to the encroached portions 
on the ground (1) of their title by purchase 
both as regards the factum and validity 
thereof and (2):of estoppel against the plaint- 
iff.’ Regarding the decision on issue No. 7 

aforesaid, they raised a special ground No. 
R and- challenged the findings as erroneous, 
I do not fnd even any mention of ‘laches’ as 
distinguished from ‘acquiescence’ ‘in the 
cohstruction of the house on the plaintiff's 
part. All that was urged therein was “that 
the plaintiff having taken no legal steps if 
he had any real grievance until the house 
| costing about Rs. 15,000 had been complet- 
ad his-conduct amounted to acquiescence 
and in this view his oral representations 
to some public officers and that too after 
a good portion of the house have been built 
could not avail-him, and it ought to have 
been held. that at least he was liable to 
: fully compensate the defendants before he 
could obtain a -decree for demolition of 
such s yaluable structure.” There is a 
marked distinction hetween lacheg in bring- 
ing a suit, nd acquiescence, an the part 
of the owner. 
. The District Judge has found it as a fapt 

that the constraction of the house which 
is a large one began before the rains /in 
1919 and that it was finished before the 
rains of 1920. Healso held it proved that 
the plaintiff complained to a famine- charge- 
officer and the Sub-Divisional Officer in 
July or August 1919, to another Sub-Divi- 
sional Officer at the end of that year or 
egriy in the next, and also to the Sub-In- 
spector of Police. He observes “all these 
protests were made to people who had no 
power to interfere and although advised as 
far back as 1919 the plaintiff took no steps 










he brought no suit. 
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proceed against th 
holding good then 
and yet the suit~has D 
plaintiff says that he hab lida to DOM 
money by pledging ornaments to bring 















this suit, an indication, if true, of his : 
anxiety to bring it. He alleges refusal tọ 
give up the lands... 0.0... 0... by the de- °. 


fendants themselves as far back as the | 
time. of digging the foundation,.............. oo 
ere i. e, before the rains of 1919 and yet 
The only reason can - 
be that hehoped to threaten them with 
an actual suit when it was too late for : 
the defendants toretract. A clue is given - 
at the close of his examination ‘I was com-’ 
pelled to file this suit................6. 5. when . 
all other means’ of settlement failed.’ Thig 
cannot refer to his unavailing protests . 
(which he must have known wére vain) to . 


the Revenue and Police Authorities, There P 


is no evidence on the point but I do not 
consider it an unjustifiable asaumption that 
he hoped to obtain some remission of his - 
debt, when the defendants had thoroughly — 
committed themselves to building. Inany, 
case it seems to me thoroughly. eouitable 
to make the defendants demolish more 


‘than half and that not acompact area of - 


a Rs, 15,000 house when the plaintiff re- 
frained from bringing a suit which he waa — a 
fully entitled. to bring when they first 
started building and when he was fully | 
aware that building was gaing on; he ne 
mits that heknew the. foundations were .- 
being dug and protested them.” Referr-.. 

ing to certain misstatements by the plaintif 

in the plaint,.the Judge remarks as fols — 
lows, ‘These misstatements can only-have. . 
been made to hide the fact that he knew, - 
long before and did nothing to stop the. 
defendants. I hold that his conduct amounts, 

to acquiscence in the building of the defend-. 

ants and that he cannot now claim posses-, 

sion of the land.” 

I must at once say- that this finding, 
cannot at all be supported as a finding, 
of fact. The conclusions arrived at ara, 
clearly based upon a misconception not, - 
only a the law on the point, but also of; 


(25 L O. 1928) 


the pleadings and the effect of the evidence 
adduced in the case. I have already set 
forth above the pleadings and the evidence, 
and I have only to state what the law is, 
to show that the conclusion isa mistaken 
one, The defendants’ case as set upin the 
pleadings was that the plaintif helped 
them with practical suggestions with respect 
to the construction and further that the 
whole building was constructed under his 
very nose and without the least objection 
from him. And it was only on this absence 
of objection or omission to object that the 
plea of estoppel was based. There is not 
a single word in the pleadings to show 
that after having made some protests 
the plaintiff waived them and abandoned 
his intention to assert his rights as 
against them. They admit that the 
plaintiff had served them with a notice 
and that they kept quiet. This notice 
was served on them in June 1920 when 
the house was completed and they had 
not occupied it for more than two months, 
They do notsay anything as regards the 
period between the datsof the service of 
notice and the filing of the suit, anywhere 
in the pleadings, and still the District 
Judge makes mach of the so-called delay 
in his filing the suit after service of the 
notice. He thinks the protests were un- 
availing because they were made to 
‘people who had no power to interfere. He 
also makes what he thinks is not an un- 
justifiable assumption although there is no 
evidence on the point, that the plaintiff 
hoped to obtain some remission of his debt. 
He thinks it inequitable to order demolition 
of a costly building, and all this because 
the plaintif refrained from bringing a 
suit whieh he was fully entitled to bring 
when the defendants first started the build- 
ing and continued its construction in spite 
of plaintiff's protests against the encroach- 
ment and the further progress of the work, 
At this stage it is desirable to state what is 
meant by ‘acquiescence’ or ‘laches’ and 
when and how they bar a legal remedy, 

In Colletts Law of Specific Relief, page 
429, of the 5th Edition, meaning of acquiesce- 
ence isthusstated with refe:ence to the pro- 
ee of s. 56 (h) of the Specific Relief 

cti— 

‘Tf a party having a right stands by and 
sees another dealing with the property in 
a manner inconsistent with that right, and 
makes no objection while the act isin pro- 
gress he cannot afterwards complain. That 
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is the proper sense of the word acquiesc- 
ence. (Halsbury's Laws of England, lajune- 
tion, Vol. 17, pages 210—220). Hence, there 
should be shown to have been knowledge 
aswell as of the acts committed as of 
the rights involved, or, as has been said, the 
acquiescence must be such as, in the view. 
of the Court, would makeita fraud after- 
wards to insist on the strint legal right. 
EE EMI En The doctiine will apply, 
that if aman, either by words or conduct, 
has intimated that he consents to an act 
which has been done, and that he will offer 
no opposition to it, although it could not 
have been lawfully done without his con- 
sent, and he thereby induces others todo 
that from which otherwise might have 
abstained, he cannot question the Jegality 
of the act he had so sanctioned, to the pre- 
judice of those who have so given faith to 
his words or to the fair inference to be 
drawn from his conduct....,.............. Gen- 
erally speaking, if a party has an interest to 
prevent an act being done and acquiesces 
in it, 30 as toinduce areasonable belief 
that he consents to it, and the position of 
others is altered by their giving credit ta 
his sincerity, he hasno more right to chale 
lenge the act to their prejudice, than he 
would have had if it had been by his 
previous license. [Per Lord Campbell, L. 
O., in Cairncross v. Lorimer (1}, De Bussche 
v. Alt. (2).]” 

The word acquiescence is used in two 
senses; sometimes it is used to denoto 
conduct which is evidence of an intention 
by the party conducting himself to aban- 
don an equitable right, sometimes to 
denote conduct from which another party 
would be justified in inferring such an 
intention, 2. e, it is sometimes em- 
ployed as equivalent to conduct which 
amounts to a release, and sometimes a3 
equivalent to conduct which creates an 
estoppel or constitutes a promise, for which 
the acts of the defendant supply a consider- 
ation. Aequiescence, properly speaking, re- 
lates to inaction during the performance of 
an act, laches relates to the delay after Ing 
act i8 “OCMC aaa a a na aa an So to fix 
acquiescence upon a party it should unn- 
equivocally appear that he knew the 
fact upon which the supposed acquiese- 
ence is founded, and to which it referse 


(1) (1860) 7 Tur. (s. s.) 140; 3 Maca. H. L. 827-3 L. 
T. 130; 123 R. R. 906. 

(2) (1878) 8 Ch. D. 286 at p. 314: 47 L J. Ch, 38; 
381. T. 370, 


648 . ; 

(Collett, page 60) Ihave already stated above 
that there is nothing in the pleadings re- 
garding laches, thatis delay, after the act 
is done, and still the District Judge has 
based his judgment upon that. aches to 
bar the plaintifs right must amount to 
waiver, abandonment, or acquiescence and 
to raise a presumption ofany of these, the 
evidence of conduct must be plain and un- 
ambiguous: Peer Mahomed Dewji v. 
Mahomed Ebrahim (3) and Kissen Gopal 
Sadaney v. Kally Prosonno Seth (4). Delay 
may imply -and be evidence of release or 
abandonmefit' of right. “Two circum- 
stances always important in such cases are 
the length of the delay and the nature of 
the acts done during the interval, which 
might affect either party and cause the 
balance of justice or injustice in taking 
the one course or the other, so far as relates 
tothe remedy:" Landsay Petroleum Co, v. 
Hurd (5), (Collett, page 78). The delay in 
filing the suit after the service of the notice 
(Ex. P-2) cannot be taken into considera- 
tion for depriving the plaintiff of such 
relief as he may be entitled to, on the facts 
es they stood before such written protest 
was sent to the defendants. We must, 
therefore, look to the plaintiff's conduct 
during the progress of the building, and 
not to conduct after its completion which 
clearly goes against the defendants 

On the findings as given by both the 
Courts there were protests at every stage 
of the building beginning from the founda- 

tiene. In April 1919, in July or August 
1919, November or December 1919 or early 
January 1920, and to crown all a written pro- 
test in June 19z0 through a Pleader. Besides 
these protests in the presence of public offi- 
cers, P. W. No. 7, P. W. No. 5, P. W. No. 3, 
there is also evidence of P. W. No. 2 who 
speaks of a protest to the defendants’ 
munim (D. W. No. 3), and the plaintiff as 
P. W. No. 9 speaks of his protests to the 
defendants in person. The alleged non- 
fulfilment by plaintiff of the oral agree- 
ment referred to above as the cause of ill- 
feeling between the parties.is said to have 
actuated the plaintiff to bring this suit 
has not been proved by the defendants, 
This clearlv negatives all possible inference 
of any waiver of his right by the plaintiff 
either during the progress of the building, 
or after its completion. The defendants 
1 (3) 32 B. 234; 6 Bom. L. R. 1013, 
(4) 33 C. 633. 
(4) (1874) 5 P, O. 221; 22 W, R, 409, 
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have made a very significant admissions 1n. 
para. 3 of their written statement where 
they say “the construction of the house 
was completed on 29th April 1920, and 
for the first time the plaintift expressed his 
demur against the occupation of the site 
by defendants by means of a notice dated 
16th June 1920 after seme difference had 
arisen between the plaintiff and the de- 
fendants’ munim Bakhatlal who had not 


‘the civility to invite the plaintiff to the 


pratishta dinner of the house in question ' 
(probably the house warming or ‘wastu 

ceremony) and this gave offence to plaintiff 
who thereafter embarked upon the plan as 
demonstrated in the suit and'various other 
applications and reports against Bakhatilal.' 

In face of this admission qualified though 
it is, the plaintiff's attitude of conduct to- 
wards the defendants could not be said to 
be of such a nature as would give rise to 
an inference of acquiescence in the defend- 
ante’ right to build on his land. The only 
view which under such circumstances 18° 
possible to take was and is that the defend- 
ants being big wealthy people did not 
care for the protests of a poor malguzar 
who had the misfortune of also being 
their debtor. They went on with their 
work in spite of the verbal proterts made 
frem time to time. They took full advan- 
tage of the circumstances that plaintiff was 
in straitened circumstances, and they fancied 
that they could overcome those protests 
by their own high-bandedness. They push- 
ed the work through with full knowlédge 
of the risks they were running, and took 
no heed of even the written protests sent 
on 16th June 1920 through a Pleader, the 
building having just then finished Had 
there been silence on the plaintiff's part at 
the time when he ought to have been very. 
active in protesting as he did, that is, while 
the construction was going on, and in ad- 
dition to that “inaction,” there was laches 
or delay in filing this suit, the matter would 
have been different. 

The law does not cast upon an owner the 
duty of at once running to Court for re- 
dress as soon as there is an encri achment. 
The Statute of Limitation has prescribed a 


_certain period within which he can euoice 


the remedy. The force of the evidence 
about the protests being made in the pre- 
sence of officers who had no power to inter- 
fere does not appear to have been properly - 
appreciated by the District Judge. 1 do 


_ not think a Judge of the Civil Court wag 
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expected to witness the protests. The 
object was to have unimpeachable testimony 
as to the fact of the protests having been 
made. That object has been misconceived 
by the District Judge, although the Munsif 
who heard the witnesses had correctly 
understood its full significance. The de- 
feodants’ silence after the date of notice 
speaks volumes against them. The Munsif 
has very clearly brought out and laid bare, 
with its help, the forging and ante-dating 
of Ex. D-4 and the fudging of the entries in 
the account booksin Hx. D-6; but the District 
Judge has not a word of dissent'as regards 
this—the essential—part of the decision. 
I cannot help saying that this case affords 
a striking example of the contemptuousness 
with which the rights of a malguzar are 
trampled down by money-lenders, simply 
because the former happens to be helpless 
or short of funds, or the latter consider it 
below ‘their dignity to take notice of the 
protests made against the infringement of 
other's rights by themselves. This is how 
a man having a justclaim but not the means 
andthe pluck to enforce it against a big 


man ina Oivil Court, goes without redress, 


and the high-handedness of the big man 
receives the support of a Civil Oourt’s 
finding which gives effect toa beguiling 
plea of acquiescence or estoppel set up 
against the claimant. On the contrary, 
it is the duty of the Civil Court to see that 
the just rights of a man are not infringed 
in any way, and that his claim is not 
defeated-on mere technicalities. For these 
reasons I think that the conduct of the 
Plaintiff affords no room for the inference 
of acquiescence or consent on his part, 
much less could it lead to one of laches, or, 
either, be evidence of an intention to waive 
his right as malguzar, or, induce the de- 
fendants to act to their prejudice in the 
matter of the construction of their house 
on the encroached portions of the abadi, 
So as to raise a bar of estoppel against him: 
Acquiescence is nota question of fact but 
of legal inference from the facts found: 
Narsing Das v. Rahiman Bhai (6). Per 
Mookerjee, J ., in Ananda Chandra v. Par- 
bati Nath (7), where the case of Beni Ram 
v. Kundan Lal (8) is quoted in support of 
his view that acquiescence is not a question 


(6) 28 B. 440; 6 Bom. L. R. 440. 

(7) 4 O. L. J. 198 at p. 204. 

(8) 21 A. 496; 1 Bom. L. R. 400; 30. W. N. 502, 26 
Po 38; 1 Sar, P, Q.. J. 623; 9 Ind. Dec, (xN. s.) 1022 


MURARILAL V, BALKISAN, 


645 


of fact but of legal inference from facts 
found, and it is open, therefore, for the 
appellant to invite this Gourt to consider 
whether the question of acquiescence has 
been properly decided by the District 
Judge. I, therefore, hold that there was no 
acquiescence on the part of the plaintiff, 
nor was their laches in filing the suit. 

The defendants were rank trespassers 
upon those portions of the abadi upon 
which they had encroached while con- 
structing their building. They had absolu- 
tely no right to continue the trespass in 
face of the protests. Their (defendants’) 
conduct was most reprehensible. They 
stooped to get forged documents prepared 
to support their false defence, tampered 
with their owa account books, and adduced 
perjured evidence. It was their good luck 
that the Courts below did not order any 
prosecution against them. In view of their 
high-handedness there could absolutely be 
no equity in their favour, and I am not 
prepared to allow the wrong done to the 
plaintiff by their high-handedness coupled 
with their contempt for protests, to remain 
unredressed, by permitting the latter either 
to maintain the offending building intact, 
or to claim compensation from plaintiff for 
removing it from land belonging to him, 
simply because the building is a costly one, 

In Abdul Hossain v. Ram Charn Law (9), 
where @ suit was brought, for demolition of 
a wall constructed bythe defendant on the 
land covering plaintiff's footings, after ita 
completion, the Court held that a proper 
remedy was by way of mandatory injunction 
ordering the demolition of the defendant's 
wall. The learned Chief Justice Sir Law- 
rence Jenkins and Justice Woodroffe who 
decided the case thought that the case 
clearly came within the law as established 
in Oh. X of the Specific Relief Act, and 
in view of the provisions of s, 55 of the Act 
they considered that they would be rightin 
compelling the defendant “to pull down sa 
much of the wall as is an encroachment on 
theland of the plaintiff." This view wan 
accepted by. Mookerjee and Fletcher, JJ ,in 
Levy v. Ezra (10). It has also the support 
of English Law. In Krehl v. Burrell (11), 
it was held.that where the defendant 
despite repeated warnings from the plaintiff, 
had persisted in building over a cort- 


(9) 12 Ind. Oas. 459; 38 O. 687; 16 C. W, N. 313, 
0) 62 Ind. Cas. 199; 33 C. L. J, 28. 
a (1878) 7 Oh. D. 551; 47 L, J, Ob, 858; 33L. T, 
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yard over which the plaintiff had a right of 
way to his shop and had refused terms of 
compensation which the plaintiff had agreed 
to accept, a mandatory injunction to remove 
the building was issued though built at 
an enormous cost. In Shelfer v. City of 
London Electric Lighting Co. (1, Kine v. 
Jolly (13), Jones v. Tanker Ville (14), it was 
held that where the injury complained of 
is of a very serious nature, or if the defend- 
ant has acted in a high-handed and unfair 
manner, the plaintiff is entitled toan injunc- 
tion. In Kazi Mahamad v Narotam (15), 
it was laid down, following Peer Mahomed 
v. Mahomed Ebrahim (3), that mere delay is 
no bar to a legal remedy, unless, it amounts 
toa waiver or an abandonment of the rights 
sought to be enforced, or to acquiescence 
in theact complained of, and that, where 
there is a vested right or interest in any 
party, he cannot waive or abandon that 
right except by an act equivalent to an 
agreement or alicense. Where there is no 
evidence of these, the Court will grant a 
mandatory injunction. 

The above case-law affords ample au- 
thority for enabling this Court to order a 
mandatory injunction to issue against the 
defendants in this case. This is clearly 
A case which came within the purview of 
the rule laid down in Seth Mohan Lal v. 
Choudhrt Chunni Lal (16), and I think I 
should adopt the form of the decree given 
in,that casein drawing up the decree to be 
passed here, fixing four months’ time as 
the period within which the defendants 
must obey the decree. The appeal is 
allowed with costs in all Courts to be paid 
by the defendants. In theabove view the 
cross-objections must fail with costs. 

Z, K, Appeal allowed. 

(12) (1895) 1 Ch. 287 at p. 323; 64 L. J. Ch. 216: 12 
R. 112,72 1. T. 34,43 W. R. 238 


(13) (1905) 1 Oh. 480 at p, 504; 74 L. J. Oh. 174: 92 
L "L. 209; 53 W. R. 462, 21 T. L. P, 128 


14) (1909) 2 Ob. 440; 78 L, J. Oa. 674 101 L.T, 
909: dst DB. 714. j eee 


(15) 9 Bom. L. R. 1117 
(16) 2 N. L, R, 4, 
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CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Dacese No. 2144 
oF 1923." 

- February 5, 1926. 
Present: —Mr. Justice Suhrawardy and 
Mr. Justice Mukerji. 

Raja MANINDRA NARAIN ROY 
Shebait of IDOL KRISANA Ray Jivu— 
PLatInTiFe--APPELLANT 

versus l 
EXECUTORS To Tur ESTATE oF LATB 
BHUBAN OHANDRA BANDOPADHYAY 
AND OTHERS-—DEFENDANTS—RESPONDRNTS. 
Limitation Act (IX of 1908), Sch. I, Arts, 184, L44— 
Possesmon against shebait—Adverse possession against 
his successors—Precedenis, authority of. 


Where property belonging to a deity has been 
acquired under a sale in execution against the shebatt, 


and possession retained under it, the possession 
becomes adverse against the successors of the shebait 
from the date of his death, st any rate. [p. 647, col. 2.] 


Vidya Varutht Thirtha Swamigal v Balusamt 
Ayyar, 65 Ind. Oas. 161; 48 I. A. 302, 44 M. 831; gaah 
AL W. N. 449,41 M. L. J. 348; 3 U. P. L.R. (P.O. 
62; 15 L. W. 78; 30 M. L. T. 66; 3P. L. T. 245; 26 O. 
W. N. 537; 24 Bom. L. R. 629; 20 A. L. J. 497; A.I. R. 
1922 P. O. 123 (P. O.), distinguished. 

Subbaiya andaram v. Mahomed Mustapha 
Maracayar, 14 Ind. Cas. 492; 50 I. A. 295; 400. L. J. 
20; 21 A, L. J. 730; M M. W. N. 65; A. L R. 1923 
P. 0.175, 45 M. L. J. 588; 25 Bom. L. R. 1275; 46 AL 
751; 18 L. W. 9038; 28 O. W. N. 493; 2 Pat. L. R. 104; 38 
M. L. T. 285 (P. O`) and Lal Chand Marwari v. Ramrup 
Gir, 93 Ind. Cas. 280; 43 O. L. J. 249: 24 A. L. J. 105; 
A. I. R. 1926 P O. 9; (1926) M. W. N.208;7 P.L. T. 
163; 50 M. L. J, 289; 3 O. W. N. 335; 5 Pat. 312 (P. O., 
referred to. i 

A case is only an authority for the proposition it 
decides and not for any proposition that may seem to 
follow logically from it. |p. 646, col. 1.] 

Appeal against a decree of the District 
Judge, Midnapur, reversing that of the Sub- 
ordinate Judge, Second Court, Midnapur, 
dated the 16th September 1921. 

Mr. Ram Chandra Mazumdar and Babu 
Aannadu Charan Karkun, ior the Appellant. 

Mr.: Amarendra Nath Bose and Babu 
Apurba Charan Mukherji, for the Respund- 


ents, 


“ JUDGMENT. 

Mukerji, J.—The plaintiff who is the 
appellantin this appeal sued as shebait of a 
certain deity for a declaration that the deity 
has got lakheraj title to the lands in suit. 
The suit was decreed by the Court of 
first instance but has been dismissed on ap- 

eal. 

i The plaintiff's case was that the lands 
were dedicated to the deity by his ances- 
tor Raja Rudrenarain Roy but the detend- 
ants have got themselves recorded in tle 
Bettlement papers ae the owners of the 


~ 
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lands, and the said entry has thrown a cloud 
over the delty's -title to the lands, 

The oase of the defendants was that the 
lands were the niskar property of Raja 
Rudranarain Roy that the said Raja had 
never dedicated the lands to the deity, but 
had mortgaged them to one Joynarain 
Maiti, and that their predecessors had pur- 
chased them at an auction sale in execu- 
tion of the decree on the said mortgage 
and since then -they or their predeces- 
sors have bsen in possession thereof. 

The learned District Judge held in his 
judgment that the title of the deity had 

een established but that it had been ex- 
tinguished by adverse possession on the 
part of the defendants and their predeces-~ 
sors. In this viewof the matter the learn- 
ed District Judge dismissed the suit. He 
further observed in his judgment that as 
the plaintiff waa out of possession he 


' should have filed a suit for recovery of pos- 


session, and as he did not doso but merely 
asked fora declaration of the title-of the 
deity to the lands, a declaratory decree ought 


‘not to be given to him. 


The first contention of the appellant is 
that in arriving at his finding on the ques- 
tion of possession the learned Judge has 
omitted to take into consideration some of 


-the materials which were relied upon in 


the judgment of the Court. of first instance 


-and has proceeded upon a misconception of 


some of the facts. Many of the matters to 
which our attention was drawn in this 
respect are pieces of evidence or circum- 
stances which it is difficult to say were 
overlooked or ignored by the learned Judge. 
And the matters which need be considered 
so far as this ground.is concerned are three 
in number. It is said in the first place 
that there is on the record the evidence of 
D. W. No. 2 who states that the defendants 
had not been in possession of the lands for 
some time before the suit and if this evi- 
dence was taken into account the presump- 
tion afforded by the Record of Rights would 
be destroyed. The learned Judge has re- 
marked in his judgment that the oral evi- 
dence cannot be taken to mean that the 
tenants are actually paying rent to the 
plaintiff. As the lands are rent paying 
lands in the occupation of tenants, the pas- 
sage in the deposition of the witness, can 
only mean that the defendants have not 
realized the rents for sometime, but that 
doces not mean that the defendants were out 


of poesespion or that the plaintif was re-. 


Hi 


ceiving rent from the tenanta, The learned 
Judge has referred to the fact that the 
tenants are siding with the plaintif and 
that taking advantage of the dispute they 
are not paying rent to either of the parties. 
Nextly it is said that the learned Judge 
was in error in supposing that there was 
no objection on behalf of the plaintiff when 
the names of the defendants’ predecessors 
were recorded in respect ofthe lands under 
the Land Registration Act after their pur- 
chase. What the learned Judge has ob- 
served in his judgment in this connection 
seems to us to be quite correct. He has 
remarked that there was a question as to 
whether these lands or some other lands 
were purchased, but as only one property 
admittedly was purchased, namely, the pro- 
perty in suit, the registration of name must 
have been in reference to that property. Ha 
seems tous to have been right in observing 
that there was no objection as to the regis- 
tration, for the only objection that was rais- 
ed was as to the identity of the property in 
respect of which the names were to ba 
registered. Lastly it is said that the learned 
Judge was wrong in supposing that Ex 15 
the statement in connection with the thuk- 
bast survey shows that the defendants’ pre- 
decessors were in possession of Chak No. 5 
onlyand notofChak No.1 in which the lands 
in suit are situate. This argument is based 
on a misapprehension as we find that it 19 
clear from the statement itself that Chai: 
No. 5 was carved out of Chak No. 1 which 
was a much larger area, and it contains 37 
acres 3 roods of lands, which is approximate- 
ly thearea ofthe landinsuit. We thinkthat 
thelearned J udge was rightin theview that 
he has taken of those materials to which 
reference has been made here and that no 
objection can be taken to the learned 
Judge’s finding that the presumption in 
favour of the defendants which arises upon 
the Record of Rights has not been rebutted 
but, on the other hand, has been supported 
by other evidence. 

The next ground urged isa question of 
law, It ig saidthat the possession of the 
defendants has not run for a sufficient 
length of time to extinguish the plaintiff's 
title. To appreciate this contention a few 
dates need be noted. Raja Rudranargin 
the author of this endowment who created 
the debutter and constituted himself the 
first shebait died some 16 or 17 years befora 
this suit. After him hisson Raja Bejov- 
narain became and acted as shebait till 


4 
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his death in 1914, when the plaintiff became 
the shebait. The defendants’ predecessors 
purchased the lands when Raja Rudra- 
narain was alive. It is contended on behalf 
of the appellant that upon the authority of 
the decision of the Judicial Committee in 
the case of Vidya Varuthi Thirtha Swami- 
gal v. Balusamy Iyyar (1) possession of 
the defendants can only be adverse from 
the death of the plaintiffs’ predecessor, 
that is to say from 1914. It is said that 
there can be no distinction betweena sale 
and a permanent lease, and the logical 
effect of Vidya Varuthi's case(1) would be to 
hold that each succeeding shebait when he 
assumes office can repudiate his predeces- 
sor's action or ratify it, and that, therefore, 
any possession acquired adversely to the 
trae shebait cannot enure to the 
benefit of the possessor when the next in- 
, cumbent comes in; but that the advent of a 
new shebait gives a fresh start to such 
possession. It is argued that the earlier 
decisions of the Judicial Committee are 
no longerto be treated as good law and 
that the later decisionsof the Board after 
Vidya Varuthi’s case (1) tend to establish this 
position. lam clearly of opinion that this 
contention is not well founded. 

At the outset it should be observed that 
a case is only an authority for the proposi- 
tion itdecides and not for any proposition 
that may seem to follow logically from it, 
[Quinn v. Leathem (2).] Vidya Varuthi's 
case (1) was that of a permanent lease 
granted by the head of a muth. In that 
case if was held that the lessee has no 
adverse possession under Art. 144 of the 
Schedule to the Limitation Act until the 
death of the head who granted the lease, 
and that if the lessee's possession is con- 
sented to by the succeeding head that 
consent is referable to a new tenancy 
created by him, and there is no adverse 
possession until his death. The reason 
given by their Lordships as to why the 
possession cannot be adverse until the 
death of the second head is that it-is within 
his power to continue the tenancy during 
his life and if there is receipt of rent by 
him the proper inference is that the tenancy 
has been so continued and consequently the 

(1) 65 Ind. Cas. 161; 48 L A. 302; 44 M. 831; (1921) 
M. àV. N. 449;41 M. L. J. : : 
15 L. W. 78; 30 M. L. T. 6B 3 Phe awe 
N 537: 24 Bom. L R 
1922 P. O. 123 (P. O). 


(2) (1901) A. O. 495; 70 L. J. P.O. 76: 65°J. P. 708: 
saw 139; 85 L. T. 289; 17 T. L R. 749 me 
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possession of the lessee never becomes ad- 
verse till his death. Possession of the lessee 
cannot be adverse so long as the tenancy 
continues and it is only if the tenancy 
comes to an end that the possession of the 
lessee becomes adverse. What room is 
there for the application of this principle 
in the case of a sale? The character of the 
purchaser's. possession remains the same, 
whatever the succeeding shebatt may 
choose to do or not todo. There is thus a 
radical difference between a sale and evén 
& permanent lease in this respect: 

I propose now to refer some of the later 
decisions of the Judicial Committee in. this 
connection. In the case of Subbaiya Panda- 
ram v. Mahamed Mustapha Maracayar (3) 
there was an endowment created in 1890 in 
respect of someimmoveable property forsome 
charitable objects, and in 1898 a part of the 
property was sold in execution ofa decree 
against the son of the author of the endow- 
ment, who was the then trustee, for debts 
incurred by him. The purchaser and some 
other persons who claimed under him were 
in possession since that date. In 1913 the 
grandson of the author of the endowment 
having been appointed trustee by the Dis- 
trict Judge sued the purchaser and the per- 
sons who claimed under him for possession 
ofthe purchased property. The case no 
doubt was one by a trustee and not a she- 
bait of a Deity, but when dealing with the 
contention that limitation runs afresh as 
each new trustee succeeds to the office the 
Judicial Committee made the following 
observations which indicate the true sccpe 
of the rule laid down in Vidya Varuthi's case 
(1): “A further argument has been put 
forward to the eftect that the period of 
limitation begins to run afresh as each new 
trustee succeeds to the office, and in eup- 
port of that view reliance 18 placed on 
Iswar Shyam Chand Jiu v Ram Kanai Ghosh 
(4)and Vidya Varutht Thirtha Swamigal 
v. Balusdmi Ayyar (1) but those authorities 
do not assist the appellant. In each case 
they rélate to the effect of anattempt on the 
part of a trustee to dispose of the property 
by a permanent-mukurrart lease. This he 


(3) 74 Ind. Cas 492; 50 I.A. 295; 400 L. J. 20; 81 
A. L. J. 730; (1924) M. W. N. 65; A.I R. 1923 P.O, 
175, 45 M. L. J 588; 25 Bom. L. R. 12195; 46 M. 751; 18 
L, W. 903; 28 O. W. N 493; 2 Pat. L. R. 104; 33 M. L, 
T. 285 (P. O). l 

(4) 10 Ind. Cas. 683; 38 1. A. 76; 380. 586; 14 0. L, 
J. 238; 15 0. W. N. 417; 9M. L. T. 448; 8 A. L. J. 528; 
13 Bom L R, 421, (1911) 2 M- W- N. 281; 21 M. L. J, 


| 1145 (P. O). 
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has no power to do, though he is at liberty 
to dispose of it during the period of his life 
and a grant made tor a longer period is 
good, but good only to the extent of his own 
life-interest. It follows, therefore, that pos- 
session during his life is not adverse, and 
that upon his death the succeeding trustee 
would be at liberty to institute proceedings 
to recover the estate, and the Statute would 
only run against him as from the time when 
he assumed the office, Such an argument has 
no relation to the case where as here, pro- 
perty has heen acquired under an execution 
Bale and possession retained under it. Their 
Lordships are, therefore, of opinion that this 
Buit is barred either under Art. 134 or Art. 
144 of Sch. I to the Indian Limitation Act.” 
Their Lordships further pointed out in that 
case that there is little difference in principle 
between a transfer under an adverse execu- 
tion and asale by a trustee and as it was 
not a transfer by the trustee himself for a 
valuable consideration Art. 134 should, 1e 
disregarded and Art 144 governed the 
case In the case of Nainapillat Marakayar 
v. Ramanathan Chettiar (5) which was 
the case of a permanent lease granted 
by a shebait their Lordships of the Judicial 
Committee enunciated the proposition on re- 
ference to Vidya Varuthi's ease (1) and other 
cases on the point in these words: “In the 
case of a shebait,a grant by him, in viola- 
tien of his duty, of an interedt in endowed 
lands, which he has not authority as shebait 
' to make, may possibly under some circum- 
stances be good as against himself by way of 
estoppel, but is not binding upon his suc- 
cessors'’ In a more recent decision of 
the Judicial Committee in Lal Chand 
Marwari v. Ramrup Gir* which has not 
yet been reported the question of adverse 
possession in a case of this nature has been 
considered. In that case the properties of 
the muth were alienated by a Mahant who 
came into office in 1880 or shortly therefter; 
some were given in mortgage, others were 
sold outright. These alienations took place 
between the years 1880 and 1888, by which 
latter date the Mahant had denuded himself 
and the muth of all its endowments. So it 


5) 82 Ind. Cas, 226; 47 M.337; A. I. R.1924 P. C. 
65: 19 L W 259:22 A.L J. 130;34 M. L. T. 10; (1924) 
M. W. N. 293: 46M L J. 546: 10 O & A, L. R. 464; 
280. W. N. 809,51 1A. 83:L. R 5 A. (P C) 33 


(PO) 2 

#Since reported in 93 Ind. Cas 2c6; 43 C. L J. 249; 
ə4 A L. J. 105; A. L R. 1926 P. O 9; (1926) M W. N. 
%03: 7 P. L. T. 163; 50 M. L, J. 189; 3 O, W. N. 335; 


5 Pat. 312 (P. 0).—{Ed.) 
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determined when it arises.” 
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came about that the propertiesin suit were 
in the exclusive possession of the defendants 
or their predecessors-in-title as for absolute 
interests for periods exceedingon the date 
of the suits, in every instance, aterm of 26 
years of continuous duration. In 1892 the 
Mahant made over the asthal to the plaintiff 
and left the place for goodand died there- 
after, thedate of his death being one of 
the quastions in dispute. The suits were 
commenced torecover the properties and 
one of the questions whicharose in the suits 
was that of limitation. Their Lordships 
observed in their judgment that the plaint- 
iff would fail in the absence of evidence of 
the death of the Mahant having taken place 
within twelve years before the institution of 
the suits, Their Lordships were of opinion 
that the Mahant had died in 1892 and so the 
suits were barred ; and then proceeded to 
observe as follows :—‘' This disposes of the 
case, and it is unnecessary for their Lord- 
ships todeal with the important and difficult 
question whether here the Statute did not 
commence toruninfavour of the defend- 
ants from the dates of the wrongful aliena- 
tions of the properties or at all events from 
the dateof his final abandonment of his 
office of Bhawan Gir and not only from hia 
death. Whetherin other words, the case is 
governed by the decisions of which Damodar 
Das v. Lakhan Das (6) may be taken as the 
leading authority; or by the line of author- 
ity of which Vidya Varuthi Thirtha v. 
Balusami Ayyar (1) may be taken as 
typical. Thier Lordships while not pro- 
nouncing upon it have given very careful 
consideration to this interesting and difficult 
question. Uponit they say no more than 
this, that they must not be taken to accept 
the view with reference to it propounded by 
the High Court. So far asthey are concern- 
ed the question remains entirely open to he 
These observa- 
tions clearly indicate that whatever may he 
said on the question whether adverse posse: - 
sion should run from the date of the aliena- 
tions or the date of the final abandonment 
of office by the Mahant who made the alien- 
ation, there can be no question that in any 
event it would run from the date of that 
Mahant's death. In the present case more 
than twelve years have admittedly expired 
since the death of Raja Rudranarain, and 


(8) 7 Ind. Oas. 240; 37 I A. 147; 37 0. 885; 12 C 1, 
J. 110.14 O. W. N. 889, (1810) M W. N. 308;7 A.}, 
3.791; BM. L. T. 145; 20 M. L. J. 621; 12 Bom LKR 
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“the learned Judge was right in holding that 
the adverse possession of the defendants had 
‘yun for a sufficient length of time to ex- 
tinguish the plaintiff's title. 
' Tne third contention of the appellant 
relates to the question of the maintainabili- 
ty of the suit andit is based upon a miscon- 
ception as to the prayers in the plaint, it 
being urged that there wasa consequential 
relief asked forin the shapes ofa prayer for 
correction of the entry in the Record of 
Rights. It appears, however, that the prayer, 
though contained in the plaint, was after- 
wards withdrawn and so, in our opinion, the 
learned District Judge was rightin the view 
‘he has expressed with regard to this matter. 
The appeal accordingly fails and mustbe 
dismissed with costs. 
Subrawardy, J.—I agree. 
8. 8. Appeal dismissed, 
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PATNA HIGH COURT. 
APPRAL FgoM ORIGINAL Dsorgs No. 65 
oF 1923. 

May 13, 1926. 

Present:—Mr. Justice Das and Mr. 

Justice Adami. 
Musammat ANMOLE KUER—PLAINTIFF 
, —~APPBLLANT | 
VET BUS 
KAMLA DUT MISIR AND ANOTHER— 
DEFENDaNTS—RESPONDENTS. 

Hindu Law-—-Inherttance—Survivorship amongst 
daughters—Agreement not to succeed by survivorship— 
Claim by surviving daughter on death of other. 

Under Hindu w, on the death of one of the 
daughters, the other would be entitled to take the 

roperties by survivorship to the exelusion of the 
Senate sone But where the daughters have agreed 
to give up the right to succeed to the properties held 
by them by survivorship, the surviving daughter 
being bound by the transaction cannot claim the pro- 
perty left by the deceased daughter. 


_ Appeal from a decision of the Subordinate 
Judge, Gaya, dated the 22nd March 1923. 
. Messrs. Rai T. N. Sahai, P. Dayal and 
Aditya Narain Sinha, for the Appellant. 
Mr, S. M. Mullick, for the Respondents, 


JUDGMENT. 

Dag, J.—One Ambikadeo Missir who 
died in I'9U5 left a widow and two daughters, 
Anmole Kuer and Puna Kuer. Anmole 
Kuer isthe plaintiff. The defendants are 
the sons of Puna Kuer who died sometime 
in 1921. The widow of Ambikadeo died in 
1911 and upon her death Anmole Kuer and 
Pung Kuer succeeded to the properties 
left by Ambikadeo. On the Tth July 1912 
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they entered into a transaction which is the 
subject-matter of the dispute bsfors us, 
appear to have partitioned the entire 
property left by Ambikadeo between them 
and each relinquished ia favour of the other 
the right to claim the properties by survivor: 
ship from the other. Unaderthe Hindu Law 
on the death of one of the daughters the 
other daughter would be entitled to take the 
properties by survivorship to the exclusion 
of the sons of the deceased daughter, By 
the agreement between the parties each 
gave up the right to succeed tothe proper- 
ties held by the other by survivorship. 
This arrangement was effected on the 7th 
July 1912. Puna Kuer died in 1921 and 


| upon her death the plaintiff claimed to take 


the properties which were allotted to Puna 
Kuer by survivorship to the exclusion of 
her sons who have been cited as defendants 
in this action. The defendants rely upon 
the deed of relinquishment executed by 
Anmole Kuer and contend that the 
plaintiff by virtue of that deed has lost her 
right totake the properties belonging to 
Puna Kuer by survivorship. The learned 
Subordinate Judge has given effect to the 
defence and has dismissed the plaintiff's 
sult. 

In my opinion the decision of the learned 
Subordinate Judge is right and must be 
affirmed. The decision in no way touches 
the interest of the sons of the plaintiff. It 
may be open to them tocontend that they 
are not bound by the deed ‘of relinquish- 
ment executed by their mother in favour of 
Puna Kuer on the 7th July 1912; but the 
plaintiff as a party to the transaction is 
clearly bound by the terms thereof. If it 
could be esrablished that Anmole Kuer and 
Puna Kuer took definite shares in the pro- 
perties left by their father, it might be 
contended that the plaintiff could not 
alienate the chance of succeeding to the 
properties which Puna Kuer inherited from 
her father; but it is too late to contend that 
Hindu daughters succeeding totheir father. 
take estates in severalty. It has been held 
by the Judicial Committee that the estate 
of two widows who take their husband's 
property by inheritance is one estate and it 
was pointed out that “the right of survivor- ° 
ship ig-so strong that the survivor takes 
the whole property, to the exclusion even 
of daughters of the deceased widow.” 
Bhugwandeen Doobey v. Myna Baee (1). The 


(1) 11M. I. A. 487; 9 W. R. P.C 23; 2 Suth. P, C. T: 
124; 2 Sar. P., O. J. 327; 20 E. R, 184. 
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case of daughters taking by inheritance 
stands on the same footing. This was 
established in the case of Aumirotlall Bose v. 
Rajoneekant Mitter (2). The case not being 
one of inheritance the question as to the 
relinguishment of the chance of succession 
does not arise. Anmole Kuer and Puna 
Kuer took a joint estate as between them 
and if was competent to Anmole Kuer to 
give up her right to survivorship to the 
properties on the death of Puna Kuer. This 
proposition has been established in cases 
far too numerous to mention. 

I must dismiss this appeal with costs. 

Adami, J.—I agree. 

NE. . Appeal dismissed. 

(2) 2 I A. 113; 23 W. R. 214; 15 B. L. R. 10; 3 Sar. P. 
-O, J. 430; 3 Suth P, O. J. 94 (P. 03). 
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. ALLAHABAD HIGH COURT. 
Oivit Raviston No. 32 or 1928. 
May 5, 1926. 
Present:—Mr. Justice Daniels. | 
Musammat BHAGWATI DEVI—Degrenpant 
—-APPLICANT 
l VETSUS: ` 
SANKER LAL AND ANOTHER—--PLAINTIFFS 
—QOpposita PARTY. . 

Civil Procedure Code (Act V of 1908), s, 152, O XLI, 
r. ll—Appeal, dismissal: of—Amendment of decree— 
Forum, proper 
i Where an appeal from a decree is dismissed under 

-Y. Il of O. XLI of the O..P. O., ib is only the final 
Appellate Court which can amend the decreg. 

Civil revision from an order of the Dis- 
trict Judge, Bulandshahr, dated the lith 
of December 1923, 

Mr. Panna Lal, for the Applicant. 

Mr. P. L, Banerji, for the Opposite 
Party. 

JUDGMENT.—Thisis an application 
in revision under s. 115, O. P. O., against 
an order amending a decree on the 
ground that the learned Judge acted with- 
out jurisdiction, The ground is based on 
the fact that the decree amended had been 
the subject of appeal to this Court, which 
appeal was dismissed under O. XLI, r. Ll. 
There is direct authority:in two cases of 
this Court that under such circumstances it 
is only the final Appellate Court. which can 
amend’the decree. Ireferto the Full Bench 
case of Muhammad Sulaiman . Khan v. 
Muhammad Yar Khan (1) which was fol- 


(1) 11 A. 267, A. W. N. (1889) 55; 13 Ind, Tur. 427; 6 
Ind. Deo, (N. 5.) 598, ) 
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lowed in Asma Bibi v. Ahmad Husain (2), 
In view of theses rulings the learned Dis- 
trict Judge had no jurisdiction to amend 
the decree. It has been pressed on me that 
the opposite party ought to have raised this 
question of jurisdiction before the District 
Judge and did not do so and I have been 
pressed to refrain from interfering on this 
ground. It appears to me, however, that on 
the merits the decree as prepared was right 
and that the District Judge was wrong in 
amending it. 

I accordingly allow this revision and set 
aside the order of the Court below. Tha 
applicant will get his.costs of this applica- 
tion. 

Z. K. Revision allowed. 

(2) 30 A. 290; A. W. N. (1908) 109; 5A. L. J. 584 





CALCUTTA HIGH COURT. 


| APPRAL FROM APPALLATE Decrags Nos. 249 


AND 250 uF 1924, 

March 19, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Page. 

MIDNAPORE ZEMINDARY Co., Lro. 
—DgPENDANTS—-APPRLLANTS 
VETsus 


AMULYA NATH ROY CHOWDHURY 


AND OTHERS— PLAINTIPFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O, XXII, r. 4 
(8), O. XLI, r. £0—Appeal, abatement of, extent of-— 
Addition of party to appeal—Diacretion of Court, 

Whether or not an appeal abates under gub-r. 3, r. 4 
of O. XXII, O. P, O , aa against the deceased respondent 
only orasa whole, depends upon the particular clr 
cumstances of each case, the test to be applied being 
whether in the absence of the respondent against 
Thon pe appeal has abated, the appeal can proceed. 

. 651, col. 1. 

Manindra Chandra Nandi v. Bhagabati Devi 

wdhurant, 90 Ind. Oas. 986; 30 O. W. N. 45; A.I 
R. 1920 Oal. 335, Raj Chunder Sen v. Gangadas Seal, 
SLI A 71; 31 0.487; 38 O. W. N. 442; lM L J 147: 
1 A.L J. 145; 8 Sar P. O. J. 623 (P.O), Kali Dayal 
Bhattacharjee v. Nagendra Nath Pakrashi, 54 Ind, 
Oas 822; 30 O L. J. 217, 24 0O W. N. 44, referred to. 

Whether in any particular case the Oourt will add 
or refuse to add a party to an appeal under O. XLI, 
r 20, 0. P. C. is a matter which is left to the discretion 
ofthe Court. [p. 851, col 2] 

Kali Dayal Bhattucharjee v Nagendra Nath Pak- 
rashi, 54 Ind. Oas. 822, 30 O. L. J. 217; 24 O. W. X. 
44, referred to. 

Appeal against the decree of the Sukordi- 
nate Judge, Nadia, dated the 29th June 


1923, reversing that of the Munsif, Second 


- Court of Kustia, dated the 19th April 1922, 


Mr. U. N. Sen Gupta and Babu Probodh 
Kymar Das, for the Appellants, 
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Mr. Brajendra Nath Chatterjee, Babus 
Biraj Mohan Mojumdar, Satindra Nath 
Chowdhuri and Durga Charan Roy Chow- 
dhury, for the Respondents. 

JUDGMENT. ' 

Cuming, J.—In the suits out of which 
these two Appeals Nos. 249 and 250 have 
arisen the plaintifis who were some three 
in number sued the defendants, the Midna- 
pore Zemindari Co., for a declaration of 
their lakheraj title and for reccvery of pos- 
session of the disputed lands on the ground 
that these lands in suit appertain to a 
certain Nishkar Mehal which they held and 
that they had been dispossessed by the 
defendants Company who have included 
some plots of their lakheraj lands in 
the rent lands which the plaintiffs held 
under the defendants. The -defendants 
‘had sued them for rent both of the 
rent land and the lakheraj land and so 
dispossessed them; they, therefore, sue 
for declaration of their title and recovery of 


`, possession. 


The defendants Company contested the 
suit and their case was that the Record of 
Rights was in their favour, the plaintiffs 
had no lakheraj title to the lands in suit 
and the case was barred by limitation, 

The Trial Court decided all the issues 
against the plaintifis and found among 
other findings that the suits were barred by 
limitation. On appeal thé judgment of the 
Trial Court was reversed and the learned 
Subordinate Judge ordered that the suit 
be decreed, the plaintiffs’ lakheraj right to 
the lands in suit be declared, that they be 
confirmed in and do get possession of the 
same and that they do get their costs from 
the defendants. 

' The defendant Company preferred appeals 
to this Court and on appeals being called 
on a preliminary objection was raised by the 
learned Advocate for the respondents so 
far as concerns the Appeal No. 250. The 
contention of the leaned Advocate is that 
as one of the respondents in this appeal 
died during the pendency of the appeal, 
the appeal so far as he was concerned 
abated. Tne appellants applied to set 
aside the abatement and this application 
was rejected by this Court. He then con- 
tends thatthe suit was one for joint pos- 
session by the plaintifisand that the present 
appeal is incompetent in the absence of 
one of the respondents. In support of bis 
contention he refers to the case of Manindra 


Chandra Nandi v, Bhagabatt Devi Chow- 
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dhurani (1). The facts of that case are prac- 
tically indistingnishable from the facts of 
the present case. 

The learned Counsel who has appeared 
for the appollants contends that the suit 
has abated only against one of the respond- 
ents and that it can proceed against the 
other respondents and has not abated 
against them also. ` 

No doubtin view of Order XXII, r, 4, Q. 
P. O., it cannot be said that the case has 
abated as against the remaining respond- 
ents. But thatis not the point. The poiut 
is whether the appeal can proceed in the 
absence of the dead respondents without 
the substitution of his heirs. The suit is 
by a number of co-sharers and their shares 
were not defined in the plaint. They 
sued for joint possession and have obtained 
a decree for joint possession from the 
lower Appellate Court. Supposing for the 
sake of argument that the appeal succeeds 
and we make a decree in favour of the ap- 
pellants setting aside the decree of the 
lower Appellate Court, so far a3 concerns 
the respondents on the record, sucha decree 
would be incapable of execution, because 
the decree in favour of the heirs of the 
dead respondent has not been set aside 
and under that decree he should be.entit’ed 
to possession. If, therefore, in such a crese 
we make a decree in favour of the app l- 
lants as against the respondents who arecn 
the record there will be two conflicting 
decrees in existence. Therefore, clearly the 
appeal cannot proceed in the absence of the 
heirs of the dead respondent and is, there- 
fore, incompetent. 

The Appeal No. 250 is, therefore, dis- 
missed with costs. 

Page, J.—I agree that each of these 
appeals should be dismissed. I desire, 
however, to add a few observations with 
regard to Appeal No. 250. In that case 
the lower Appellate Court has found that 
the plaintiffs are three co-owners of certain 
lalcheraj lands. The defendants-appellants 
contend that the lands are held by the 
plaintiffs as tenants underthem. One of 
the plaintiffs-respondents has died pending 
the appeal to this Court and inasmuch as 
his legal representative were not substitut- 
ed in due time, and an application for 
leave to substitute his representatives was 
rejected the appeal as against that plaintiff 
has abated. The result is that in respect 


(1) 80 Ind. Cas. 983; 30 O. W. N. 45; A. IL R. 1926 
Oal. 345 - 
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of one of the three co-owners of this 
lakheraj land the decree of the lower Court 
stands. The defendants contend, notwith- 
Standing the abatement of the appeal as 
against the deceased co-plaintiff, that they 
are entitled to proceed with the appeal as 
against the other two co-plaintilfs who have 
duly been made respondents, The learned 
Advocate on behalf of the appellants based 
his contention upon the terms of O. XXII, 
r, 4 (3) which provides that “where within 
the time limited by law no application is 
made under r. 1 the suit shall abate as 
against the deceased defendant.” This 
rule applies alike toa defendant and to a 
respondent, (O. XXII, r. 11). The learned 
Advocate contends that on a true construc- 
tion of sub-r. (3) in circumstances euch 
as those obtaining in these proceedings the 
appeal abates only as against the deceased 
respondent. He pointed out that the words 
“as against the deceased defendant’ were 
not contained in the corresponding s.: 368 
of the Code of 1882. In my opinion, that is 
not the meaning and effect of this sub-rule. 
Whether or not the appeal abates as against 
the deceased respondent only or as a whole 
must depend upon the particular circum- 
stances of each case the test to be applied 
being whether in the absence of the re- 
spondent against whom the appeal has 
abated, the appeal can proceed: Raj 
Chunder Sen v. Gangadas Seal (2). Now, if 
the appellants were to. succeed in this 
appeal as against the two respondents on 
the record the result would be that whereas 
the landsin suit must be taken under the 
decreeof the lower Subordinate Court to be 
lakheraj lands belonging tothe co-owners in 
so far as the deceased plaintiff was con- 
cerned, under the decree of the High Court 
the lands would be held not to be lakheraj 
landsas against the other two co-owners 
who failed in the appeal. Thecreation ofa 
situation so strange and anomalous ought 
not to be permitted, and in circumstances 
such as those which prevailin this case, I 
am of opinion that the appeal cannot pro- 
ceed in the absence of the representatives 
of the deceased plaintiff-respondent: see 
Kali Dayal Bhattacharjee v. Nagendra Nath 
Pakrashi (3), Manindra Chandra Nandi v. 
Bhagabait Debi Chowdhurani (1). The 
learned Advocate for the appellants fur- 
ther contended that if the appeal was not 


(2) 31 L A. 71; 31 0.487; 80 W. N. 442; 14 M. Lid. 
147; 1 A. L. J, 145; 8 Sar. P. C. J. 623 (P.O). 
(3) 54 Ind. Oas. 822; 30 O. L. J. 217; 240. W. N 44. 
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competent unless the legal representa- 
tives of the deceased plaintiff were on the 
record, the Court was entitled and in 
the circumstances ought to add the 
legal representative of the deceased plaint- 
iff as a respondent under O. XLI, r z0, 
Whether in any particular case the Court 
will add or refuse to adda party to an ap- 
peal under O. XLI, r. 20, is a matter which 
isleft to the direction of the Court. In 
this case I am of opinion that the Court 
would not be justified in exercising its dis- 
cretion under O, XLI, r. 20in favour of the 
appellants for this among other sufficient 
reasons that if the Court were to allow the 


‘appellant to add the representative of the 


deceased plaintiff as a party to the appeal 
the Court would be acting in a manner 
wholly inconsistent with its own previous 
order by which the application ofthe ap- 
pellants for the substitution of the repre- 
sentative of the deceased plaintiff as a 
respondent was rejected upon the ground 
that the appellants had neglected to apply 
for substitution within the time provid- 
ed in that behalf, and had not been able 
to satisfy the Court that there was any 
sufficient ground for an extention of time 
being granted, [see the observations of 
Mookerjee and Panton, JJ. in Kali Dayal's 
ease (3) at page 49*.| In these circumstances, 
in my opinion, both the appeals must be 
dismissed. 
8. 8. Appeal dismissed. 


“Page of 240. W. N.—[Ed] ~ 





MADRAS HIGH COURT. 
Civin APPrBAL No. 334 or 1922, 
January 6, 1926. 

Present :—J ustice Sir Charles Gordon 
Spencer, Kr. and Mr Justice Venkatasubba 


Rao. 
KESAR SINGH-—DEFENDaNnT No. 2— 
APPELLANT 
VETSUB 
Tare SECRETARY or STATE ror 
INDIA ın COUNCIL REPRESENTED 
Br THE COLLECTOR or KURNOOL— 


PLAINTIFF—RESPONDENT. 

Hindu Law-——-A doption—Consent of bandhus to adop- 
tion by widow, sufficiency of —Succesmon-—Father’s sis- 
ter’s son's daughter's son, whether heritable bandhu— 
Sarvadhikari’s line theory, examination of. ., R 

Where a Hindu dies leaving no agnate rélation, an 
adoption by his widow with the conseut of the 
nearest cognate relation who under the law would bg 
the presumptive reversioner would be perfectly vand 
[p. 653, col. 1) 

The class of sapindas, whose consent should be 
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. Odtained by a Hindu widow in order to supply the 
authority’ lacking in consequence of her husband 
having died without authorising her to adopt a son, 
is not limited to agnates but extends to cognates ag 


, [p. 852, col. 2. 
kik term aa referred to in the decisions 


includes both sagotra sapindas and binna gotra sapin- 


das or bandhus. [p. 653, col. 1.] A age Js l 
Under the Hindu Law, a fathers sister's son's 
daughter's son of the propositus is a heritable bandhu 


entitled to succeed. [p. 655, col 2.] S 
The line theory enunciated by Dr. Sarvadhikari that, 


in the case of bandhus on the paternal side, there 
cannot be more than two females between the claimant 
and the propositus and that, if there are two females, 
these two must be related as mother and daughter 
to each other, thereby restricting heritable cognates 
to those in the father’s agnate line and the mother’s 

ate line, isnot warranted by the texts of Mitak- 


agn 
shara. . 54, col. ? 


6 
aia reviewed. | 
er Spencer, J —There are two known tests of 


capacity for inheriting among bandhus which must 
Be ale and these are (1) that sapında relationship 
ceases, in the case of binna gotra sapindas or bandhus, 
after the 5th degree from the common ancestor when 
the descent is through a female and after the 7th 
degree from the common ancestor when the descent 1s 
through a male, (2) there must be an element of 
mutuality between the claimant and the ostus, in 
other words, they must be so related that they are 


das of each other. [p 655,col 2] | : 
The enumeration of bandhus as heira in the Mitak- 
shara is illustrative and gnot exhaustive. [p. 654, col. 


bor Venkatasubba Rao, J.—An adoption under the 
Hindu Law is more 8 temporal than a spiritual 


institution. [p 862, col. 1 | 
~ Appeal against a decree of the Court 


of the Subordinate Judge, Kurnool, dated 
the 23th December 1921, in O. §. No. 11 of 
1920 (O. S. No.5 of 1917 on the file of the 
District Court, Kurnool), 

Messrs. A. Krishnaswamr Iyer and W. 
Kothandaramiah, for the Appellant. 

Mr.C. V. Anantakrishna lyer, for the 


Respondent. 
JUDGMENT. 

_ Spencer,.J.—I have had the advantage 
of seeing the judgment which my learned 
brother is about to deliver. On the ques- 
tions of fact, I have nothing to add to what 
he will state beyond expressing my entire 
agreement with his conclusions. On the 
two questions of law arising out of the 
5th and 6th points, I wish to express my 
concurrence with his opinion. His opinion 
on the 5th point agrees also with that of 
Ramesam, J., in Anne Brahmayye v. Chela- 
sami Rattayya (1). I agree with them in 
respectfully dissenting from the view ex- 
pressed by Oldfield, J., in Vadreva Ranga- 
nayakamma Garuv. Ryals Somasundara 


(1) 83 Ind Cas. 59; 20L. W. 503; (1934) M. W. N. 
844; A. L R. 1925 Mad. 67, 
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Rao (2) to the effect that the class of 
sapindas, whose consent should be obtained 
by a widow in order to supply the author- 
ity .lacking in consequence of her husband 
having died without authorising her to 
adopt a son,islimited to agnates. In the 
judgment of Seshagiri Aiyar, J., in Krish- 
nayya v, Lakshmipathi (3), Krisinayya v. 
Lakshmipatht (4) the Smrithi of Yajna- 
valkya which is the basis for the theory 
that a woman, who has no husband, father 
or sons, needs the advice of those who are 
her natural protectors is quoted:— 

Rakshetu kanyam pitah, vinnam paththi, 
puthrasthuvardhake abhave jnethasyethesham 
na kwathanthuy swachit — sttriyah. Let 
her father protect a maiden, her lord a 
married woman, sons in old age; if none of 
these, other gnatis, she is not fit for inde- 
pendence. i 

Here the word used is “‘gnatis,” 

But temporal considerations cannot be 
left out of account. Proximity to the 
deceased with respect to rights of property 
is also an important factor in considering 
who should be consulted, for the reason 
that those persons who would succeed to 
the property if no adoption were made, 
are most interested in the protection of the 
inheritance and in restraining the widow 
concerned from acting capriciously (vide 
Sri Virada Pratapa Raghunada Deo v. 
Brozo Kishore Patta Deo(5) and Veerabasava- 
raju Pantulu v. Balasurya Prasada Rao 
(6). As regards the devolution of property 


~ the original text of Manu is :— 


Anantharah sapindath yasthasya thasya 
dhanam bhaveth (Manu IX, 187) which may 
be translated literally :— 

Whoever is unremotefrom the sapinda to 
him let his wealth belong. 

The word used here is ‘sapinda’. 

Now neither the word ‘gnati nor the word 
‘sapinda’ is synonymous with the English 
word “agnate,” whatever may be the sug- 
gestion conveyed by the common root 
‘gna. For sapindas undoubtedly include 


(2) 59 Ind. Cas. 609; 43 M. 876. 
A 32 Ind. Qas. 253, 30 M. L. J. 265; 19 M 
4) 56 Ind, Oas. 391; 43 M. 650; I8 A.L.J : 


9 pn 
; 1; ( 
365, 24 O. W. N 905, 39 M, L. J. 70; 28 M.L 


L 
60 
wW 


M. W N. 
T.70, 12 L W. 6825:47 I. A. 99 (P. 0). 

(5) 3 L A. 154; 1 M. 69: 11 Mad. Jur, 188, 25 W. R. 291: 
3 Sar. P. O. J 563; 2 Suth. P. O. J. 263; 1 Ind. Dec. 
(x. 8.) 45 (P. O) 

(6) 48 Ind Cas. 708; 451. A. 265; 41 M 998: 25 M. L. 
T, 1; 17 A. L. J. 34: 36 M. L. J. 40:23 O W. N. 251.29 
0O. L. J 184; 9 L. W. 243; 21 Bom, L. R. 238; 1 U.P 
L. R. P.0)18(P. 0). 
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bhinnagotra sapindas who are cognates, and 
in Professor Monier William’s Sanskrit 
Dictionary “gnati” is defined as a “paber- 
nal relation, a kinsman in general, a father, 
a brother, a distant kinsman, one who 
does not participate in the oblations offered 
to deceased ancestors (according to the 
school)—gnatis is a paternal and sambhan- 
dhin a maternal relation; the original mean- 
ing of gnati may be ‘intimately acquainted.’ 
Of Greek (qnotos gnotee).” 

I am satisfied that in the passage where 
Mr. Ameer Ali observed at page 1004 of 
41 Mad. (Veerabasavaruju Pantulu v. Bala 
surya Prasada Rao (6).! “The Ramnad case 
[Collector of Madura v. Moothoo Rama- 
linga Sathupathy (7)| established the pro- 
proposition that in the Dravida country, 
under the Dravidian branch of the Mitak- 
shara Law—therein force—in the absence 
of authority from her deceased husband a 
widow may adopt a son with the assent 
of his male agnates,” and in the other 
passage in Kristnayya v. Lakshmipathi (4) 
where Viscount Oave observed at page 
654:* “The consent required is that of a 
substantial majority of those agnates 
nearest in relationship who are capable of 
forming an intelligent and honest judg- 
ment on the matter,” their Lordships had 
no intention oflaying down the propositions 
(1) that in the absence of agnates avail- 
able for being consulted no adoption could 
be made by a widow who had failed to 
obtain the authority of her husband, and 
(2) that in no circumstances should cog- 
nates be consulted. No doubt agnates should 
as a rule be consulted first, if there are 
agnates, because the principal agnates are 
the nearest kinsmen but there appears 
to be no authority for limiting the class of 
gnatis and sapindas, whose assent may be 
taken by a widow about to adopt a son, 
to agnates, except the judgments of my 
learned brothers Oldfield and Phillips, JJ., 
in Vadreva Ranganayakamma Garu v. 
Ryali Somasundara Rao (2) and of Jackson, 
J., in Anne Brahmayyav. Chelasami Rat- 
tayya (1) and I am unable to regard the 
reasons given by them for excluding a 
daughters son as convincing and well- 
founded. 

Now leaving the 5th point and turning 
to the 6th point, I find from the pedigree 


xen 
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that Kesar Singh is the father’s sister's 
son's daughter's son of Ananta Ram Singh 
the proposiius,and that Ananta Ram Bingu 
the propositus is the mother's father's 
mother's brosher’sson of the claimant Kesar 
Singh. In other words Kesar Singh i; 
towards Ananta Ram Singh in Class 111 cf 
the matri bandus Group VI (d) mother's 
pitri bandhus; and Ananta Ram Singh is 
as regards Kesar Singh in Class II or 
matri bandhus Group VI (dj) mother's 
father's own bandhus in the tables of herit- 
able bandhus accompanying the article 
by Mr. Ganapathi Aiyar, at page 59 of 
Vol. IX M. L. J. quoted by the Subordinate 
Judge in para. 44 of hisjudgment. They 
are also both within 5 degrees of the com- 
mon ancestor Dhan Singh alias Kem Singh. 
In the genealogical table at page 785 of 
Mayne's 7th Edition of Hindu Law the 
owner's paternal aunts’ son’s daughter's 
son is shown as a heritable bandhu and 
the authority for his right is quoted in 
the footnote as Parot Bapalal Sevakram vy. 
Mehta Harilal Surajram (8); but the deci- 
sion appears to decide the right of inherit- 
ance of@ paternal aunt's daughter's son, not 
that of a paternal aun'ts son's daughter's 
son. In the present case the claimant 
is one more degree removed from the 
propositus, and the two females who 
intervene in the lineof descent have a male 
intervening between them instead of being 
successive. 

Parot Bapalal Sevakram v. Mehta Harilal 
Surejram (8) purports to follow the Full 
Bench caseof Umaid Bahadur v. Udoi Chand 
(9) which was also followed by a Bench 
ofthe same Court in Babu Lal v Nanku 
Ram (10) and is quoted with approval in 
the Privy Council decision in Ramchandra 
Martand v. Vinayak Venkatesh (11) but is 
stated by Sadasiva Aiyar, J., in Chinna 
Pichu Iyengar v. Padamanabha Iyengar 
(12) to contain a fallacious conclusion. 
The defendant in Umaid Bahadur v. Udoi 
Chand (9) was in the same degree of 
relationship tothe propositus as E was to 


Bin the table at page 128. It wasun- 

(8) 19 B. 631; 10-Ind. Dee. (N. 8.) 421. 

0) 6 C. 119; 6 O. L. R. 500, 5 Ind. Jur. 585; 3 Shoma 
L. R. 146, 3 Ind. Dee. (x. 8.) 78. 

(10) 220. 339; 11 Ind. Dec (N. 8.) 228. 

(11; 25 Ind. Cas. 290; 42 O. 384; 18 O. W. N. 1154: 9P 
M. L. J 333; 1 L. W. 831; 10 N. L. R. 112; 16 M. L Tı 
447; (1914) M. W. N. 835, 16 Bom. L. R.863: 12 A.L, J. 
1481; 20 0. L.J 573:41 I. A. 290 (P. O). ` 

uz) 59 Ind. Cas, 690; 44 121; 12 L. W. 397; (1920) 
M. W. N. 609; 3y u a. J 417; 28 M. L, T. 303. 
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necessary for the purpose of that case to 
decide whether E's son F was a supinda 
of B. The learned Judges observed that 
F was within six degrees from the com- 
mon ancestor. He was actually Sth in 
descent from A, and the Acharakanda de- 
clares that sapinda relationship ceased only 
after the 5th ancestor on the mother's side 
in the mother’s line and after the 7th 
ancestor on the father’s side in the father's 
line, calculating from whence the direction 
of the line changes. So the statement as 
to Band F not being sapindas to each 
other was an obiter dictum and the refer- 
ence to six degrees is not intelligible. The 
Sanskrit word for ‘line’ in verse 53 of the 
Acharakanda quoted in West and Buhler at 
pages 174-175 (pages 125-126 Cal.) is santana 
which means ‘extending, spreading, line- 
age race, family, progeny, olfspiring, a 
son or daughter. It does not appear to 
denote male ancestors and male descend- 
ants exclusively, In Golap Chandra Sar- 
kar’s Hindu Law, 5th Edition, page 98 the 
learned author observes that each link is 
called a purusha which means “a genera- 
tion, a person, a man” but that is not 
the word used in this text. He also ob- 
serves that recent commentators confine 
the upward lines to male ancestors only 
. although the downward lines according 
to them may pass through males or fe- 
males, or either and that no reason is as- 
signed by them for this distinction. He 
comments on the fact that the Mitakshara 
does not say anything about the lines pass- 
ing through males only, or through both 
males and females without any distinction, 
and he thinks that the novel views which 
were propounded for the first time by the 
Tagore Law Lecturer of 1880 were embodied 
in the judgment of the Full Bench in 
Umaid Bahadur v. Udoi Chand (8) and that 
they are peculiar to Professor Sarvadhikari 
and unsupported by authority. 

The Tagore Law Lecturer for 1883, Dr. 
Jolly, criticized Professor Sarvadhikari's 
theory in these words at page 216 “an 
essentially new system of bandhu relation- 
ship under Mitakshara Law has been re- 
cently proposed by Rajkumar Sarvadhikari. 
He takes the three bandhus each as in- 
dicative of the three principal classes of 
bandhus and not as embracing the nine 
bandhus specially named only. This theory 
has the advantage of giving a clue to the 
order of precedence among the bandhus, 
However, though it is developed with rigor- 


KEBAR SINGH V. SECRETARY OF STATE FOR INDIA. 


(95 L O. 1926] 


ous logic from the date put forth by its 
author, there is no sufiicient foundation 
for these data in the Mitakshara to com- 
mend its ready acceptance.” Some general 
remarks on the subject ‘of female succes- 
sions follow. 

Professor ‘Sarvadhikari enunciates the ' 
proposition that in the case of bandhus 
on the paternal side there cannot be more 
than two females between the claimant and 
the propositus and that if there are two 
females, these two must be related as 
mother and daughter to each other. But 
the text ofthe writings ofthe ancient ex- 
pounders of Hindu Law does not warrant 
the restriction of heritable cognates to 
those in the father’s agnate line and the 
mother’s agnate line. Supposing that is 
the correct interpretation to be placed on 
the passage from the Acharakanda to which 
I have referred above, the logical result 
would be to allowthe intervention of no 
more than ons female, and two females 
should not be allowed to intervene even 
though they may be related as mother and 
daughter. 

Adit Narayan Singh v. Mahabir Prasad 
Tiwari (13) is a case on point. The suit 
of the purchasers of the estate of one 
Hanuman, who was a matri bandhu (mother’s 
paternal aunt's- son) of the propositus, 
failed in the Privy Council because of the 
existence of a mother’ sister’s grandson (an 
atma bandhu) named Rajendra, 

It was not considered by the Judicial 
Committee to be an objection to Rajendra’s 
title that two females intervened between 
Rajendra and the propositus Dhanukdari 
even though those two females were not 
related as mother and daughter but as 
sisters. In the case before us two females 
intervene between Kesar Singh and Ananta 
Ram Singh, viz., Ganga Bai and Ammi Bai, 
who are related to the claimant as mother 
and maternal great grandmother respec- 
tively, and a male, viz., Jagannatha Singh, 
who is Kesar Singh’s maternal grand- 
father, intervenes betweenthem. In Adit 
Narayan Singh v. Mahabir Prasad Tiwart 
(13) the principle is once more recognised 


. that the enumeration of bandhus as heirs 


in the Mitakshara is illustrative and not 
exhaustive. This is sufficiently evident 
from the fact that such obvious heirs as 


(13) 60 Ind. Cas. 251; 40 M. L. J.270;48L.A. 86: 
aoe) M. W. N. 153; 19 A. L. 3.808; 2 P.L. T.97; 33 

Li. J. 263: 29M. L., T.240; 6P. L. J. 140: 23 Bom, 
L, R. 692; 25 0 W.N. 842; 14 L. W, a0 (P. 0.) 
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& sister's son and a maternal uncle are 
not specifically mentioned, although the 
maternal uncle's sons are among the cognate 
kindred enumerated in the text of 
Oh. Il, s. 6, p. ll. This principle was 
estublished in Muthusamt Mudaliar v. 
Simambedir Muthukumaraswami Mudaliar 
(14), In Krishna Ayyangar v. Venkatarama 
Ayyangar (15) quoted by the Judicial Com- 
mittee in Adit Narayan Singh v. Mahabir 
Prasad Tiwari (13) the suggestion is thrown 
out that a party who is able to trace his 
descent with a lesser intervention of females 
than another might claim to be preferred, 
but it is not stated that two females ‘are 
the limit, or that if there are two they 
must come one after the other as mother 
and daughter. The question was left open 
whether a preponderating male element 
in the lines of ancestors should prevail and 
the case was decided by giving preference 
toan atma bandhu overa pitri bandhu on 
the principle that the nearer line excludes 
the more remote. The same suggestion 
occurs again in Trrumalachariar v. Andal 
Ammal (16). 


I have mentioned that among modern 
writers Sarkar does not: adopt the views 
enunciated by Professor Sarvadhikari. Ghose 
also considers that the mode of computa- 
tion from the propasitus upto the common 
ancestor and then down to the claimant 
advocated by Professor Sarvadhikari is 
‘opposed to all the Hindu lawyers and to 
the express words ofthe Mitakshara and 
he says at page 146 of his Principles of 
Hindu Law (8rd Edition) that the rule laid 
down in Umaid Bahadnr v, Udoi Chand 
(9) has not been followed in later cases 
in the same Court, and in the High Courts 
of Madras, Allahabad and Patna and he 
cites several instances of bandhus whose 
claims as heirs have been recognized even 
“though more than one female intervened 
in the line between them and the pro- 
positus including the case of Babu Lalv. 
Nanku Ram (10). On the other hand, Baner- 
jee, appears to range himself on the side 
of Sarvadhikari (see page 68 of Banerjee’s 
Hindu Law of Marriage and Stridhana) 
where the learned author says that a line 
of female ancestors is not regarded as a 
line in Hindu Law. Ramesam,J.,in Rami 


(Ud) 19 M. 405; 23 L A, 83; 6 M. L J. 118; 7 Sar. P. O. 
J. 541;6 Ind. Dec. (xN. a.) 987 (P. 0). 

(15) 29 M 115 
~ (16) 30 M. 406; 2 M, L. T, 357; 17 M, L, J. 235, 
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Reddi v.Gangireddi (17) notices that some 
of Professor Sarvadhikari’s views on priorty 
of succession based on separation into four 
families have not been accepted by the 
Judicial Committee. 

It has been long settled that succession 
under the Mitakshara Law depends upon 
propinquity and notupon religious efficacy, 
which is one reason for not excluding 
cognates who trace their relationship 
through one or more females. 

But there are two known tests of capacity 
for inheriting among bandhus whieh must 
be satisfied and these are (1) that sapinda 
relationship ceases, in the case of bhinn+- 
gotra sapindas or bandhus after the Sth 
degree from the common ancestor when 
the’ descent is through a female and after 
the 7th degree from the common ancestvr 
when the descent is through a male; (2, 
there must be an element of’mutuality be- 
tween the claimant and the propositus, in 
other words, they must be so related ther 
they are sapindas of each other. 

Both these tests have been referred to 
in the most instructive case of Rumchundra 
Martand v. Vinayak Venkatesh (11). ‘There 
the plaintifs were Laxmun Rao’s paternel 
grandfather's son's son's daughter's daugl.- 
ters sons. As they claimed through a 
female and as the common ancestor Timaji 
was more than 5 degrees removed from the 
plaintiffs, Timaji was not a sapinda of 
plaintiffs. It followed, therefore, that 
Timaji’s descendants among whom was the 
Laxman Rao were not sapindas 
of plaintiffs and thus plaintiffs’ claim 
failed, although the plaintiffs were sapinda: 
of Laxmun Rao, whose descent from the 
common ancestor .Timaji was through 
males, as Luxman Rao could count seven 
degrees from the common ancestor in 


. enumerating his sapindas. The principle is 


that when a man computes his relations 
(sapindas) through his father he has a wider 
range (7 degrees) than when he computes 
his relations through his mother, and those 
relations of his who are connected with 
him through their mothers have a smaller 
range (5 degrees) and will only include him 
among their sapindas if he comes within 
that limit. Applying this test to the 
pedigree in the present case we find that 
Dhan Singh alias Kem Singh the com? 
mon ancestor is within 5 degrees of Kesar 
Singh, who claims relationshipto Ananta 

17) 87 Ind. Oas. 609; 48 M. 792 at p. 724; 21 L.W 
sih, (1925) M, W, N. 335; A.I, R, 1925 Mad, 807: 
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Ram Singh through his mother, and that 
Anantaram Singh who was related to Kesar 
Singh through his father Mohan Singh, is 
easily within 7 degrees of the common 
ancestor Dhan Singh. The plaint pedigree 
unnecessarily shows Bagirath Singh the 
father of Dhan Singh, but he need not be 
reckoned in the counting which starts from 
the common ancestors. For these reasons 
I agree with my learned brother that the 
appeal must be allowed with costs of the 
appellant here and in the lower Court and 
the plaintiff's suit must be dismissed. 

In view of the special difficulty and im- 
portance of this case we allow a Vakil’s fee 
of Rs. 2,500 in this Court. 

Under O. XXXII, r. 10,0. P. O., the 
Court-fees payable on the appeal may be 
recovered from the pauper appellant, either 
by deducting the same from the costs 
awarded tohim and paying him the balance, 
or otherwise, from his properties. 

Venkatasubba Rao, J.—The Gov- 
ernment claim the suit properties on the 
ground of escheat. They originally be- 
longed to Kurnool Anantaram Singh who 
died about 1864 or 1865 and on his death 
his inheritance devolved on his widow 
Ramabai. Kesar Singh who is referred to 
as the 2nd defendant resists the suit of 
the Government on the ground inter alia 
that he was adopted, by Ramabai in the 
year 1900 and that his adoption was re- 
cognised and acted upon till her death 
in September 1915. The estate was also 
claimed by one Nuzvid Anantaram Singh 
who alleged that he was the heir entitled 
to the property after the widow's death. 
He also filed a suit and Kesar Singh was 
the principal defendant. There was thus 
a three-cornered contest, the claimants 
being the Government, Nuzvid Anantaram 
‘Singh and Kesar Singh. It is necessary to 
mention in this connection that in 1595 a 
suit O. S. No. 20f 1895 was filed against 
Ramabai by certain persons who claimed to 
be the nearest reversioners of Anantaram 
Singh. Four plaintiffs instituted that suit, 
the object of which was to have certain 
alienations made by Ramabai declared 
invalid. Lakshmana Singh P. W.No. 1 
and Umrao Singh P. W. No.2 are two out 
of the said four plaintiffs. That suit was 
difmissed as it was found that the claim- 
ants were not the reversioners. Nuzvid 
Anantaram Singh now put forward in the 
lower Court the same pedigree as the 
plaintiff in: the suit of 1895 relied on and 
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he claimed to be related to the last male 
owner in precisely the same manner as 
those plaintiffs claimed they were related. 
He availed himself of the fact that he was 
not made & party to the previous suit and 
sought to rely upon the pedigree which 
was held to be false in that litigation. 
The two suits, that of the Government 
and that of Nuzvid <Anantaram Singh, 
were tried together by the lower Court 
and the claim of Nuzvid Anantaram Singh 
was rejected and that of the Government 
allowed. There is no appeal by Nuazvid. 
Anantaram Singh and, therefore, the decree 
passed against him has become final. 
Kesar Singh has filed the present appeal, 
and the contest in the Court is, therefore, 
confined to Kesar Singh and the Govern- 
ment. 

Kesar Singh pleaded that Ramabai adopt- 
ed. him and he, therefore, became en- 
titled to the estate. The Government de- 
nied the factum of adoption as well as its 
validity. For the defence it was alleged 
that Ramabai had the authority of her 
husband to adopt and in any event the 
adoption was made with the consent of 
her husband's nearest kinsman Jagan- 
natha Singh. Thelower Court found in 
favour of the factum of adoption but held 
that the consent neither of the husband 
nor of the kinsman was proved. Another 
ground taken by Kesar Singh was, that the 
suit of the Government was bound to fail 
as there was in any event an heir of 
Anantaram Singh in existence. The Sub- 
ordinate Judge has found on this point 
in favour of the Government. The third 
ground of defence was, that Kesar Singh 
apart from this adoption was entitled to 
the property being a heritable bandhu of 
the late Anantaram Singh. On this point 
again the finding of the Subordinate Judge 
is against the defendant. 

Six points arise for decision :— 

1 Did Anantaram Singh have no heir 
and did the property, therefore, escheat to 
the Government? ` 

2. Was the adoption in fact made? 

3. Did the widow have her husband's . 
authority or consent to make the adoption? 
r an Did Jagannatha consent to the adop- 
ion 

9. Is his consent sufficient in law to 


validate the adoption? 
6. Is the 2nd defendant a heritable 
bandhu of Anantaram Singh? ea 


The first point I proceed to consider ig 
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whether it has been made out that there 
was an entire absence of heirs, which alone 
would reader the property escheat to the 
Government. The 2ud defendant Kesar 
Singh claims that he is the nearest heir. 
But for the present I shall assume that 
he has not made out his title. The question 
still remains, was there an heir to 
Anantaram Singh in existence and does 
the claim of the Government on that 
account fail? On behalf of the defence 
one Beecum Singh has been put forward 
as the heir of the deceased—barring the 
2nd defendant, If the relationship alleged 
between Beecum Singh and Anantaram 
Singh is true, it is not disputed that Beecum 
Singh would be a heritable bandhu and 
would thus exclude the Government. The 
relationship of Beecum Singh as gathered 
frum the evidence may be set forth in the 
following pedigree:— 


BRIJ KISHORE 
| 


Dan Singh | 


or j 
Khem Singh Narasinga ane Kuvar Singh 


| re \ Munna Bhai 
Mohan Singh m. Venkubai. Gangabal . | 
Bikkum Singh 


Anantaram Singh Lakshman m. Rupa Bal 
m. Ramaboyamma. Singh. 
Ohanda Bai, 


Beecum Singh himself waa examined 
and he completely proves this pedigree. 
The following passage from his evidence 
may be extracted. 

“My mother’s name is Munna Bai. 
Munna Bai's father’s name is Kuvar Singh, 
Anantaram Singh's mother's father's 
name is Narasingabhan. Lokaman Singh's 
mother’s father’s name is Narasingabhan. 
Kuvar Singh and Narasingabhan are 
brothers. Their father’s name is Brija- 
kishore Singh”. ° 


This witness was examinsd on commis- 
sion by means of interrogatories and there 
Was practically no attempt in cross-examina- 
tion to throw doubt upon his statement. 


Rupabai is the wife of Beecum Singh 
and was also examined on commission. 
She proves that Narasingabhan and Kuvar- 
singh the maternal grandfather of Beecum 
Singh are brothers, She further proves the 
relationship of Gangabai to Narasingabhan. 


She also proves the other link in the chain . 


° . 42 
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that Venkubai and Gangabai are sisters. 
She thus proves the genealogy complete- 
1y. This witness is not only the wil: of 

eecum Singh but her sister marai 
Lokhamaosingh. She being so closely 
connected with the family her evidence is 
entitled to great weight. It is remarkable 
again that this witness was not even cross- 
examined on the point. 

Defendant witness No. 2 who was e.a- 
mined on behalf of the competing claimant 
Nuzvid Anantaram Singh,admitted incross- 
examination by the 2od defendant, that 
Gangabai was the maternal aunt of Ananta- 
ram Singhthe last male-holder, This is a 
very important statement, coming as it does, 
from a witness examined by a party whose 
claim was hostile to that of the 2nd defend- 
ant. 

Defendant witness No, 7 Ohattar Singh is 
the son of the sisterof Ramabai. He deposed 
that the maternal grandfathers of Beecum 
Singhand Anantaram Singh were brothers. 
He added that he got this information from 
Ramabai and Beecum Singh. This witness 
again was not cross-examined on this point. 

The 2nd defendant himself was examined 
and gave evidence as D. W. No.5 support- 
ing this pedigree. This is what he says:— 

“In Madras Ohooly there are relations 
of Anantaram Singh Beecum Singh of 
them is now alive. Their maternal grand- 
fathers were uterine brothers”. 

This witness was also not cross-examined 
with reference to this. 

Beecum Singh and Rupabai were examin- 
ed on commission on the 2th and tne 
29th of April 1921 respectively. The trial 
commenced five months later, that is, in 
September 1921. The case of the defendant 
was putin cross-examination to P., W. No. 2 
who gave his deposition on the 4th of 
September 1921. Hs was specifically asked 
regarding Anantaram Singh's relations on 
his mother’s side living at Madras and 
Beecum Singh falls in this group. 

Issue No.17 raised this point specifically 
and reads thus: 

“Whether the estate of late Anantaram 
Singh has escheated to Government for 
want of any heirs?” 

The learned Subordinate Judge observes 
in para. 92 of his judgment that the 
Goveroment has discharged the barden of 
proving that there are no such heirs, fig 
arrives at this conclusion by a somewhat 
curious process. He notices the evidence of 
P. Ws. Nos. land 2 examined on behalf cf 
the Government. Plaintiff witneas No, 1 waa 
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Lakshmana Singh and P. W. No. 2 was 
Vumraya Singh and they were as I have 
already stated the lst and 3rd plaintiffs in 
Suit No. 2 of 1895. In that suit they 
claimed to be the reversioners of Ananta- 
ram Singh and their claim was then dis- 
. allowed. In their evidence in the present 
suit they adhere to their former statements 
and still claim that they are the nearest 
heirs, They add that the deceased has 
left no other heirs. The Subordinate 
Judge rejects that portion of their evi- 
dence where they claim.to be the nearest 
heirs and accepts the other portion, where 
they say that the last male-holder has 
left no other heirs. The finding of the 
Subordinate Judge on this question pur- 
ports to be based entirely on the evidence 
of P. Ws. Nos. Land 2, Thelearned Judge 
has very strangely failed to direct his 
attention to any part of the large body of 
affirmative evidence to which I have referr- 
ed and his finding thus possesses no value. 
The evidence points irresistibly to the 
conclusion that there wasin existence an 


‘ beir of Anantaram Singh, namely, Beecum 


‘Singh, whose existence puts the Government 

out of court. It is unfortunate that in 
this long a.d important trial such an 
obvious point was overlooked. I cannot 
also hlep noticing the strange course the 
.Government took for establishing the 
. absence of heirs. They chose to examine, 
in order to prove that there was no heir, 
two persons who had themselves claimed 
to be the heirs and who in the witness-box 
rerterated that claim. 

On my finding on this point the suit of 
the Government fails. I shall, however, 
proceed to consider the other points involy- 
ed in the case, 

Point No. 2.—Was the adoption in fact 
made? The learned Subordinate Judge has 
found in favour of the factum of adoption. 
Of the witnesses who have spoken to the 
adoption some are relations of the 2nd de- 
fendant and some strangers; some belong 
to the same caste as the 2nd defendant 
and some to a different caste. Though 
in regard to a few it maybe said that 
they are interested, the others are 
distinctly disinterested witnesses. I may 
notice the evidence of D. W. No. 8 who 
was a retired Government Press Superin- 
téhdent and gives circumstantial evi- 
dence. His father had attended on Ananta- 
ram Singh during his last illness. Nor 
bas anything been said against D, W, No, 9 
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who is a man of some status. The evi- 
dence of D. W. No. 12, I consider as specifi- 
cally important. His father was the late 
Publie Prosecutor and was the legal 
adviser of Ramabai. The witness was him- 
selfa Municipal Councillor and owns ex- 
tensive property. Of the witnesses examin- 
ed on commission Lakshmana Singh de- 
serves special notice. He wasan adjutant 
of a regiment and when he retired was 
captain, second in command of the 4th 
Regiment of Infantry in H. E. H.the Nizam’s 
regular army. Itis unnecessary to enter 
more minutely into the large body of oral 
evidence on the point. Most of the wit- 
nesses who speak to the adoption were ex- 
amined in Oourt in the presence of the 
Subordinate Judge and in his opinion their 
evidence is trustworthy. l am prepared 
to take the same view of the evidence on 
the point. 

It is contended for the Government that 
though the adoption is alleged to have 
taken place in 1900 it was not set up in 
any document previous to 1910 and that 
the recitals in some documents between 
these two dates are inconsistent with the 
adoption having taken place. There is 
some force in this contention, but after 
giving it my consideration, Icannot allow 
thia fact to outweigh the clear effect of 
the large body of oral evidence adduced. 
The value of the recitals in the documents 
is discounted, as the learned Subordinate 
Judge shows, by the fact that in Ex. O 
the deposition given by the 2nd defendant 
in 1914 long after the adoption had béen 
set up, he described himself as the son 
of his natural father although in the course 
of the same deposition he referred to 
his adoption by Ramabai. The two posi- 
tions are obviously inconsistent and I 
accept the reason given by the learned 
Subordinate Judge for this somewhat 
strange conduct of the 2nd defendant. I 
am not, therefore, prepared to disturb the 
finding bf the lower Conrt that the adop- 
tion did in fact take place. 

Point No. 3.—Did Anantaram Singh au- 
thorise his wife to make an adoption? There 
is some evidence that before his death 
Anantaram Singh authorised his wife to 
adopt a son. The principal witness ex- 
amined on this head is Thayamma. She 
is the wife of Parasurama Naidu a medical 
man who attended on Anataram Singh 
before his death. Her evidence is con- 
firmed by that of Lalman Pandiya a cook 
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employed under the deceased. Rupabai's 
evidence on this point is hearsay. Inthe 
written statement Ex. I filed in the suit 
of 1495 by Ramabai and two of the alienees, 
this authority to adopt was mentioned. 
There is also the circumstance that Ananta- 
ram Singh attempted, two months before 
his death, to adopt a boy named Raghava 
Singh and the adoption fell through ow- 
ing to the want of the wife's consent. The 
evidence and the circumstances to which Ë 
have referred bearout the case of the 2nd 
defendant and ifthey stood I should have 
been disposed to act upon them, but the 
evidence afforded bythe conduct of Ramabai 
80 strongly points to the absence of author- 
ity that I am not prepared to differ on this 
point from the Subordinate Judge and hold 
that the 2nd defendant has made out that 
Ramabai obtained the consent of her hus- 
band. My conclusion on this point is that it 
has not been proved that Anantaram Singh 
authorised the adoption. 

Point No.4.—Did Jagannatha Singh sonsent 
to the adoption? I may preface my remarks 
on this subject by saying that Kesar Singh 
the 2nd-defendant was related to Ramabai 
through her husband, being the latter's 
paternal aunt’s son's grandson. He is also 
her blood relation being her brother's son. 
Jagannatha Singh whilst being the mater- 
nal grandfather of Kesar Singh also happen- 
ed to be the nearest binnagotra sapinda 
living, of Anantarama Singh. Jagannatha 
Singh was in fact Anantarama Singh's 
father’s sister's son. The cage put forward 
for the 2nd defendant is, that Jagannatha 
Singh consented to the adoption. It is 
suggested that, as it was considered desir- 
able to have the requisite ‘assent of the 
nearest sapinda in order to supply the 
husband's authority, should it be found 
wanting, Ramabai applied for the consent 
of Jagannatha Singh. 

I shall briefly advert to the evidence on 
this point. Madurabai- examined on com- 
mission says that Jagannatha Singh's con- 
sent was applied for and given. Accord- 
ing to her, Jagannatha said that he had an 
only grandson Kesar Singh and nothing 
could give him greater satisfaction than that 
the boy should be taken in adoption. 
Ohattar Singh, D. W. No. 7 and 4th defend- 
ant confirms the evidence of Madurabai, 
The 2nd defendant himself gives evidence 
of this point and he speaks to the consent 
of Jaganoatha Singh. Itis no doubt true 
that it will not be safe to act on the evi. 
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dence of these three witnesses in the absence 
of independent corroboration, as they clear- 
ly are interested in upholding the adoption. 
But their evidence receives great support 
from that of Lakshmana Singh. Regarding 
this witness I have already said that his 
status and independence are beyond ques- 
tion. He was examined on commission and 
his evidence was taken by means of interro- 
gatories and itis significant that he was 
not even cross-examined on this point. 

These witnesses also say that Jagannatha 
Singh took an active part and in fact super- 
vised and managed the whole transaction. 
Not one of the witnesses was cross-examined 
again on this point. 

There cannot be any reasonable doubt 
that if Jagannatha wasasked he would have 
consented. He was interested in his grand- 
son who would be benefited by the adoption 
and nothing would be more natural than 
that he should assent to, and even desire il. 
Then remains the only question, was his 
consent applied for? Apart from the oral 
evidence, it is very probable that this was 
done. The adoption took place not very 
long after the suit of 1895 the course of 
which it was distinctly alleged in the 
plaint (Ex. XXII (a)) that Ramabai's hus- 
band did not give her the necessary author- 
ity and asserted in Ramabai's written state- 
ment that hedid. She was, therefore, alivo 
to the importance of the kinsmen’s consent 
and it is extremely unlikely that she or 
those interested in her would ignore such 
an obvious prerequisite. As I havesaid, if 
his consent was sought for, he would be 
only too ready to accord it. In those 
circumstances I refuse to believe that this 
necessary precaution was not taken. 

An attempt is made to show by the learn- 
ed Government Fleader that Jagannatha 
Singh’s consent isbad, because it was given 
on Ramabai representing to him that she 
had her husband’s authority. I do not think 
that this ;contention is sustainable. This 
suggestion was not made in the cross ex- 
amination of any of the witnesses, and re- 
liance is placed upon a stray statement made 
by Ohattar Singh," who says in cross-ex- 
amination, that Ramabai told Jagannatha, 
Singh that her husband had given her 
authority. Advantage cannot be takenof an 
isolated statement of this nature when thd 
attention of not a single witness was called 
to this point. 

The learned Judge's reasons for finding 
against the defence are the following :-~ 
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a) There is no writing. 

(2) Gonsent is referred to for the first 
time in this suit. 

(3) in Ex. 18 dated 7th August 1913 
written by Kamabaito the President, Dis- 
trict Board Kurnool, while she says that 
her husband gave the authority, she does 
not say that Jagannatha gave consent. 

Each of these reasons is insuficient and 
unconvincing. If the consent was taken in 

writing, no question would now arise and 
we must, therefore, determine the truth of 
the cas3 with reference to oral evidence and 
probabilities. There was no occasion to 
refer to this consent previous to the suit 
and the omission to mention it in Ex. 18, 
18 immaterial. To refer to consent would be 
not only unnecessary but superfluous. 

The learned Judge has not referred to the 
evidence of Lakshmana Singh at all and the 
Judge has necessarily failed to notice that 
he has not heen even cross-examined on 


the point. It is also worthy of notice that’ 


the leained Judge does not advert to the 
evidence in regard to the part which Jagan- 
‘natha is said to have taken in the adoption 
and as I have said there is n» indication that 
this point was even disputed. I am quite 
aware that, from the mera fact that Jagan- 
natha took part in the adoption, it cannot be 
inferred either that he supposed that he was 
giving the consent or that there was on his 
part such exercise of discretion as would 
render the consent effectual: aee Sri Virada 
Pratapa Raguneda Deo v. Brozo Kishore 
Patta Deo (5). But whatI desire to say is, 
that the Judge entirely overlooked the 
point that the evidence left no room for 
doubt, thatif Jagannatha’s consent had been 
asked, it would not bave been’ withheld. 
The Judge did not have an opportunity of 
watching the demeanour of some of the 
witnesses, notably, Lakshmana Singh. I am 
not for these reasons disposed to attach 
much weight tothe finding of the learned 
Judge on this point. In my opinion, the 
consent of Jagannatha Singh has been 
proved. 

Point No, 5.—The next point that has to 
be considered is, whether the consent of 
Jagannatha Singh is sufficient. He was a 
bandhu, a binnagotra sapinda of the de- 
ceased being his father’s sister's son. It 
leas been contended for the Government that 
as Jagannatha Singh was not an agnate of 
the last male owner, his consent would not 
be sufficient. It is urged that the consent- 
jng relation must bea male agnate of the 
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deceased. In this case the question whether 
the consenting relation must be a male ora 
female does not arise. But it is said that it 
is only the consent of an agnate thal will 
avail and that although cognates, that is, 
binnagotra sapindas are recognised for pur- 
poses of inheritance, they must be disregard- 
ed for the purpose of giving consent io an 
adoption. The law onthe subject of kins- 
men’s consent has gradually been developed 
in the decisions of the Judicial Committee 
and though there might have been some 
indefiniteness inthe law at one time, the 

uestion is, in my opinion, now free from 
count: The consent that is referred to in 
the rulings is that ofsapindas which term 
inclades both agnates and cognates and not 
that of agnates alone. To elucidate this 
point I shall refer to certain rulings of the 
Privy Council and frim them the right 
principle can be deduced and they incident- 
ally also show how the law onthe point has 
been gradually developed. 

The first case where the point was fully 
considered is the Ramnad case. [Collector 
of Madurav. Moothoo Ramalinga Sathupathy 
(7) ] In that it was decided that in the 
case of an undivided family the consent 
of the widow's father-in law is both re- 
quisite and sufficient. If the father in- 
law be dead, the consent of the husband's 
brothers must he obtained. Where the 
husband was divided from his co-parceners, 
the consent of the father-in-law would be 
similarly sufficient. Where no father-in-law 
is in existence, the case must depend upon 
the circumstances of the family. There 
should be such evidence of the assent of: 
the kinsmen as suffices to show that the 
act of the widow was done neither capricious- 
ly nor from a corrupt motive. In the 
particular case, the family was a divided 
one and to examine the soundness of the 
argument now advanced, it is important to 
bear in mind that the relations whose con- 
seut was held to be sufficient weie :— 

(1) Mootoo Veroyee the adopting widow's 
mother-in-law. 

(2) Muthuswami the natural brother of 
Annasami the widow’s father-in-law and 
the nearest male relation alive. 

Their Lordships after observing that 
Muthuswami was not a sapinda butonly a 
samanodhaka, addedthat he was the natural. 
brother of Annaswami and that circum- 
stance might strengthen his title to be con- 
sidered the natural male protector of Ramge- 
sami's widow, ; 
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I refer to this case for the purpose of 

showing thatthe contention urged by the 
Government, that it is the consent of a 
male agnate that is required, is utterly 
wrong. Mootoo Veroyee was an agnate but 
was clearly not a male. Muthusami while 
being a male was clearly not an agnatein 
so far as his position was referable to that 
of the natural brother of Annasami. 
_ Ia tracing tha davelopmant of the law, 
it is also useful to notice that their Lord- 
ships in this judgment advert to two con- 
siderations :— 

(1) Observance of religious duty and 

(2) Heirship to property. 

I shall presantly show the later develop- 
ment of this branch of the subject. Before 
passing on from this case I need only 
observe, that the view was expressed in it 
that the consent of every kinsman, however 
remote, is not essential. The expression used 
in the judgment throughoat is “kinsmen” 
excepting inthe last paragraph where the 
word “sapinda™ is used 

The next case is the Chinnakimidi's 
case [Sri Virals Pratipa Ragunada 
Deo v. Brozo Kishore Putta Deo (5)]), In 
this case’ the principle was re-aftirmed 
that where the family is undivided the 
requisite authority is to be sought within 
the family itself. The relations whose con- 
Bent is necessary are again described as 
the husband’s kinsmen. While their Lord- 
ships recognise the importance of an adop- 
tion being a religious act, they again 
indicate that considerations regarding 
devolution of property cannot altogether be 
lost sight of (page 193)*. One of the proposi- 
tions of Mr. Justice Holloway from which 
the Privy Council expresses dissent is, that 
proximity to the deceased with respect to 
rights of property is not an element to be 
considered. (See page 184)". 

The next case is the Guntur's case 
[Vellanki Venkatakrishna Rao v. Venkata- 
rama Lakshimi (18). The point actually 
decided was, that if the adopting widow 
has not acted capriciously or from a cor- 
rupt motive, the Oourt ought not to 
minutely examine the motives operating on 
her mind. “There should be proof of assent 
on the part of the sapindas,”’ their Lordships 
observed, “as should be sufficient to support 
the inference that the adoption was made 


(18\4L A. 1; 1M.174;1 Ind. Jur. 63; 26 W. R. 21; 
3 Bar. P O J 669; 3 Suth. P. O.J 353, 1 Ind. Dec. 
(8) 16 (PO). 
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upon a fairconsideration, by what may be 
called a family Oouncil, of the expediency of 
substituting an heir by adoption to the 
deceased husband.” The reference to “ex- 
pediency” shows that an adoption is 1 ot 
considered wholly in the nature of a 
spiritual act and that temporal con-i tera- 
tions cannot be disregarded. Tue relations 
indicated in this case are tha deveased hua- 
band's “sapindas”, 

In thenext case of Venkimmz v., Snhrama- 
niam (19) [see Subrahmanyam v. Venkaumma 
(20)| the facts thas arose necessitated a more 
definite statement of the law. Besides 
deciding that the quality of the assent in 
question was bad, it further decided that 
the consent of one ofthe two cousins of the 
deceased was insufficient. the other of the 
same degres not having been consulted at 
all. The deceasel’s relations are agaia 
referred to in this judgment as his kinsmen. 

We then coms to the cass of Vezrabasaya~ 
raju Pantulu v. Bilasuryt Prasida Rio \6) 
where the doctrine of the kinsmen’s con- 
sent ia fully deve'oped and takes a well- 
defined and definite form. This case after 
affirming the rulalaild downin the ftamnad's 
case (7) when the family happens to be un- 
divided, laysdown the folloving rules:— 

(1) Where the husband was at his death 
ina state of separation, the father in law's 
consent is essentially requisite to the 
validity of the adoption. 

(2) Lf there is no father in li, the assent 
of the divided brothers is equally requi-ite, 

(3) Ifa majority assent and one refuses, 
his objection may be discounted (the iuie 
must on principle be extended to where the 
minority consists of more than one). 

(4) The absence of the consent of the 
divided brothers or in case there is only one, 
want of his consent, cannot be male good 
by the authorisation of distant relatives. 

(5) The reasons which make the assent cf 
the divided brothers a requisite condition 
apply mutatis mutandis to the case of the 
nearest sapindas other than brothers. 

This case places the law beyond doubt. 
Where there are relations of various degrees, 
the consent of the nearest must be obtained. 
The consent of the majority will be suffici- 
ent, and if there is only one, his cons-nt 
will be requisite. The reason for insisting 
upon the consent of the nearest sapindu; 


(19) 341. A. 22; 9 Bom L. R. 89:30 M. 50; 4 A. L.J. 
150: 5 O L. J. 140; 11 0, W, N. 345, 17 M. L, J. 114, 2 


M LTP C). 
(20) 28 M. 627; 13 M. L, J. 239. 
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Ís stated to be that they are interested in 


the well-being of the widow, (in other words) 


that they are her natural guardians or that 
they are interested in the spiritual welfare 
of the deceased or in the protection of his 
éstate. I may, in passing, remark that if the 
nearest sapinda happens to be sufficient- 
ly remote, the first two elements exist only 
in theory. The consideration that uniform- 
ly holds. good is the third consideration, 
namely, that pertaining to the devolution of 
property. In this connection it is useful to 
note, as indicating the development of the 
doctrine, the emphasis their Lordships lay 
upon the temporal aspect of adoption. They 
point out that although some expressions 
in the Ramnad's case (7) might imply that 
the question of reversionary interest forms 
only a secondary consideration, there are 
other remarks in the same case coupled with 
the observation in the Guntur's case (18) which 
show that rights to property cannot be left 
out of consideration. In this connection, 
they cite, doubtless with approval, the 
words of Sircar Shastry tothe effect that 
‘an adoption is more a temporal than a 
spiritual institution. 

The last caseof the Privy Council on thia 
pont is Krisinayya v. Lakshmipathi (4). 

he principles laid down in the previous 
cases are affirmed and the case is again a 
‘distinctauthority for the proposition that 
the consent required is that of a majority 
of the nearest sapindas. 

None ofthese cases gives support to the 
theory that the consent must be that of 
agnates. Dealing with particular facts, 
their Lordships -have sometimes no doubt 
used the expression “agnates”’ but it is 
scarcely rightto attach importance to the 
‘casual use of a word and lose sight of 
clearly stated principles As an instance, 
I may point out that for the respondent a 
passage was strongly relied on inthe judg- 
ment in Veerabasararaju Pantulu v. 
Balasurya Prasada Rao (6) [see where 
the effect of the Rumnad’s case (7)] is 
stated to be, that im the absence of author- 
ity from her husband a widow may adopt a 
son “with the assent of his male agnates”. 
Can it be said that these words were intend- 
ed to control the actual decision in the 
Rammad's case (7), which, it is clear beyond 
doubt, as I have shown, is not that the 
assent. of the male agnates is requisite ? 
Far from Veerabasavaraju Pantulu v Bála- 
surya Prasada fao (6) being an authority 
for any such position, it clearly shows that 
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the consentthat is deemed requisite is that 
of the husband's sapindas. Are we to ignore 
the repeated use of the words sapindas and 
kinsmen on the ground that the word 
“senate” is in some places used? The rea- 
sons given and considerations adverted to 
apply equally to cognates, i. e, binnagotra 
sapindas, as to agnates or sagotra sapindas. 
In the later cases most distinct emphasis is 
laid upon the reversionary interest of the 
consenting kinsmen, 

If the view urged for the Government 
is correct, if would follow thatin the ab- 
sence of authority from her husband when 
there areno agnates living the widow can- 
not make an adoption at all. A most dis- 
tant agnate can by giving consent validate 
an adoption, whereas a verynear kinsman 
if he happens to be a cognate. cannot give 
consent. Is this distinction based on any 
principle? Though under the law cognates 
are postponed to agnates, several of the 
former class are more closely related to the 
deceased than many of the latterclass. If 
the consenting cognates are the immediate 
reversioners I fail to see why their assent 
should not be sufficient. They are inter- 
ested in the protection of the ertate and it 
is their reversionary interest that is affected. 
Some relations who are cognates are more 
directly interested in the well being of the 
widow and the spiritual welfare of the de- 
ceased than many remote agnate relatious. 

There is nothing in these decisions which, 
expressly or impliedly, gives countenance 
tothe theory that in regard to consent, 
cognates stand on a footing different from 
that of agnates. In theschemeof the Mitek- 
shara succession, cognates are, with the 
exception of the daughter's son, as a body 
postponed to agnates. Asthe consent of 
the nearer agnates is requisite and evff- 
cient, so the consent, on failure of agnates, 
of the nearer cognates, would similarly 
validate an adoption. Theruleslaid downin 
the case of agnates, such as the view of the 
majority prevailing, must mutatis mutandis 
apply alsoto cognates. Judged from the 
standpoint of the particular relation heing 
required to fill the position of the widow's 
natural guardian or to possess an interest in 
the spiritual welfare of her hushand, several 
cognate relations as several sgnate kins- 
men, may be found to lack the necessary 
qualificationa; but the test of propinqnity 
from the point af view of property will be 
found an unfailing tert and a sure gnide. 

So far I find no difficulty as thi conclu- 
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pion is fairly deducible from the rulings 
of the Judicial Committee. The Privy 
Oouncil, however, has had no occasion to 
make a pronouncement as regards the rank 
to be assigned to the deceased's mother, 
his brothers, and his daughter's son—if a 
conflict arises amongst them. Although 
for purposes of succession the order is, the 
daughter's son, the mother, the father, the 
brothers, it has now been decided that for 
the purpose of giving consent the father 
comes first. The mother according to the 
Ramnad's case (7) has a placebut the ques- 
tion remains where does she come? If the 
mother consents but the brothers refuse or 
the brothers consent and the mother refuses, 
what will be the result? In this scheme, 


what is the place of the daughter's son? ' 


When the contest has reference to limited 
group, the point may present some difficul- 
ty, andfor an obvious reason. Hach one of 
these relations, on account of close affinity 
tothe widow’s husband, holds an important 
position both from the spiritual and tempo- 


ral standpoints; but in the case of remoter . 


kinsmen this element of difficulty does not 

exist. When the point I have indicated 

, has to be decided, the observations of the 
Judicial Committee in regard toa family 
Council may probably furnish a solution. 

One aspect of this question actually pre- 
sented itself in Vadreva Rangnayakamma 
Garu v. Ryalt Somasundara Itao(2) and it 
was there decided that when the deceased's 
brothers assented to the adoption, the con- 
sent of the daughter's son was unnecessary. 
I refrain from expressing any opinion on the 
actual point decided in it, although I must 
confess with the greatest respect to the 
learned Judges, that I am unable to agree 
with’ much of the reasoning which supports 
their judgment. To take only one of the 
reasons, to say that the daughter's son owes 
no spiritual duty to the deceased is against 
the spirit and the letter of the Hindu Law 
and is opposed to Hindu sentiment. I do 
not, however, wish to enter into a detailed 
consideration of the reason, as Iam general- 
ly in agreement with the criticism of this 
judgmentof Ramesam, J.,in Anne Brahmay- 
ya v. Chelasami Rattayya (1). 

The point that has to be decided in the 
present case however is, there being no 
agnate relation and the nearest cognate rela- 

«tion who under the law would be the pre- 
sumptive reversioner having assented to the 
adoption, does his consent validate it? In 
‘my opinion, it clearlydoes. 
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I shall now deal with the sixth and the 
last point, is Kesar Singh a heritable bandhu 
of Anantaram Singh? The following 
pedigree explains the relationship of the 
parties. 


DHAN SINGH ates KESU SINGH 
e 
KAWSALA BAI 





roe Bal Mohan isah 
hushand) (wife 
oka Singh erg ai 
Ananta Ram Singh 
propositus, 
(wife) 
Rama Bai, 
f is YG 
Sundara Bai Jagannatha Singh Padam Singh, 
(husband) wife) — 
Kissen Singh. Gaura Bai 
| | Ganga Bai 
(husband) 
Ramachandra Singh 
K SEN Subadra Surji Bai Ranjat 
esar n 
adopted Bai. (husband) Singh. 
aon of ana Singh. 
Rama Bai 
and 2nd defendant. 


It is contended on behalf of the Crown 
that Kesar Singh is nota heritable bandhu 
of the propositus. The contention is based 
on whatis known as the “line theory” of 
Professor Rajkumar Sarvadhikari. It is 
urged on the other side that judged by 
the tests accepted in the rulings of the 
highest authority, the appellant is entitled 
to succeed and the doctrine formulated 
‘by Sarvadhikari does not find support in 
the works of the ancient expounders of law. 

To deal with these contentions, it is 
necessary to glance briefly at a few of 
the leading principles—in regard to the law 


‘of bandhu succession. The right of bandhus, 
_or kinsmen related to the deceased through 


females, to succeed, is primarily based upon 
the text of Yajnavalkya which runs thus :— 

“The wife, daughters, both parents, bro- 
thers, likewise their sons, gotrajas, bandhus, 


‘a pupiland a fellow student. Of these, 8n 
‘failure of the preceding, the next follow- 
‘ing in order is heir to the estate of one 


who bas departed forheaven leaving no 
putra (lineal male descendants)”. 
Let us now turn to Vijnaneswara's com- 
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mentary, the Mitakshara. The subject is 
‘dealt with in Oh. II, ss. 5 and 6 of Mr. 
Oolebrook's translation of that work. On 
failureof brother's sons,saysthe Mitakshara, 
s.5 gotrajas or agnates share the estate. 
Paternal grandmother is said to take the 
inheritance first, Then the order of succes- 
gion is given of gotraja sapindas By way 
of parenthesis, Vijnaneswara says that he 
is dealingin this section with the succession 
of samana-gotra sapindas only, as binna- 
gotra sapindas are indicated by the term 
banthu, The Sanskrit words are 

Binnagotranam’ sapindanam bandhu sab- 
dena grahanat. Here then do we find thede- 
finition of the word bandhu. That word is 
used tu indicate bhinna-gotra sapindas, the 
opposite of the term gotraja sapindas or 
samana-gotra sapindas. 

Section 5, as 1 have said, deals with 
the succession of gotrajas. In s. 6, the 
bandhu succession isdealt with According 
to the text of Yajnawalkya cited above 
bandhus take the estate after the golrajas 
and the order of succession among the 
bandhus is described in s. 6. 
connection ıt is unnecessary to refer in 
more detail to this section to which I shall 
return later. 

We have thus seen that the term bandhu 
ig synonymous with bhinnagoira sapindas 
or sapindas belonging to a different family 
(gotra), Who then are sapindas? ‘To 
understand this term, we must first turn 
to cl. 6 of s. 5. It is, therefore, indi- 
cated that ‘‘ the relation of the sapindas 
ceased with the seventh person.” But we 
must bear in mind that s. 5 is confined, 
as I have said, to the laying down of the 
order of succession of gotraja sapindas. The 
limit of the seventh degree 18 thus expressly 
stated with reference to gotraja sopindas 
of the same family, In the Chapter of the 
Mitaksbara dealing with inheritance (Vyva- 
haradhayya) the word sapinda as it occurs 
in the expression bhinnagotra sapinda has 
not been defined. In Acharadhaya (Chapter 
on therules of conduct) to which I must 
now advert, Vijnaneswara lays down the 
rules in regard to marriage. 

The author says: “ He should marry a 
girl who is non sapinda with himself. Non- 
.gapinda means, not his sapinda. Supinda- 
relationship arises between people through 
their being connected by particles of cne 
body.” Vijnaneswara here recognises that 
the word sapinda understood in this its 
etymological sense, may be applied almost 
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to all men and it is necessary to limit, in 
its signification, to certain definite indivi- 
duals, 

Vijnaneswara proceeds to sav that with 
the object of so limiting it, Yajnavalkya 
has laid down ‘‘ After the 5th ancestor on 
the mother’s and after the 7th on the 
father’s side” the relationship of sapinda 
CEASED. 

Panchamat saptamat urdhvam matrutah 
pitrutah tatha. This text means, says the 
Commentator, on the mother's side in the 
mothers line after the 5th, on the father’s 
side in the father’s line after the 7th 
(ancestor) the sapinda relationship ceases,” 

By this process we arrive at the meaning 
ofthe word bandhu. In Vevaharadhayya 


“we find that bandhus are described to be 


bhinnagotra sapindas This is the first 
stage. We then find it stated in the Achara- 
dhaya that the sapinda_ relationship 
ceases beyond the 5th in the mother’s line 
and beyond the 7th in the father’s line,— 
This is the second stage. Putting these 
two parts of the definition together we 
arrive at the result that a bandhu is & 
relation belonging to a different family not 
removed beyond the Sth degree in the 
mother's line or beyond the 7th in the 
father’s line. J have so far dealt with the 
text of Vijananeswara's commentary upon 
it. 

I shall now pasa on to another text, the | 
text of Manu which reads thus:— 

Anantarah sanindayah tasyatisya dhanam 
vhavet which hai been understv.od as 
meaning “the property of a near sipinda 
shall be that of a near sapinda” This 
is the foundation of the doctrine that the 
relation of stpindaship must be mutual. I 


shall illustrate this by the following dia- 
gram. 


i 
fa AI 
fb sie 
| 
| 
8 4 


In this diagram S represents a male and 
Da female. Are S-b and 84 sapindas 
of each other? S.-b is connected through 
his father and is within the prescribed 7 
degrees from the eommon ancestar A, but 
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S.-4 who traces descent through his mother 
is beyond the limit of 5 degrees from A. 
There is, therefore, no mutuality of sapinda 
relationship between S-b and 8-4. This 
element of mutuality being absent, they 
cannot inherit to each other, 

Let me now apply the rules I have so 
far deduced, tothe present case. Dhan 
Singh is the common ancestor, Kesar 
Singh the claimant and Anantaram Singh 
the propositus. Keaar Singh claims relation- 
ship through his mother Gangabai and is 
5th in descent from Dhan Singh Ananta- 
ram Singh traces relationship through his 
father Mohan Singh and is third in descent 
from the common ancestor. The test of 
degree as well as the test of mutuality are 
thus satisfied. If these are the only two 
tests that are to be applied, Kesar Singh’s 
claim to be a heritable bandhu must be 
upheld, 

This leads me on to a discussion of what 
I have described as the “line theory” of 
Professor Sarvadhikari. 

Chapter II, s. 6 of Mr. Colebrooke's 
translation of the Mitakshara mustin this 
connection be referred to. 

After having dealt with agnatesin s. 5 
Yajnavalkya deals with bandhus in s. 6. 

He says:— 

“On failure of agnates, the cognates are 
heirs. Cognates are of three kinds, related 
to the person himself, to his father or to 
his mother aa is declared by the following 
text” 

The text of Vridhasatatapa is then cited 
which groups bandhus under three head- 
ings. 

(1, Atma bandhus, sons of his own pater- 
nel aunt, sons of his own maternal aunt 
and sons of his own muternal uncle. 

(4) Putri bandhus Sons of his father’s 
paternal aunt, sons of his father’s maternal 
aunt and sons of his father’s maternal 
uncle. ° 

(3) Matri bandhus sons of his mother’s 
paternal aunt, sona of his mother's mater- 
nal aunt and sons of his mother’s maternal 
uncle, 

Vijnaneswara then proceeds:— 

“Here by - reason of near affinity atma 
bandhu: are his successors in the first in- 
stance, on failure of them pitri bandhus; or 
if there be none, matri bandhus. This must 
be uaderstood to be the order of succession 
here intended,” 

Professor Sarvadhikari evolves a theory 
out of this, He proceedsin this way: The 
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bandhus specifically mentioned will, on on 
examination, be found to belong toceitein 
families and he infers therefrom that heii 
able bandhus must be restricted to these 
families. 

The families are the following :— 

(1) The tamily of the propositus. 

(2) The family of the mother's father of 
the propositus 

(3) The family of the father’s mother’s 
father of the propositus. 

(4) The family of the mother’s mother's 
father of the propositus. 

To this Professor Saivadhikari feels oblig- 
ed toadd the cognate descendants of tie 
propositus, 

Ishall nowstate the fivegroups of banchug 
prepared on this basis. 

(1) His (propositus's) cognate descendants), 
family No 1 

(2) Oognate descendants of his agnate 
ascendants, family No. 2. 

(3) Descendants of his mother’s agnate 
ascendants, family No. 3 

(4) The de-cendants of his father’s 
mother’s agnate ascendants, family No 4. 

(5) The deseendauts of his mother’s 
mother’s aguate ascendante, f-mily No, 5, 

In the present Edition of Sarvadhikori’s 
work the bandhus belonging to the first 
three families are termed Atma banchus, 
the bandhus belonging tothe fourth family, 
pitru bandhus, the bandhus belonging to 
the fifth family, mati bundhus. Aal lave 
already said, according to this dcctrine, a 
person who does not belong to these five 
families cannot be a heritable bundhu. First 
then we have toascertain whether applying 
this rule the claimant is a heritable Las chu 
of the propositus, Then we have to aply 
the test of mutuality, that is, we have to 
determine whether applying the same rule, 
the propositus is a heritalle bundhu of the 
claimant. 

Now taking the facts of the present case, 
the claimant, from the point of view of tha 
propositus. falls within the five families. 
Kesar Singh is a cognate descendant of 
Auantaram’s agnate ascendant, But Anante- 
ram, from the point of view of Kesar Singh, 
does not belong to one of the five prg- 
scribed families. Thus, the test of mutual- 
ity is wanting. Kesar Singh’s claim °*ean- 
not, therefore, be upheld if this theory 23 
adopted. 

The question is, does this doctrine find 
support either in any ancient text or recog- 
nised commentary. No authority is relied 
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on by the learned author. The result of 
applying the rule laid down by him is to 
further narrow the class of heritable 
bandhus. My remarks are not intended to 
be a criticism of his theory as such. It 
may be both logical and rational, but it is 
the duty of the Oourt to interpret and 
apply the law as it stands and I find no 
justification for accepting the view of Pro- 
fessor Sarvadhikari. This rule has not 
received the approval of the Judicial Com- 
mittee. 

The learned Government Pleader invites 
our attention to threecases. The first case 
he relies'upon is Umaid Bahadur v, Udai 


Chand (7). 46 


T 


E in the Diagram above given was the 
claimant in the case and the learned 
Judges held that he could succeed to the 
estate of B the propositus. This was the 
point decided and so far there is nothing 
in the case to support the respondent's 
contention. Having held that E can in- 
herit, the learned Judges went on to say, 
at the close of their judgment, that F 
would not be a bandhu and no reasons 
are given. This is clearly an obiter dictum. 
Tt is suggested, and this seems to be the 
case, that this decision having been given 
at the time Sarvadhikari delivered his lec- 
tures, the learned Judges adopted his view 
andin theillustration gaveexpression to it. 

Nor did the present question arise in 
‘Babu Lal v. Nanku Ram (10) which is relied 
on merely because certain observations in the 

revious case Sri Virada Pratapa Ragunada 
Deo v. Brozo Kishore Patta Deo (5) were 
‘cited in the judgment. To remove any 
‘misapprehension, I must state that at page 
345* certain relations are found grouped in 
‘five classes, and beyond the mere accident 
that the families mentioned by Sarvadhi- 
“kari, are also five in number, there is noth- 
ing in common between the five groups in 
‘this judgment and the five families of Sar- 
-vadhikari. 

The third and the last case relied on for 
‘the respondent is Chinna Pichu Iyengar v, 
“Page of 22 O.~{Hd.] 
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Padamanabha Iyengar (12). The claimant 
in that case is indicated in the following 
Diagram; — 5 


— OA ma 
vm— mn... ™. 


(Propositus) (Olaimant) 

The claim was disallowed on the author- 
ity of Umaid Bahadur v. Udoi Chand (9). 
Napier, J., expressly said that he would 
adopt the view of Sarvadhikari forthe rea- 
son that Umaid Bahadur v. Udoi Chand (9) 
had never been doubted. This view, 
however, did not commend itself to the 
Other learned Judge, Sadasiva Iyer, J., 
but he agreed with Napier, J., in disallow- 
ing the claim on the somewhat curious 
ground thatheis generally against claims 
by remote relations and that only by eee 
lation the anomalies of the present law 
could be removed, 

I do not think there isany such authority 
as will compel us to accept the view of Pro- 
fessor Sarvadhikari which finds no support 
in’ the texts or ancient commentaries and 
which has the effect of unduly limitin 
the bandhus who can inherit. Sever 
modern commentators have refused to recog- 
nise the dictum of this learned writer as 
correct. I need only mention Ghose and 
Sircar Shastri. In the table given in Sir 
Sankaran Nair's Edition of Mayne, a person 
is indicated as the heritable bandhu who 
occupies the position of Kesar Singh al- 
though in the table given in the present 
Edition which is apparently modelled upon 
Sarvadhikari, that relation is omitted. 

The subject. of bandhu succession was 
considered at some length in Ramchandra 
Martand v. Vinayak Venkatesh (11). Among 
the tests laid down in the very instructive 
judgment, is not to be found the test now 
under discussion. Although their Lordships 
refer to passages in Umaid Bahadur v. 
Udoi Chand (¥)and Babu Lal v. Nanku 
Ram (10) as also to the work of Sarvadhikari 
there was no necessity to consider the pre- 
Bent point. 

It has been suggested that as the author- 
ity of Sarvadhikari as an eminent lawyer 
has been recognised by the Judicial Oom- 
mittee, we must adopt the rule formulated 
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by him on this head. Ido not think that 
this is a safe guide. Now turning to the 
five families as classified by Sarvadhikari, 
father’s father’s sister's son is described as 
atma bandhu whereasaccording to the texthe 
isapiirubandhu. Andagain, mother's father's 
brothor’s son and mother’s father’s sister'sson 
are according to Sarvadhikari arma bandhus 
whereas they are according tothe text matri 
bandhus, According to Sarvadhikari again, 
bandhus in the first two families must be 
exhausted before a bandhu in the third 
family cean come in. This view has been 
dissented from the Privy Council in Muthu- 
samt Mudaliar v. Simambedri Muthukuma- 
raswamt Mudaliar (14). In that case 
mother’s brother was preferred to father’s 
father’s sister’s son, that is, a relation in 
family No. 3 (Sarvadhikari) was preferred 
‘to a relation in family No, 2 (Sarvadhikari). 
Atp.409* their Lordships describe a father's 
father's sister's son as a pitru bandhu which 
is in consonance with the text but is against 
the view of Sarvadhikari. It ig noteworthy 
that in Muthusami v. Muthukumarasami (21) 
which is the decision of the Madras High 
Court affirmed by the Privy Council in the 
last mentioned case of Muthusami Mudaliar 
v Sumambedrt Muthukumaraswami Muda- 
liar (14), the grouping of Sarvadhikari was 
not accepted. In Vedachela Mudaliar v. 
Subramania Mudaliar (22) the dicta of 
Muthuswami Aiyar, J., in Muthusami v. 
Muthukumarasami (21) were approved by 
the Judicial Committee. I have arrived 
at the conclusion that the view of Pro- 
fessor Sarvadhikari on this point cannot 
be accepted. 

I cannot conclude the discussion of this 
point without adverting toone matter which 
I think is of some importance. I have said 
in the course of this judgment, that in the 
case of bandhus, sapinda-relationship ceases 
beyond the 5th from the mother and the 
7th from the father. This is repeatedly 
referred to in the judgment of the Judicial 
Committee in Ramchandra Martand v. 
Vinayak Venkatesh (11). The question in 
that case was whether the plaintiffs who 
claimed through their mother but who were 
bhinnagotra sapindas beyond the 5th deg- 
ree could inherit. It was held that they 
could not. I refer to this point, because 
there are some observations in the judg- 

oa) 16 M 23; 2 M. L J. 296: 5 Ind. Dee. (n.8) 524. 

22) 64 Ind. Cas. 402; 44 M. 753; 1t L. W. 402; (1921) 
M. W.N.669;2P L. 1. 707,260 W.M 159: 41 M L. 
J. 576; 30M. L. T. 199; 4 U. P. L. R (P. O.) 13; 24 Bom, 
L. R. 64% A. I. R. 1922 P, O 33, 48 L A 349(P. 0O). 

*Page of 19 M~- #d,} 
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ment which may at first sight seem to imply 
that the limit of sapinda relationship in 
the case of bandhus ceases with the 5th 
degree irrespective of whether the claim 
is traced through the father or the mother, 
The District sudge has held “that the 
appellants claiming through their mother 
and being 6th in descent from their com- 
mon ancestor Timaji Pant were outside 
the limita of heritable bandhus recognised 
by the Mitakshara Law and had no claim.” 
(See page 291*). This was the view that was 
affirmed by the Privy Council. There is 
nothing in the judgment to suggest that 
their Lordships intended to do away in tha 
case of bhinnagotra-sapindas the well-re- 
cognised distinction dependent upon whe- 
ther the claim is traced through the 
father or the mother. The view which 
their Lordships refused to accept is that 
of QGolapchandra Sircar Sastri—the view 
which was pressed before the Judicial 
Committee by Mr. DeGruyther to the 
effect that the word “ bandhu“ includes 
either all cognate relations without any 
restriction or at any rate all cognates within 
seven degrees on both the father’sas well 
as on them other's side. The distinction to 
which I have referred to is recognised in 
all works of Hindu Law whether the 
writer belongs to the school of Sarvadhikari 
or not. It was not suggested in the course 
of the argument before us, that such a 
distinction does not exist but I have con- 
sidered it necessary to make these remarks 
as in what I have stated I have recognised 
this distinction. 

My conclusion, therefore, is that Kesar 
Singh is a heritable bandhu of Anantaram 
Singh and the claim of the Government 
must fail on this ground also. 

In the result the appeal succeeds and it 
is allowed and the suit is dismissed. | 
agree in the order as to costs made by my 
learned brother. 

vV. N. V. 

R. L. Appeal allowed. 
~“ *Pageol 411 A -—[Ed] ' dia 
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0. XXXIX—Injunction, when to 


temporary, 

mted. 
“Where an article can be denoted by a proper 
descriptıve name, but the person inventing or dis- 
covering ıt chooses to describe the article bya 
fancy name and manufactures and sells the same 
under that fancy name, it cannot be said that by a 
continnel use of that name he does not acquure any 
right in that name, and if anothor person places in 
the market the same article as known by its proper 
descriptive name, but in the same fancy name, and 
with similar get-up, the latter must be deemed to 
have the intention to create confusion in the mind of the 
public with regard to the original article [p. 673, col. 1. 

Instances of actual deception need not be prove 
if the Court is otherwise satisfied. [p. 674, col. 1 | 

While the Judge must not surrender his own 
independent judgment to any witness whatsoever, 
he must, at the same time, in order to arrive at a 
proper conclusion, not disregard the evidence in the 
particular case before him. [p. 674, col 2.| | 

All that a Court has to see in granting a tem- 
porary injunction is whether a prima facie case 
has been made out by the plaintiff and whether the 
balance of convenience requires that a temporary 
injunction should be granted against the defendant 
till the final determination of the suit, [p. 673, col, 2.) 


Application. 

Sir B. C. Mitter, Messrs. N. N. Sircar, A. 
K. Roy, S. R. Das and 9. C. Mitter, for the 
Plaintiffs. 

Messrs J. Langford James, B. N. Ghose, 
W.W. K Pageand R. C. Ghose, for the 
Defendants 

JUDGMENT.—This is a Rale granted 
by my learned brother Mr. Justice Gregory 
calling upon the defendant Company to 
show cduse why an injunction should not be 


awarded against them restraining them,” 


their servants and agents, until the deter- 
mination of this suit, from using the name 
“Urea Stibamine” and selling an antimony 
compound manufactured by them under the 
said name, and from selling or offering or 
exposing or advertising for sale or procur- 
ing to be sold the said compound, under 
the name of “Urea Stibamine” or with 
a get-up calculated and likely to deceive 
the public into thinking that the said com- 
pound is of the manufacture of the said 
plaintiff Upendranath Brahmachari, or 
from in any manner passing off their goods 
as those of the plaintiffs. This Rule came 
on for hearing before me on the 15th, 16th 
and 17th days of March, when after hearing 
Counsel on both sides I reserved judgment 
until this morning. S: 
The facts giving rise to the present litiga- 
tion and to the application on which the 
present Rule was issued as far as I can 
make out from the affidavit with their an- 
nexures used before me andfrom what has 
been opened before ms by learned Counsel 
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on both sides are shortly stated as follows : 
The plaintiff Dr. Upendranath Brahmachari 
who is a well-known and distinguished 
medical practitioner in Calcutta, has since 
1913 been engaged in researches for dis- 
covering a cure for Kala-azar. The in- 
troduction of a successtul treatment for 
Kala-azaris a matter of the first import- 
ance to the Province of Assam and Bengal 
where Kula-azaris largely prevalent, and 
it is said that Dr. Brahmachari discovered 
in 1921 an antimony compound for the 
treatment of Kala azar. It appears that the 
Firm of Von Heyden of Dresden had pre- 
viously prepared and placed on the market 
an aromatic compound of antimony, namely, 
sodium para-acetyl-amino-phenyl stibiate, 
This compound had first been used in Italy by 
Oaronia (1916) and later by Spagnolio (1920). 
Their results had been promising but byno . 
means absolutely convincing. It was tried 
in Eogland by Manson Bahr who used it 
in one case of Kala-azar and reported favour- 
ably on it. In the same year Mackie (1921) 
obtained supplies of this compound from 
Messrs. Allen and Hunbury’'s Ltd, through 
whom it had been placed on the market 
under the trade name of “Stibenyl” The 
results, however, were not encouraging; it 
was about this time (1921) that Dr, Brah- 
machari, who as stated above had been 
working for some time past on the antimony 
compounds, produced and tested a number 
of aromatic compounds of antimony and 
with some of them he obtained good results; 
he reported that with the compound which 
he hai named “Urea Stibamine” his results 
were exceptionally good. 

He treated a number of cases with this 
substance in 1921 and reported the results 
of the treatment of eight cases in the Indian 
Journal of Medical Research, edited among 
others by. the Director-General, Indian 
Medical Service, for October 1922. About 
the beginning of the year 1923 Dr. 
Brahmachari arranged to produce “Urea 
Stibamine’ on a large scale and was 
able to supply it to other workers for 
trial. Major Short, who is a member of the 
Kala-azar Commission, tried it in a num- 
ber of cases in Shillong and reported very 
favourably. Other workers whose letters 
are set out as annexures to the petition of 
Dr. Brahmachari, gave to this new cure 
“Urea Stibamine” an extensive trial and 
reported favourably on this particular 
antimony compound. It was now (1923-24) 
quite clear that a number of cases of, Kala- 
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azar that had been treated with “Urea Stiba- 
Mine” were recovering much more rapidly 
and with less treatment than would have 
been necessary had they been treated with 
antimony tartrates. Dr. Brahmachari states 
that he invented and coined the name of 
“Urea Stibamine” for the purposes of his 
business of manufacture and sale of the 
said antimony compound and has all along 
used the name. He states further that the 
antimony compound manufactured and sold 
by him is well known to the public general- 
ly by the nameof “Urea Stibamins” and 
is indeed asked for by the public under 
that name. He states also that the said 
name of “Urea Stibamine” used in conr- 
nexion with the said antimony compound 
for the treatment of Kala-azar is always 
understood by the public generally to mean 
and refer to the antimony compound manu- 
_factured and sold by him. Since 1923 
Messrs. Bathgate and Co, have been and 
are acting as sole distributors in the market 
of Dr. Brahmachari’s antimony compound 
for the treatment of Kala azar. Mr. Lunan, 
who is a partner in the Firm of Messrs. 
Bathgate & Oo., states as follows: “That 
I say that the plaintiff's aforesaid antimony 
compound has an extensive sale in and 
outside Bengal and has acquired a great 
reputation in the market and it is well- 
known under the name of “Urea Stibamine” 
and is asked for by the public under the 
said name. That I say that as sole dis- 
tributor in the market of the plaintiff's anti- 
mony compound I have since 1913 been and 
am still receiving orders from all parts of 
India for the supply of the plaintiffs’ anti- 
mony compound. In all such orders the 
words ‘Urea Stibamine’ are used and I 
say that in the market the words ‘Urea 
Stibamine’ have come to mean the antimony 
compound manufactured and sold by the 
plaintiff Upendra Nath Brahmachari.” 

It appeare that Dr. Brahmachari sub- 
mitted in 1920 an application tothe Indian 
Research Fund Association fora grant-in- 
aid to enable him to continue his research 
work and that as a result of his application 
he received acertain amount of financial 
assistance from the said Association on the 
understanding that he would publish the 
results of his researches in the Indian 
Journal of Medical Research. This is clear 
from Dr. Brahmachari’s affidavit of the 
March 8, 1926 and from a copy of a letter, 
dated February 27, 1926 from the Secretary 
ef the Governing Body of the Indian 
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Research Fund Association to the address 
of the defendant Oompany set out in the 
affidavit of Hari Pada Bhattacharji of the 
March 2, 1926. As indicated above, Dr, 
Brahmachari published the results of is 
researches in the said Journal in Octo- 
ber 1942. Further papers embo iying 
the results of his later researches were 
also published by him in October 1921 ond 
July 1925 in the said Journal. These papers 
are all annexed to the affidavit of Haripada 
Bhattacharji and they indicate clearly as 
far as one can make outthat the pentaval- 
ent antimony compound known as ‘Urea 
Stibamine” has come to stay. Dr Bralime- 
chari’s formula for “Urea Stibamine”™ is set 
out on page, 508 of the Indian Journal of 
Medical Reserach for October 1922. He 
states (Iam obliged torefer to these maticrs 
for reasons which will be apparent later 
on) that the starting material in the pre- 
paration of the antimony compound known 
as ‘‘UreaStibamine” isacetyl-p amino plies y- 
Igtibinie acid. The Sodium Salt of tkis 
compound is sometimes known as stibacetin. 
Derivatives of this compound were pre- 
pared allied to those of parranalic acid. 
Dr. Brahmachari goes on to add as follows: 
“ Acetyl-p-amin phenyl stibinie acid, 
CH 3CONH. C6Hi 8bO (OH)? was pre- 
pared in my laboratory by the action of 
sodium antimonite upon diazo solution 
in a way somewhat analogous to Baits 
reaction. By diluting the sodium antinww- 
nite solution it was found that the yield wag 
greater than that obtained by following the 
method deseribed in Morgan's work on 
Organic Compounds of Arsenic and Anti- 
mony, which is the method of Von Heyden. 
This compound yields on hydrolysis 4- 
amino-phenyl-stibinic acid. The sodium 
salt of this acid is the antimony analogue of 
atoxyl. For the sake of simplicity I have call- 


‘OH 
ed this sodium salt NH206H4Sb0 
NONG. 
“Stibamine” from its analogy to the corres- 
ponding salt of arsenic which is also known 
as arsamine. Stibamine as preparedin my 
laboratory is an amorphous powder feirly 
soluble in water. Its solution must he 
perfectly neutral. The presence of alkali 
or acid in its solution helps its decomposi- 
tion. The solution should be freshlye pre. 
pared immediately before use, Compos! 
tion: 
Oalculated for O6H703NSb Na, Sba 
42°25 %,N=4'93%, 
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Found Sb=42°10%, N=4'88%, 
1)’ Urea-stibamine, 
Co (NH2)2 H2NO6H4 SbO. (OH)2. 
This is carbamide salt of p-amino phenyl- 
Stibinic acid.” 


S. P. The word “Stibamine” by itself does 
not and cannot indicate to any student of 
chemistry, the presence of phenyl and 
sodium in the composition of the compound 
` called by'that name; but as will be seen 
from the above Dr. Brahmachari's contention 
is (and it will be apparent to every one who 
is familiar with atomic symbols) that in 
what is called by him “stibamine’ there is 
sodium which is represented by the symbol 
Na but when ‘Urea Stibamine”’, 2. e., the 
compound which Dr. Brahmachariclaims as 
"a cure for Kala-azar, is produced, sodium 
_ does not enter into its composition. Dr, 

Brahmachari, therefore, claims that “Urea 
Stibamine” is an altogether fancy word 
like “Arsamin” or “Soamine.”’ The word 
“Urea” is of course a well-known chemical 
term. Stedmanin his Medical Dictionary 
(8th Edition, 1925) states that “Urea is 
formed in muscle but. chiefly in the liver 
and is thought to be derived from am- 
monium carbonate by the successive loss 
of two molecules of water, the intervening 
product being ammonium carbamate. It 
may be obtained artificially by heating a 
solution of ammonium oyanate.” Its 
chemical name is Oarbamide and the for- 
mula is CH4N20 or CO(NH2)2. But it is 
said that there is no substance known in 
fhe chemistry of synthetic drugs as “ Urea 
Stibamine.” This is clear from Gilbert 
Morgan’s “Organic Compounds of Arsenic 
and Antimony,” May’s ‘‘Ohemistry of 
Synthetic Drugs” and Stedman's Medical 
Dictionary. There is, however, 8 chemical 
name for the compound represented by the 
formula OO(NH2) 2H2NO6H4 SbO (OH)? 
and that is, as far as I can make out, urea- 
p-amino phenyl-stibinate or carbamide-p- 
amino phenylstibinate. 


Tosum up, Dr. Brahmachari’s point is 
that although he has given the formula to 
the world for the preparation of this parti- 
cular antimony compound which is claimed 
by him as a cure for Kala-azar, he has given 
to this ‘antimony compound a name which 
ig not descriptive of the compound but 
which is a fancy word made up of two 
words ‘urea’ and ‘stibamine,’ the word 
‘stibamine’ signifying by itself something 
which does not enter into the composition 
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of the antimony compound known as “Urea 
Stibamine.” 

Dr, Brahmachari states that the defend- 
ant Company was incorporated in or about 
March 1925 and that about the middle of 
1925 the defendant Company started manu- 
facturing an antimony compound to which 
they gave the name of ‘“ Aminostiburea.” 
Its chemical name was stated by the de- 
fendant Company ta be para-amino-phenly- 
stribinic acid-urea and glucose and they 
claimed it as a stable compound of stibinic 
acid, urea and glucose for the treatment of 
Kale-azar. Dr. Brahmachari, while not 
making any complaint on this head, points 
out that the name‘Aminostiburea is only 
a variant of ‘Urea Stibamine ;” but, be that 
as it may, it appears that on the 23rd Dec- 
ember 1925, the defendant Company wrote 
to the Director of the Calcutta School of Tro- 
pical Medicine and Hygiene in which they 
euquired whether they could use thé name 
“Urea Stibamine” in respect of an article 
maunfactured according tothe formulaof Dr. 
Brahmachari. Dr. Brahmachari states that 
the letter in question was forwarded to him 
by the Secretary, Indian Research Fund 
Association, for an expression of his opinion 
and that he immediately objected to the 
defendant Company using the name “ Urea 
Stibamine.” On January 20, 1926, the 
defendant Company inserted an advertise- 
ment in the Statesman newspaper in which 
they stated that they had been authorised 
to manufacture “ Urea Stibamine ” for Dis- 
trict Boards, hospitals and other public 
Health Centres, and that in manufacturing 
“ Urea Stibamine” they followed the pro- 
cess of Dr, Brahmachari as published in 
the Indian Journal of Medical Research. 
It is not clear from the advertisement as to 
who had authorised the defendant Com- 
pany to manufacture “ Urea Stibamine;" 

r. Brahmachari states that he had never 
authorised the defendant Company to manu- 
facture the antimony compound referred 
to above under the name of “ Urea Stiba- 
mine.” In February 1926 the defendant 
Company put their manufactured article on 
the market under the name of “Urea Stiba 
mine’ and on the February 23, the plaint 
herein was filed and the present Rule obtain- 
ed from this Oourt. 

As stated above, Dr. Brahmachari's con- 
tention is that since the beginning of 1923 
he has manufactured “Urea Stibamined 
and sold the same through Messrs. Bath 
gate and Oo, on a large scale under a partis 
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cular get-up which is described in para. 7 
of his petition’ He claims that his get-up 
. is quite distinctive and well-known to the 
public in connection with the antimony 
compound manufactured by him and claim- 
ed asacure for Kala-azar. He urges that 
the defendant Oompany have no right 
whatsoever to manufacture and offer for sale 
an antimony compound under the name of 
“ Urea Stibamine” and that they have no 
right to usea get-up which is calculated and 
likely to deceive the public into. thinking 
that the compound of the defendant Oom- 
pany is of the manufacture of Dr. Brabma- 
chari. Mr. Lunan of Messrs. Bathgate-and 
Oo. supports Dr. Brahtnachari and states 
further as follows :—That “the defendant 
Company are selling or causing to be sold 
antimony compound under the aforesaid 
name, packing and get-up ata much lower 
price, and the public are induced to pur- 
chase the same in the belief that they are 
purchasing the antimony compound manu- 
factured by the plaintiff Upendra Nath 
Brahmachari at a lower rate than they 
would get from my firm Messrs. Bathgate 
and ;Oo. I say that some of my customers 
have cancelled their orders on that ground 
and I annex hereto the original invoice re- 
turned by Messrs. D. Waldie and Oo., with 
the note thereon and a post card written to 
us by Jogesh Chandra Lahiri intimating 
cancellation of his order. The said invoice 
and the said post card are hereto annexed 
and marked with the letter D,” 

It is unnecesgary for me to go through 
the other affidavits produced by Dr. Brah- 
machari and used on his behalf when the 
present Rule was obtained. A large number 
of the deponents are medical practitioners 
and they state that the antimony compound 
manufactured under the name of “Urea 
Stibamine"’ by and under the supervision 
of Dr. Brahmachari has acquired an ex- 
tremely good reputation for the treatment 
of Kala-azar cases and that whenever they 
prescribed “ Urea Stibamine” they meant 
and intended to refer to the antimony com- 
pound manufactured under the name of 
= Urea Stibamine ” by and under the super- 
vision of Dr, Brahmachari. 

In opposition to the present Rule the 
defendant Company have produced before 
me an equally large number of affidavits. 
One of the deponents, namely, Hari Pada 
Bhattacharjee, states that as a result of the 
research work of a number of gentlemenin 
collaboration with Dr. Brahmachari an 
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antimony compound was prepared which 
was given the name of“ Urea Stibamine" 
and that the scientific description of this 
compound is an urea derivative of paa- 
a@mino-phenyl-stibinic acid (see para 5 of 
the affidavit). Hestates further as follows - 
“I deny that the plaintiff Upendranath 
Brahmachari invented the name for the 
purpose of his business and I say that the 
name was intended to designate a com- 
pound which it was intended to use for the 
treatment of Kala-azar. I deny that the 
name ‘Urea Stibamine’ is understood by 
the public generally or at all to mean or 
refer to the antimony’ compound manufar- 
tured and sold by the plaintiff Upendranath 
Brahmachari or by any one particular per- 
son. I say that it is understood to denote 
the antimony compound itself.” The de- 
ponent then goes on to deny that the get- 
up of the defendant Company is a colour- 
able imitation of the plaintiff's get-up or 
that the defendant Company has at any 
time passed off or caused to be passed off 
the antimony compound prepared and sold 
by them as and for the antimony compound 
manufactured by the plaintiff. Hari Pada 
Bhattacharji is supported by a large num- 
ber of medical practitioners who state, 
among other things that the carton used 
by the defendant Company is the usual and 
standard packing forsingle ampoules. The 
affidavits are more or less on the same linea 
and it will be sufficient if I quote two of 
the material paragraphs from one of these 
affidavits,and they are as follows: “In 
prescribing Urea Stibamine for my patients 
1 have always intended to refer to that 
particular pharmaceutical preparation of 
antimony and not toa compound as manu- 
factured or prepared by any one particular 
person. Asfar asI know the name Urea 
Stibamine implies to the medical profession 
the aforesaid antimony compound of which 
the formula and process of preparation is 
known and does not imply a compound 
manufactured by any one particular per- 
gon.” 

In addition to the above body of evidence 
my. attention has been drawn to the aff- 
davits in reply, the object of which is to 
bring out, among other things, that the 
action of the defendant Company in manu- 
facturing and selling an antimony com- 
pound under thename of Urea Stibamine 
has created and is likely to create confusion 
and that the cartons and packing of the 
defendant Company’s artiole are so similar 
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to those of the plaintiffs’ that it is not 
possible even for doctors and chemists, let 
alone illiterate persons, to find out the 
difference inthe getup of the two articles 
except upon a careful and minute examina- 
tion. It is also alleged that the present 
capital of the defendant Company will not 
exceed Rs. 20,000 and that the plaintiffs 
would be put to irreparable loss unless this 
Rule is made absolute. 

I was prepared to allow the parties to 
go to trial immediately; the plaintiffs were 
willing to go to trial at once; but the 
defendant Company through their Counsel 
intimated to methat they would have to 
collect evidence from such distant places 
as Delhi and Simla and that in the cir- 
cumstances if would not be convenient to 
them to have an immediate trial of this 
case, 


On behalf of the defendant Company it 
has been contended before me that Dr. 
Brahmachari can have no monopoly in the 
name “ Urea Stibamine,” and further that 
if there is a name indicating an article, 
as opposed to afancy word descriptive of 
the manufacture by one of a particular class 
of articles unless it can be protected bya 
patent or unless it is manufactured by a 
gecret process, no relief can he given to 
the plaintiff. In other words, it is contended 
that assoon as the patent expires or the 
secret process becomes known to the public, 
the protection whatever it was goes. It 
is, therefore, argued that a man in the 
position of Dr. Brahmachari, who has 
published to the whole world his formula 
for making the antimony compound known 
as Urea Stibamine, cannot be ina better 
position than the man whose patent has 
expired or whose secret recipe becomes 
known. Mr. Langford James who appear- 
ed for the defendant Company has in 
support of his above contentions drawn my 
attention to a large number of decided cases 
in England and has contended that inas- 
much as Urea Stibamine is a descriptive 
word, Dr. Brahmachari cannot be allowed 
to enclose and appropriate as his private 
property certain little strips of the-great 
open common of the English language; and 
that this is a kind of trespass against which 
the Oourts ought to set their faces. [See 
the remarks of Fry, L.J. In re Dunn's 
Trade Marke (1)|. Mr James further pointed 
out thatthe pleintiffs’ case is more or less 


(1) (1889) 41 Ob, 499; 58 L, J, Ob, 604; 61 L.T. 98, 
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like the Linoleum : Manufacturing Co. v. 
Nairn (2), where Fry. dJ., found as a fact that 
the word Linoleum which had been taken. 
by the defendants in that case was not an 
essential part of the plaintiff's trade mark, 
but was descriptive only. Fry, J. observed 
as follows in that case: “In my opinion, 
it would be extremely difficult for a person 
who has been by right of some monopoly 
the sole manufacturer of a new article, and 
has given a new name to the new article, 
meaning that new article and nothing 
more, to claim that the name is to be 
attributed to his manufacture alone after 
his competitors are at liberty to make the 
same article.’ Mr? James cited other cases 
on thesame line and in particular he drew 
my attention to the case of the Cellular 
Clothing Co. v. Maxton & Murray (3), and of 
in re, Chesebrough's Trade Mark “Vaseline” 


4). 

On behalf of Dr. Brahmachari Sir Binod 
Mitter and Mr, Sircarhave contended that in 
all the cases cited by Mr. James the names 
of the articles in question were all descrip- 
tive of the articles manufactured but in the 
present case the namein question namely, 
Urea Stibamine, is not descriptive ofthe 
article at all and has indeed no chemical 
meaningand will not convey any meaning 
whatsoever to any student of organic che- 
mistry. They argued that by the word Urea 
Stibamine the presence of phenyl and the 
absence of sodium are not indicated in the 
compound and they contended on the 
affidavit used before me, and indeed on the 
evidence of Hari Pada Bhattacharji, that 
the scientific name of the antimoney com- 
pound prepared by Dr. Brahmachari for 
the treatment of Kalaazar is Carbamide 
or Urea para amino-phenyl-stibinate, and 
that thename Urea Stibamine was in the 
circumstances set out above and having 
regard tothe chemical composition of this 
particular compound a purely fancy or 
invented word like many other words such 
as Stibanyl, Stibosan, Aminostiburea and 
Stibumine Glucoside. (See in this connec- 
tion a list of trade names of synthetic drugs 
with their chemical formula and their 
scientific names of page 677 of Martin’s 
Industrial Chemistry (Organic), 6th edition, 


9) (1878) 7 Oh. D. 834:47 L. J. Ob. 430; 38 L. T, 
26 W. R. 463. 
(3) (1899) A 0.326 atp. 344; 68 L. J. P. O. 72: 80 L. 
T. 809: 186 R. P O. 397. 
(4) (1902) 2 Oh 1; 71 L. J. Ob, 427; 86 L, T., 685; 18 
T, L, R. 468; 19 R. P. O. 342, 
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1922) Sir Binode Mitter’s contention, there- 
fore, was this:—That if the article is 


denoted by a descriptive name and that’ 


í 


name only, there cannot be any monopoly 
‘whatsoever so far as the name is concerned. 
If, however, the article can be denoted by 
a proper descriptive name, but the person 
inventing or discovering it chooses to 
describe the article by a fancy name and 
manufactures and sells the same under that 
fancy name, no one is allowed to appropriate 
that name and manufacture and sell the 
article in question under that fancy name. 
In other words, Bir Binode’s contention was 
that whereas here you have a proper 
scientific compound which has been found 
by Dr. Brahmachari to be effieacious in 
Kala-azar cases, but which compound Dr. 
Brahmachari has not chosen to call by 
and under its propef scientific and des- 
cripative name, but has chosen to call it 
by the name of Urea Stibamine which 
to the student of chemistry does not 
connote by itself any chemical substance 
discovered up-to-date in the region of bio- 
chemistry and which name by itself does 
not enable any student of chemistry to find 
out the chemical formula set out on page 
508 of the Indian Journal of Medical Re- 
search for October 1922, he is entitled to 
the relief he seeks. Mr. Sircar has shown 
by reference to Gilbert Morgan's book 
that you can have an infinite number of 
aromatic antimonials but itis impossible 
to construct a chemical formula for Urea 
Stibamine unless the student knew the 
proper scientific name of this particular 
antimony compound. In these circum- 
stances learned Counsel for the plaintiff 
contended thatthe plaintiffs have brought 
their case within the four corners of the 
case of Barlow and Jones v. Jabez Johnson 
and Co. (5). This was a case relating 
to the trade mark “Osman” of: Barlow and 
Jones for an improved Turkish towel. The 
manufacture of the improved towel was 
from the first open to the whole trade, and 
the evidence proved, in the judgment of 
Ohitty, J., and ofthe Court of Appeal, that 
amongst persons in the trade, to whom alone 
as arulethe name “Osman” had penetrated, 
it, was understood to distinguish the arti- 
eles as being of the manufacture of the 
firm claiming it as a trade mark, and not 
of any other traders. Reliance was also 
placed on behalf of the plaintiffs on the 


“(5-7 R, P. O. 395, 
. 43 
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speach of Lord Herschell in the case of 
Reddaway v. Banham (6). On the merits 
it was strongly urged on behalf of the 
plaintiffs that there was bad faith on tle 
part of the defendant Company and that 
they having thought that the word Urea 
Stibamine was attractive, they procecded 
to see, to use a familiar expression, money 
in the word and to appropriate the word. 
It was made clear before me that Dr. 
Brahmachari has no objection whatsoever 
to anybody preparing an antimony coi- 
pound for treatment in Kala-azar cases 
according to his formula; but it was argued 
that inasmuch as Dr. Brahmachari has built 
up a large business due to the fact that 
the word Urea Stibamine has by now penc- 
trated into the market as denoting the 
particular antimony compound manufac- 
tured by Dr. Brahmachari and claimed bv 
him asa cure for Kala-azar, it was oulv 
right and proper that the defendant Com- 
pany should be restrained from commitiin. . 
an act of piracy so far as the name | rea 
Stibamine is concerned and from selling 
their antimony compound under a get-up 
strikingly similar to that of the plaintiffs. 
I think what I have set out above re- 
presents with accuracy the respective con- 
tentions of the parties, and it is now my 
duty to decide whether or not the present 
Rule should be made absolute. Iam not at 
the present moment trying the case; all 
that I have got.to see is whethera prima 
facie case for a temporary injunction has 
been made out by the plaintiffs and wne- 
ther the balance of convenience requires 
that I should grant temporary injunction 
against the defendant Company till the final 
determination of this suit. In my view, on 
the evidence before me I am satisfied that 
the word “Urea Stibamine” is not a des- 
criplive word at all and that it has no 
chemical meaning whatsoever and that a 
prima facie case has been made out for my 
interference. I have no desire to repeat 


‘myself but I think it has been abundantly 


shown from what has been set out above, 
the word Urea Stibamine is in fact and 
in truth a fancy or an invented word 
and that the particular antimony com- 
pound which has come to be known in 
the trade as Urea Stibamine has in laut 
a proper scientific and descriptive name. 


‘That being so, I am unable to say having 


regard to the user 
6) (1898) A. O. 199 at 
uA 289; 44 W, R. 688, 
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of the name since 
P. 214; 65 L. J, Q. B. 381, 14 
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1922 that Dr. Brahmachari has no right 
whatsoever in respect of the name Urea 
Stibamine. In the second place I am 
unable to see that there has not been 
and cannot be any confusicn because 
of the fact that on the carton of Dr. 
Brehmachari’s article the name Brahma- 
chari appears. It seems to me that the get- 
up ofthe defendant Company's article (with- 
in which word J include the pamphlet in- 
side the defendant Company's carton) is so 
strikingly similar to the get-up of the 
plaintiffs’ article that Iam unable to say 
that there cannot be any confusion. On 
the contrary, in my viewit is calculated 
to create confusion. Iam not unmindfull 
of the fact that there is sucha thing asa 
standard get-up; but in deciding whether 
one get-up is similar to another or is calcu- 
lated to deceive purchasers into believing 
that they are purchasing the article of the 
other, one must remember the class of 
persons who are purchasers of the article 
in question. It is said that doctors and 
chemists are not likely to be misled in this 
case; they may or may not be misled; but 
‘it is not suggested and it cannot be sug- 
gested that in every case itis the doctor 
orthe chemist who goes out to purchase 
Urea Stibamine in the market. Any one 
with a doctor’s prescription can go and 
buy Urea Stibamine and the get-up ofthe 
defendant Company is in my view such that 
there is astrong probability of deception. 
In my opinion, instances of actual deception 
need not be proved if the Court is other- 
wise-satisfied of the probability of deception. 
As I’said'in my judgment inthe case of 
the Imperial Tobacco Co. v. Atlantic To- 
bacco Co., (7): “The appeal is to the eye of 
the Judge and the Judge must, in the end, 
act upon his own view on a comparison of 
the marks or designs after paying due 
attention to the evidence adduced before 
him : See in this connection Payions & Co., 
Ld. v. Snelling Lampard & Co., Ltd. (8), 
Schweppes Lid. v. Gibbons (9), In re Farrow 
(10), where it is said that the question is to 
be decided partly by the Judge’s eyesight 
end partly by the view of the evidence: 
Bourne v. Swan & Edgar Lid. (11), Alaska 


84 Ind. Cas. 1014; 40 C. L. J. 230 at p. 232; A, L 
R.1925 Cal. 220. 

(8) (1901) 17 R. P. O. 628; (1901) A. O. 308; 70 L. J. 
Oh. 644; 85 L. T. 287. 


9) (1905) 22 R. P. O. 113, 
10) (1891) 63 L. T. 233, 

(11) (1908) 1 Oh. 211 791. J. Oh. 168; 51 W, B, 913: 
87 L, T, 589; 19 T. L, R, 50: 90 R., P., ©. 105, 
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Packer's Association v. Crookes (12), It hag 
sometimes been said that the result of the 
case is that unless it is left to the eyesight 
of the Judge to judge for himself, there 
is practically no evidence open to the plaint- 
iff in an action of this nature. In my opi- 
nion the true view is that while the Judge 
must not surrender his own independent 
judgment to any witness whatsoever, he 
must, at the same time, in order to arrive 
ata proper conclusion, not disregard the 
evidence adduced in the particular case 
before him.” 

In this case 1 have very carefully and 
anxiously considered the question of the 
balance of convenience, and I have come to 
the conclusion that in the circumstances 
stated above and on the evidence adduced 
before me it is my clear and obvious duty 
to make tbe Rule absolute. I accordingly 
make the Rule absolute and direct that the 
defendant Company, their servants and 
agents, be restrained until the final deter- 
mination of this suit and until the further 
orders of this Court from using or applying 
or causing to be used or applied to the 
antimony compound mentioned in theplaint 
herein and sold by the defendant Company, 
the name Urea Stibamine with the present 
get-up or any colourable imitation thereof 
and I further direct that the defendant Oom- 
pany, their servants and agents, be further 
restrained until asaforesaid from using or 
employing the said word Urea Stibamine 
orany other words in a manner contrived 
or calculated to represent or induce the be- ° 
lief on the part of purchasers that the said 
antimony compound sold by the defendant 
Company, their servants and agents is the 
antimony compound manufactured and sold 
byoron behalf of tbe plaintiffs ; plaintiffs 
undertaking in damages, Costs to be costs 
in the cause, Liberty to apply for an early 
hearing. 

8. 8. ° 


(12) (1901) 18 R. P. O. 129 at pp, 135, 138, 
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LAHORE HIGH COURT. 
First Orvin Appaat No, 2792 or 1921. 
April 6, 1925. 

Present:—Mr. Justice Broadway. 

_ and Mr. Justice Jai Lal. 
JHABBAN LAL AND aNoTHBR—VENDRES— 
DEFENDANTS—~A PPELLANTS 
VETSUS 
MUHAMMAD UMAR— PLAINTIFF, AND 
KAKHAR-UD-DIN—VENDOR-—DEFRNDANT 


— RESPONDENTS. 

Punjab Pre-emption Act (I of 1918), 8. 5 (a)— 
“Shop, what tws—Premises occupred for business 
purposes, whether shop or house. 

In deciding whether a particular buildimg is to be 
considered as a house or as a shop for the purposes of 
pre-emption the primary use to which the building 
18 put at the time of the sale has mainly to bə con- 
sidered. The length of such ussis alsoan important 
factor to beconsidered but thatis not the only con- 
sideration. That question enters into consideration 
manly for the purposs of determining whether the 
character of the property has bona fide and definitely 
been established The requisite duration of user 
musi accordingly depend on the facts of each case 
and on other circumstances that may bs proved, 
Thenature of the locality in which the building 18 
situated is another factor to be considered along with 
other circumstances. If the building is used for more 
purposes than one then the primary or more import- 
ant of such purposes must be considered. The 
structural appsarance of the building must also ba 
taken into consideration [p 678, col. 2; p 679, col 1.] 

There 18 no essential differance between sale of 
goods by rétail or in large quantities for the purpose 
of converting any premises into a “shop” within the 
meaning of s. 5 (a) of the Punjab Pre-emption Act. 
[p. 8678, col. 1.) 

Osrtain premises situated in the town of Delhi 
were occupied by persong who wera deslers in 
spices and drugs and such occupation had lasted for 


ten or twelve cs and before that the premises had, 


bean occupied for twelve or fifteen years by another 
merchant who carried the business ofsaleof tobacco 
and other commodities. A pərt of the premises was 
used for storing the commodities which were sold 
on the premises and the upper flat of the premises 
was used for residential purposes by the families 
and the customers of thetenants. The premises had 
e frontage on the bazaar and there were a number 
of other premises similarly situated in the bazaar 
where similar business was carried on: 

Held, that the premises constituted a “shop’* within 
the meaning of 8.5 (a) of the Punjab Pre-emption 
Act and could not be regarded as a residential house. 
[p. 879, col. 2.] 

First appeal from a decree of the Senior 
Subordinate Judge, Delhi, dated the 16th 
November 1921. 


Lala Moti Sagar, R. B, and Lala Badri 
Das, R. B., for the Appellants. 

Mr. Ghulam Rasul and Maulvi Ghulam 
Mohy-ud-din, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit instituted by one Sheikh Muham- 
mad Umar to preempt the sale of certain 
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property situated in Phatak Hahash Khan 
Bazar in Delhi. The sale deed in question 
is dated the Ist April, 1918, and was exec.it- 
ed by Fakhar-ud-din in favour of Jhabban 
Mal and Natholi Mal. The consideration 
mentioned in the deed is Rs 32,000. The 
suit was instituted on the Ist April, 1919, 
against Jhabban Lal and Musammat Karor 
Pati, minor, daughter of Natholi Mal, the 
vendor Fakhar-ud-din also being implead- 
ed as a defendant. Inthe plaint the pro- 
perty sold was described asa house witha 
baithak and the right of pre-emption was 
claimed on account of contiguity. 

The suit was contested by the vendeées on 
twomain grounds: (1) that the property 
sold was a kothi, shops and mercantile 
godowns, and (2) that the plaintiff had no 
right of pre-emption as it was alleged that 
he did not own any house contiguous to the 
property in dispute. The existences of the 
right of pre-emption in the locality in which 
the property in dispute was situated was 
also denied, 

The learned Senior Subordinate Judgsa 
held that the property in dispute was an 
ordinary residential house and nota shop 
and consequently that the sale thereof was 
pre-emptible. He also held that the plaint- 
iff was competent to institute thesuit owing 
to his being the owner of the adjoining 
property. He, therefore, gave a decree to 
the plaintiff on payment of Rs. 32,770. 

From this decree the defendants-vendees 
have presented this appeal. Theonly ground 
urged before us was that the property in 
dispute was a shop and not a house and 
consequently not thesubject of the right 
of pre-emption. The other grounds of 
contest raised in the Trial Court and in 
the grounds of appeal were expressly 
abandoned. Section 5 (a) of the Punjab 
Pre-emption Act, 1913, expressly excepts 
shops from the exercise of a right of pre- 
emption. ‘'herefore, the only question for 
decision on this appeal is whether the pro- 
perty isashop or an ordinary residential 
house. 

On the date of the sale the property in 
question was occupied by the firm of Ganesh 
Das Jagan Nath who carry on the business 
inter alia of the sale of kirana, which» 
means spices and drugs. They are stated 
by witnesses to be wholesale merchants, 
Their business is carried on in the ground 
floor where the commodities in which they 
deal are also stored. The upper storey of 
the premises isused for the residence of 


fy 


‘cines. I have seen people dealing 


Kothi is @ place where are 


= 
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E KA firm who come from out- 


‘Stations and the servants and dependants of 


the firm and also of the owners of the firm 
when they happen to come to Delhi. It is 
in evidence that this firm has been occupy- 


‘ing this property for about 10 or 12 years 


and carrying on business there and that the 
‘premises have been used for business pur- 
poses for 20 or 25 years. On page 20 of the 
printed paper-book isto be found a lease of 
the property executed by Bhagwan Das, 
agent of the firm Ganesh Das-Jagan Nathin 
favour of Fakhar-ud-din. This lease was 
executed sometime in the end of June 1914, 
and was fora period of three years com- 
mencing with the 26th of June 1914. The 
property leased is described as a kothi and 
is expressly rented for carrying on the 
business of the lessees which is described as 
of commission agent and kirana. The word 
‘kotht, we may mention here, connotes 
premises in which wholesale business on 
a fairly large scale is carried on. It is not 
used in its ordinary meaning of a residential 
house. Noother lease has been produced, 
but the above facts appear from the evi- 
dence produced on behalf of the defendants- 
vendees and also by the plaintiff. For 
instance Siraj Din (P. W. No. 3) states :— 
“In Phatak Habash Khan Bazar where 


the suit property is situated is a market of 


kirana. Kirana means spices and medi- 


in 
kirana passin and out of the suit proper- 
ty. I cannot say if kirana is stored there 
orsold. I have never gone inside, 1 have 
been seeing this for the Jast 20 or 25 years 
since the property was built.” 

Similarly Sheikh Muhammad Rafi (P. W. 
No. 6) states :— 

“ I have seen suit property. It is a kothi. 
odowns or 
business is carried on. People live in kothi 
aleo Kothi is primarily a go- 
down. Gaddis for actual sales are in some 
cases set upin godown. Gaddi for sale is 
set up in a kothi, partofit being used as a 
godown.” 

Another witness Abdul Haq (P. W. No. 8) 
stater :— 

“I have been seeing the suit property 
for 20 or 25 years. It isahouse. A ti bac- 
coowala occupied it first. Now it is used 
as a godown. The family of tobaccooman 
lived in the house.” 

That a tobaccoo merchant occupied the 

remises and carried on his wholesale 
kaot of dried tobaccoo there is further 
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proved by the evidence of Kamar-ud-din 
(P. W. No. 14). l 

Itis thus proved that the property in 
suit has been occupied by the present 
tenants who are dealers in spices and drugs 
for 10 or 12 years and before that for an- 
other 12 or 15 years it had been occupied 
by other merckants who carried-on the 
business ofsale of tobaccoo and other com- 
modities. It is also proved that part of this 
property was occupied by the tenants for 
storing the commodities in which they dealt 
and the upper flat of the premises was 
used for residential purposes of the families 
and the customers of the tenants. 

The property in suit is situated in 
Phatak Habash Khan which is admittedly 
a business area. Some of the witnesses for 
the plaintiff have stated that there are 
also some residential houses in the Bazar 
called Phatak Habash Khan. We have 
carefully looked at the plan of the locality 
which was filed by the defendants in the 
Court below and have not been able to 
discover any residential house in this Bazar. 
But even if there were a few residential 
houses here and there, that would not alter 
the essential nature of this locality which 
is that of a business quarter. On both sides 
of the Bazar are shops of retail dealers in 
spices and drugs and in other commodities, 
There are also anumber of premises like 
the one in suit which are used as kothis 
by wholesale dealers in medicines and 
drugs. All these kothis including the one 
in suit havea frontage on the Bazar and 
have a direct entrance from the Bazar. 

It no doubt appears that the property in 
question was originally constructed as a 
residential house. It ig part of a large 
estate which consisted of about a dozen 
shops and some houses which have oe 
t 
also appears that as the Bazar called 
Phatek Habash Khan has gradually assum- 
ed importance as an emporium for the sale 
of spices and drugs the property in dispute 
also has gradually been utilised for purposes 
of carrying on business till it came into 
possession ofthe present occupant 10 or 12 
years before suit after which it became a 
recognised place of business by a firm of 
wholesale dealers in the same commodity 


which was primarily sold in retail by the. 


occupants of the shops in that Bazar It 
was 4 firm of wholesale dealers in this sense 
that the minimum quantity that they would 
sell at any one time to one customer was ong 


? 


f 
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bag of the goods required. These goods 
were stored on the premises. 

The question then is whether in the light 
of the above facts, at the time of the sate of 
the property, it was a residential house ora 
shop. The word ‘ shop ' is nowhere defined 
in the Punjab Pre-emption Act, but it has 
been the subject of discussion in a number 
of cases which have come before this Oourt 
in connection with other pre-emption suits 
and these cases we now proceed to ex- 
amine. 

The learned Counsel for the appellants 
cited the following authorities :— 

Hamu Mal v. Atma Ram (1), Jaithu Mal 
v. Janki Das (2), Lal Chand v. Begam (3), 
Gop. Mal v. Muhammad Yasin ‘4), Hakim 
Rai v. Muhammad Din (5) and Bhamba 
Ram v. Allah Bakhsh (6). 

While the learned Counsel for the respond- 
ent relied upon the following author- 
ities :— 

Nawal Kishore v. Amir Khan (7), Dial 
Singh v. Bakshish Singh (8), Bhamba Ram 

iv, Allah Bakhsh (6), Nur Jahan v. Aztz-ud- 
din (9) aud Dewan Chand v. Basant Rai (10). 

We do not consider it necessary to notice 
in detail all these authorities, but we will 
make a reference to the more important of 
them. 

NurJahan v. Aziz-ud-din (9) was a case of 
pre-emption relating to property situated in 
the city of Delhi. it was originally con- 
structed as a tawela but was claimed by the 
vendee to be a katra and, therefore, not pre- 
emptible. Oa page 501* of the report ths 
following passage occurs :— 

“Tt is equally clear that before a particular 
property can be held not to be governed by 
arule of pre-emption which is applicable 
generally to other properties in its neighbour- 
hood on the ground of its distinctive charac- 
ter, such character must be well marked 
and recognised. Proof that the custom of 
pre-emption applies to residential houses ig 
not sufficient to show that it extends to shops 


D 27 Ind. Oas. 799,27 P. L.R 1915; 239P W.R. 
5 


i 37 Ind. Oas. 843; 30 P. W. R. 1917. 

3) 71 Ind. Oas 746; 3 L. 433, A. I R. 1923 Lah. 262; 

SLL 193. 

(4) 78 Ind Cas. 443; A I. R. 1924 Lah. 657. 

(5)83 P. R. 1901. 

(6) 3l Ind Cas 191, 69 P R. 1915: 156 P. W. R. 1915. 

(7) 122 P. R 1906; 80 P. L. R.1907, 161 P. W. R. 
6 


06. 
(8) 21 P. R. 1907; 24 P. L R. 1908; 129 P W.R, 1907. 
(9) 108 P. R 1895. 


(10) 95 Ind Oas 153; 2 L. L.J 302. 
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in Bazar, but the occupier of ats 
house doas not necessarily convert 
shop or a cluster of saop3 so as to Ma: 
rule of pre-emption inappligible by awy- 


ingon business in it foratime. Nor doss a "> 


by letting the several rooms to diferent io - 
ants or by putting up travellers neces. tr 
change it iatoa szrai. In order to cai 
a particular property to ba troited as . 
katra or a sral it must be unuistakeas y 
shown to be built and used as such ` 

It was held that there had been nocefini > 
structural change to make the tawela into a 
katra or serai and no prolonged unmistek :- 
able use of it as such. Ths sunit for ju 
emption was consequently decreed. Both 
katra and a serai have distinct featur, : 
their own and in order to convert a tawe , 
which means stable,into a seravora koo, 
structural alterations would be necessm 
The case, therefore, was decided on its ow 
peculiar facts and does not directly helpi 
the decision of the point before us but 
lays down certain useful rules of guidan > 

or the purpose. 

: In fhe eee of Dial Singh v. Bakshisy 
Singh (8) the suit related to a buildins 
situated in katra Ahluwalia of the ciy ci 
Amritsar. It was found that the streci 
which leadsfrom the cornerof the buildin ; 
was residential in its nature. The buildin; 
was held inits construction to bea hoi: 
though a large room in the ground toon 
was turned into four shops some two 0" 
three years before butit appears thal no 
business was carried on there. Under thes. 


— * 


+ taw 


- circumstances the building was held to he: 


residential house. i 

In Nawal Kishore v. Amir Khan (7, th: 
suit related to certain premises situated a 
Egerton Road, Delhi. This road opens ov 
to Chandni Chauk immediately opposite 
the clock tower and Municipal buildings 
The premises were situated near the 
Chandni Ohauk between that street ann 
the Chawri Bazar. It was found that no 
business of sale by ratail ofany commodity 
was done either on the premises oren tne 
plaintiff's property adjoining. Both pro- 
perties were in form residential, but por 
tions of both properties were used for 
business purposes, the business being pal 
of ahratias or commission agents. Toe 
premises were held to be a house. | 
would be observed that the fact that nosele 
of anv commodity took place in the premises 
was the determining factor in the reported 
case. We, however, very much doub: 
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Whether there is any essential difference 
between sale of goods by retail or in large 
quantities for the. purposes of converting 
any premises into a ‘shop’. Itappears to 
us thatit would not make any difference in 
the nature of the property merely if the 
occupant thereof chooses to sell commodi- 
ties therein in quantities not less than say 
a bag, a maund or any smaller quantity. 
This perhaps is the strongest case in favour 
ofthe pre-emptor before us, but the nature 
of business carried on at the premises ap- 
pears to have weighed considerably with 
the learned Judges who decided that case 
and that is an essential difference between 
the reported case and the case before us. 

In the case of Bhamba Ram v. Allah- 
Bakhsh (6) the property in suit consisted of 
three rooms and a roofed verandah which 
resembleda platform and on the platform 
there was an open sunk oven for cooking 
rotis. The occupant never sold rotis there 
but merely bsked them forany body who 
brought his own floor for the purpose and 
paid her either in cash or in kind. Under 
these circumstances it was held that the 
property was not a shop. The following 
remarks are to be found in the judgment 
of the learned Judges: 

“The word ‘shop’ is not defined in the 
Act, and it isnot easy to lay down a com- 
plete and exhaustive definition of the term. 
But in its ordinary meaning it denotes a 
building or an apartment which is pri- 
marily used for buying and selling goods 
* + z The ratio decidendi ın cases, 
in which the property is used for more 
than one purpose, is to find out the primary 
or main purpose for wbich it has been 
used.” . 

In Gopi Mal v. Muhammad Yasın (4) it 
was held that the test for determining whe- 
ther a piece of land isor is not agriculturál 
land is the use to which the land is put at 
the time of sale and each case must be de- 
cided on its own merits. 

In Jaithu Mall v. Janki Das (2) it was 
held thatin order to determine whether a 
certain building is for the purpose of pre- 
emption a shop or residential building 
regard must be had to the chief or most 
important purpose to which the building 
in question is devoted. In this case the 
tower storey of the building in question was 
used for purposes of a shop and had been 
so used fur over 50 years while the upper 
storey was abalakhana. It was held that 
the building was one and indivisible and 


JHABBAN LAL V, MUHAMMAD UMAR. 


‘shops. 


[95 1. O, 1926} 


was a shop, the upper storey being merely 
auxiliary and appended to the lower, 

The last case that we may notice is Lal 
Chand v. Begam (3). It related to 8 sult 
for possession by pre-emption of an un- 
divided half share in a building situat- 
ed in Lahore city. It was an old one 
and in its original shape the back wall 
which was blank faced the Akbari Mandi 
Bazar, the original entrance being in 4 
back street called the Kucha Khajur. The 
building was two-storeyed and consisted of 
four rooms and a deokri on the ground 
floor and four rooms and an open yard on 
the second floor. The wall facing the 
Akbari Mandi Bazar had been pierced 
about 40 years before and the two back 
rooms of the ground floor had been con- 
verted into shops by means of opening of 
doors on the bazar side. It was contended 
for the pre-emptor that the original cha- 
racter of the house should be regarded 
and that the upper storey of the shops 
not being used for any purpose connected 
with them, the building was a dwelling 
house. The learned Judges held that the 
two principal rooms of the house having 
been made into shops, the primary value of 
the building lay in those shops and that 
the rest of the house was neglected and 
was of comparatively insignificant value 
and further that the shops opened into 4 
regular Bazar full of other shops and had 
been occupied continuously as shops for 
many years probably 30 or 40. The build- 
ing was, therefore, held to be a block of 
The mere fact that the owner or 
owners continued to livein the upper storey, 
it was held, did not take away from the 
character of the building as a shop. 

The above authorities would show that 
in deciding whether a particular building 
is to be considered as a house or as a shop 
for the purposes of pre-emption the primary 
use to which the building is put at the 
time ofthe sale has mainly to be consider- 
ed. The length of its useis no doubt an 
important factor to be considered but that 
is not the only consideration. That ques- 
tion mainly enters into consideration for 
the purpose of determining whether the 
character of the property has bona fide and 
definitely been established. The requisite 
duration of user must accordingly depend 
on the facts of each case and on other cir- 
cumstances that may be proved. The 
nature of the locality in which the build- 
ing is situated is another factor to be çon- 
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sidered along with other circumstances, It 
the building is used for more than one 
purpose, then the primary or more import- 
ant of such purposes is to be considered. 
Structural appearance of the building must 
also be taken into consideration. 

In the ease before us we find that the 
building is situated in an area which is 
essentially a business one, that for at least 
10 or 12 years it has bean occupied by the 
present tenants who carry on the actual 
sale of goods in quantities not less than a 
bag to their customers. Before that also 
the premises had been used for purposes 
of business. The upper storey ofthe build- 
ing is not separately rented for residential 
purposes hut has been occupied by cus- 
tomers, dependants and occasionally by the 
members of the firm who carry on busi- 
ness in the lower flat. The building has 
a frontage on the Bazar and there are a 
number of other premises similarly situated 
in this Bazar where similar business is 
carried on. In our opinion, therefore, all 
the above facts clearly lead to an irresisti- 
ble conclusion that the building is essen- 
tially a shop and not a house, 

The learned Subordinate Judge states 
that “the property is obviously an ordin- 
ary residential house to look at. The 
locality is not by any maans absolutely com- 
mercial. The defendant vendee’s own house 
is situated in this very street’. He then 
goes on to discuss several title deeds relat- 
ing to this property in which it has been 
variously described as a “hareli”, “shops, 
a house used as a godown and balakhana,” 
“kocht, “kothi and shops” and so forth 
aod comes to the conclusion that, ‘docu- 
mentary evidence shows that from 1831 
to 1909 the property in suit was always 
described as a house that it was primarily 
@ house though a shop or two were attached 
to it.” And finally he comes to the conclu- 
sion that it was “sufficiently established that 
during the last 7 or 8 years the property in 
suit had been used partially as a godown, 
partially as a whole-emporium and a place 
for transaction of commission agent's busi- 
ness. However, the upper storey consisting 
of 8 balakhanas had remained residential in 
its nature.” And, therefore, the learned Bub- 
ordinate Judge comes to the conclusion that 
the property is a house. This conclusion of 
the learned Judge is erroneous and has been 
arrived at cwing to a misapprehension of 
the law and disregard of the evidence on 
the record. We have already stated that 
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the locality is essantially a commercial one 
The law nowhere requires that it should be 
absolutely commercial. 

We ourselves were unable to find a singla 
residential house shown in the plan which 
is on the record of the learned Subordinata 
Judge. It is quite possible that there are 
residential houses at the back of the Bazar 
but no residential houses appear to abut ou 
the Bazaritself. The evidence clearly shows 
that the property has been used for more 
than 10 years primarily for the sale of 
kirana by the present occupants thereof. 
It is a godown in thissense that the com- 
modities sold by the occupants are also stor- 
ed or kept for sale on the premises, but that 
would not convert the premises into a mere 
godown. The commission agent's busines; 
igcarried on on the premises in addition t» 
the business of sale of kirana and the 
balakhana is used merely as an appendage 
to or for purposes subservient to the busi- 
ness that is carried on in the ground storey. 
The property is thus clearly a shop. 

In our opinion, therefore, the property in 
suit not being aresidential house but a shop 
was not subject to the right of pre-emption 
under s. 5 (a) of the Punjab Pre emption 
Act, 1913. Aecepting the appeal we disiniss 
the plaintiff's suit with costa throughout 

Z. K. Appeal accepted, 
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LAHORE HIGH COURT. 
Crviu Revision Prrition No. 89 or 1926. 
May 11, 1926. 

Present:—Mr, Justice Jai Lal. 
BEANT SINGH—PuaintiFF—PETITION BR 
versus 
JAIMAL SINGH—DeErgnpant— 
ReSroNDENT. 

Provincial Small Cause Couris Act (IX of 1887), s 
25—Plaintiff's witnesses not present—Request for grant 
of time rejected—Suit dismissed—Heversal. 

A request by a plaintiff on the date of hearing fer s 
grant of couple of hours’ time to produce evidence 
should not be refused and if the Court refusing such 
request dismisses the suit, such dismissal is lable to 
be set aside in revision. 

Petition for revision of a decree of the 
Judge, Small Oause Court, Amritsar, dated 
the 27th October 1925. 

Mr. Badur-ud-din Qureshi, 
tioner. 

Mr. Anant Ram for Mr. 
Kupur, for the Respondent, 


for the Peti- 


Din Daya! 
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JUDGMENT.—The petitfonêr in this || Peri Adhisorih, AJO. and Simpson, A. J. C, 0° 
case instituted a suit for recovery ‘of Rs. 96 ‘(Wazir Hasan, A. JAC!" dissenting,.— Where a ee 
on the basis of a bahi entry.” Onthe date “Stn'8 Permission toa mmors guardian to seii the 


a ee a property of the muinorand atthe same time attaches , 
fixed for the appearance of the defend- to tho permission the condition: that the “draft of the ` 


ant it appears that the proceedings were sale-deed will be filed for approval of the Court”, the 
taken ex parte against him, defendant. ‘condition is a condition precedent and not cones bo 
The plaintiff was asked to prove his case , tion4subsequent, and, therefore, if property is sol 


ee à : without submitting the draft to tho Court; the sales, 
ex parte, butit transpired that be bad not invalid. [p. 6x5, col. 1; p. 687, cols. 1 & 2.] : 


i 

- brought his books nor any evidence in _ Per'Ashworth, A.J.C.—A sale without obtaining °°‘ 
support of his case. The suit being before : the requisite ‘sanction of the Oourt is ieee even if it < 
the Judge, Small ‘Cause Court, the plaint- ‘ “ forthe henefit of the minor. [p. 683, coL 2.]  « 1 


: : A The burden of proving that sanction was not ob, 
iff ‘was bound to have his evidence ready tained is not upon the minor. The burden of proving 
on the date of the hearing. The suit was ' that sanction was obtained 13 on the vendee. [p. 684, ' 


consequently dismissed for want of proof, : €l 1] 
oes 4s . A sale without requisite permission will be set‘aside , , 
This is a petition for the revision of the _ as invalid even if it has been pre-empted by an inno- i 
order of the learned Judge, Small Oause 


Í 4 cent pre-omptor. [2bid.] HA 
Court, Amritsar. An affidavit has been filed All that a minor resdinding a voidable sale is liable 


which it appears that the plaintiff to return under s. 64 of the Contract Act, is what he: + 
eae the Oourt to give him cae hours’ - had got under the sale-deed, i. e., the purchase-money | 


4 h and not any benefit or advantage which might have 
time to produce his books and oralevidence rksulted to him from the use of that money [1bid ] 


in support of his claim. The Court de-’ Per Simpson, A. J. C—A Court granting permis-' ' 
clined to give him this time and dismissed’ 9/02 for the sale of the minor's property by the 
the suit - guardian has power to impose not merely the condi-, 


ae . tions set forth in sub-cl (3), of s 31 of the Guardians , 
In my opinion the Court should have ‘and’ Wards Act, but other conditions also. [p. 687, 
granted time to enable the plaintiff to bring eo:l] + O, ; 
the proof. His failure to proceed with the' ar prt gas ani Portia hye complied 
case was not intentional. Accepting „this Wi e gaio Wi invali e condition 18 4 Con- 


a a dition precedent; but it will be valid if the condition 
petition I set aside the decree of the Judge, isa ak subsequent. [abid] | 


] = 
Small Cause Court, and remand the case to: oe a srahan aren De, : 95 Ind. Oas. 421; ' 
him for decision of the suit on its merita. “8% WG. N. 410, referred to, MEN 
The pelitioner will, however, pay Rs “16 Per Wazir Hasan, A.. J. C—Where a Judge in | 


: ; granting permission for the sale of a minor's property 
as costs of the defendant of this hearing imposes certain conditions and directs the’ draft of 


before he is allowed to produce his evı- the deed ofsale to be produced before him, the pro- 


x 


dence. duction of the draft is nota condition attached to the 
Decree set asid permission and is not a condition precedent to the | 
R. L, 8. completion of the gale transaction. The further act 
; Case remanded, 


contemplated by the Court to be done is not the 
granting of a second sanction but is merely to see and 
be satisted that the draft does not contravene any of 
the other conditions attached. Jfthe sale fully com- 
plies with the terms of the permission, the fact that 


the draftis not produced before the Judge for ap- 
Sonia oe ca ee peers ee [p. te oe 2; p. 683, a 1.1 

ii . : the guardian of a minor se ess than what he 
First CIVIL Apparat No. 10 oF 1924, is authorised to sell, that cannot be held to constitute 
: August 6, 1925. h contravention of the permission in any sense of the 


Me s word. [p. 682, col. 1] 
, Present: Mr. Wazir Hasan, A.J. O., . Appeal against a decree of the Additional 


A 


E Mr. Ashworth, A. J. C., and 


o. ; ` Subordimate Judge, Fyzabad, dated the 15th 

$. RAGHUNATH SINGH Pram ` December 1923. 7 

E ag Na aan Messrs. E. R. Qidwat and Niamatullah, 
ne ‘for the Appellant. aad 

“© DHONDHE SINGH AND 0THERS— |. fee: ee en for Mr, B. N. Srivastava, for 

go DEFENDANTS— RESPONDENTS. p JUDGMENT 

, Guardians and Wards Act (VIII of 1890), ss. 80, $1 is 


' (2), (3)—Permission to sell minor's property—Con- Wazir Hasan, A.J. C.—(April 20, 
dition imposed for production of draft of sale-deed 1925) —This isan appeal by the plaintiff 


- for Couri t aperadi ee off sar elles: production from the decree, dated the 15th December 
‘of sale-deed, whether valid— Condition precedent—Con- 1993 of the Court of Additional Subordi- 

` dition subsequent—Sale. for benefit of minor of property 4 Tad TF 

` less than sdnêtioned, whether contravention of permis- nate Judge of Fyzabad. 


on. wa Ihe suit-out of which this appeal arises 


4 ` 
> 


r951. 0.1926; 


was: to A ee oe ton oF a 4annas 6- 
pies: share 46f¢' ‘of the 16-annas mahal 
Guptar Singüşžituate in village Pilkhan wan, 
Pargana M®rgalsi, in the district of Fyza- 
bad, andxflesne profits. The share in suit 
was: descrtbed in para. 21 (a) of the plaint 
as comprised of the specific plots of land 
stated afffhe foot of the plaint, This ia also 
the. description given in the heading of 


the Tist of the plots at the end of the. 


plaint. 


- The entire mahal Guptar Singh original- 
ly ` belonged to the plaintiff, his brother, 
Sura} Bakhsh Singh since deceased, and 
their father, Guptar Singh, as members of 
a joint Hindu family and the property was 
ancestral, On the 20th September 1905 
Guptar Singh made a usufructuary mort- 
gage ofthe entire mahal with the excep- 
ton of 20 bighas 6 biswas 4 bdbiswansis 
sir lands to the grandfather of the defend- 
amts, Ram Rup and Sita Ram, to the de- 
fendant, Patandin Kurmi, and to Chedi 
Kurmi, father of the defendant Dargahi, for 
a sum of Rs. 1,200. The mortgagees entered 
into the possession of the mahalin virtue 
of the mortgage. Guptar Singh died in 
1907 "and on the 29th January 1910 Musam- 
mat Durpadi, mother of the plaintiff, was 
appointed guardian of her minor son by the 
District Judge of Fyzabad under the pro- 
a of the Guardians and Wards Act, 

U. 

“On the 17th March 1910 Musammat Dur- 
padi applied to the District Judge for per- 
mission to transfer by sale an B-annas 
share out of the entire 16-annas mahal. In 
this application she stated that the entire 
mahal stood mortgaged except a little sir 
land which did not suffice for the liveli- 
hood of the family and that if half of the 
16-annas were sold off the entire debt would 
‘be paid and the restof the property would 
suffice forthe maintenance of the minors 
(Ex. A-19), The learned District Judge 
‘entertained the application and directed 
the applicant to produce proof of the debt 
(Ex. 5). After several adjournments of the 
nearing of the application the deed of mort- 
gage of the 20th September 1905 was pro- 
duced before the Judge on the 2ist May 
11910 as was also produced a certain deed 
‘of mortgage executed by Musammat Dur- 
. padi, with which we are not concerned. 
‘The Judge held the deeds genuine and re- 
corded the following order:— 
=» “ Permission to sell half of Mouza Pil- 
khanwan to pay off the mortgage-debt of 


* . 
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ber late husband is granted. Draft of sale- 
deed will be filed for approval of the Court.” 
(Ex. 11). Accordingly a sale-deed vas 
executed on the 22nd June 1910 by Musam- 
mat Durpadi in favour of the defendant 
Jagpat and of Bhawani Bhikh, father of 
the defendants, Ram Rup and Sita Ram, 
in respect of 4 annas 6 pies share of the 
mahal in consideration of a sum of Rs. 1,200 
(Ex. 13). The effect of the sale was, as 
intended by the learned Judge, to pay of 
the mortgage of the 20th September 1905 
executed by Guptar Singh father of the 
minor and the recovery of possession by the 
minor of the rest of the mortgaged property, 
that is the 11 annas6 pies share. Of thai 
share the minor has all along been in pis- 
sessi0N 

The object of the present suit was to get 
rid of the mortgage of the 20th September 
1905 on the ground thatit was ultra vires 
of the powers of Guptar Singh but the 
main object was to avoid the sale of the 
22nd June 1910 on the ground that it was 
made without the previous sanction of the 
District Judge. 

To complete the narrative of facts it may 
be stated that the sale of the 22nd June 
1910 was the subject-matter of asuit for 
pre-emption in the year 1911. The suit 
was instituted by Dhondhe Singh and 
Bahadur Singh. They obtained a decrre 
on the 15th December 1911, paid the sale 
consideration and entered into the posses- 
sion of the 4 annus 6 pies share now in suit 
and they are in possession of that share up 
to this time. To that pre-emption suit the 
minor was a party defendant under the 
guardianship of his mother, Musammut 
Durpadi. The decree in that suit is also 
impugned in the plaint of the present suit 
on the ground that the minor was not pro- 
perly represented therein. 

Several pleas were raised in defence but 
for the purposes of this judgment itis not 
necessary to repeat them here. The learn- 
ed Additional Subordinate Judge hes 
found that the mortgage of the 20th Sep- 


tember 1905 was executed by Guptar Singh 


in consideration of antecedent debt and 
was, therefore, binding on the plaintis. 
This finding was accepted in appeal before 
us by the learned Advocate for the plaint- 
iff appellant. The learned Additional Sw)- 
ordinate Judge has further held that the 
sale of the 22nd June 1910 was made after 
the permission of the District Judge had 
been obtained and was consequently valid, 
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He has also held that the minor was pro- 
perly represented in the pre-emption suit 
and that. the decree passed therein was 
binding on the plaintiff, On these findings 
the Court below dismissed the plaintiff's 
suit as already stated. 

On the effect of the permission granted 
by the District Judge to the mother of the 
appellant by his order of the 2lst May 1910 
already quoted, the argument advanced 
by the learned Advocate on behalf of the 
appellant is that the sale of the 22nd June 
1910 contravened that permission in two 
respects: 1. That the transfer made was 
of specific plots of land stated in the sale- 
deed to represent the share of 4 annas 6 

ies while the permission accorded by the 
Tiles was for the saleof an 8-annas share 
and 2. That no draft of the sale-deed was 
produced before the Judge though the 
order of permission required one to be so 
produced. Asa result of this argament it 
was contended thatthe sale ofthe 22nd 
June 1910 was invalid 

There can be no question that the con- 
clusion would be the same as contended for 
by the learned Advocate if the premises 
were upheld to be sound. In my opinion 
they are not sound. The sale-deed of the 
22nd June 1910 purports to sell a 4 annas 
6 pies share. This share must be taken 
to be comprised within the 8-annas share 
for the transfer of which the Judge ac- 
corded the sanction. Ifthe guardian of the 
minor sold less than what she was autho- 
rised to sell that cannot, in my opinion, be 
held to constitute contravention of the 
permission in any sense of the word. The 
further fact that the sale deed represents 
the 4 annas 6 pies share transferred 
thereby as constituted of the plots of land 
mentioned at the foot of the sale-deed is 
equally,in my opinion, not a contravention 
ofthe permission. When we examine care- 
fully, as we have done at the hearing of 
this appeal, what the nature and the area 
of the lands represented by the specific 
plots is we find that those plots represent 
the proportion of 4 annas 6 pies almost to 
an arithmetical accuracy both in quality 
and in quantity: see the statement of the 
Patwari, Bhawani Bhik, P. W. No.3, and the 
Ex. P. W.L prepared by him as a partof 
his deposition and filed in thecase. The 
attack made on this aspect of the sale-deed 
by the plaintif in the Qourt below was 
on a different line altogether. There it 
was said that the “land of good quality” 
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was made to pass to the vendees under the 
deed of sale vide para, 7 of the plaint, 
The learned Additional Subordinate Judge, 
in his judgment, conclusively shows that 
that was not so. The plots sold comprise 
lands of all the three qualities, jamai, quali 
and farda and the area of each class of 
land approximates to the proportion of the. 
4 annas 6 pies. I am, therefore, clearly 
of opinion that the first line of attack fails. 

As to the second line of attack,I think 
that it is reasonably clear on the evidence 
in the case that no draft ofthe deed of 
sale was produced before the District 
Judge. It follows that the direction con- 
tained in the ordei ofthe 21st May 1910 as 
to the production of the draft was not com- 
plied with. The question which arises for 
decision is as to whether the failure to 
comply with that direction amounts to a 
breach of any of the conditions ofthe per- 
mission. Section 31, sub-s. (3), cl. (a) of 
the Guardians and Wards Act, 1890, was 
relied upon and it is as follows: “ The 
Court may, in its discretion attach to the 
permission the following among other con- 
ditions, namely: 

‘(a) that a sale shall not be completed 
without the sanction of the Court” In my 
opinion the production of the draft was 
not a condition attached to the permission 
and that it was not a condition precedent 
to the completion of the sale transaction. 
The permission as expressed in tha order 
of the Judge dated the 21st May 1910 em- 
bodied two and only two conditions: (1) 
The sale of only half of the mahal and 
(2) the sale consideration to be utilised for 
the satisfaction of the mortgage-debt of the 
deceased husband of Musammet Durpadi. 

As to the first condition, I have already 
expressed my opinion that it was fulfilled 
by the execution of the sale-deed of the 
22nd June 1910. As to the second condi- 
tion, it is agreed that the mortgage-debt 
which was intended to be satisfied by the 
sale-proceeds was a debt incurred by 
Guptar Singh under the deed of ‘he 20th 
september 1905 and that the proceeds were, 
as a matter of fact, utilized for that pur- 
pose alone. Except as to the two condi- 
tions mentioned above the permission 
granted on the 2lst May 1910 was, in my 
Opinion, absolute and the effect of the per- 
mission was not made to depend upon any 
further sanction of the Court as cantem- 
plated by cl. (a) of sub-s. (3) ofs 31 of the 
Guardians and Wards Act after the pro- 
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duction of the draft. To my mind it is 
perfectly clear what the object of the direc- 
tion as to the production of the draft was 
intended to serye, 

The further act contemplated by the 
Oourt to be done was not the granting of 
& second sanction after the approval of the 
draft but was merely to see and be satisfied 
that the draft did not contravene any of 
the two conditions stated in the permission. 
If the gale fully complied with the terms 
of the permission as I have held that it 
did, the fact that no draft was produced 
before the Judge for approval is wholly 
immaterial. 


I desire to express my sense of joy at the 
conclusion to which I have reached, the 
reason being that the sale in question was 
eminently beneficial to the minor. The 
entire mahal was held in possession by the 
mortgagees in lieu of a loan of Rs. 1,200 
borrowed by the father of the minor. The 
sale had the effectof discharging the pious 
obligation which rested on the minor to 
satisfy the legitimate debts of his father. 
It had the further effect of releasing 11 
annas 6 pies share from the mortgage and 
allowing that share to pass into the pos- 
session of the minor and since the date of 
the sale he is in the enjoyment of that 
share, 

On the above ground aloneI would dis- 
miss the appeal with costs. 


Ashworth, A. J, C.—(April 20, 1925) 
—This appeal arises out of a suit for re- 
covery of certain plotsofland situate in mahal 
Guptar Singh in Mouza Pilkhanwan, which 
are in the possession of defendants Nos. 1 
and 2, and for certain mesne profits. The 
plaintiff-appellant is Raghunath Singh. 
His case is that his father Guptar Singh 
mortgaged the whole mahal with the ex- 
ception of certain sir lands to defendants 
No. 4 to 7 or their predecessors-in-interest, 
and that the mortgage was without neces- 
sity. The date was the 20th September 
1905. Guptar Singh died in 1907. On 
the 29th January 1910 the plaintiff's mother, 
Musummat Durpadi was appointed guardian 
of the plaintiff and his brother (since de- 
ceased) by the District Judge of Fyzabad. 
On the 2156 May 1910 the widow got per- 
mission from the District Judge to sell 
an S-annas share of the mahal for the 
purpose of redeeming the mortgage of 
the whole mahal, but attached to the 
sanction wes adirection that the draft of 


RAGHUNATH SINGH V, DHONDHB SINGH. 


G83 


the sale-deed should be filed for the 
approval of the Court. On the 22nd June 
1y¥10 a sale-deed was executed: in respect 
of certain plots in the mahal which amount- 
ed not to an 8anna share of the mahal 
but toa 4 annas 6 pies share. The sale 
was in favour of defendant No. 3 and the 
father of defendants Nos. 4 and 5. It is 
said by the plaintiff that the draft sale- » 
deed was never filed before the District 
Judge. The defendants Nos. 1 and 2 pre- 
empted the plots and are thus in posses- 
sion. 

The claim for mesne profits either in 
respect of the 16-annas mortgaged by the 
plaintiff's father or the 4 annas 6 pies share 
sold by his mother has not been pressed :n 
this appeal, and we are only concerned 
with the validity of the sale. 

The finding of the Subordinate Judge 
is that the sale was for the benefit cftue 
minor. This, however, would be im- 
material if the sale was without the 1e- 
quisite sanction. There is no doubt that 
permission to sell was given but the dirce- 
tion to file the draft sale deed is not 
proved to have been complied with and 
the first question to decide is what is the 
effect of this. 

It is contended on behalf of the 1%- 
spondents Nos. 1 and 2 that the permissicn 
to sell the property having been given Fy 
the District Judge, a further directicn 
that draft of the sale-deed should be i led, 
was superfluous and inoperative. With 
this view I cannot concur. Plainrifi’s 
Ex, No. 10 printed on page 44 of the record 
gives a copy of the order of the District 
Judge which runs as follows:— 

“The applicant together with Patandin 
Mahajan is present. ..........After perusal, 
vide the English proceedings, it is ordered 
that the permission is granted to sell half 
of the shaie situate in Mouza Pilkhanwan, 
the draft of the sale-deed may be presenter 


before the Court. 
(Sd.) J. SANDERS", 
The English order referred to is plaintiff's 
Ex. No. 12 and runs as follows:— 
“Permission to sell half of Mouza Pil 
khanwan to pay ofthe mortgage-debt of her 
late husband is granted. Draft of sale- 
deed will be filed tor approval of the Court 
(8d.) J. SANDERS.” 
Now s. 31 of the Guardians and Waid- 
Act (VIII of 1820) sets fourth in cub 
ss, (1) and (2) the powers of the Court te 
grant permission to a guardian to sell 
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property of the ward. Sub-s. (3) of s. 31 
states as follows:— 

“The Court may in its discretion attach 
to the permission to the following among 
other conditions, namely:— 

(a) that a sale shall not be completed 

without the sanction of the Court ” 
. It is ‘obvious that a guardian before 
looking about for a purchaser has to get 
some sort of assurance from the District 
Judge that the sale will be permitted. 
Until the guardian finds a possible pur- 
chaser it is impossible to know the exact 
terms which that purchaser will accept. 
It is, therefore, most useful provision of 
the Act that preliminary permission may 
be given and that the Court may reserve 
the right to approve of the specific con- 
ditions. In my opinion this is precisely 
what the District Judge of Fyzabad in- 
tended to do when he required that the 
draft of the sale-deed should be filed. I 
have had many years’ experience as a 
District Judge and I have no hesitation in 
saying that the precise method in which 
the District Courts attach to the permis- 
sion to sell a further condition that the 
sale shall not be completed without the 
sanction of the Court is by requiring a draft 
of the sale-deed to be presented to the Court 
for approval, 

It is next contended on behalf of the re- 
spondents that this Court should presume 
that the draft of the sale-deed was pre- 
sented to the District Judge of Fyzabad. 
The principle ig invoked that everything 
must be held to have been performed duly 
and in order, This principle may apply to 
the acte of a Court butit will not apply 
to the acts of private persons. There was 
no duty cast on the Court, after giving 
preliminary sanction to sell, to see that any 
deed that might be drawn up in pursuance 
of that sanction to sell, was filed before 
the Court. The applicant could make use 
of the ganction or not asshe wished. It 
is for the respondents to prove that the 
sale of the minor's property was attended 
with the proper sanction. The sale-deed 
refers to the sanction but it makes no 
mention of the fact that it was necessary 
for the approval of the Judge to be 
obtained to the terms of the sale deed, The 
burden of proving that sanction was not 
obtained is not on the plaintiff. The 
burden of proving that sanction was obtain- 
ed is on the respondents. Apart from this, 
the fileof the guardianship and sanction 
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proceedings was before the lower Oourt, 
and if there had been any evidence to show 
that the terms of the sale-deed were ap- 
proved by the Couri, it must have been 
forthcoming. 

Thirdly, it is argued on behalf of the re- 
spondents that this Court need not set aside 
the sale owing to the want of sanction. 
Section 30 of the Guardians and Wards 
Act leaves the Court no discretion in the 
matter. That section says: 

“A disposal of immoveable property by 
a guardian in contravention of either of 
the two last foregoing sections is voidable 
at the instance of any other person affected 
thereby.” 

The plaintiff is, therefore, entitled to the 
setting aside of the sale-deed. It has been 
urged that the defendants Nos. lL and 2 who 
are the pre-emptors are not liable for the 
setting aside of the sale inasmuch as they 
are innocent purchasers from the original 
vendees, No authority has been shown to 
me to support this suggestion. It is argued, 
however, that as the mother represented 
the plaintiff minor inthe pre-emption suit 
the plaintiff is bound by the pre-emption 
decree The guardian made the sale on 
behalf of the minor and she could not in 
the pre-emption suit raise any plea that 
her own sale was invalid. The question of 
the validity was not one that arose In the 
suit and there can be no question of res 
judicata, 

It is admitted by the Counsel for the 
plaintiff-appeNant thatunder s. 64 of the 
Contract Act the plaintiff must return the 
purchase money as a condition precedent 
to the setting aside of the sale. On behalf 
of the respondents it is suggested that the 
return of this money will not be sufficient 
compliance with s. 64 of the Contract Act 
inasmuch asthe receipt of the purchase- 
money enabled the guardian to redeem the 
existing mortgage and thus enabled the 
minor to have the advantage of the 11 annas 
6 pies left after the alienation under the 
sale-deed of the 4 annas 6 pies share. There 
is no force in this argument. What the 
minor got by the sale deed was the pur- 
chase-money and all that s. 64 requires is 
the return of that money. 

Accordingly 1 would allow this appeal 
and would decree to the plaintiff recovery 
of the plotsin question on payment within 
3 months from the date of the decree of the 
sum of Rs. 1,200, As the plaintiff-appellant 
has failed to make good the claim for 
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.mesne profits, I would direct that the 
parties bear their own costs, unless the 
plaintiff-appellant fails to pay Rs. 1,200 
within three months, in which care his 
suit should stand dismissed in both Courts 
with costs to the respondents, 

ORDER. 

Ashworth, A. J. C.—(April 20, 1929). 
—As we differ in opinion as to the construc- 
tion that should be placed on the sanction of 
the 2ist May 1910 given by the District Judge 
of Fyzabad, the appeal will be heard upon 
that point by the Judicial Commissioner. 
The point on which we differ is as follows — 

Sanction was given by the District Judge 
of Fyzabad on the 21st May 1910 to Musam- 
mat Durpadi in the following terms:— 

“ Permission to sell half of Mouza Pil- 
khanwan to pay off the mortgage-debt of 
her late husband is granted. Draft of 
sale-deed will be filed for approval of the 
Court,” 

One of us is of opinion that the direction 
for the filing of the draft of sale amounted 
to the attachment by the Court, to the per- 
mission tosell, of a condition that the sale 
should not be completed without the sanc- 
tion of the Court. Theother of us is of the 
opinion that the direction for the filing of 
the draft sale-deed did not amount to a 
condition attached to the permission to sell 
but was merely a ministerial direction that 
the Court should be placed in a position of 
judging whether the sale-deed complied 
with the permission to sell only one-half of 
the property and with the direction that the 
sale-proceeds should be used for discharg- 
ing a debt incurred by the guardian’s late 


husband. 
ORDER. 

Wazir Hasan, A. J. C.—(April 20, 
1925).—T he precise question for decision in 
this appeal is: Is the sale of the 22nd June 
1910 invalid for the reason that the draft 
of the gale-deed as required by the order 
of the Judge dated the 2let May 1910 
was not produced? The answer to this 
question depends upon the construction 
which we are required to place upon the 
order of the Judge dated the 2lat May 
1910 read as a whole and in the light of 
the circumstances of the case. This is the 
roint of law on which there is a difference 
of opinion between my learned brother 
and myself, Ihave answered the questien 
in the negative. My brother has answered 
it in the affirmative. Therefore, under the 
proviso to sub-s. (2) of s. 98 of the C. P. O., 
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the point mentioned above will now be 
heard by another Judge of this Court. Let 
the record of this case be laid before the 
Judicial Commissioner, 

JUDGMENT. 

Simpson, A, J.C.—(WVJuly 87, 1923;.— 
The learned Judges of this Court having 
differed on @ point of law, this appeal has 
been referred to me under the proviso to 
sub-s. (2) of s. 98 of the O. P. ©. Tha sub- 
section provides that the two Judges shall 
state the point of law upon which they 
differed, but my learned brothers have been 
unable to agree even to this extent, so that 
each of them has givena statement of the 
point of difference, 

The facts of the case, so far as it is neces- 
sary to state them, are these. Guptar Singh, 
father of the plaintif-appellant Raghunath 
Singh, was the owner of an entire mahal in 
village Pilkhanwan. He mortgaged the 
whole of it with the exception of certain 
sir lands to certain persons now represent- 
ed by defendants Nos. 4 to 7. The date of 
the mortgage was 20th September 1905, and 
the mortgage was with possession. (ruptar 
Singh died in 1907. His widow applied to 
the District Judge of l'yzabad for a certi- 
ficate of guardianship of the person and 
property of her son, Raghunath Singh, who 
was then aminor, and on 29th January 
1910, she obtained a certificate. She then 
applied for permission to sell half the muhal 
for the purpose of redeeming the moitgage 
of the whole. The learned Judge required 
proof of the existence of the debt, which 
she proposed to pay, and he then granted 
permission to sell. The record contains 
several versions of this order. They all 
bear the same date, and they are records of 
the same order. I do not know why it was 
written down sooften. The first is plaint- 
iffs Ex. 10, printed at page 44 of the rs- 
cord. Itisin Urdu. The English transla- 
tion is as follows .— 

“The applicant together with Patandin 
Mahajan is present. Patandin laid two 
deeds for the perusal of Court. After per- 
usal, vide the English proceedings—it is 
ordered that the permission is granted to 
sell half of the share situate in ffouz. Pil- 
khanwan. ‘The draft of the sale-deed may 
be presented before the Court. 

The Urdu of the last clause is, 

“ Maswida benama pesh kia jawe." The 
English version renders this correctly. 

The second, plaintiff's Ex. No.11 at page 


45 is as follows :— 
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‘Permission to sell half of Mouza Pil- 
khanwan to pay off the mortgage-debt of 
her late husband is granted. Draft of 
sale-deed will be filed for approval of the 
Court.” 

The third, plaintiff's Ex. NG. 12 is on page 
46, and isas follows. It is described as copy 
of order: 

“The deeds are genuine. Permission to 
sell half of Mouza Pilkhanwan to pay off 
the mortgage-debt of her late husband is 
granted. Draft of sale-deed will be filed for 
\ approval of the Court.” 

Thelastis defendants’ Ex. No. A24, printed 
on page 48. Itis asfollows. Itisin Urdu. 
It is identical with plaintiff's Ex. No. 10. 

‘‘Patandin produced two documents for 
inspection. Having perused them. it is 
hereby ordered per English writing that 
half of the share situate at Mouza Pilkhan- 
wan is permitted to be sold off. The draft 
of the sale be filed for the perusal.” 

There are thus three versions of the order 
but they donot differ at all. I preier to 
use plaintiff's Ex. No. 11 on page 45 aa the 
most authentic. It is what the Judge ac- 
tually wrote, I think, with his own hand, 
although I have not got the original. The 
words with regards to which the Judges 
have differed are the last sentence:— 

“Draft of the sale deed will be filed for 
approval of the Court.” 

The learned Judge in giving permission 
to sell laid down three conditions. The 
firat was that Lalf the mahal was to be sold. 
The second was that the sale money was to 
be employed in paying off the usufructuary 
mortgage, and the third was that a draft 
of the sale-deed was to be filed for appro- 
val of the Court. The first condition was 
‘fulfilled. A sale-deed was executed by the 
guardian in favour of the defendant Jagpat, 
and of Bhawani Bhik, father of the defend- 
ants Ram Rup and Sita Ram. What she 
sold was a fractional share of 4 annas and 
6 pies. It has not been argued by either 
party, nor was it the view of either of the 
learned Judges who heard the appeal, that 
any difficulty arises from the fact that the 
widow sold less than she had received per- 
mission tosell. Itis conceded that when 
the Judge granted permission to sell 8 
annas, he was also giving permission to sell 
any Smaller fraction of the estate, which 
would bring in enough money for the pur- 
pose. The second condition was also ful- 
filled. Theamount realised was Rs. 1,200, 
and with this sum the usufructuary mort. 
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gage was redeemed, and the minor obtain- 
ed possession of the balance ofthe mahal. 
The date of this sale-deed is 22nd June 
1910. The third condition was not fulfilled. 
No draft of the sale-deed was submitted to 
the learned District Judge for approval, 
This is a finding of fact by both Judges 
who tried the appeal, and it is not -within 
my province to disturb it. The minor enter- 
ed into possession and sodid his vendees. 
He brought the present suit on 27th March 
1923. He stated that he had attained 
majority on ist November1920. He attack- 
ed the original mortgage of his father on 
the ground that it had not been made for 
necessity, but the main object of the suit 
was to get rid ofthissale-deed. This brings 
us to s. 30 of the Guardians and Wards Act, 
which isas follows:— 

“A disposal of immoveable property by a 
guardian in contravention of either of 
the two last foregoing sections is voidable 
at the instance ofany other person affected 


> thereby.” 


The contravention sab up relates to s. 29 
not to s. 28. Section 29 lays down that a 
guardian, shall not, without the previous 
permission of the Court, transfer by sale 
any part of the immoveable property of his 
ward. The question, therefore, is whether 
the guardian had the previous permission 
of the Court. She had a permission but it 
was a conditional one. The Court has 
power to impose conditions. These are 
dealt with by s. 3lof the Act. Section 31 
(3) is as follows :— 

(3) The Court may in its discretion 
attach to the permission the following 
among other conditions, namely:— 

(a) that asale shall not be completed 
without the sanction of the Court; 

(b) thata sale shall be made to the highest 
bidder by public auction, before the Court 
or some person specially appointed by the 
Oourt for that purpose, at a time and 
place to be specified by the Oourt, after 
such proclamation of the intended sale as 
the Oourt, subject to any rules made under 
this Act by the High Court, direat; 

(c) that a lease shall not be made in 
consideration of a premium or shall be 
made for such term of years and subject 
to auch rents and covenants as the Oourt 
directs; 

(d) that the whole of any part of the 
proceeds of the act permitted shall be 
poe into the Oourt by the guardian, to 

e disbursed therefrom or to be invest- 
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ed by the Court on prescribed securities 
or to be otherwise disposed of as the Court 
directs,” 

From this it is clear that the Court has 
power to impose conditions, not merely 
those conditions set forth in the sub-section 
but other conditions also. The question 
is whether a sale becomes invalid because 
a condition imposed by the Court is not 
complied with. The answer to this question 
is that if the condition is a condition pre- 
cedent, the sale will be invalid but if the 
condition is a condition subsequent, the 
gale will be valid. This preposition is 
fairly obvious in itself, because if the con- 
dition imposed is one which cannot be 
fulfilled until after the sale has taken place, 
its non-fulfilment will not prevent the 
completion, or the validity of the sale. 
On the otner hand, if the Judge laid down 
that something was to be done before the 
sale took place, then a sale taking place 
without the fulfilment of that conditionisa 
sale in contravention of the Judge's permis- 
sion. Thereis also authority for this view 
in Dyam Khan v. Sarat Chandra De (1). 
That was a case where the Judge gave 
permission to the guardian to sell a 
property, and directed him to pay certain 
debts with the sale money, and to put in 
the bonds after they had been satisfied 
and endorsed by the creditors. It was 
said (page 220*): 

“It has been suggested that the sale by 
Ayesha Bibi was defective because it was 
made under a conditional order of the Dis- 
trict Judge and that the condition was not 
fulfilled. We agree with the learned Bub- 
ordinate Judge in saying that the condi- 
tion which the District Judge imposed was 
not a condition precedent affecting the sale 
but a condition subsequent, imposed in 
order thathe might satisfy himself that 
Ayesha Bibi had properly applied the 
money realised by the sale in the discharge 
of the minor's debts. Had the learned Dis- 
trict Judge imposed acondition such as 
that found in s.31 (3) (a) of the Guardians 
and Wards Act (VIII of 1890) the sale 
could not have been completed without the 
sanction of the Court. He, however, did not 
do so, and we presume that he did not 
intend to do so. The condition which he 
imposed that the bonds should be shown 
to him fully discharged would not and 
could not affect the sale. It is obvious that 
; 95 Ind. Oas. 421; 96 O. W. N. 218. 
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the bonds could not be so produced before 
him until the sale had been complet: d. 
the money had been paid, and the sale- 
proceeds had been applied in the dischai ye 
of the bonds” 

The sole question for decision in this 
appeal then comes to be whether the words 
“Draft of sale-deed will be filed for approval 
of the Court,” constitute a condition pie- 
cendent or a condition subsequent. So 
stated, the problem presents no difliculty. 
A draft of a sale-deed is submitted ‘cr 
approval before and not after the sale-deed 
is .executed. The failure to submit the 


‘draft to the Judge renders the sale ın- 


valid. 

Let therecord be returned to the Bench 

with this decision. 
ORDER. 

Wazir Hasan, A. J. C. and Simp- 
son, A. Jd. C.—(August 0,  1925}.— 
According to the opinion of the majority of 
the Judges who heard this appeal inelud- 
ing those who first heard it, itis ordered, 
under s. 98, sub-s. (2) of the C. P. C. that 
the appeal is allowed, the decree of the 
lower Court is set aside and a decree js 
given to the plaintif-appellant for the re- 
covery of the plots in question on payment 
within three months from the date of this 
decree of the sum of Rs. 1,200. The parties 
will bear their own costs in both the Courts 
unless the plaintiff-appellant fails to py 
the sum of Rs. 1,200 within three months 
in which case his suit shall stand dis- 
missed in both Courts with costs to the 
respondents. 


S. D. Appeal allowed. 


ER 


BOMBAY HIGH COURT. 
FULL BENCH. 
First O1vit APPEAL No. 194 oF 1993. 
December 19, 1924. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, Justice Sir Lallubhai Shah, Kr., 
and Mr. Justice Crump. 
MEHBUNISSA BEGUM AND orners— 
APPELLANTS 


VETEUS 

MEHMEDUNISSA BEGUM—Responpear, 
Civil Procedure Code (Act V of 1905), O0. KAI, f? 2 
—Haxecution of decree—Uncertified payment, whet! -r 

can be recognized. 
An Executing Court cannot recognize any parment 
not certified or recorded as provided in sub-rr, D 
and (2) oir, 2 of O. XXI of the O, P. O. [p. 688, col 2° 
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First appeal from a decision of the Eo 
Class Subordinate Judgé, Surat, ane Ope 
khast No. 289 of 1921. ri 

Mr. G. N. Thakor (with him Mr. AV 


Dvwvatia), for the Appellants. z 
Mr. S. S. Patkar, for the esponda zs 2s 
JUDGMENT. 


Macleod, C. J3.—The plaintiff aa 
for execution ofa decree passed on J ody 
28, 1916, claiming against defendant No 
only, the four instalments which had become? 
payable for the years 1917-18 to 1920-21. 
After the darkhast was issued defendant No. 
1 died and hie representatives were placed 
on the record. They put in a written state- 
ment in which they pleaded that though the 
plaintiff had recovered the amount tothe ex- 
tent ofthe shares of all the defendants except 
the deceased defendant No. 1, he had present- 
ed the darkhast for the recovery of the whole 
of the amount due under the instalments 
fixed by the decree without giving credit 
for the amount recovered therein, that the 
plaintiff had dishonestly presented the 
darkhast for the whole of the amount and 
had made a false affirmation and so sanc- 
tion should be granted for instituting legal 
proceedings against him, and that he should 
be made to givecredit in the suit for the 
amount recovered by him. 

It is admitted that these payments had 
not been certified according to the provi- 
sions of O. XXI, r. 2 (1) and (2). Accord- 
ingly the learned J udge held, following. the 
decision ofthis Court in Gharry v. Gowrya 
(1) and Ganesh Mahadev Suhasrabudhe 
y. Yeshwant Mahadev Phadke (2) that such 
payments could not be recognized, 

Theappellants have relied on the decision 
in Hansa Godhaji v. Bhawa Jogaji (3) where 
it was held that a Court executing a decree 
could deal with the g¢question whether 
uncertified payments had as a matter of 
fact been made or not. Judgment was 
given in accordance with the opinion ex- 
pressed by Heaton, J. in Trimback Ram- 
lorishna v. . Hari Laxman (4) which was 
obiter for the purposes of tha decision in 
that case, as the Executing had held 
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held that the decision was wra ong. 

I am of opinion that the decisionin Hansa 
Godhuji v. Bhawa Jagaji*(3) cannot be sup- 
ported. 

The words in O. XXI, r. 2 (3), are too plain 
‘to admit of any other construction than 
that the Court executing a decree is barred 
in limine from considering any allegation 
that a payment not certified has been made. 
The party alleging such a payment may 
$ havea remedy, but not before the Oourt 
executing the decreb. 

On the question whether the written 
statement of the legal representatives of the 
deceased lst defendant can be treated as 
an application to record the alleged pay- 
ments, I agree with the remarks of my 
brother Shah. 

The appeal, therefore, must be dismissed 
with costs, | 

Shah, J.—After consideration of the 
arguments and the conflicting rulings, I am 
ofopinion that in view of the provisions of 

XXI, r. 2, sub-r, (3), the Executing 
Oourt cannot recognise any payment not 
certified or recorded as provided in sub-rr. 
(1) and (2) of the same rule, The wording 
of sub r. (3) is quite clear and admits of no 
escape therefrom on such general considera- 
tions aS have been referred to by Heaton, 
J.,in Trimback Ramkrishna v. Ham Lakman 
(4) and accepted in Hansa Godhayi v. Bhawa 
Jagajt (3). Such considerations may afford 
a sufficient ground to modify the provisions 
of sub-r. (3) or to repeal Art. 174 of the 
Indian Limitation Act so as to make it 
eee to the judgment-debtor to apply 
at any time to have the payment recorded. 
But they cannot afford any sufficient ground 
for refusing to give effect to the plain and 
unambiguous words of the sub-rule in 
question. 

With great respect, I think that the view 
taken by the Court inthe later decision re- 
ferred to in the referring judgment is cor- 
TEC. a 

As regards the question whether the 
written statement ofthe legalrepresentatives 
of fefendant No. 1 can be treated as an 


executin UN plication to record the alleged payments 

that the party disputing hi payments; Mi ale é difficulty is that even treating it as an 
been made, and- the High Oourt in App, k Laine for that purpose it is beyond 
; ‘time: and there is no ground -of exemption 
me) a) se ae 490;-2 23 Bom. R 981; 46 5226; A. ! Pak pa in an sapa ka only 
l ; ¥ ‘-ground suggested by the learned Counsel for 

a Ta Cas; 410; 25 Bom: Le. ae Ed n ar S= the appellants is that the under s. 18 ofthe 
‘Indian ‘Limitation Act on the ground: of 


3) 33 Ind. Oàs 232; 18 Bom.sIsaR. 22; 40 B. 9331 
b 7 me Oah, HE 12 Bom, Lyk 686; dd Ng -fraud exemption- could be claimed, it dg 
E e` a a 1S r ar? ` 


} iB Sd ee Sow eae eee 
i 
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difficult to deal witha suggestion of this 
nature in the absence of any specific 
allegation of fraud and to decide whether 
sB. l8 can help the appsllants. It may be 
possible for the appellants on a proper 
application to have the alleged payments 
recorded by the Court under r. 2 of O. 
XXI. I express no opinion on that point. 

Tam satisfied that, haying regard to the 
allegation in the written statement, it is not 
reasonably possible to allow the appellants’ 
contention as toexemption from limitation 
on the special ground tbat by means of 
fraud they were kept away from the know- 
ledge of their right to make an application 
to have the payments certified. 

I agree, therefore, that the appeal should 
be dismissed with costs. 7 

Crump, J.—I agree that there is no 
doubt or difficulty about the point referred 
to the Full Bench and that the answer 
must be that the Court executing the 
decree cannot in any case recognize an 
uncertified payment, I also agree that in 


this case it is not possible to treat the. 


written statement of the judgment debtor 
as an application to certify the payment 
made within the period allowed by law. 

Z. K. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Orvin Revision No. 18 oF 1926, 
April 8, 1926. 

Present:—-Mr. Justice Daniels. 
BABU RAM—Puatnripep—APPLICANT 
VETSus 
BADRI DAS ano anotage—DurenDANTs 

- |  -——Oppostre PAKTIRS. 

Contr itbution—Costs, joint decree for, satisfied by one 
defendant—Suit for contribution, matntainabiity of. 

Prima facie a right of contribution exists between 
persons against whom a joint decree for costs has 
been passed and itis fora defendant seeking to 


avoid liability to show some equity which entitles 
to exemption, 


Qivil revision from an order of the 
Judge of the Court of Small Causes at 
Kairana, dated the 8th December 1925. 

Mr. G. Agarwala, for the Applicant. 

JUDGMENT. — This 
against a decree of a Small Cause Court. 
The parties to this suit were co-defendants 
in @ previous suit. A joint decree for costs 
was passed against them and the plaintiff 
claims contribution. The suit has been 
dismissed on the broad ground that no 
suit for contribution lies in respect of a 
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-joint decree for costa unless the plaiatiff 


can prove a special equity. In support of 
this proposition the Gourt below relies on 
Mulla Singh v. Jagannath Singh (1). That 
case can no longer be considered an auiho- 
rity for the proposition stated in the head- 
note. Its authority has been gravely shaken 
by subsequent decisions of this Oourt and 
in particular by the decisions in Ram 
Sarup v. Batj Nath (2) and Parsotam Das" 
v. Lachmi Narain (3). In both these cases 
a suit for’ contribution was allowed and in 
the former the rule was laid down that a 
claim for contribution lies in respect of 
costs in the absence of any special reason 
to the contrary. There is a considerable 
weight of authority of other High Courts 
to the same effect. I may refer to Keshava 
Vithal Oltikar v. Hart Ramkrishna Oltiicar 
4), Mahabir Prasad v. Darbhangit Thakur 
5) and Bhagwan Das v. Rajpal Singh (6). 
The last mentioned case is a decision of 
Mr. Justice Lindsay and myself as Judi- 
cial Oommissioners of Oudh. The true 
rule I conceive to be that laid down in 
Ram Sarup v. Baij Nath (2), namely, that 
prima facie a right of contribution exists 


` between persons against whom a joint 


decree for costs has been passed and that 
it is for a defendant seeking to avoid 
liability to show some equity which entitles 
him to exemption. No such equity has 
been shown in the present case. I accord- 


- ingly modify the decree of the Court below 


and give the plaintif a decree for Rs. 16-13 4 
with proportionate costs in both Courts. 

Z. K. Decree modified. 

(1) 6 Ind. Oas. 684, 32 A. 585; 7 A.L J. 720. 

(2) 58 Ind. Oas 324; 43 A. 77, 18 A. L. J. 872; 2 U. P, 
L. R. (AJ) 299. 

(3) 69 Ind. Oas. 688; 45 A. 99, 29A. L. J. 890, A L 
R. {923 All, 67. 

(4) 80 Ind Oas 526, 48 B. 351; 26 Bom. L. R. 218: A. 
L R. 1924 Bom. 318. 

5) 51 Ind, Cas. 697, 4 P. L. J. 488: (1919) Pat. 239, 

3 63 Ind. Oas. 276, 24 O. O. 148. 





MADRAS HIGH COURT. 
Szconp Oivin APPEAL No. 1542 or 1919. 
- April 5, 1922, 
Present:—Mr. Justice Spencer and ~ 
Mr. Justice Odgers. 

BRAHMANDAM VENKATA LAKSHMI 
NARAYANA RAO—PLaintTirF—APPRELLANT 
VETEUSB -yey 
ALLAMNENI VENKAYYA AND OTRErS— 

DEFENDANTS —RESPON DENTS. + 35'1 

Mortgage-—-Subrogation—Prior mortgage’ paid off 
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partially by purchaser of equity of redemption— 
Prroormty. 

In order to sustain the claim of & purchaser of the 
equity of redemption in a mortgaged property who 
has paid off a prior mortgage foe priority over 6 
subsequent mortgagee, there must have been a com- 
plete discharge of the prior mortgage. A partial 
discharge creates no equitable rights of pıiority. 

Second appeal against a decree of the 
Court of the Additional Temporary Sub- 


ordinate Judge, Guntur, in A. 8. No. 21 of © 


1915, preferred against that of the Court 
of the Principal District Munsif, Bapatla, 
in O. 8. N. 594 of 1911. 

Mr. T. V. Venkatarama Ajar, for the 
Appellant. 

Messrs. P. Narayanamurthi and V. Rama- 
doss, for the Respondents. 

JUDGMENT. 

Spencer, J.—The question of law be- 
fore us is whether the lth defendant who 
purchased mortgaged properties from the 
original owners is entitled by subrogation 
to priority over the plaintiff, a prior mort- 
gagee, because out of the consideration 
ior the sale the whole of the mortgage- 
decree in O. B. No. 17 of 1905 on the 
file of the District Court, Guntur, and a por- 
tion of the mortgage-decree in O, 8. No. 16 
of 1995 on the file of the same Oourt were 
pztisfied. 

The Subordinate Judge seems to have 
been of opinion that the principle enunciat- 
ed in Hanumanthatyan v. Meenatchi Naidu 
(1) that in order to sustain a claim for 
priority there must be a complete discharge 
of the prior mortgage and that partial dis- 
charge creates no equitable rights of prior- 
ity would only apply to cases referred to 
therein of advances being made by a num- 
ber of persons which would give rise to 
difficulties in working out the rights of 
several parties all claiming to rank as first 
incumbrancers; and he relied on Ummacha- 
kutti v. Ummarkuttt Haji (D as being a 
oo ruling of this Court on “this point of 
aW. 

The facts of that case were, however, 
quite dissimilar and the question decided 
therein was as to the power ofa Court to 
give an equitable charge to an assignee 
upon setting aside a sale in fraud of 
creditors. 

The authority of Hanumanthaiyan v. 
Meenatchi Nardu (1) has been in no way 
weakened by subsequent decisions of this 
Oourt. It wasfollowed in Besinath Karumani 

(1) 12 Ind. Cas. 412, 35 M. 183; 10 M. L. T. 380, 22 
ML. J, 12; (1912) M. W. N, 158, 

(2) 20 Ind. Oas, 583, 
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v. Devidoss (3) and Pingalt Venkataramana 
Reddi v. Kotigari Rangiah Chetti (4) and 
& similar view prevails in the Calcutta 
High Court [vide Gurdeo Singh v. Chand- 
rika Singh (5)) and in the Patna High 
Court [vide Dulhin Sona Koer v. Jamil 
Ahmed (6). | - 

The decision in Udit Narain Misir v. 
Ashrafi Lal (7) may at first sight appear to 
be an authority for the opposite view, but 
it appears that in that case the mortgage 
security became split up which had the 
effect of bringing the equitable provisions 
of s. 82, Transfer of Property Act, into play. 

The English cases quoted by the learn- 
ed Judges of the Allahabad Court are 
Baroness Wenilock v. River Dee Co. 
(8) and Chetwynd v. Allen (9). In the 
former no question of priority arose. In 
In re Wrexham, Mold and Connah's Quay 
Railway Co. (10) Lindley, Master of Rolls, 
explained the scope of the decision in 
Baroness Wentlock v River Dee Co. (8) 
and dissented from certain observations of 
Fry, L. d. 

The other case cited, viz., Chetwynd v. 
Allen (9), was merely an instance of equit- 
able relief being given to a party defrauded 
and was not a case of subrogation. 

The decree of the lower Appellate Oourt 
so far as it gives priority to the 14th de- 
fendant for Rs. 12,632 paid under O. 8. 
No. 16 of 1905 is reyersed and the first 
Court’s decree is restored with costs of 
appellant here and in the lower Appellate 
Court to be paid by the 14th defendant. 
By consent 17th defendant who is the first 
mortgagee, will be given priority to all 
other encumbrancers in respect of any 
portion of his mortgage-money remaining 
unpaid under mortgage, dated 28th June 
1908 or any renewal thereof. 

Odgers, J,- The only question is as to 
allowing the 14th defendant's claim to 
priority in respect of Rs. 12,632 advanced 
by him in discharge of the decree in O. 
8. Ne. 16 of 1905. It isadmittedly a partial 
discharge only. It was unfortunate that the 
case was argued ex parte but, in my opin- 

(3) 29 Ind. Cas. 511. 

(4) 70 Ind. Cas. 212; 41 M. L. J. 399; (1922) M. W. 
N. 15; A. I. R. 1922 Mad. 249. 

(5) Lind Oas. 913: 36 O. 193; 5 O. L. J. BIL 

(6) 48 Ind Cas. 779. 

(7) 35 Ind Cas. uae 38 A. 502; 14 Para 602. 


- (8) (1887) 19 Q B. D. 155; 35 W.R 
KOR 1899) 1 Oh. 35a 68 L. J. Oh. 160; 47 W. R 200; 


KOR (1890) 1 Oh. 440; 68 L.J. Oh, 270;47 W R. 
T. 139; 15 T, L. R. 122; 6 Manson 218, 
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ion, the law is clear. In Hanumanthatyan 
yv. Meenatchi Naidu (1) it is observed: “We 
think there can be no doubt on principle 
that before a person advancing- for the 
purpose of discharging the debt due under 
the first mortgage can establish his claim 
to the rights of the first mortgagee it must 
be shown that the first mortgage had been 
extinguished.” In Ummachakuitti v. Ummer- 
kutti Haji (2), relied on by the lower Court, 
there were no conflicting equities and the 
case was one of an assignment in fraud of 
creditors. The doctrine of Hanumanthaiyan 
v. Meenatchi Naidu (1) was held to bein- 
applicable. On the other hand, the case in 
Besinath Karumani v. Devi Doss (3) of this 
Coutt fully establishes the position taken by 
the learned Judges in Hanumanthaiyan v. 
Meenatcht Naidu (1) which position is 
also supported by Pingali Venkittaramana 
Reddi v. Kotigart Rangiah Chetti (4) and 
by the Patna High Court in Dutlhin 
Sona Kuer v. Jamil Ahmed (6). There 
thus seems a strong body of opinion in 
this Oourt for the proposition laid down 
in Hanumanthaiyan v. Meenatchi Naidu 
1)and I do not think the judgment in 
eetharama v. Venkatakrishna (11) if itis in 
fact to, the opposite effect, can outweigh 
the effect of the subsequent cases, especially 
as the facts do not appear clearly from the 
reportand no reasons are given. The only 
modern case cited contra is Udit Narain 
Misir v. Asharfi Lal (7) in which two Eng- 
lish decisions are quoted. That was a case 
where the security was split. “No doubt, 
the prior iucumbrancer is entitled to refuse 
apart payment of his mortgage-debt. If, 
however, he accepts the part payment and 
allows the liability upon the property to 
be discharged in part, the puisne incum- 
brancer benefits in exactly the same way 
as he would if the entire debt had been dis- 
charged, though not to the same extent. 
His security is enhanced to the extent that 
the debt has been discharged. These seems 
to be no reason why the purchaser of the 
equity of redemption should not be entitled to 
stand in the shoes of the prior incumbrancer 
where he has with the consent of that 
incumbrancer partially discharged the lia- 
bility." Although the mortgage has not 
been entirely paid off by the 14th defend- 
ant, arrangements have been made with the 
mortgagees, defendants Nos, 17 and 18, and 
they donot appear in this case. It cannot, 
however, be said, and there is no evidence 

(L1) 16 M. 94; 5 Ind. Dec. (N. 8.) 773. 
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for holding, that they or either of them haye 
consented to accept a part payment of the 
mortgage-money thus splitting up the se:ur- 
ity. 
In Baroness Wentlask v. River Dee C: 
(8) the principle adopted was that laid 
down in Blackburn B “efit Building Socie- 
ty v. Cunliffe (12), wz, that those was 
pay legitimate demaids which they aro 
bound in some way or other to mee. 
and have had the benefit of other people's 
money advanced to them for that purpose 
shall not retain that benefit so asin sub- 
stance to make those other people pay their 
debts. There was no question of priority 
in the case, The lender was entitled te 
be subrogated to the rights of the creditors 
who have been paid with his money as 
against the creditors who borrowed the 
money. 

In Chetwynd v. Allen (9) an equitable 
charge for £1,000 was held to be subsisting 
in the peculiar facts of that case. There 
was no discussion on the question of sub- 
rogation. The advance was held in fact 
to be made on the terms that the lender 
should have the benefit of the prior charge 
which priority he was held not to have 
lost by reason of his ignorance of his 
rights owing to the fraud of the borrower. 
I agree with the order proposed. 

Z, K. Reversed in part. 
(12) (1883) 22 Oh. D. 61; 31 W. R. 98. 





MADRAS HIGH COURT. 
Ssoonp Oivin APPRAL No. 1559 or 192°. 
February 2, 1926. 

Present:—Mr. Justice Ramesam and 

Mr. Justice Venkatasubba Rao. 
ANKULA SANYASI—~Derenpant 

-—A PPELUANT 
Versus 
GUNDALA RAMACHANDRA RAO AND 
OTBERS— PLAINTIFFS AND DgeFBNDANTS 
Nos. 4, 5—RESPONDENTS. 

Hindu Law— Limited owner, decree obtained agains 
-Execution of decree—Sale challenged many yeur 
afterwards—-Necesstty—Burden of proof—Recuuals, 
value of. 

Where the question arises whether at a sale in 
execution of a decree obtained a t a limited 
owner, the whole property or only the interest of the 
limited owner passed to the execution purchaser, ^ 
there is a finding that the debt in respect of which 
the decree was obtained was hindingon the estate it 
will be deemed that the whole property passed to the 

urchaser, but where the evidence that the debt was 
binding op the estate is wanting and the proceeding 
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in the suit do not show that the limited owner repre- 
sented the estate so as to attract the application of the 
priaciple of res judicata in a subsequent case, it 1s not 
permissible merely by reference tothe terms of the 
sale proclamation to hold that the whole property has 
passed to the purchaser though 1t has not bean shown 
that there was necessity either for the debt or for the 
sale [p. 693, col. 1.] 

Where a transfer of property by a limited owner is 
challenged after the lapse of along time and the 
recitals in the deed of transfer raise a suspicion that 
the transaction was fora proper purpose or al any 
rate that such purpose was represented to the trans- 
fores, the Courts might presume that the transfer was 
for & proper purpose and as far ds possible uphold the 
transfer It does not, however, follow that all ancient 
transactions must be upheld, where the circumstances 


tend the other way it will be reasonable not to apply — 


the presumption arising fiom the recitals contained mm 
the deed of transfer. Whetherthe presumption onght 
or ought not to be applied in a particular case is 4 
question of fact. [p. 693, col. 2 

Per Veniatasubba Rao, J —‘The question, whether a 
limited owner represented the inheritance in a 
litigation, must be inferred from the nature of the 
suit, the defence put forward and the issues iaised, 
tried and decided in the suit. The mere fact that the 
suit arose out of the acts ofthe limited owner himself 
would not prevent him from representing the estate in 
the sut. Ip. 694, col 2 | 

Where a transfer by a limited owner is impeached 
after the lapse of a long time, the alienes 18 entitled 
to ask the Court to have regard tothisfact when 
estimating the value ofthe oral evidence or makin 
inferences from circumstances, In the absence of o 
evidence he is entitled to 1ely on circumstances which, 
however feeble, may yet point to the truth of his case. 
[abad | 

Appeal against a decree of the Court 
of the Additional Subordinate Judge, 
Vizagapatam, in A. 8. No.115 of 1922 (Appeal 
Suit No. 337 of 1920 on the file ofthe District 
Court, Vizagapatam, A. 8. No. 186 of 1920, 
on the file ot the Court of the Subordinate 
Judge, Vizagapatam), preferred against 
a decree of the Court of the District 
Munsif, Vizianagaram, in O. 8, No.. 28 of 
1918. 

Mr. V. Govinda Rajachari, for the Appel- 
lant. 

Mr. T. R. Ramachandra Iyer, for the 


Respondent, 


JUDGMENT. 

Ramesam, d.—The facts of this 
second appeal may be stated as follows:— 
One Gundala Jagannatha Rao died some- 
time before 1859. He wassucceeded by his 
daughter, Sitamma. He had a brother, 
Gundala Venkataramadas, who had died 
before him and lefta widow, Venkamma, 
In 1862 there was some dispute between 
these two ladies which resulted in a 
suit and a compromise, Exhibit A evi- 
dences the settlement of that suit. Accord- 
ing to this compromise Sitamma was to 
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get two-thirds ofall properties including 
the debts due to the estate and bear two- 
thirds of the liabilities of the estate and 
Venkamma was to get the other one-third 
share, In 1882 Sitamma mortgaged the 
suit properties to one Mokka Sanyasamma. 
It purported to be for discharging a prior 
debt due by her to one Kamma Appadu. 
The purpose of the debt to Kamma Appadu . 
was rot stated. Jn 1883 the mortgagee 
brought a suit against Sitamma on the 
basis of Ex. Il and obtained a decree. The 
defendant did not appear in that suit. 
Exhibit II is the decree. While execution 
was being taken out, Kodanda Rao, lst 
plaintiff's father, claiming as reversioner 
filed,a claim petition under s. 278, 0. P. O, 
alleging thatSitamma being possessed of 
lands fetching a net cist of about Rs, 100 
a year, bad no necessity to incur debts 
binding on the estate and praying that the. 
life-interest only of the widow may be 
sold, The District Munsif without going 
into the claim petition dismissed it on the 
ground that the sale proclamation had 
already been settled. This sale proclama- 
tion is not fortheoming. The property was 
ultimately sold‘only in 1892. In the last 
column of ‘the sale proclamation of 1892, 
there was a statement that the debt was one 
for discharging all the debts contracted 
by defendant's father for family expenses 
and for defendant's maintenance and that 
the whole right of the defendant was to be 
sold in auction. The present suit has been 
filed by the reversioners in January 1918 
for recovery of the property sold in 1892. 

Meanwhile the property was purchased 
by the decree-holder in the auction and was 
afterwards sold to the present defendant 
by a sale-deed, Ex. VII, dated the 9th of 
April 1913. The 4th issuein the case is: 

“Was the mortgage made for legal neces- 
sity and are thesales in execution binding 
on the estate”? 

The District Munsif found on this issue 
in favour of the plaintiffs and decreed the 
suit. On appeal the Subordinate Judge 
confirmed the decision of the District 
Munsif. The lst defendant files this second. 
appeal. 

It has been argued by Mr. Govinda Raja- 


‘chari for the appellant that on the con- 


struction of the proclamation it should be. 
held that the whole property passed. If there 
is afinding that thedebt was binding on the 
estate then it isthe most proper construction 
of the proceedings in the suitand execution 


À 
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that the whole property was intended to 
pass to the purchaser, and I think this is 
the effect of Veerabadra Aiyar v. Maruda 
Nachiar (1) and Rameswar Mandal v. Pro- 
vabati Debi (2). But where the evidence 
that the debt is binding on the estate is 
wanting and where the proceedings in the 
guit do not show that the widow represent- 
‘ed the estate so as to attract the applica- 
tion of res judicata in a subsequent case, 
1 do not think it is permissible merely 
by reference to the proclamation to say 
that the whole property has passed though 
it has not been shown that there was neces- 
sity. Ido not think that such a proposi- 
tion of law has ever been laid down. In this 
case the proclamation was drafted after 
the claim petition and is, therefore, sus- 
picious. 

The next and most important contention 
raised in the caseis that the finding of the 
Subordinate Judge is vitiated by various 
defects. First, it is said that he has not 
‘properly applied the principle of the two 
Privy Oouncil decisions Nanda Lal v. 
Jagat Kishore Acharyya Cowdhuri (3) and 
Venkata Reddiv. Rani Saheba of Wadhwan 
(4). In these two cases the Privy Council 
bave laid down that in cases where sales 
by widows have been questioned after long 
lapse of time the recitals in the document 
ought not to be disregarded even though 
they are not strictly evidence, In Nanda 
Lal v. Jagat Kishore Acharyya Cowdhurt (3) 
it is pointed out, 


“As time goes by, and all the original 
parties to the transaction and all those who 
could have given evidence on the relevant 
poiats have grown old or passed away, a 
recital consistent with the probability and 
circumstances of the cass, assumes greater 
importance, and cannot lightly be set aside; 
for it should be remembered that the actual 
proof of the necessity which justified the 
deed is not essential to establish its vali- 
dity. Itis only necessary that @ represen- 
tation should have been made to the 


. 4) 8 Ind Oas 1072, 34 M 188, (1910) M. W. N. 799; 
9M. LT 235; 21M L, J. 320. 

(2) 25 Ind Cas 84;200 L.J 23,19 O W. N. 313. 

(3) 36 Ind. Oas 420,44 O. 186,20 M L. T. 335; 31 
M. L J 583; (1916)2 M.W N 336, 4 L, W. 458, 18 
Bom. L. R 868; 14 A L J. 1103, 240 L.J 487; 1P 
L. W. 1; 21 0. W. N, 225; 10 Bur. L T. 177; 43 LA. 
249 (P QO). 

(4) 55 Ind Oas 538, 43M 541, 38M L. J. 393, 11 L 
W. 451, 18 A. L J. 367; (1920) M W. N. 315; 22 Bom. 
L. R. 541, 2 U. P. L., R. (P. O.) 77; 47 J. A. 6; 28 M. L. 
T, 457 (P. O.), " 
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purchaser that such necessity existed, and 
that he should have acted honestly and 
made proper enquiry to satisfy himseif of 
its truth. The recital is clear evidence of 
the representation, and, ifthe circumstances 
are such as to justify a reasonable belief 
that anenquiry would have confirmed its 
truth, then when proof of actual enquuy 
has become impossible, the recital, coupled 
with such circumstances, would be sufi- 
cient evidence to support the deed”. 

The same principle has been practically 
followed by this Court in Venkata IJted li 
vy. Rani Saheba of Wadhwan (4) the de- 
cision being confirmed by the Privy Oouncil 
in a short judgment. My learned brother 
in Anapindi Somayya v. Ayyala Somaya- 
jula Venkatayya ‘5) has explained these 
decisions and re-aftirmed their principles. 
He says :— 

“Tn this respect again, Courts do not in- 
sist upon strict proof and if the circum- 
stances are such as to justify an inference 
that an enquiry was made, the Courts will 


‘hold without rigid proof that an enquiry 


was actually made. Thisis the general rule 
and the omission of full details may be 
made good by presumptions at whatever 
point the proof is wanting. It is difficult 
to lay down any hard and fast rule. A 
sound exercise of judicial discretion is the 
only safeguide.” 

{entirely agree with these remarks. In 
cases where there is a long lapse of iime 
and where the recitals raise a suspicion 
that the transaction was for a proper pur- 
pose, oratany rate such purpose was re- 
presented to the purchaser, Oourts ought 
to apply the principles ofthese three deci- 
sions as faras possible to uphold the sale. 
But it does not follow from these decisions 
that all ancient transactions ought to be 
upheld; where the circumstances tend the 
other way it will be reasonable not to apply 
these decisions. 

In the present case, Ex. II, the mortgage- 
deed of 1882, does not mention the purpose 
for which the prior debt in favour ot K. 
Appadu was contracted. It shows that the 
document in favour of Appadu was also 
handed over to the mortgagee and the 
mortgagee handed over all the records 
connected with the purchase to the present 
defendant along with the sale-deed, Ex, 
VIL But that document has not been 


(3) 86 Ind. Cas, 483, 48M. L J. 224; 22 L, W. Sl, A, 
1, R. 1925 Mad. 673. 
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produced. This rather goes against the 
defendant. 

Then againitis said that the Subordi- 
nate Judge committed a serious mistake 
in construing Ex. VIII. It is a sale-deed 
by Sitamma in 1879 of another of her pro- 
perties. That document recites that it was 
made for the purpose of discharging a prior 
mortgage-deed executed by her which was 
itself contracted for the purpose of dis- 
charging her two-thirds share of her father’s 
debt. The Subordinate Judge says that 
this document shows that all the family 
debts were wiped out, Inthis he is un- 
doubtedly wrong, and if we think that 
this error has prejudiced the appellant 
inthe rest of the judgment we should 
in strictness call for a finding. But I 
do not think that this error in constru- 
ing Ex. VIII has any bearing on the 
rest of the judgment. It is true that 
Ex, VIII does notshow that allthe debts 
were wiped out; but a perusal of Ex. I 
shows that they were all debts due on 
usufructuary mortgage or deeds of condi- 
tional sale. It was open to Sitamma to 
redeem them if she liked ; and if she bor- 
rowed for the purpose of redeeming, the 
debts would be binding on the reversioners. 
There is nothing to connect-the debt of 
Appadu with any one of such debts. The 
contrast between therecitals in Ex. II and 
the recitals in Ex. VIII also goes against 
the appellant. The interval in this cage 
between the transaction and the suit ig 
36 years. It is true that it is not co 
much as in the two Privy Council cages 
or Anapindt Somauya v. Ayyala Somaya- 
jula Venkatayya (5). It is impossible to 
lay down any haid and fast rule as 
to the length of time. Each case must 
depend on its own facts. All that I can 
now say is, on the facts of this case it 
is impossible to say that the Subordinate 
Judge has committ: d any error of law or 
has even acted perversely in refusing to 
apply the principle of thetwo Privy Council 
cases. Whether this principle is appli- 
cable in a particular case is certainly a 
question of fact. However much we may 
set aside the lower Court’s judgment in 
first appeal, we cannot do so in second 
appeal unless there is some error of law. 
In aecase reported in the Law Times. I 
refused to interfere in second appeal where 
the Subordinate Judge applied the princi- 
ple of these cases though I was inclined 
to differ from the Subordinate Judge 
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while expressing my inability to set aside 
his judgment. 

On these grounds the second appeal fails 
and is dismissed with costs. 

Venkatasubba Rao, J.—lI agree and 
I would like to add a few words. The 
mortgagee under Ex. 1] filed a suit and 
obtained a decree. The first question to 
be determined is whether Sitamma in this 
suit represented the estate of her father? 
The mere fact that the mortgagesuit arose 
out of her own acts would not prevent her 
from representing that estate [see my judg- 
mentin Pothukachi Rajagopalan v. Valivety 
Ramamoorthy (6)]. As I have said in that 
judgment whether the limited owner repre- 
sented the inheritance must be gathered 
from the nature ofthe suit and the de- 
fence put forward, the issues tried and 
raised and decided in that former suit. 
Unfortunately we have not before us the 
materials which will help us inthe deci- 
sion of this question. The appellant has 
not shown by referring us to the necessary 
records, that what passed at the Court sale 
held in execution of the mortgage-decree, 
wasthe entire estate and not merely the 
daughter's interest. 

This makes the decision of the second 
question necessary, namely, whether the 
debt incurred by Sitamma was for purposes 
binding upon the reversion? When the 
transaction impeached happened long while 
ago, it is undoubtedly true that the alienee 
ig entitled to ask the Court to have regard 
to this fact when estimating thevalue of 
the oral evidence or making inferences 
from circumstances It is equally true that 
the alienee, when oral evidence is wanting, 
can rely on circumstances which, however 
feeble, may yet pointto the truth of his 
case. After the lapse of along time, the 
alienee always happens to be in a difficult 
position and this is more especially the 
case when the party in possession (as in 
the present” case) happens to be a stranger 
to the original transaction and there have 
been intervening alienations. It is but 
reasonable and just that one should not 
unduly strain a point against an innocent 
purchaser tracing his ultimate source of 
title to a distant alienation like the one 
before us. The point, however, remains, 
whether the learned Subordinate Judge 
has failed to properly direct his mind to 
the various factors which have a bearing 


(6) 73 Ind Cas. 284; 18 L. W, 491; A. I. R. 1924 Mad, 
301, 
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upon the issue. Iam not prepared to say 
that his decision is wrong, in the sense 
that I can interfere with it in second ap- 
peal. 

I agree, therefore, that the appeal fails 
and should be dismissed with costs. 

V. N. V. Appeal dismissed. 

Z. K. 


OUDH CHIEF COURT. 
SBconD Orvin APPBAL No. 557 or 1925. 
April 26, 1926, 

Present :—Mr. -Justice Kendall. 
MAULA—DererenDanT—APPRLLANT 


VETEUS 
NASIRUDDIN—P.aintirr, FATEH 
SINGH AND oTHERS—DEFENDANT8— 

RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s 108 (10) (b)— 
Jurisdiction of Civil Courte—Suit for possession by 
lessee of proprietor against leasee of under-proprvetor, 
nature of. 

Plaintiff sued to recover possession of a plot of land 
on the basis ofa lease which he had obtained from 
the superior proprietor of the village. He impleaded 
as defendants the under-proprietors and co-sharers of 
the village and also the person who was in actual 
possession of the plot and who claimed under a lease 
granted to him by the other dofendants subsequent 
to the lease obtained by the plaintiff from the 
superior proprietor 

eld, that the suit did not fall within the purview 
of sub-s. 10(b) of s. 108 of the Oudh Rent Act, an 
was cognizable by a Orvil Court [p. 696, col. 1.] A 

Appeal against a judgment and decree 
of the Additional Sub-Judge, Parlabgarh, in 
Oivil Appeal No. 17 of 1925, dated the 12th 
September 1925, reversing that ofthe Munsif, 
Partabgarh, dated the 20th April 1925. 

Mr, Radha Krishna, for the Appellant. 

Mr. K. P. Missra, for the Respondents. 


JUDGMENT .—This is a second appeal 
against the judgment of the Additional Sub- 
ordinate Judge of Partabgarh reversing the 
decision of the First Court, which had dis- 
missed the plaintiff's suit for possession of 
plot No. 429 in the village of Rangoli. The 
plaintifi-respondent claimed possession of 
this plot on the basis of lease which he had 
obtained from the Raja of Partabgarh, the 
superior proprietor of the defendants; the 
appellant claimed under a lease executed by 
defendants-respondents Nos. 2 to 4, who are 
admitted to be under-proprietors and co- 
sharers. It hasbeen found as a fact by the 
learned Subordinate Judge that Ex. 3, the 
lease in favour of the plaintiff on which he 
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sues, is prior in date to the lease given to 
the appellant by the other co-sharers. The 
only point that has been argued in tnis 
Court is that of jurisdiction. The appellant 
claims that the suit is barred by cl. G0, of 
s. 108 of the Oudh Rent Act, 1886. Reference 
has been made to Bikarmajit Singh v, 
Bansraji (1) and Dilawar Khan v. Kulsum 
Bibi (2). Itis admitted that the present ap-- 
pellant filed a suit in the Revenue Court 
under that clause against the present plaint- 
iff-respondent, impleading the Court of 
Wards (successors to the Raja of Par- 
tabgarh) and theco-sharers who had given 
him this lease in addition to the plaintiff in 
the present suit, who had dispossessed him, 
and he obtained a decree, in consequence of 
which he was able to dispossess the present 
plaintiff-respondent. It is argued, therefore, 
that this is a suit for the recovery of ‘he 
occupancy of land from which the appel- 
lant has been illegally ejected by the land- 
lord, and that the matter should have heen 
settled in the Revenue Court. It has further 
been argued that it has been settled by the 
decree of the Revenue Oourt and that a suit 
in the Civil Court is consequently harred. 
For the respondents it is argued that the 
circumstances are different from those in 
Bikarmajit Singh v. Bansrajt (1), and further 
that the decision is not correct, and has 
been in fact overruled in a reference to the 
Full Bench of the Ohief Court in Second 
Qivil Appeal No. 95 of 1925. 

The reference to the Full Bench wasinthe 
following words: 

“ga guit for recovery of possession of 
lands held in the right of occupancy tenancy 
by a person claiming titleon the generel law 
of inheritance against a person who isnot 
a landlord barred by cl. (10) (b) of s. 108 of 
the Oudh Rent Act, 1886 ?" 

There are three pointsin which the circum- 
stances of the present case are not covered 
by the terms of the reference. This is not 
a suit for recovery of lands held in the right 
of occupancy tenancy, it is not brought by 
a peson claiming title on the general law of 
inheritance, but by a person claiming title 
on a lease given to him by one of his land- 
lords, and thirdly it is not a suit against a 
preson who is nota landlord, because the 
plaintiff-respondent has sued not only the 
person who is actually in possession &f the 


1) 80 Ind Cas 271,110 L JTMU;IOQO&A L RP. 
70): L R.5A.(0) 178, A I. R, 1925 Oudh 274 
(2) 93 Ind Oas. 62, 3 O, W, AN. 210; A.L R. 1026 
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disputed property, but the landlord from 
whom that person holds a lease. This last 
point, however, is ambiguous. The plaintiff 
did not implead defendants Nos, 2to 4 
because they were his landlords, but be- 
cause they had given a lease to the appel- 
lant, the validity of which he did not 
admit. The lease under which he himself 
"claimed was given him by the Raja of Par- 
tabgarh, and it may or may not bind defend- 
ants Nos. 2 to4, who are co-sharers of the 
lessor. In para, 7 ofthe plaint he claimed: 

“ Defendants Nos. 2 to 4, in collusion with 
the Patwari of the village, having set up 
Maula defendant No. 1 as tenant, filed a 
suit in respect of the land in suit, in the 
Revenue Court, under cl. (10) of the Oudh 
Rent Act in 192], against defendants Nos, 2 
to 4, the Court of Wards Kila Partabgarh 
and the plaintiff, and obtained a decree in 
favour of Maula defendant No. 1 from the 
Revenue Court on the 16th January 1922.” 
But itis not claimed that there is any rela- 
tionship of landlord and tenant between de- 
fendants Nos. 2to4and himself. In fact 
his case ig that they had no right to give 
leases. This being the case set up in the 
plaint, I do not consider that the suit can be 
held to fall under cl. (10) ofs, 108 of the 
Oudh Rent Act. It is really a suit between 
tenants claiming on rival titles. Each of 
them sets upa different landlord. Clause 
10 of s. 108 of the Oudh Rent Act provides 
for suits “For the recovery of the occu- 
pancy of any land .....cicscsisaeseevescce: from 
which an under-proprietor or tenant has 
been illegally ejected,” and it would cover 
a suit brought by the present plaintifiagainst 
the landlord from whom heholds a lease, but 
not, Ithink, a suit against persons who, 
though they may be co-sharers of that land- 
lord, have never acknowledged him as a 
tenant, and in whose eyes he is a trespasser. 
Tt has not been suggested thatany other sec- 
tion of the Oudh Rent Act will apply to the 
suit, and my conclusion, therefore, is that 
there is nothing in that Act which bars the 
jurisdiction ofa Civil Court. As I have al- 
ready eaid, the lower Appellate Court has 
decided that the lease, under which the 
plaintiff claims to hold, is a valid lease, and 
he is, therefore, entitled to possession of the 
landsin suit. The appeal is accordingly 
dismissed with costs. 


Z. K. Appeal dismissed, 
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BOMBAY HIGH COURT. 
First Civin AppraL No. 404 oF 1924, 
November 20, 1925. 

-Present :—Sir Norman Macleod, Krt., Chief 
Justice, and Mr. Justice Coyajee. 
GURUSHANTAPPA SANGAPPA 
HOSKERI-—APPELLANT 


versus 
GURAVA MADIVALLAPPA— 


RESPONDENT. 

Ciml Procedure Code (Act V of 1908), s. 146, O. 
AXXIV,r 14—Surety hypothecating property and also 
undertaking personal liabiltty--Default by prinerpal 
debtor—EHaxecution against surety, whether competent. 

Where a surety for an insolvent a s to pay 
personally a certain sum and also ban Ba 
certain property as security for his liability, it is 
open to the creditor to give up his rights as a mort- 
gages for the property hypothecated and to rely 
upon the Deran] lability of the surety and to seek 
execution against the property of the surety under 
8. 145, O. P.O Insuch g case the provisions of r. 14 
of O. XXXIV of the Code will not be applicable, 
[p. 698, col. 1.) 


First appeal from the decision of the 
First Class Subordinate Judge at Dharwar 
in Insolvency Application No. 3 of 1919. 

Mr. E. A. Jahagirdar, for the Appellant. 

Mr Nilkanth Atmaram, for the Respond- 
ent. 


JUDGMENT. 

Macleod, C. J.—It appears that, ina 
certain insolvency matter, a composition 
was effected between the insolvent and his 
creditors, which was embodied in an order 
passed by the Court, Ex, 38, on June 12, 
1920. The debtor agreed to pay a certain 
proportion. of his debts by instalments 
amounting to Rs. 10,00 on due dates with 
interestagreeably to the terms mentioned 
in the proposal, One Gurushantappa Hos- 
keri, on April 15, 1920, agreed by Ex. 61 
to personally pay the said Rs. 10,000 with 
interest as per terms contained in the 
proposal, and by the terms of the bond he 
also mortgaged the property mentioned 
therein as security for his lability. The 
debtor defaulted and the creditor sought 
to execute against the surety's property 
under s. 145 of the O. P. C., and, on June 
24, 1924, an order was made that a war- 
rant of attachment should issue against 
the immovable property of the surety as 
described in the surety bond for the re- 
covery of the amount due. On August 28, 
1924, the sale of the property was ordered. 
Neat day the surety presented an applica- 
tion, Ex. 74, under O XXI, r. 2 (2), and notice 
was issued to the creditor. After hearing 
the parties, the Judge held that the. ad- 
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justment set up in Ex. 74 was found not 
proved, and the surety then asked for post- 
ponement of the sale under O. XXT, r. 83, 
to enable him to raise the amount of the 
decree by private sale or mortgage or lease 
and asked for a certificate. The Judge 
declined to accede to the application, as the 
creditor objected to any delay, and, on 
October 14, 1924, directed that execution 
should proceed. 

The surety has appealed against that 
order on various grounds. He objects to 
the finding of the Court that the adjustment 
has not been proved, and the finding that 
Mr. Kambli, the Pleader for the decree- 
holder, who was appointed one of the Panch 
for the adjustment of the decree, could not 
be compelled to give evidence without 
the permission of and against the will of 
his client. Wethinkit clear on the evi- 
dence of the surety himself that there was 
no adjustment of the claim of the judgment- 
creditor, so that it does not really make 
very much difference whether Mr, Kambli 
was allowed to give evidence or not, but it 
would appear that the decision on that 
point of the Subordinate Judge was right. 

The appellant then contended that the 
property in question cannot be sold other- 
wise than by instituting a suit for sale in 
enforcement of the mortgage under O. 
XXXIV, r. 14,0. P. Œ. In the first place, 
the judgment-creditor in this case is nota 
mortgagee who has obtained a decree for 
the payment of money in satisfaction of a 
claim arising under a mortgage, so that the 
provisions of O. XXXIV, 1. 14, are not 
applicable. 

In Mukta Prasad v. Mahadeo Prasad (1), 
a similar case, it was held that :— 

“Default having been made by the judg- 
ment debtor, the decree-holder was at 


-liberty to enforce the security in the manner 
A A avided for by s. 145 of the C. P. C., and 


“tnat O. XXXIV, r. 14, was no bar to his 
enforcing it against the hypothecated pro- 
perty as well as any other property of the 
surety.” 

Mr. Justice Piggott said at page 332* :— 

“Tt may be that the decree-holder would 
have been entitled to bring a separate suit 
for the enforcement of the hypothecation 
contained in the security bond, and would 
have been in a stronger position if he had 
doneso. I do not decide this point one way 


or the other. It seems to me, however, that 
(1) 33 Ind. Cas. 982; 38 A. 327; 14 A. L. J. 385. 
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the liability which it is sought to enforce 
by the present application for execution is 
a personal liability and nothingelse. There 
is, I repeat, no decree in existence for the 
sale ofthis property, and it can only he 
attached and brought to sale, under the 
terms of the simple money decree now 
under execution, by reason of the liability 
incurred by the surety and under the 
provisionsofs. 145 of the ©. P. O, I call 
this enforcing the surety’s liability to the 
extent to which he has rendered himself 
personally liable, and to no greater ex- 
tent. It seems to me, therefore, that there is 
no force in the suggestion that there has 
been any material change in the law with 
regard to the particular point in controveray 
between the Allahabad and the Oalcutta 
High Courte. The question is whether the 
provisions of O. XXXIV, r.14, prevent these 
particular properties from being taken in 
execution at all To this question my 
answer would be that the said rule only 
applies when the mortgagee has obtained a 
decree for payment of money in satisfaction 
of a claim arising under,the mortgage. In 
the present case the appellant has not 
obtained a decree against Mahadeo Prasad 
at all. He has obtained a decree against 
other persons, and Mahadeo Prasad 
has become liable to have his property 
seized in satisfaction of the decree by 
reason of a special covenant entered into by 
him, which covenant, under the provisions 
of's. 145 of the C. P. O. can be enforced in 
the execution department without any 
decree being obtained against Mahadeo 
Prasad at all. It, therefore, seemsto me that 
the provisions of O. XXXIV, r. 14, have no 
application and cannot be put forward as a 
bar to the present proceeding.” 


That judgment was considered and dis- 
tinguished in Amir v. Mahadeo Prasad (2). 
In that case the surety besides making 
himself personally responsible for the 
amount of the decree in question, by way 
of further security hypothecated certain 
property. But, before the decree-holder 
sought to execute his decree, the surety had 
sold his equity of redemption. The pur- 
chasers of the equity of redemption objected 
to thesale of the property by the decree- 
holder on the ground that they were put- 
chasers of all the interests of the surety, 
and it was held that the fact that the surety 
had sold his equity of redemption made it 


(2) 38 Ind. Oas. 33; 39 A. 225; 15 A. L. J, 70. 
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impossible for the decree-holder to execute 
against the property without filing a suit 
to obtain an enforcement of the hypothec- 
ation of the property in the surety bond. 

Dealing with s. 145 of the O. P. O. Mr. 
Mulla in his notes at page 318 (7th Edi- 
tion) says :— 

“The point is that where a surety, besides 
giving his personal undertaking mortgages 
his property for the due performance of 
the decree, the décree-holder is not entitled 
to bring the property to sale under this 
section as mortgaged property. There is 
nothing, however, to preclude the decree- 
holder from giving up the mortgage and 
attaching and selling the property under this 
section as if it was not mortgaged ab all." 

If, therefore, the surety has not disposed 
of the equity of redemption. the position is 
this, that the decree-holder, if he wishes to 
rely upon the mortgage contained in the 
surety bond, must get a decree upon the 
mortgage before he can realize his secu- 
rity. Buthe is not obliged to rely upon 
the security given him by the hypotheca- 
tion of the property under the bond. He 
can rely upon the personal liability of the 
surety and seek to attach the property on 
account of that personal liability, Thereby 
he only releases his own interest in the 
mortgage, and runs the risk of other claims 
being made against the property either by 
pee entitled to later charges on it, or 

y other attaching creditors, However, that 
is a matter which the present respondent 
must consider for himself. At present we 
say that the order made by the Judge 
for sale of the property in question was 
right, and the appeal must be dismissed 
with costs. 

Coyajee, J.—I agree. 

Z. E. Appeal dismissed, 





ALLAHABAD HIGH COURT. 

SECOND Civin AppraL No. 1753 oF 1923. 
April 19, 1926. 
Present:—Mr. Justice Dalal. 
AJUDHIA PRASAD AND OTHERS— 
DEFENDAN1S—A PPRLLAXNTS 
UCTSUB 

MATHURA PRASAD~ Prainry Fr— 
ee r RESPONDENT, 

mau Law-— Waidow, aliena — ` 
c€msent of, cffect E Baga carne, 


to property of deccased— I roperty, nanne o 
of reverstoner PCy, % J, n handa 


AJUDHIA PRASAD V, MATHURA PRASAD. 


[95 I. 0. 1926] 


A reversioner to the estate of a deceased separated 
Hindu, who has expressly assented to an alienation 
of a property forming part of the estate of the 
deceased made by his widow ın possession, cannot, 
on succeeding to the estate, after the widow's death, 
repudiate his action and sue for possession of the 
property slienated by the widow IP 699, col. 1.] 

livery reversioner of a decease Hindu succeeds to 
the property of the deceased on the death of his widow 
in his own right and the property becomes his self- 
acquired property and not joint family property. [p. 
638, col 1.] | 

Second appeal against a decree of the 
District Judge, Mainpuri, dated the 10th 
July 1928. 

Dr. K. N. Katju and Mr. M. N. Rarna, 
for the Appellants. 


Dr. N. C. Vaish, for the Respondent. 


JUDGMENT. —One Mathura Prasad 
one of two reversioners to the property 
of a Hindu on the death of his widow 
sued for the cancellation of a sale-deed 
executed by the widow and for posses- 
sion of the entire property. On the death 
of the widow the next reversioners were 
the plaintiff Mathura Prasad and his bro- 
ther Ram Sahai. When the sale deed was 
executed Ram Sahai consented to the sale 
and such is the finding of the two sub- 
ordinate Courts. They have, however, held 
that Mathura Prasad can alone recover 
the entire property and was not restricted 
to the recovery of the half share of his 
property. The defendant-vendees, there- 
fore,- have come here in second appeal. 

In my opinion the appeal must succeed. 
In his plaint Mathura Prasad gives no 
reason why he was entitled to the other 
half of the property, on Ram Sahai losing 
his right to recover it. He sued on behalf 
of himself and of Ram Sahai whom he 
made a party defendant to the suit. In 
para. Sof the plaint it is stated. that he 
and Ram Sahai became owners of the pro- 
pertyon the death of the widow. When 
Ram Sahai consented tothe sale by tho 
widow and accepted the legal necessity of 
the sale consideration he could not become 
owner of the property on the death of 
the widow. Every reversioner succeeds to 
property on the death of a widow in his 
own right and the property becomes his 
eelf-acquired property and not joint family 
property. The argument of the responc- 
ent’s learned Counsel was thatthe whole 
eale failed, cn the legal necessity as rcgarcs 
the entire consideration not being estab- 
lished, andon the failure of thesale Mathura 
Prasad could teke* poscession of the entire 
propeity. The Court, however,,wes not 
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told how Mathura Prasad became entitled 
to the share of Ram Sahai when Ram 
Sahai had by his conduct lost the right of 
recovering possession of half the property 
on the death of the widow. In Fateh Singh 
y. Thakur Rukmini Rawanji Maharaj (|), 
a Full Bench of this Court held that a 
reversioner to the estate of a deceased 
separated Hindu who has expressly assented 
to an alienation of a property forming part 
of the estate made by the widow in posses- 
sion, cannot, on succeeding to the estate, 
after the widow's death, repudiate his 
action and sue for possession of the pro- 
perty alienated by the widow. It is clear, 
therefore, that Ram Sahai himself could 
not sue for the property. In Makadeo 
Prasad Singh v. Mata Prasad (2)a Divisional 
Bench of this Court after review of pre- 
vious authorities held that a reversioner 
who.had joined in making a document 
ratifying a particular transfer by a Hindu 
widow could not in the event of the succes- 
sion opening in his favour he permitted to 
question the validity of that transfer, So 
far as Ram Sahai was concerned the trans- 
fer was valid and he was precluded from 
questioning it, ”’ 

lam of opinion that when Ram Sahai 
was precluded from questioning the transfer, 
Mathura Prasad could not do so, so far as 
the rightof Ram Sahai was concerned to 
half the property in suit. Mathura Prasad 
purported to sue on behalf of his brother 
but when his brother had lost the right 
to sue for possession Mathura Prasad could 
not sue on behalf of his brother. I am 
of opinion that Mathura Prasad was 
an to possession of half the property 
only. 

In the result I modify the decree of the 
lower Appellate Court and decree posses- 
sion of half the property to Mathura Prasad 
on payment of Rs. 150 to the defendants- 
appellants. If the money is not yet de- 
posited two months further timeshall be 
Salts from to-day’s date If Rs. 300 is 

eposited Mathura Prasad shall be entitled 
to get half that amount back. Ground 
- No. Sof this appeal was not pressed, so 
the lower Appellate Court's decree is main- 
tained with respect to other matters covered 
thereby except in so far that profits shall 
be recoverable by Mathuru Prasad of half 


1) 72 Ind. Cas, 8; 45 A. 339; 21 A. L. J. 235; A. I. R. 
1923 All. 387. 

(2) 63 Ind. Oas. 721; 44 A. %4; 19 A. L.J. 799; 3 UL 
P. L, R. (A.) 134; A. I 5. 1922 All, 297, 
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the property only. Parties shall bear their 
own costs of all the Courts. 
Z. K. Decree modifier. 


LAHORE HIGH COURT. 
SECOND ÜIVIL APPEAL No. 739 or 1922, 
April 29, 1926. 

Present:—Mr. Justice Broadway and 
Mr. Justice Fforde. 

NARAIN DASS—DarEenpANtT—-APPBLLANT 
VETSUS 
SARDUL SINGH son or NAUNIHAL 
SINGH, REPRESRANTATIVER OF ARMA SINGH 
—~PLAINTIFF—-RESPONDENT. 

Limitation Act (IN of 1908), Sch I, Art. 184— Ali ver 

m trustee for value—Application of section 

Article 134, Sch I tothe Limitation Act, is not re- 
stricted in its application to tho purchaser ing od 
faith but applies equally to an alienee froma trus:er 
for value even when he takes the property with [lJ 
knowledge that the alienor is acting in excess of hi 
powers jp. 700, col. 1] 

ee Singh v. Kallu, 30 Ind, Cas, 956, 37 A. C0, 
13 A. L. J. 945, not followed. 

Har Gian Deo v. Baldeo Das, 127 P. R. 1908, 123 P 
W. R. 1908, followed. 

Second appeal from a decree of the 
Additional Judge, Lahore, dated the 16th 
January 1922, affirming that of the Suborudi- 
nate Judge, Firet Class, Lahore, dated the 
26th May 1921. 

Lala Mool Chand, R. 8S., for Messrs. C, 
Bewan Petman and Devi Das, for the Appel- 
lant. 

Lala Fakir Chand, for the Respondent. 


JUDGMENT.—Many years ago Guru 
Sadhu Singh made over certain shops 
situated inthe Kasera Bazar in the Lahore 
City to certain persons with the direction 
that the income of the said shops should 
be devoted to charitable purposes. A shop 
No. 80 was so made over to Lala Hazari Ma}, 
one of the Chowdhris of the said Bazar. In 
1903 Lala Hazari Mal sold this shop No. &() 
to one Jethu Mal for a sum of Rs. 1,000. In 
1907 Jethu Mal’s son Narain Das applierl 
to the Municipal Committee for sanction to 
erect a second storey on this as well as cei- 
tain other shops. The Guru's successor 
apparently became aware of this and, it is 
said, in the course of one night built the 
second stories on the said shops. Jn 1915 
Narain Das instituted a suit against the 
said Guru asking for a mandatory injunec- 
tion directing the defendant to remove the 
structures he had erected on the top of his 
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shops. This suit was decided by the Chief 
Court on the 9th of July 1918. It was held 
‘that as Narain Das had purchased the 
shop No. 80 in September 1903 Art, 134 of 
the Indian Limitation Act did not afford 
him any protection. His suit qua this shop 
was, therefore, dismissed. On the 17th of 
December 1919 the Guru’s successor, a minor 
named Guru Sardul Singh, whose estate is 
managed by the Court of Wards, instituted 
a sult for possession of the said shop. In 
the plaint mention of the sale of 1903 was 
carefully avoided, it being alleged that 
Narain Das had taken unlawful possession 
of the shop afew years prior to the suit on 
the death of Lala Hazari Mal. Narain Das 
contested the suit vigorously mainly on the 
question of limitation. This question hav- 
ing been decided against him by the Courts 
below he has come up to this Court in 
second appeal and on his behalf we have 
heard Mr. Mool Chand. 

The first question for determination is 
whether Art. 184 of the Indian Limitation 
Act applies to the present case. It has 
been urged by Mr. Fakir Chand for the 
respondent that this Article is not appli- 
cable inasmuch as there was no specific 
trust. It seems to me that there is no foun- 
dation for this contention. In the plaint 
it is specifically alleged that this shop was 
made over to Lala Hazari Mal who was to 
“spend the income derived from its rent on 
charitable purposes according to the in- 
structions of the Guru and his successors.” 
There can be no doubt, that Lala Hazari 
Mal was a trustee and that this shop was 
trust property. In the judgment of the 
Chief Court dated the 9th of July 1918 it 
was specifically found that this shop had 
“been handed over to trustees of whom Lala 
Hazari Mal was one. 

Tt was next contended that, inasmuch as 
Jethu Mal was aware that the property 
was trust property this Article was not 
applicable on the ground that the transfer 
would be with notice of the trust and, 
therefore, not in good faith. Mr. Fakir 
Chand cited various authorities dealing 
with transfers by mortgagees in which 
the view propounded by tbe learned 
Advocate has found favour, e. g., Dirgpal 
Stngh v. Kallu (1). The question, however, 
so far as this Court is concerned appears 
to have been set at rest by Har Guan Deo v. 
Baldeo Dus (2) Full Bench decision of the 

(1) 30 Ind. Cas, 956; 37 A. 620; 13 A. L. J. 945, 

(2) 127 P. R. 1908; 128 P. W. R. 1008, . 
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Ohief Oonvt reported as 127 P. R. 1908 whera 
it was specifically laid down that “Art. 134 is 
not restricted in its application to the pur- 
chaser in the good faith, but applies equally 
to an alienee from a trustee for value, even 
when he takes the property with full 
knowledge, that the alienor is acting in 
excess of his power.” In the present case 
a reference to the deed of sale shows that 
the vendor Lala Hazari Mal definitely and 
clearly purported to sell the shop as his 
own property. Itis true that he recites in 
the deed that the income of this property 
had been davoted by him to charitable 
purposes and that the interest on the sale 
price would continue to be so devoted by 
him in the future. That does not, to my 
mind, imply any knowledge on the part 
of Jethu Mal that what Hazari Mal was 
selling as his own was really held by him 
in trust, In this view of the caseit is not 
necessary to examine the question as to 
whether Art. 144 is applicable to this case. 

I would, therefore, accept this appeal and 
dismiss the plaintiff's suit with costs 
throughout, 


RL. Appeal accepted, 


CALCUTTA HIGH COURT. 

APPEAL From APPELLATE Decres No. 2639 

oF 1923. 
February 10, 1926. 
Present: —Mr. Justice B. B. Ghose 
and Mr. Justice Panton. 
NATURAM BARMAN alias NUTU 
ADHIKARI—Ptatntirf—APPELLANT 
Versus 
ULLUK OHAND BARMAN AND OTHEsS 
—DEF&N DANT — RESPONDENTS. 
‘ Contract, non-performance of—-Earnest-money, Tre- 
fund of—Damages, claim for, whether les —A mount 
of damages, : 

Where specific performance of contract is refused by 
the defendant, the plaintiff 1s entitled to sue for re- 
covery of the earnest money as well as for dimages. 
But the damages must not be penal. < 

Appeal against a decree of the Subordi- 
nate Judge, Jalpaiguri, dated the 19th of 
September, 1923, reversing that of the 
Munsif, Alipurduar, dated the 28th of July 
1922 

Babu Suresh Chandra Talukdar, for the 
Appellant. : 

Mr. Santosh Kumar Bose and Babus Pro- 
bhat Chandra Dutta and Arun Kumar Koy, 


for the Respondents. 
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JUDGMENT.—The decision of the 
learned Subordinate Judge in this case 19 
clearly wrong. The plaintiff brought a 
suit for recovery of the earnest money paid 
to the defendants for an agreement to sell 
certain land: The plaintiff alleged that the 
defendants did not agree to perform their 
part of the contract and on that ground he 
brought the.suit for recovery of the earnest 
money and Rs. 820 by way of damages as 
stipulated in the agreement. The Munsif 
gave the plaintiff a decree for Rs. 400. The 
defendants appealed. On appeal the learn- 
ed Judge by curious mis reading of the 
casein Amma Bibi v. Udit Narain Misra 
(1) held that as the plaintiff was entitled to 


sue forspecific performance of the contract’ 


he is not entitled to sue for damages or for 
recovery of the earnest money. This is 
clearly erroneous If the defendants were 
not willing to perform the contract the 
plaintiff might very well say that he did not 
want to have the contract specifically per- 
formed but that be would be satisfied if he 
gets the earnest money with proper dam- 
ages. The plaintiff is, therefore, entitled to 
recover the earnest money and damages, 
But he is certainly not entitled to the dam- 
ages as claimed because the amount is 
clearly penal 

We set aside the judgment and decree of 
the Subordivate Judge and in lieu thereof 
decree that the plaintiff will be entitled to 
recover Rs. 80 earnest money which he paid 
to the defendants wilh interest thereon at 
the rate of 12 per cent. per annum from the 
date of payment to the date of recovery of 
the amount. 

The plaintiff is entitled to bis costs in all 
Courts in proportion to his success. 

M. B. Appeal allowed. 


R. L. 
(1) 1 Ind. Cas. 890; 9 C. L J. 532; 31 A 68, 11 Bom. 
L.R. 525: 19M. L. J. 295; 6 M. L. T.89, 36 I A 44 
7 f 


(P. C). 





LAHORE HIGH COURT. . 
First Oryin APPRAL No. 1736 oF 1923. 
- January 15, 1925. 
Present: —Mr. Justice Abdul Racof and 
Mr. Justice Jai Lal, 
Musammat LORANDI—PLAINTIFE— 
APPELLANT 
Versus 
Musammat NIHAL DEVI AND anoTHER—'’ 
DEFENDANTS— RESPONDENTS. 


Hindu Law—Partttron—Females, whether canclaim 
partitien—Arores of Amritsar—-Suceession—Represen- 
e 


. LORANDI v, NIHAL DEYI. 


averred that there wasg 


70) 
tatton—Son of _ pre-deceased daughter, whether ven 
succeed along wuh daughters. 

Aroras of Amritsar town must, in the absence of 
evidence to the contrary, be presumed to be governed 


by the Hindu Law in matters of succession [ji TEZ 
col 1. = 


Under the Hindu Law the doctrine of repres¢e:- 
tation is not recognised The son of a predeceased 
daughter, therefore, has no night to succeed along with 
his maternal aunts to the share of his maternal Crand- 
father’s property to which his mother, if alive “would 
have succeeded [p. 703, col. 1.] 


The right of partition or Beparate enjoyment 
necessary incidence of co-ownershi pa WE ee 
nent or temporary. [p. 703, col ? 

Under the Hindu Law temale ian in joint posses- 
sion of a lifeinterest in property are entitle lo a 
partition of the property so as to enjoy their res- 
pective rights separately and conveniently, but so as 
not to impair the reversionary rights. [iba] 


First appeal from a decree of the Senior 
Subordinate Judge, Lahor 30i 
April oo g e, dated the 30ih 

ala Fakir Chand, Messrs, L. C. Mehr 
and Devi Dayal, for the ie mene 

Bakhshi Mehr Chand and Diwan Teh 
Chand, for the Respondents. 

JU DGMENT.—This suit for partition 
was instituted on the 12th of J anuary 1923 
in the Court of the Senior Subordinate 
Judge, Lahore, by the plaintiff Alusammat 
Lorandi against her sister, Musammat Nihal 
Devi It is alleged that the property in 
dispute, which consists of two shops with 
baithals situated in Lohari Gate at Lahore 
was owned by Lala Dhari Mal, deceased. 
father of the plaintiff and the defendant, 
who isstated to have died about the year 
1919, and that the plaintiff and the defend- 
ant are in possession of the property in 
suit by virtue of their right to succeed 28 


daughters, Musammat Nihal Devi filed her 


written statement on the 14th of March 1923 
and admitted the claim of the plaintiff, but 
claimed that she should not be burdened 
with the costs of the suit because she had 
never denied the right of the plaintiff to 
partition and further alleged that there wag 
another share-holder, one Jamna Das. the 
son of Musammat Ratan Devi, a third sister 
of the parties who had pre-deceased Lala 
Dhari Mal. On the same date Jamna Das 
applied to be made a party to the suit and 
was addedas a defendant. He filed his 


“written statement on the 23rd of March 1923 


in which headmitted that both Musammat 
Lorandi and Musammat Nihal Devi weie in 
possession of the properiy in suit in equal 
shares and had been receiving the rent of 
their respective shares. It was, however, 


re no necessity for 
partition, nor could one be effected accord- 
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ng to law, but that, if forany reason the 
Court ordered partition of the property, he 
should he awarded a 4rd share thereof. 
The learned Senior Subordinate Judge 
framed, inter alia, the following two issues:— 

(1) Is the plaintiff entitled to have the 
property in suit partitioned ? 

12) Is Jamna Das, defendant No. 2, entitl- 
ed to succeed to the share of his deceased 
mother? 

On the second issus he found in favour of 
Jamna Das, and on the first issue he record- 
ed the following finding :— 

“The deceased's daughters have already 
entered into an arrangement by which they 
are dividing the rent of the two shops. 
Beyond this they cannot go. They cannot 
have an absolute partition of the property 
in their hands. As to the chaubira, the 
plaintiffs own statement shows that it is 
still joint. They can divide this also bya 
partition or other arrangement compatible 
with their life enjoyment only. At any 
rate, I find that the partition of the property 
cannot be absolute, but the parties can 
enter into a convenient arrangement of 
dividing their life-tenures.”’ 

As a result he passed a decree in the 
following terms :— 

“The result isthat Tallow the partition 
of the property, which may be convenient 
for the life enjoyment of the two sisters, 
and hold that Jamna Das is entitled to the 
share of the property equivalent tothe share 
of his deceased mother.” 

The plaintiff appeals to this Gourt, and 
the first point urged on her behalf by her 
learned Counsel is that the lower Gourt was 
wrong in holding that Jamna Das was 
entitled to a share in the property. The 
parties are Aroras of Amritsar town and, 
therefore, are ardinarily governed by the 
Hindu Law. It was admitted before us by 
Dawan Mehr Ohand, who appeared on 
behalf of Jamna Das, that under the strict 
Hindu Law his client was not entitled to 
succeed to the estate of Lala Dhari Mal 
jointly with Musammat Lorandi and Musam- 
mat Nibal Devi, and, in our opinion this 
proposition is beyond controversy. The 
learned Senior Subordinate Judge, how- 
ever, held that the principle of representa- 
tion was .wniversally recognised in the 
Punjab in matters of succession as laid 
dowi in the case of Alehtab-ud-Din v. 
Abdullah (1), and has, therefore, given 
Jamna Das a share in the estate of his 


_ (1) 140 P, R. 1903; 68 P, W. R. 1907, 


LORANDI 9, NIHAL DAVI. 


(95 I. 0. 1926] 


mother's father on the application of that 
principle. That was a suit between Shamsi 
Khojas of Lahore city, and one of the 
issues was “Whether the parties were 
governed by any custom different from 
their personal law, the Muhammadan Law.” 
Mr. Justice Lal Chand remarked at page 640* 
of the report that "s. 5 of the Punjab Laws 
Act makes no distinction between agricul- 
turists and non-agriculturists. It lays 
down a rule of decision for all classes, 
without distinction of caste, creed, or call- 
ing, and the rule laid down is that in 
questions regarding succession, etc., the 
rule of decision shall be— 

(a) any custom applicable to the parties 
concerned ; 

(b) the Muhammadan Law in cases where 
the parties are Muhammadans.” 

In the margin of the report at page 641* 
there is a note by Mr. Justice Rattigan, who 
also was a member of the Bench which 
decided that case. The note is as follows :— 

“Tam rather doubtful as to this, but it 
is not necessary forme to give any.definite 
opinion.” 

Then at page 644* Mr. Justice Lal Chand 
goes on as follows :— 

“The usage relating to representation in 
ease ‘of collateral succession is opposed 
even to the provisions of Hindu Law, but 
it is found to prevail generally in this 
Province without distinction of caste, creed 
and calling.” 

Then follow the instances on which this 
Opinion is based, We find that, with the 
exception of one case, all the instances 
relate either to agriculturists or to persons 
who werefound to be governed by Custo- 
mary Law in the matter of succession. 
The one case related to the Mahajans of 
Karnal, and the property in dispute was 
apparently moveable only. Moreover, the 
present case is not one of collateral succes- 
sion. In our opinion, Mr. Justice Lal 
Qhand did not lay down any rule that 
would entitle Jamna Das tosucceed toa 
share that his mother would have inherited 
in the estate of her -father if she had 
survived him. 

We observe that in the case of Ilahi 
Bakhsh v. Rahim Bakhsh (2), the learned 
Judges of the Ohief Oourt of the Punjab 
did not accept as correct the dictum of 
Mr. Justice Lal Ohand as to the rule of 


2) 14 Ind. Gas. 752; 113 P. R.1912, 162 P. W. R. 
1912; 238 P. L. R. 1912. 
Pagea of 1908 P. R- [Ed] = 7T 
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decision in such cases, That was a case as to 
succession among the Muhammadan Sheikhs 
of Delhi City, and the question was whe- 
ther the Muhammadan Law was modified 
by any peculiar custom of the brother- 
hood. ~ 7 l 
In the case of Balkaur v. Devki (3) it was 
held that high-caste Hindus living in a 
town and working as traders were presum- 
ably governed by the Hindu Law and that 
it was for those who alleged it to prove a 
special custom at variance with that law. 
The case related to Joshi Brahmans of 
oshiarpur, 

ae D case of Dalipa v. Dullu (4) a 
Bench of this Court presided over by his 
Lordship the Chief Justice and LeRossignol, 
J., held as follows :— 

“Jn our opinion it isthe plain duty of 
the Courts to decide questions of succes- 
sion on personal law unless a custom has 
been established which modified that law. 
This is a principle laid down not merely 
by judicial decisions, but by Statute, for 
5.0 of Act IV of 1872 commands that in 
questions regarding inheritance the law to 
be applied skall bein the case of Hindus 
the Hindu Law, except in so far as such 
Jaw has been modified by custom.” l 

The case was between Lamin Ltajputs 
ofthe Nurpur Tahsil of the Kangra Dis- 
trict. The principle of representation can- 
not, therefore, be applied in this case on 
the authority of Mehtab-ud-din v. Abdullah 
(1). No special custom has been alleged 
or proved in this case, and, therefore, the 
claim of Jamna Das, being opposed to his 
personal law, cannot be entertained. Our 
decision of course doesnot aflect any right 
of inheritance to this estate that may 
hereafter accrue in his favourin his own 
- right under the Hindu Law. We may 
mention that the learned Counsel for 
Jamna Das did not seriously attempt to 
support the finding of the learned Senior 
Subordinate Judge on this point. 

The next point urged before us was that 
the learned Senior Subordinate Judge 
should have passed a preliminary decree as 
provided by O. XX, r. 18, of the C. P.C, 
We consider that this contention also has 
force. We are unable to follow the reason- 
ing of the learned Judge when he holds 
that the partition of the property cannot be 
absolute, but the parties can enter nio a 

(3) 75 Ind. Ces. 109, 4 L., 236; A. I, R, 1923 Lah. 579; 


6L LJ. 69. 
(4) 95 Ind, Cas, 413; 4 L. L, J. 336, 


LORANDI #. NIHAL DEVI. 


703 


convenient arrangement for dividing their 
life-tenures and then “allows” the partition 
of the property which may be convenient 
for the life enjoyment of the two sisters. 
No preliminary aecree has been passed and 
no directions have been given as to the 
actual partition. The decree as it stands 
amounts to a mere permission to the parties 
to make a partition. It is true that no 
partition between Musammat Lorandi and 
‘lusammat Nihal Devi can be made so as 
to affect in any way the rights of the 
reversioners. At the same time it ig quite 
clear that female heirs in joint possession 
of a life-interest in property are entitled to 
a partition of the property soas to en joy 
their respective rights separately and con- 
venlently, but so as not to impair the 
reversionary rights—see the case of Sundar 
v. Parbati (5)—where it was held that the 
widows had a possessory title or interest 
in the estate, notwithstanding that a pre- 
ferable title might exist in others through 
the deceased legatee; also, that the estate, 
being jointly held by them, was partible, 
and that either widow might maintain a 
suit for partition. The same rule would 
apply to two daughters in joint possession, 
The claim for partition is stronger in this 
case as there is no preferable title here, 
This rule was followed in the case of 
Durga v. Gita (6). It is not necessary for 
us to multiply authorities on this point, 
because, in our opinion, the right of parti- 
tion or separate enjoyment is a necessary 
incidence of co-ownership—whether perma- 
nent or temporary. 

We are of opinion, that, subject to the 
limitations abovementioned, the appellant 
should have been awarded a decree for 
partition in the usual form. Accepting the 
appeal of the plaintiff, we hold that Musam- 
mat Lorandi and Musammat Nihal Devi 
are entitled to equal shares in the property 
in dispute as daughters of Lala Dhari Mal 
deceased and that they are entitled to a 
separate possession of their respective 
shares, and we pass a preliminary decree 
declaring accordingly and direct that the 
property in suit be equally partitioned 
between them so as to enable them to 
enjoy theiy shares separately during their 
respective lives. We further declare that 
the partition shall not in any way affect the 
jnterests of the reverslonary heirs, The 

(5) 12 A. 51; 16 I. A. 186; 5 Sar. P. O. J 448: 6 Ind. 
Dec. (N. s.) 782 (P. O.) 

(6) 9 Ind. Oas, 498; 33 A. 443, 8 A. L. J. 220. 
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respondent shall pay the costs of the appel- 
lant throughout. 


Z K. Appeal accepted. 


LAHORE HIGH COURT. 
Szoconp OiviL APPKAL No. 977 oF 1922. 
April 20, 1926. 

Present :—Mr. Justice Broadway and 
Mr. Justice Fforde. 

RAMJI DAS AND oTHERS—D&renDANTS— 
APPELLANTS 
VETSUS 
SHUJA-UD DIN AND ofHEes—PLAINTIFFS 
and OFFICIAL LIQUIDATOR, DOABA 
BANK, LAHORE AND aNoTHER— 
DEFENDANTS— RESPONDENTS. 

Promissory note—Aasignment of promissory note, 
whether assignment of debt—-Promissory note inadmie- 
sible in evridence—Right to fall back on orginal 
consideration. : 

Where a loan has been granted on the security of a 
negotiable instrument, there is no cause of action 
independent of the instrument itself and when that 
negotiable instrument is inadmissible in evidence 
the suit must fail. 

Bhag Bhari v Gujar Mal, 38 Ind. Cas 623, 63 P. R. 
1917; 40 P. W. R 1917 and Chanda Singh v. Amritsar 
Banking Company, 68 Ind. Cas. 201; 2 L, 330; A.L R. 
1922 Lah 307, followed. 

An endorsement on a pro-note ran as follows: “Pay 
to S or order as per copy of accounts attached here- 
with without recourse”. l 
, Held, thatıt was not an assignment of the debt but 
an assignment of the negotiable instrument only 


Second appeal from a decres of the 
District Judge, Hoshiarpur, dated the 22nd 
December 1921, affirming that of the Sub- 
ordinate Judge, First Class, Hoshiarpur, 
Dated the 28th February 1921. 

Lala Badri Das, R. B, for the Appellants. 

Lala Mool Chand, R. S., for the Respond- 
ents. 


JUDGMENT. 

Broadway, J.—When the Doaba Bank 
Limited, Amritsar, went into liquidation 
the Firm of Maya Mal-Ram Jas was shown 
in its books as indebted to it. The liquidator 
of the Bank purported to sell this debt to 
one Shahab-ud-Din who instituted a suit 
for recovery ofthe amount said to be due 
by the said firm The amount claimed was 
Re.-1,333-12 1. This claim has been decreed 
‘by the Courts below and the defendants 
have come up in second appeal attacking 
the decres so faras it relates to a sum of 
Rs. 600 and interest thereon. 
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On behalf of the appellants Mr. Badri 
Das hasurged that the claim was really 
based on a promissory-note dated the 19th 
October 1910 which had been endorsed over 
to Shahab-ud-Din by the liquidator and that 
inasmuch as there was a defect in the pro- 
missory-note which rendered it inadmissible, 
the claim so far as the sum of Rs. 600 was 
concerned could not be decreed. A refer- 
ence to the endorsement on the back of the 
promissory-note for Rs. 600 shows that the 
liquidator oo the loth September 1914 
endorsed thereon as follows:—‘ Pay to 
Shahab-ud-Din or order as per copy ofac- 
counts attached herewith without recourse”, 
This according to Mr. Mool Chand for the 
respondents amounted to an assignment of 
the debt. It isclear, however, that itis an 
assignment of the amount due under the 
promissory-note alone and as the document 
in question isa negotiable instrument it 
really is an assignment ofa negotiable instru- 
ment, Mr. Mool Chand then urged, that the 
Courts below were right in holding that the 
plaintiffs in this case could fall back on 
the original consideration. This matter 
bas been the subject ofa number of deci- 
sion in all the High Courts in this country. 
The most recent of the decisions that have 
been brought to our notice so far as this 
Court is concerned are Bhag Bhari v. Gujar 
Mal (1) and , Chanda Singh v. Amritsar 
Banking Company (2). In these it has been 
clearly laid down that when the loan has 
been granted on the security ofa negoti- 
able instrument, there is no cause of action 
independent ofthe negotiable instrument 
itself, and when that negotiable instrument 
is inadmissible in evidence the suit must 
fail. It seems to me that these authorities 
concludethe question. Itis clear that in 
the present case the loan granted was on 
the security of this promissory note and as 
this promissory note has been found to be 
inadmissible in evidence there is no cause 
of action independent of it on which the 
plaintiff can fall back. I would, therefore, 
accept this appeal and modify the decree by 
reducing the amount by a sum of Rs. 713 
with costs in proportion.” 

Fforde, J.—1 agree. 

R. L. Appeal accepted. 


ts 38 Ind Oss 623, 63 P. R. 1917: 40 P. W.R, 1917. 
2) 66 Ind. Oas. 201; 2 L, 330; A. I. R. 1922 Lah. 307, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

JUDICIAL MISOELLANEOUB Caga No. 525 or 
1922 AND Exscetron APPLICATION No. 431 
or 1923. 

January 7, 1925. 
Present:—Mr, Rupchand Billaram, A. J. O. 
Messrs. LYON LORD AND Co,—ATracHiInG- 
OREDITORS 
VETEUS 


irau or VIRBHANDAS-RATTANCHAND 


— DEBTORS. 

Provinstal Insolvency slet (V of 1920), as 20, 51, 52, 
J8 —Civıl Procedure Code (Act V of 1913), O. XXI, 
r 04-—Adjudication, order of—Interim receiver, 
appointment of—tackment of ummoveable property— 
dlpplication to hand over property to Reserver, whether 
miintarnable—Stay of exzcution prossedings--In- 
herent power of Court. 

Under 0. XXI v.54, O P C, an Exeautiag Court 
efacts attachment of immoveable property not by 

etual saizure but by an order prohibiting the judg- 
mout-debtor from transferring or charging the pro- 
teat inany way, and all persons from taking any 

eneft from sach transfer or chirge. The judgment- 
debtor continues to retam the possession of such pro- 
PN ah onjoys its mesne profits. Ip, 705, col 2, p 703, 
ool, 

Section 52 of the Provincial Insolvency Act con- 
templates the delivery of property in the po3ses.1on 
of the Oourt, and thereby restricts ıts operation to 
such movaable property which 1s ssized by the Court 
under the provisions gontained in O. XXILof the O. 
P. O, relating to attachment uf property by seizure, 
‘or which is attached by the Oourtin sucha manner 
as to give possession of such proparty to the Court. 
Therefore, where immoveable propsrty is attached the 
Court cannot hand over possession of such property to 
the Official Recoiver, inasmuch as the Osurt itself is 
not in possession of such property. [p 706, col. 1] 


The Receiver referred toins, 52 of the Provincial 
Insolvency Actis the Receiver appointed under sub- 
6 (l)ofs 56 ofthe Act after the passing of the order 
of adjudication and not the interim Receiver appoint- 
ed uaders. 20 of the Act, who can only be clothed 
by ths Court with suth powers as are conferrable on 
an interim Receiver appointed under O XL, QO. P O. 
The power toapply foran order under s. 53 of the 
Provincial Insolvency Act for transfer of property 
from the custody of the Court to that of the Receiver, 
ortha power to sella part of the property to pay 
off a charge, is not a power conferrable upon an 
interim Receiver for the pressrvation or management 
ofthe propertv pending the decision of, the Court. 
[p. 703, cols. 1 & 2 

Unders 51 of the Provincial Insolvency Act, unless 
assets ara realised in execution before the date of 
the admission of ths petition of insolvency, the 
attaching-creditor is notentitled to the benefitof his 
execntion. If the property is brought to sale between 
the dato of the admission of the pstition and the 
date of the order of adjudication, the Oflicial Recsiver 
will be entitled to the sale-proceeds, the attaching 
creditor being left to his remsdy of proving his 
claim before the QOdicial Recsiver and getting a 
rateable dividend like the ganeral body of ecreditora 
from the estate of the debtor. The Act does not, 
however, provide whether in such a case execution 
proceedings should inthe mgantime be stayed or not, 
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Where the property under attachment is nee A 
to speedy decay or where il isnot ofsuch a u: 
tbat the delay initssale would ss1ously d ı 

its value, the Court should, im the exerci 

inherent jurisdiction, order st y o. tho. 
proceedings til] such time as the lus.iven: + 
either passes an order of adjudication or disms ua 
application for adjudication A forced au. a - 
in execution proceedings may nat ieulise t: : 
price as may be secured by the Official Rec 4 
privale treaty, and may result in loss tu the pec | 
body of creditors. [p 706, col 2, p 707, col | 

Mr. zissudomal Rewachand, for the Attech- 
ing-Oreditors. 

JUDGMENT.—Messrs. Lyon Lori w 
Ov, Ltd, the attaching-credito:rs Jaw) 
obtained an order of attachment of cerais 
immoveable property said to belong toit) 
firm of Messrs. Virbhandas-Rattanchane, 
their debtors, in execution of an uward wl ic 
has been filed in this Court under He 
provisions of the Indian Arbitration vet 
aniis enforceable as if it were a deerne., 

A petition for adjudicating the devtor- 
insolvent has been admitted by this Cour. 1 
its insolvency jurisdiction and the OK 15 
Receiver of this Court bas been appoiutes 
as interim Receiver under s. 20 of the 
Provincial Insolvency Act V of 1920 ye wi. 
ing the passing of an order of adjudication, 
The Offitial Receiver has applied unde: 
s. 52 of the Provincial Insolvency Act ‘for 
the attachment being raised and the pro- 
perty handed over to him. 

On behalf of the attaching creditors “Ir, 
Assudomal has opposed this application aart 
has contended that the property uncer 
attachment is Immoveable proper.v and as 
such notin the possession of the Court a: 
which delivery can be given to the Offical 
Receiver, and that this application under 
s. 52 ofthe Act is, therefore, incompete.:t. 
He has further contended that in any eve'it 
the raising of attachment and delivery of 
the property to the Official Receiver shou'd 
be made subject to the payment of the 
costs of arbitration proceedings and the costs 
of the execution proceedings 

The firat contention of Mr. Assudom il 
ig sound and in my opinion should he 
upheld. 


The property under attachment is not in 
the possession of the Court of which del- 
very can be given tothe Officiul Receiver, 
Under O. XXI, r. 54, Q. P. O., the Executing 
Court effects attachment of immoveablo 
property not by actual seizure, but by an 
order prohibiting the judgment debtor from 
transferring or charging the property 
in any way, and all persons from taking 
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any benefit from such transfer or charge. 
The judgment-debtor continues to retain 
the possession of such property and enjoys 
its mesne protits. 

As the Official Receiver has been appoint- 
ed interim Receiver of the property of 
the debtors, he is already in constructive 
possession of the property which was in the 
possession of the debtors at the date of the 
order of attachment, The attachment 
effected by this Oourt on the immoveable 
property of the debtors did not deprive 
them of their possession of the property. 
Section ll of the English Bankruptcy Act 
of 1890 expressly refers to and provides 
for handing over possession of goods and 
not of lands taken in execution, and of any 
money seized or received bythe Sheriff to 
the Trustee in bankruptcy subject to the 
costs of execution being a first charge on 
the goods or money so delivered. Section 
52 of the present Act which is based on 
s.dlof the Bankruptcy Act refera to pro- 
perty which wouldinclude both the move- 
able and immoveable property of the debtor, 
It, however, contemplateathe delivery of pro- 
perty in the possession of the Court, and 
thereby restricts its operation to such move- 
able property which is seized by the Court 
under the provisions contained in O XXI, 
O. P. O., relating to attachment of property 
by seizure, or which is attached by the 
Court in such manner as to give possession 
of such property to the Court. It can 
hardly be contended that debts due to the 
debtor which areattached bythe issue of a 
prohibitory order under O. XXI,r. 46, cl. (a), 
©. P. O., would fall within the purview of 
s. 52 of the Act. 

I am further of opinion that this applica- 
tion fails on another ground as well. Sec- 
tion 52 of the Act provides for property 
being handed over to the Receiver who is 
empowered to sall the property or an 
adequate part of it for the purpose of 
satisfying the charge. Heis not required 
to maintain the status quo and to return 
the property to the custody of the Court 
in the event of the insolvency petition 
being dismissed. The “ Receiver” referred 
to in s. 52 ig the Receiver appointed under 
para. (1) of s. 56 of the Act after the passing 
of the order of adjudication and not the 
interim Receiver appointed under s. 20 of 
the Act, who can only be clothed by the 
Courtwithsuch powers as are conferrable on 
ai interim Receiver appointed under O, XL, 
O, P.C., The power to apply for an order 
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under s. 52 of the Provincial Insolvency 
Act for transfer of property from the custody 
of the Court to that of the Receiver, or 
the power to sella part of the property to 
pay off acharge created by s. 52 can hardly 
be said to be powers conferrable on an 
interim Receiver for the preservation or 
management of the property pending deci- 
sion of the Court. I hold that the present 
application is misconceived and cannot be 
granted 

With regard to the second contention 

raised by Mr. Assudomal, he has failed to 
satisfy me that the costs of arbitration can 
be treated as costs of the suit within the 
meaning of s. 52 of the Act. As s. 52 of 
the Act does not apply to the circumstances 
of this case, the claim of the atlaching- 
creditors to the alleged costs of the suit as 
also the costs of execution proceedings 
Ne made a charga on the property also 
fails. . 
A further point which arises for my 
consideration is whether I should allow 
the attaching-creditors to proceed with their 
application during the pendency of the 
insolvency proceedings and to bring the 
property under attachment to sale. 

It cannot be disputed that in the event of 
the debtors being adjudicated insolvents, 
the attaching-creditors will acquire no 
prior right over the general body of the 
creditors of the insolvent by the fact of 
their having obtained an order of attach- 
ment against the property of the insolvents 
prior to the date on which the insolvency 
petition was admitted. Section 51 of the Act 
lays down in unambiguous terms that un- 
less the assets are realized in execution before 
the date of the admission of the petition of 
insolvency, the attaching-creditor shall not 
be entitled to the benefit of his execution, 
Ifthe property is brought to sale between 
the date of the admission of the petition 
and the date of the order of adjudica- 
tion, the Official Receiver will be entitled 
to the sate proceeds, the attaching creditor 
being left to his remedy of proving his 
claim before the Official Receiver and 
getting a rateable dividend like the general 
body of creditors from the estate of the 
debtor. 

The Insolvency Act does not, however, 
provide whether the execution proceedings 
should in the meantime be stayed or not, 

Where property under attachment is not 
liable to speedy decay or where it is not of 
such a nature that the delay in its sale 
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would geriously depreciate its value, the 
Courtshould in the exərcise of its inherent 
jurisdiction order stay of the execution 
proceedings till such time as the Insolyency 
Court either passes an order of adjudication 
or dismisses the application for adjudica- 
tion. A forced auction-sale in execution 
proceedings may not realize the same price 
as may be secured by the Official Receiver 
by private treaty, and may result in loss to 
the general body of creditors. 

As the property in question is immove- 
able property, and it isnot alleged that 
the postponement of its sale would be 
prejudicial, Lorder stay of further proceed- 
iaga in execution with lberty to the 
attaching creditors to apply in the event of 
the petition being dismissed. 

I make no order as to costs. 

Z. K. Order accordingly. 


hen, 


MADRAS HIGH COURT. 
Ssconp Cıvıl APrRAL No 1046 or 1923. 
February 16, 1926, 

Present: —Mr. Justice Odgers. 
KOMANDUR SRINIVASACHARLU 
AND OTHERS—PetTiTIONBERS —APPELLANTS 


Versus 
KODURU MUNIRATHNA NAIDU— 
DEFENDANTS—~-RESPONDENTS, 
Minor—Guardian ad litem—Failure to put forward 


valid defence—Gross negligence—Suit to set aside 
decree, 


Failure on the part of a guardian ad litem of a 
minor defendant to put forward a valid defence on 
his behalf at the trial of a suit amounts to gross 
negligence such as will entitle the minor to set aside 
the decree. 


The question whether the facts found constitute 
gross negligence is a question of law. 


Second appeal against a decree of the 
Court of the Subordinate Judge, Chittor, 
in A. 8, No. 40 of 1922, (A. S. No. 31 of 1922, 
on the file of the District Court, Chittor) 
preferred against adecree of the Court of 
the District Munsif, Tirupathi, in O. 8. 
No. 66 of 1918. 

Mr. C. V. Ananta Krishna Iyer, for the 
Appellants, 

Mr. B. Somayy1, for the Respondente. 

J UDGMEN T.—This is a suit to declare 
that a certain decree in O. 8. No. 327 of 
1925 is null and void and not binding on 
the plaintiff or his properties. The plaint- 
iff was a minor in that original suit and his 
mother was his guardian ad litem, This 
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suit is brought by the plaintiff wh» is 
still a minor with his maternal uncle a3 ! 15 
guardian ad litem. The Munsif dismiss -d 
the suit. The Subordinate Judge allos d 
the appeal holding that there was gross 
negligence on the part of the mi.u.'s 
mother in not presenting a defence to ti.e 
suit in O. 8. No. 327 of 1925. The mcther 
put in a written statement, Ex. D, in which 
she pleaded that the minor's father was 
only asimple mortgagee and not a 1.01t- 
gagee in possession and, therefore, the did 
defendant (the minor) could not be liah'e 
inarent suit. She did not instruct any- 
body to appear for her or appear hers lf 
in person at the time of the hearing th ugh 
she afterwards filed an application to set 
aside a decree that had been passed ew a: te 
against her minor son. 

Now the only question that arises in this 
case is whether the failure to put forward 
a valid defence at the trial is gross negliz- 
ence, This point is covered by the deli- 
sions in Chunduri Ponniyya v. Rijum 
Viranna (1) and Venkata Likshmikantcra Ju 
Garu v. Peda Venkata Jagannadhuru't 
Garu (2) to which latter decision I was 8 
party. 

It has been held in L. P. A. No. 2 of 1925 
that in these cases it is only a questicn of 
law in so far as the facts found constitute 
gross negligence, The finding of tne 
learned Subordinate Judge is that the facts 
did constitute gross negligence and he is 
undoubtedly right. 

The second appeal must, therefore, he 
dismissed with costs. 
vV. N. V, Appeal dismiss. d. 

Z. K, 

(1)70 Ind Cas. 668, 45 M. 425; 15 L. W. 427; 19.8) 
M. W. N 213; A. I. R. 1922 Mad. 273; 42 M. L. J 4.9, 

(2) 77 Ind. Oas. 464; (1924) M. W. N. 125, 463 La 
J. 12; 33 M. L. T. 243, A. L R. 1924 Mad. 281, 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First OWIL APPBAL No. 56 or 1922, 
September 30, 1924. 
Present :—Mr. ee a Officiating; 
í À 


KALOOSINGH AND ANOTHER—DEFENDANI 1 


—- Å PPRLLANTS 
versus ° 
Musammat SUNDERASAI—PLaintTiry— 
RESPONDENT. 


Contract Act (IX of 1878), 8, 128L---imitation Ab 
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GX of 1908), Sch. I, Art. 116—Principal and surety — 
Surety, liability of, extent of—Registered contract— 
Suit aganst surety—Lamuation—Morigage— Personal 
remedy against mortgagor barred, effect of as against 
surety—Hindu Law—Jotat family—sSon, whether can 
act as manager—dAlanager, alrenation by, to meet cost 
of irligation—Necesatty— Alienation challenged after 
lapse of long time-—Preswmoption, 

Jnder s. 128 of the Contract Act the liability of a 
surety is co-extensive with that of the principal 
debtor, unless it is otherwise provided for by the 
contract. There is nothing, however, to prevent a 
surety from limiting his liability or making it con- 
tingent upon some event other than the default of 


T principal debtor ın payment of the debt, [p. 709, 
“col, 1 


A right of action againsta surety will generally 
arise at the same time asa right of 
the principal debtor. [brd ] 

here a surety is liable under a registered contract 
limitation for a suit to enforce the contract against 
the surcty is six years under Art. 118 of Sch I to the 
Limitation Act. The same limitation will also govern 
ea for a personal deciee against a mortgagor. 

id. 

Where a wortgages's remedy against the mortgagor 
personally is barred by time it is also baried against 
the surety or his 1epresentatires. [p. 709, col 2J 

-It often happens that the eldest son in a Hindu 


-family is allowed by the father to look after the 


affairg of the family under his direction and some- 
times he becomes the karta evon during the lifetime 
of the father who is old and incapable, or religious! 
disposed and unwi to remain concerned wit 
worldly matters [p. 714, col. 1] 

‘The manager of s joint Hindu family can alienate 
family property by way of a snaleor mortgage in 
order to meet the costs of htigation which becomes 
imminent and absolutely necessary in the circvm- 
stances then existing. [p. 716, cols 1 & 2] 

In the case of an alienation of family property bya 
member of a Hindu joint family the onus lies upon 
the transferee to prove the necessity for the transfer, 
but where the transaction is challenged after the lapse 
of a long time it is not reasonable to expect such full 
and detailed evidence as to the state of things which 
gave rise to the transaction in question as in the case 
of alienations made within a few years before suit. 
In such a case presumptions are permissible to fill in 
Ta which have been obliterated by time. [p. 716, 
co 


Appeal against a decree of the Sub- 
ordinate Judge, Khandwa, in Civil Suit 
No. 117 of 1921, dated the 3rd March 1922, 


Sir B. K. Bose and Mr. V. Bose, for the 
Appellants. 

Messrs. M. Gupta and W. R. Puranik, for 
the Respondent. 


JUDGMENT.—This appeal and the 
sister Appeal No. 57 of 1922 arise out ofa 
suit instituted by plaintif for selling the 
defendants Nos. 1 and 2's equity of redemp- 
tion under a mortgage dated l4th July 1904, 
executed by them through their grandfather 
and guardian Sambhusingh in considera- 
tion of Rs. 900 advanced by the plaintiff's 
father in filing a redemption suit No, 47 
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of 1904, against one Chhatter Singh of 
Chitavad who held possession of the 
malguzarz villages in pursuance of a pos- 
sessory mortgage deed dated 7th June 
182, The said mortgage dated l4th July 
1904 was also executed by one Tej Singh 
the deceased father of defendants Nos. 3 to 
5as a surety for the mortgagors, namely, 
Sambhusingh and the present defendants 
Nos. 1 and 2 acting through their grand- 
father Sambhusipgh. 

The suit was contested by the defendants 
on several points but we are not concerned 
with all the pleas advanced as these 
appeals are confined to only some of them. 

The defenceofdefendants Nos. | and 2 may 
be briefly summarized under the following 
heads :— 

(a). That Sambhusingh had relinquished 
all his rights in the property mortgaged 
in favour of his son Sawaisingh (the father 
of defendants Nos. 1 and 2), in November 
1:91 and consequently Sawaisingh was the 
owner and not Sambhusingh. 

(b). That the defendants Nos. 1 and 2 
acquired the full proprietary tille to the 
property by reasons of their father Sawai- 
singh’s and their own prescriptive title, 
and their possession, following upon such 
title, commencing from before the date of 
the mortgage in suik. 

(c) That the mortgage was not justifi- 
ed by legal necessity and, therefore, the 
Properiy in their hands was not liable to be 
80 

The first two defence pleas failed but the 
3rd prevailed and thesuit was dismissed 
so far as the interest of the defendants 
Nos 1 and 2in the property mortgaged was 
concerned and a decree for sale of the 
mortgagor Sambhusinghs interest in the 
game was passed against them (defendants 
Nos. 1 and 2) as his legal representatives, 
The claim as against defendants Nos, 3 to 5 
was dismissed as barred by limitation. 

The defendants Nos.1 and 2 have filed 
Appeal No. 46 of 1922 and reiterated the two 
contentions set forth above and the plaintiff, 
not being satisfied witha decree against 
the interest of Sambhusingh, has filed the 
Appeal No. 57 of 1922 urging that the 
question of legal necessity ought to have 
been deciled in her favour. She has aleo 
joined the heirs of the deceased surety as 
co-respondents with a view to obtain a 
decree against them as well, 

I will firat dispose of the plaintifi’s appeal 
so far as the claim agaipst the surety’s re- 
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presentatives is concerned. It was not seri- 
ously contended, before me that the claim 
for a personal decree againat them is 
still within time, The debt had become 
overdue in 1909 The fight of action 
against a surety will generally arise at 
the same time as the right ofaction against 
the principal debtor. Compare Brojendro 
Kissore Roy v. Hindustan Co-operative In- 
surance Society (1). Unders. 128 of the 
Contract Act the liability of the suretv is 
co-extensive with that of the principal 
debtor unlessitis otherwise provided for 
by the contract. There is nothing to pre- 
vent a surety from limiting his liability 
or making it contingent upon some event 
other than the default of the principal 
debtor in payment of the debt. 

The contract of suretyship as contained 
inthe mortgage-deed Ex. P-30 is asunder:— 

“I Thakur Tejsingh...... sescca creces 
stand surety and agree that in case the 
said debtor were to failto pay the amount 
I shall pay ıt from my pocket pie to pie 
without any objection” 

It was not like the contract which form- 
-ed the subject of adjudication in Chhekodi 
v. Gori Dulaya (2) where the surety's 
covenant was to the effect that if the 
principal and interest cannot be realiz2d 
by sale of the mortgaged property he will 
be liable. There the surety could not be 
proceeded against as the mortgagee was 
bound to resort to the security given, in 
the first instance, before sning the surety, 
Ismay, J. O., therefore, held that the liabil- 
ity of asurety can only be enforced ac- 
cording tothe terms of the contract bs- 
tween him and the creditor and, therefore, 
set aside the decree passed against the surety 
by the lower Courts. Of course no ques- 
tion of limitation was reised and decided 
in that case, On the principle enunciated 
therein the terms of the suraty’s contract 
in the present case made time run against 
him as soon as the mortgagor's default in 
payment of the debt took place in 1909. 
Where the surety is liable under registered 
contract the limitation is six years under Art. 
116 of the Limitation Act Schedule I. Kesu 
Shivram v Vithu Kany (3) andGanesh Ravji 
Govind v. Gopal (4). The same limitation wiil 
also govern the claim for a personal decree 


(1) 39 Ind. Cas. 705; 25 C. L. J. 238; 21 C. W.N 483; 
44 0.978 

(2)160.P L R, 78. 

(3)9B 320,5 Ind Dec íx gs) 213. 

(4) 9 B. 461 at p. 462, 9 Ind. Dec, (xN. 8.) 306. 
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agiinst the mortgagor. See also Ram Din 
v. Kalka Prasad (5). Miller v. Runga Nath 
Moulick (6), Chattar Mul v. Thaturi (7, 
Lalchand Nanchand Gujar v. Naraya.t 
Hari (8). Ismay, J. O., ulso held that a 
suit fora money-decrea against the mort- 
gigor would be governed by six yere’ 
rule. See Gopal Rao v, Chindhu (9). The 
mortgagees remedy against the mortgagor 
personally being barred, it is also barred 
against the suretys representatives. Tho 
plaintiff's claim as against the surety's 
sons and legal representatives has beer: 
rightly dismissed as barred by limitaticn. 
The-only question now left as regarda 
them is about the costs allowed to them by 
the first Court. The defendants Nos 3 tu 
5's contention that the claim was barred 
by limitation was the subject of issues whicl: 
were disposed of by findings recorded at the 
earlier stage of the litigation, on 3rc 
October ly2l. The lower Court ought to 
have just then and there discharged then: 
from the suit and awarded them ccst» 
of the hearings they had to attend. Tle 
order sheet entries subsequent to ri: 
Ostober 1421 show that the said defendants 
Nos. 3 to 5 did not care to attend the cuse 
They were not required to incur any costs 
of defending the suit on the merits down 
to its termination. Uuder these circuins- 
tances an order saddling the plaiatiff with 
their full costs is improper and requires 
modification. They urged their defence on 
19csh August 1921 They had practically 
little or nothing todo on 10th Ssptemver 
1921 and the case was adjourned to Lith S“p- 
tember 1921 for fraining issues. After tiis 
was done at the request of the parties the 
Court fixed the case for determination of 
the law issues raised in the case which 
comprised Isiues Nos 2, 21 and 22. The 
decision of Issue No. z against the plaiut- 
iff dispensed with the necessity of deciding 
issueg Nos, 21 and 22 also. [t was thus 
cleur that the defendants Nos. 3 to 5 did not 
deserve to bə paid their full costs of the 
suit, I, therefore,reducethe amount awa:d- 
ed to Rs 75 looking to the magnitude of the 
claim. The decree of the lower Court 
stands modified to this extent. As regards 


(5) 7A 503,12 I A..12, 4 Sar. P. O.J. 619,4 lad 
Dec. (Nn s) 440 (P. O.) k 

(6) 13 0. 339; 10 Ind Jur 376, 6 Ind. Dec. (N 57241 

7) 20 A. 512; A. W N (1398) 133,9 Ind Dew. Ng 


(8. 21 Ind, Oas. 315, 37 B, 653a: p 194, 19 Bom, 
R 84 
(9)15 0, PL.R.?9atp 31 
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their costs of this appeal I think the proper 
érder will be to direct each party to pay 
his or their own costs, 

At this stage I will take up the appeal of 
the defendants Nos. 1 and 2. The points 
raised are whether there was in fact 
and lawa relinquishment of his interest 
in the property by Sambhusingh in favour 
of his son Sawaising in November 1891, and 
if there was no such relinquishment as put 
sn end to his interest in the property, was 
there such exclusion by the son Sawaisingh 
or his transferee of Sambhusingh as created 
a prescriptive title in the former's favour 
so as to entitle the defendants Nos. 1 and 
2to contend that the mortgage was, un- 
enforceable as against the property in their 
hands. In other word was the possession of 
Sawaisingh orofhis mortgagee Chhattersingh 
and ten of the present defendants adverse 
to Sambhusingh from before the date of 
the mortgage sought to be enforced in the 
present suit, 

The questions have been very satisfac- 
torily dealt with by thelower Court and I do 
not think I need discussthem in detail in 
this judgment. 

I would deal with the main points briefly 
asI am helped in their disposal by the 
decisions already given in the former liti- 
gation between the prior mortgagee Obhat- 
tersingh on the one hand and the present 
defendants Nos. 1 and 2 and Sambhusingh 
on the other. 

The plea of relinquishment of interest by 
the father in favour of his son is based 


upon certain mutation proceedings and - 


statements and declarations made therein 
by the father and the son. Exhibits P-22, 
P-15, P-23, P-16 and P-12 are relied on 
-in this connection. From the petition of 
Sawaisingh it is clear that ali tbat the 
father then gaveto him wasa transfer of 
possession, 2. e., a right to manage the estate 
owing to his old age and weakness evi- 
dently for efficient management. He re- 
tained the right of supervision and general 
control in his own hands as his endorsement 
inhig signature portion will show. Moreover, 
Sawaisingh was then only 20 years old and 
the father, grown old though he was, could 
not very well abandon all worldly interest 
anti repair to jungles leaving everything 
ownership and enjoyment to his son who 
was just out ofhisteens. This action of 
the father was interpreted as far back as 
1908 by an experienced and learned Divi- 
sional Judge like Rao Bahadur K. K, 
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Thakur.’ In dealing with | 
learned Divisional Judge 
follows in his judgment of | 
is a copy: : 

' “After Sambhusingh had 
eelf of the management of i 
had mutation effected in 

his son Sawaisingh, the lat 
managing member of thi 
consisting of himself and . 
sons 

The mutation proceedi 
statements and declarations 
do not afford any basis for 
that the father relinquished 
in the estate. [am, therefore, 
all thatthe father did in tl 
was to divest himself of actu 
as he could not bear the | 
trouble resulting therefrom : 
his son Sawaisingh the mana 
family and its estate. He « 
fore, cease to have any inter 
family estate but confined | 
in it ag a Juint co parcener a 
is further borne out by | 
conduct as well as that of 
singh. They both jointly ex 
sessory mortgage dated 7 
shortly after the mutation .; 
and described the property 
their property (hamari jaid: 
ke nam daraj hoe.) 

Even the prior mortgage 
into possession acknowledge 
of the mortgagors and gc 
names in his own name upon 
ledgment and not in denie 
title of Sambhusingh orin ¢ 
exclusive title of Sawaisingt 
The mortgagee’s possession 
for and on behalf of both tl 
The mere fact that in Ex. ` 
of Sawaisingh appears in t 
column, is no ground forl 
is inconsistent with the ti 
before in the co-parcenary in 
perty standing in the name o 
member for the time being. 
debts, in consideration of wl 
gage was executed, were deb 
incurred by the father and 
out of the estate, and the 
partners’ joint interest in 
would have been liable to be 
satisfaction. In short, there 
that transaction also which 
the plea that the mortgag 
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was in any way adverse to oneof the mort- 
gagors and was held for and in the interest 
of only one of them, namely, Sawaisingh 


against the interestof Sambhusingh. Daring” 


the management of the possessory mort- 
pages Sawaisingh who resided with him 
he being a relation of the family) used to 
realise rents some times. That recovery 


could not be in derogation of the rights of: 


the mortgagee. Much less could it be by 
way of an assertion of a hostile title in 
himself to the property admittedly in the 
possession of the mortgagee, His manage- 
ment was, therefore, necessarily on the 
moritgagee's account. The entries in the 
rasid bahis (Exs. D-8 and D-9) could not, 
therefore, be regarded as evidence of any 
hostile claim on the part of Sawaisingh, or 
the possessory mortgagee Ohhattersingh 
at any time from 1892 to 1901-02 Nor 
would the jamabandi entries showing Sawai- 
singh's name in the proprietor’s column 
make him the sole owner of the property so 
as to set time running against Sambhusingh. 
I am, therefore, of opinion and I according- 
ly hold that there was no relinquishment 
of interest by Sambhusingn and that Sawai- 
singh was not constituted the sole owner of 
the village in 1891. Nor was the sub- 
sequent possession of Sawaisingh through 
the possessory mortgagee such as could be 
characterized as possession held in asser- 
tion of his exclusive ownership to the pro- 
perty. 

In the year 1901 Sawaisingh took an ac- 
count of the mortgage-debt and found that 
it was necessary to renew the same and 
actually executed a mortgage-deed in 
Chattersingh’s favour. Exhibit D-7 is the 
original deed of mortgage, dated 13th 
June 1901. In this mortgage also there is 
nothing by way ofa denial of Sambhusingh's 
rights to the property. In fact if the mort- 
gagee’'s statement regarding this transac- 
tion were to be. believed it will be seen 
that he never regarded this transaction as 
Operative and binding as against him 
because he did not relinquish possession of 
the property, by virtue of his rights as a 
prior mortgagee and continued to assert 
them even after the date of that mortgage. 
See Exes P-58 and 59. Sawaisingh died on 
28th February 1903. There is not a single 
act done by Sawaising between the date of 
this mortgage and his own death which may 
be looked upon as positive proof of an 
assertion of hostile title by him aa against 
the father who was growing older and 
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older. Onthe other hand the mortgage of 
June 1901 waslooked upon in the former 
litigation as an act done by him a3 
manager of the joint family and I think 
that the iaterpretation of the transactions 
was notin any way inconsistent with his 
previous attitude. It could not, therefore, 
be taken asa starting point of any asser 
tion by her of a hostile title as against 
Sambhusingh (See Ex. P-27). There is abso- 
lutely no evidence on record to prove tha: 
although he was residing separately from 
his father, at the house of Chhatersingh he 
at any time denied his father's title to tho 
property to -his knowledge. 


Disputes arose on Sawaisingh’s death in 
connection with the mutation of names and 
the question of guardianship between the 
mortgagee Chhatersingh and Sambhusingh 
in or about April 1903. Lxhibits P-31, 32 
and 33 are applications for mutation of 
names made by Ohhatersingh on 2{th April 
1903 posing himself as the guardian of the 
minor sonsof Sawaisingh, viz, the present 
defendants Nos land 2, He was examined 
by the Revenue Olficer on that very dav 
and in his statement of that date (Ex. P-57; 
he clearly admitted that he had been a 
“ mortgagee in possession of all the three 
villages forthe past 22 or 23 years and 
hence”... “been managing the villages 
in that capacity.” He thereof asserted 
that he wasthe gnardian of the minors and 
will continue to take care of them as hither- 
to. Fle describes Sambhusingh in the fol- 
lowing words: ‘‘Sawaisingh’s father is 
alive but he is an outcaste. He is almost 
mad and is a drunkard. He lived separvte 
from Sawaisingh during the life-time of the 
latter. 

There is in this statement not a single 
word wherein the prior mortgagee Ohhatter- 
singh may be said to have denied the 
title of Sambhusingh to the property, on ths 
contrary in asserting that he was managing 
the villages in the capacity of the posses- 
sory mortgagee there was a clear admis- 
sion of that initial joint title of his mort- 
gagors Sambhusingh and Sawaisingh under 
which he originally entered into possession 
in 1892. 


Exhibit P-1, dated 8th June 1903, is fhe 
statement of Sambhusingh and Ezs. P.58 
and 59 are the statements of Chhatersingh 
madeiespeclively on 8th June 1963 and 
25th June 1903, Exhibit D-10 is the ordir 
dated Ist August 1903. It will be seen 


ae 


from these proceedings that Sambhusingh 
did desire to assert that the mortgagee's 
name should be removed from the record 
and hisown name may be entered in place 
of Sawaisingh, on theground that the mort- 
gage was satisfied but that the mortgagee 
had not delivered possession. He, however, 
did not assert any title hostile to that of 
his grandsons because while saying that 
his own name should be recorded he con- 
ceded that he could “show no reason why 
mutation should not be recorded in the 
names of Sawaisingh’s sons'’ Chhatter- 
singh's statements in this connection are 
Bignificant. Exhibit P-58 is a copy of his 
statement dated 8th June 1903, wherein he 
clearly repudiates the mortgage dated 13th 
June 1901, Ex. D-7, and says in very 
emphatic terms that be still holds posses- 
sion under his prior mortgage of 1892 and 
holds up that mortgage as still subsist- 
ing. He says he “did not agree” to the 
simple mortgage and “did not go to the 
Registrar's Office” meaning thereby that 
the simple mortgage was a unilateral act 
of Sawaisingh alone and he had not agreed 
to-it. On 25th June 1903 he was further 
examined and on this occasion he made 
the following important admissions which 


” clearly.prove that he did not regard that his 


right to hold possession under the mort- 
gage of 1892 as a possessory mortgagee, 
had come to an end and thatit still subsisted, 
His words to the effect are “Sawaisingh 
brought it (meaning the original mortgage 
dated i3th June 1901) tome and wanted 
the previous mortgaze-deed back. 1 de- 
manded Rs. 1,106 in cash as promised. He 
said he had nothing, I then told bim that 
1 would not agree tillthe amount was paid 
in cash. He took away the deed of simple 
mortgage which he had brought. I hold 
the deed of mortgage dated 7th June 1892 
still and I produce it (seen and returned). 
Then there was no talk over the matter 
and Icontinued to hold the three villages 
in my possession. I am in possession stil] 
as admitted by Sambhu ” In this statement 
also I find no repudiation or denial of 
Sambhusingh’s title as a mortgagor but a 
clear admission that the old relationship 
of mortgagor and mortgagee created by the 
deed of 1892 still subsisted. The order 
dated ist August 1903, Ex. D-10, passed bv 
the Revenue Officer also does not in any 
way go against Sambhusingh’s title aga 
joint co-parcener, in the family estate. 
Soon after this followed proceedings for 
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the appointment of a guardian for the minor 
sons of Sawaisingh. 

It appears from Exs. D-3, D-4, D-11 and 
D-12 that there were three rivals for the 
guardianship of the minor grandsons (Kalu 
and Bholu) of Sambhusingh. The case of 
Sahebsingh was Case No 2¢f1903 Hisappli- 
cation was opposed by Sambhusingh and pre- 
sumably also by Chhatersingh. It was reject- 
ed on 24th August 1903, as per order of that 
date (Ex. D-11.) 

Immediately on the dismissal of Saheb- 
singh's application Sambhusingh made an 
application on 2nd September 1903, but 
Sambhusingh’s petition was rejected for 
want of evidence on 14th October 1903 (vide 
Ex. D-12) After some statements were re- 
corded or filed in the case (see Exs. D-3 and 
D-4) Chhattersingh opposed the appointment 
of Sambhusingh on several grounds but no- 
where do J find any assertion that he had 
absolutely no title to the property and that 
it was the exclusive property of the minors, 
If the defendants Nos land 2 wanted to 
rely on any admission by Sambhusingh that 
they (and not he) were the owners of the 
property, contained in those proceedings or 
in the petition for guardianship they would 
surely have filed it as an exhibit in the 
case. Itis, therefore, clear that there is 
nothing before me evenin these guardian- 
ship proasedings which could be construed 
as an open assertion of hostile title to the 
property by anybody much less by the pos- 
sessory mortgagee, in derogation of the 
rights of Sawaisingh, asa joint member of 
the co-parcener. IfI may guess itis just 
possible that Sambhusingh was advised not 
to prosecute the proceedings any further as 
he was the manager and lawful guardian of 
his minor grandsons under Hindu Law and 
no guardian could be appointed for the 
undivided interestof minor members of a 
co-parcenary governed by the Mitakshara 
School of Hindu Law, Whateverthe cause 
may be the guardianship proceedings termi- 
nated on 14th October 1903 as per Ex. D-12 
andthe boys continued to Jive under the 
custody of Chattersingh who posed himselfas 
their guardian and desired to show to the 
world that he was still holding possession 
ander the mortgageof 1892. This was then 
the state of things towards the end of 1903 
and in the first half of 1903, i.e., just a few 
months before the mortgage-deed in suit 
Ex. P-30 wasexecuted. Iam not prepared 
tohold that the possession of Chattersingh 
or for the matter of that of the present de- 
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fendants Nos. 1 and 2, was of hostile nature 
asagainst Sambhusingh in 1903. It would 
not, therefore, be inferred that the defend- 
ants were in adverse possession as against 


Sambhusingh or that their adverse poeses-. 


sion commenced atany time prior to the 
mortgage dated 14th July 1904. 

It is argued that the admissions made by 
Ohattersingh inthe mutation proceedings in 
1903 were subsequently withdrawn or ex- 
pene and that they were designedly false 

ecause Chattersingh desired to keep Sam- 
bhusingh out of the estate and did not desire 
to acknowledge his title to be a subsisting 
one, and, therefore, these defendants Nos. 1 
and 2 should not be held bound by what the 
mortgagee may have falsely admitted, The 
defendants being minors and their natural 
guardians, the mother and father being dead, 
their legal guardian was their grandfather 
Sambhusingh. It is sought to be established 
that the mortgagee Chattersingh’s possession 
was their possession and not Sambhusingh’'s 
possession and that as Ohattersingh’s prior 
mortgage was eatisfied by the renewal of 
mortgage of 1901 his subsequent possession 
could not be traced back to the mortgage of 
1892 but at the most may relate to the later 
mortgage of 1901 to which Sambhusingh 
was not a party. It was executed by 
Sawaisingh alone. 

It was quite open to the defendants Nos. 1 
and 2 to show that their father acted inhis 
individual capacity and not as the manag- 
ing co-parcener of the jointfamily when in 
1901 he executed the mortgage and that the 
mortgagee also dealt with him as such so 
that the latter's management in his former 
capacity ofa mortgagee acting on behalf 
of the joint family came to an end and he 
entered into possession and held possession 
under the independent title of Sawaisingh 
and his sons and thereby denied the title of 
Sambhusingh. 

An attempt has been made to prove that 
Ohattersingh had vacated possession some 
time in 1901-02, but I am not prepared to 
believe that part of theevidence as I think 
it to be highly improbable. It isa very 
significant fact that in the suit for redemp- 
tion filed in 1904 Chattersingh at once chang- 
ed point and began to assert that the mort- 
gage of 1892 was satisfied by the renewal of 
1901 and that he held possession not as 
a mortgagee under theold deed. He may 
have several motives in telling lies but 
the pleas which thea present defendants 
Nos, 1 and 2 have now advanced are in 
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direct contradiction to their own asseitio: in 
the redemption suit as also in the appeal 
filed in the Divisional Judge's Court. In 
thecourseof that suitSambhusingh died and 
as the suit for redemption was dismissed by 
the first Court on the ground that the cld 
mortgage was already substituted by the 
new mortgage they controverted that psi- 
tion and asserted the contrary. See the 
grounds of appeal filed by these defend- 
ants as plaintiffs after Sambhusingh’s death 
Ex. P-28. This was no doubt during their 
minority, and it could fairly be argued that 
the defence then made may not bind th.m 
as it was advanced by their guardian. Eut 
what reliable evidence have we got befcre 
us which might be said to have established 
their assertion that they were holding 
adversely to their grandfather? The liti- 
gation of 1904 which lasted till 1fc6 
ended in a declaration that the prior mcit- 
gage was redeemed by the execution of a 
new mortgage by Sawaisingh in his caa- 
city of a manager of a joint family consi-t- 
ing of himself, his father and his sons. Ex- 
hibit P 27 ig a prima facie good picce of 
evidence which may serve at least to shift 
the onus of proof on the defendants Nos 1 
and 2to show that their father was rot 
acting as a manager in transaction of 19% 1. 
There is absolutely no rebutting evidence 
to disprove this prima facie case to prove 
that either between 13th June 1901 and tne 
date of their father's death 28th February 
1903 or between the latter date and the date 
of Sambhusingh’s death some time befcre 
April, 1905 (Kx. P 24) there was an open 
denial of Sambhusingh’'s title by them or hy 
any body else acting on their behalf. In 
fact Sambhnsingh acted in the joint interest 
of himself and the minor grandsons in filing 
the redemption Suit No. 47 of 1904 on 15th 
July 1904. His attitude was not in any 
way adverse to their interest, much less 
could it be said that there was any adverte- 
ness of interest between them on one hard. 
and Sambhusinghon the other,although cne 
can very well understand that Chattersing h 
had a strong desire to keep the profits to 
himself, as long as he could, during the 
minority of the present defendants, aid 
apprehended and perhaps reasonably. that 
the income of the property may be wasted Fy 
Sambhusingh in case he were able to sect: + 
it as the guardian of his minor sons, whe 1. 
however, he found that according to tle 
accounts attached to the plaint, Kx. P-30a:n 
the redemption suit, he would be made 
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answerable for profits, he thought that the 
safer course was to plead that the mortgage 
- was satisfied by the renewalof the year 1901 
aod in order to ward off his responsibility 
for further accounting also he thought it 
safe to adopt the attitude that he held pos- 
session only asa de facto guardian of the 
minors, Kallu and Bholu, after the date of 
that mortgage. This was in direct contrast 
to the former statements (Hx. P-57 to 59). 
These statements were, therefore, made 
from motives of self protection rather than 
from a desire toset up a prescriptive title of 
Sawaisingh and hissonsas against Sambhu- 
singh. For all these reasons and for the 
reasons given by the lower Oourt, I hold on 
both the points urged in the defendants 
Nos. 1 and 2's Appeal No. 56 of 1922 that the 
decision appealed against is correct and 
must beupheld. That appeal, therefore, 
fails and is dismissed with costs. 

The plaintiff's appeal challenges the dis- 
missal of the claim so far as the interests 
of the defendants Nos. 1 and 2 are concern- 
ed and she seeks to bind the said interests 
by the decree by asking this Court to dis- 
sent from the finding of the first Court on 
the point of legal necessity. 

I have already held above that the prior 
mortgagee was trying all sorts of dodges 
for evading hia own accountability for the 
profits of the three mortgaged villages in 
his possession, 

The family consisting of Sambhusingh, 
Sawaisingh and the latter's minor sons was 
a joint family in the property owned, by 
which all of them had a joint interest. I 
have als) held that Sambhusingh’'s relin- 
quishment in 1891-92 was not a release of 
his ownership but was only a relinquish- 
ment of his right of management so as to 
makehisson Sawaisingh the manager in his 
stead. 

Golapchand Sarkar's Hindu Law, 5th Edi- 
tion, contains the following statement of the 
law at page 314:-— 

“Tt often happens that the eldest son is 
allowed by the father to look after the 
affairs of the family under his direction, 
and sometimes he becomes the karta even 
during thé lifetime of the father who is old 
and incapable[ Parma Dubev .Mahadeo Singh 
(10)] or religiously disposed and unwilling to 
remain concerned with worldly matters.” 


The conduct of Sambhusingh in getting 
the villages mutated in thename of his only 


(10) 49 Ind. Cas. 907. 
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son after he came of age, because he hin 
self had become old, does not, therefor 
militate in any way against the spit ¢ 
the law applicable to a Mistukshara join 
family. The Trial Oourt has found that o 
the death of Sawaisingh the father of th 
defendants Nos. 1 and 2 and of their mothe 
soon after, the only person who could b 
their legal guardian under Hindu Law wa 
their grand-father Sambhusingh. Sambht 
singh by virtue of his position as the only su 
viving adult male co-parcener of the join 
family consisting of himself and his mino 
grandson became the sole manager of th 
joint estate and alao the natural and lege 
guardian competent to act on behalf of hi 
minor grandsons also. In spite of this 
there was a scramble for authority or powe 
in regard to the rightof management of th 
joint family estate, 

Chattersingh who was very shrewd an 
clever found in the death of Sawaisingh 
fitting occasion to pose himself as a frien 
and benefactor of the minors, , He very we! 
knew that the terms of the mortgage-dee 
of 1892 imposed upon him the liability t 
account for profits for the whole period o 
his management. The evidence on recor 
showsthat he had account books with hin 
in which the income and expenditure wa 
expected to be truly and accurately show: 
if they were kept in the regular course o 
business. He was acting all along wit. 
caution and it ie just possible that in orde 
to protect himself against eventuality o 
being made to account, he might hav 
furnished himself with a document in th 
shape ofan admission from the manage 
for the time being that the accounts dis 
closed a balance in favour of the mort 
gagee and that the same was secured by | 
fresh mortgage. He never contemplate 
the contingency, which eventually happen 
ed, of Sambhusingh surviving Sawaising! 
and his becoming again the managin; 
member of the joint family as also th 
legal and natural guardian of the mino 
sons of Sawaisingh. Otherwise he coul 
not have failed to provide against it b; 
getting Sambhusingh also to join in th 
renewal of the mortgage or at least done i 
with the express consent and concurrence 
of theold man as well, as he was one o 
the joint mortgagors under the deed o 
1892. Although he had thustaken a forma 
document from Sawaisingh who seems t 
have all along been under his obligatior 
he did not leave or slacken his hold on th 
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mortgaged property. He did not relin- 
quish his possession under the prior usu- 
fructuary mortgage by notifying the trans- 
ference of possession to the revenue author- 
ities and still remained liable to the Gov- 
ernment for the payment of land revenue 
and for the performance of his duties as 
lambardar of the 3 villages, It is just 
possible that in order to secure the admis- 
sion that Rs. 2,000 were due on taking 
accountof the prior mortgage, Ohattersingh 
may haverepresented to Sawaisingh or even 
to the outside world that a much larger 
amount was still due and that he was relin- 

uishing it. Ifone read the statement of 

hattersingh (Ex. P-57) in the light of this 
probability one may say there is a good 
deal of consistency in what he did from 
the point of view of safe-guarding him- 
self against future accountability for pro- 
fits in the event of redemption being sought 
by Sawaisingh or his sons. 

Apparently he had not entered this new 
transaction in his account books in 1901 
as he would have been required to square 
up the account of the mortgage even before 
the due date which was to come off in 1402, 
and he would at once have been required 
to clear out or vacate possession. Sawai- 
sing was already, as the evidence shows, in 
the habit of taking part in the collection 
of rents,’ ete., from the cultivators and 
it ia very likely that inthe year 1901 and 
190? he took part or was made to believe 
that he had a freerhand in making the 
collections. But the mortgagee Ohatter- 
singh's accounts for those years would 
perhaps have disclosed the real state of 
things asin all probability the collections 
must have been kept with him as the land 
revenus had still to be paid by the mort- 
gagee whose name still continued recorded 
in the village papers and as the Govern- 
mert would look to him for such payment 
and would distrain his moveable property 
or adopt other coercive processes, for a 
summary recovery of land revenue from 
him. I see much force, although at the 
sametime I am fully conscious that there 
was no grain of truth in what he stated in 
the following concluding sentence of his 
statement dated 8th June 1903 (Ex P-58): 
“ Had mortgage been really redeemed 
Sawaisingh would have got my name re- 
moved.” This served a good excuse for 
him to continue in possession as before in 
the events which tock such a turn by the 
death „of Sawaisingh beforeSambhusingh, 
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that he had only to give atwist to the fasts 
to suit them to the altered conditions, 
This he could very easily do, andin fact 
did, as he had manceuvered the whole game 
very cleverly from the very beginning. 
He found that if he were to get hold of 
the minor sons of Sawaisingh and come for- 
ward as their ostensible benefactor and de- 
clare that he holds the property under the 
old prior mortgage of 1892, Sambhusingh 
would be powerless to deprive him of the 
possession of the property either in his 
own individual or representative capacity as 
the guardian and manager of the estate in 
which he and his ‘grandsons were interest- 
ed except by a suit for redemption on pay- 
ment of what may be found due on proper 
accounts. His former omission to cause 
mutation of names, the absence of jama- 
kharcha entries inthe account books, the 
presentation of the mortgage-deed of 1901 
by the hand of Sawaisingh instead of by 
his own, and the outwardly symphatic role 
ofa de facto guardian of the minors which 
he then played in the mutation and the 
guardianship proceedings by throwing all 
sorts of abuses and attributing all kinds of 
vices to Sambhusingh to show that he was 
unfit to be their guardian enabled him to 
turn the whole scaleinto one of his still 
continuing to hold possession as a possessory 
mortgagee as before, instead of that ofa 
person who had absolutely no claim against 
the estate, by reason of the debt having 
been fully satisfied out of the usufruct he 
enjoyed for so many years. He was more 
than a match for the decrepit old man of 
Sambhusingh’s type who had become fallen 
being into one of his ways of life, for 
want of a proper care taken in his old 
age. Sambhusingh was apparently treated 
by his undutiful son very unkindly and 
was looked upon as an unwelcome drone on 
the family and perhaps on the society, 
which is the hard lot of many a parent 
rendered incapable and infirm by old age 
in this Hindu society. Sambhusingh tried 
his best to rise equal to the situation but 
for want of proper support he could not 
He tried his chance on the revenue side as 
also in the summary guardianship proceed. 
ings but was met with determined opposi- 
tion on the part of Chattersingh. He thus 
failed in the comparatively less costly re- 
medies, and found that matters might grow 
worse if he allowed the samestate of things 
to continue and failed to seek the more 
costly remedy of asuit for redemption and 
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possession. It appears that he had a friend 
in Tejusingh, a malguzar of several villages. 
He took legal advice in the matter, conferred 
with persons who were in a position to 
help him financially and when the financer 
was found to be under the direct advice and 
guidance of a leading legal practitioner of 
the place actually concluded the transaction 
of the mortgage in suit. The mortgagee 
also, as the aides shows, had legal advice 
and he doesnot appear to have taken any 
unfair advantage of the helpless condition 
of Sambhusing in those days, but acting 
bona fide and afterdue enquiry agreed to 
advance what was then reasonably esti- 
mated as the probable dot of the litigation 
in the form which aloneit could then take. 
The mortgages got the mortgage-deed 
executed on l4th July 1904 at the office of 
Mr. Sohni and got it attested by him after 
having got the Pleader’s clerk to scribe it. 
The document on the face bears all the 
stamps of a genuine and bona fide enquiry 
having preceded the transaction, and there 
is absolutely nothing in’ the surrounding 
circumstances which could be said to have 
been suggested even remotely that the 
step that was being then taken was anill 
advised or imprudent step in the interest of 
the persons interested in the property, the 
profits of which Chattersingh was then try- 
ing to grab for a further period of the 
minority of the sons of Sawaisingh. If he 
had slept over this he would have been 
grossly negligentia the discharge of his 
duties as the manager of the joint family 
and even if for a moment it bə assumed 
that the property was the property solely 
belonging to the minors and he had no 
interest therein as a joint co-parcener, still 
Tam prepared to go to the length of hold- 
ing that the act of Sambhusingh in at once 
suing to redeem the mortgage under which 
the mortgagee professed]y held the posses- 
sion (as his repeated declarations in Exa. P- 57 
58 and 59) and other contemporaneous 
documents showed, was the proper step 
which a prudent manager was bound to 
takeand should have taken. The litigation 
was, therefore, one which, in my opinion, 
was very necessary and having been con- 
celvedin the best interests of the minors 
was supported by legal necessity. It is 
needless to cite authorities in support of 
the proposition that a manager can alienate 
joint family property by way of sale or 
mortgage in order to meet the costs of 


litigation which became imminent and. 
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absolutely necessary in the circumstances 
then existing. The mortgage was thus 
justified by legal necessity and it binds the 
interests of the present defendants Nos. | 
and 2 also. Sambhusingh’s death gave a 
fatal turn tothe litigation but that could 
notbe madea ground for throwing aside 
the transaction as an illeonceived and im- 
prudent transaction as was sought to be 
done in the Court below and in this Court 
on behalf of the defendants Nos. | and 2 
in view of the scanty evidence now avail- 
able. I need not go the length of citing 
observations of their Lordships of the 
Privy Council repeated on so many occa- 
sions to support this view of mine. I need 
only cite the cases for justifying my con- 
clusions:— 

l. Nanda Lalv. Jagat Kishore Acharyya 
(11), 2. Anant Ram v. Collector of Etah (12), 
3. Chintamanibhatla Venkata Reddi Pantulu 
Garu v. Rani Saheba of Wadhwan (13). 
Though the first case relates to an aliena- 
tion by a widow their Lordships of the 
Privy Council have held that the principle 
governing cases of limited owners also 
governs cases in which the alienation has 
been made bya member ofa joint family as 
a reference to the second case will show. 


Their Lordships have accepted as a cor- 
rect statement of Jaw the observations of 
the Madras High Court to the following 
effect in the above-mentioned third case:— 

“Tt is not disputed that the onus lay 
upon the defendant to provethe necessity 
for the sale, but having regard to the 
great lapse oftime since the transaction 
took place,...perhaps the highest on record, 
it will not be unreasonable to expect such 
full and detailed evidenceas to the state of 
things which gave rise to the sale in ques- 
tion asin the case of slienations made at 
more or less recent dates. In such circum- 
stances, presumptions are permissible to 
fill in thee details which have been ob- 
literated by time.” 


(11) 36 Ind. Cas. 420; 44 O 186 at pp 195, 198; 20 
M L T. 335, 31M L.J 563, (19016) 2M W WN 336, 4 
L W 458,18 Bom. L R 888, 14 A L J.1103; 24 O. 
L J 487; IP. L W.1, 21 0. W.N. 225; 10 Bor. L T. 
177; 43 I A. 249 (P. OW. 

(12) 44 Ind Cas 290, 40 A 171,34 M L J. 291; 7 L. 
W 323; 4 P. L. W. 226,16 A L J 2245:23 M.L. T. 
228, 220 W.N 481,270. L J. 363; 20 Bom. L.R. 
524; TH M W N 446(P QO) 

(13) 55 Ind, Cas. 538; 43 M 541; 38 M. L. J 393; 11 
L. W. 451:18 A.L. J. 367; (1920) M W.N 315: 22 
Bom L. R 541, 2U. P.L. (P. C0.) 77, 47 LA. 6, 28 
M L.T. 457 (P. Q.). 
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In this case the transaction was 19 years 
old at the dale of the present suit, the 
principal mortgagor was dead, the mort- 
gagee is also dead, many of the attesting 
Witnesses and the surety are also dead. 
The legal adviser on whose advise the 
whole litigation was started is also desd. 
Ohattersingh who posed as the ostensible 
benefactor of the minors is also dead. 
Death has removed several other persons 
who were likely to speak about the facts 
which then existed and which would have 
shown that the recitals in the mortgage- 
deed about necessity were consistent with 
the probabilities and circumstances of the 
case. As their Lordships observe in Nanda 
Lal v. Jagat Kishore Acharyya (11) “the 
recital is clear evidence of the presentation, 
and, if the circumstances are such as to 
justify areasonable belief that an enquiry 
would have confirmed its truth, then when 
proof ofactualenquiry has become impos- 
sible, the recital, coupled with such circum- 
stances, would be sufficient evidence to 
support the deed.” 

I have carefully gone through the whole 
of theoral and documentary evidence ad- 
duced in the case andI am fully satisfied 
as to the bona fides of the transaction and as 
to the fact that the mortgagee acted after 
bona fide enquiry into the truth of the re- 
presentations of Sambhusingh regarding 
the actual legal necessity for the loan so 
urgently required to finance the litigation. 

A detailed examination of tha evidence 
would only expose the unbecoming and 
dishonest attempts made by Chattersingh 
and the unfair advantage he took of the 
death of Sambhusingh during the’ pendency 
of the litigation of weakening the plaintiff's 
case on its merits and of tampering with 
the witnesses for the plaintiff on the point 
of redelivery of possession of the mort- 
gaged villages in 1901-02 toSawaisingh. In 
this view of the case, I cannot accept the 
finding of the lower Court on tha ques- 
tion of legal necessity which I hold is 
fully established. I do not consider it 
necessary to refute the erroneous view 
taken by the then District Judge as re- 
gards the necessity for filing and the 
maintainablity of the redemption suit (Ex. 
P. 25), as that decision does not operate 
as res judicata between the parties to the 
present suit. There is ample material on 
record to show that the view then taken 
was wrong The Additional District Judge 
Who has also subscribed to that view in this 
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case is, in my opinion, totally wrong for tho 
simple reason that every redemption suit 
is virtually a suit for recovery of posses- 
sion of property from the possessory mort- 
gagee after a declaration that the mortgage 
is either fully satisfied out of the usufruct 
or that it shall stand redeemed on payment 
of such amount as may have been adjudged 
to be due. ‘The consequential relief cf 
possession could not have been deemed ex- 
cept upon such declaration or redemption. 
It is wrong to say that a pvssessory mort- 
gagee can be sued in ejectment or be pro 
ceeded against as if he was a wrongdoer, 
liable for mesne profits. I c.nnot, therefore, 
subscribe tothe view taken by the lower 
Court, in common with the Judges who 
decided the redemption suit, that that suit 
was wholly unnecessary. 

No other points have been pressed beforo 
me. I, therefore, reverse the decision of the 
first Oourt so far asit exonerates the shares 
of defendants Nos. 1 and 2 from liability 


‘under the mortgage and decree the claim 


as laid against them. A mortgage- decree 
under O, XXXIV r. 4,0. P C. shall, there- 
fore, issue in favour of the plaintiff appel- 
lant in First Appeul No. 57 of 1922. The 
usual period of redemptien will be given 
from the date of this Court’s decree and 
interest during the pendency of the suit at 
the stipulated rate and costs of both the 
Courts will be included in the price of 
redemption. The defendants Nos. 1 and 
2 will pay their own costs in both the 
Courts. Interest on the decretal amount 
will run until satisfaction at 8 annas per 
cent. per mensem. 


Z. K, Decision reversed, 


i sie 


ALLAHABAD HIGH COURT. 
Seconp OivIL APPBAL No. 1858 or 1923. 
May 3, 1926. 

Present:—Mr. Justice Ashworth. 
MOHAMED FIDA HUSAIN KHAN 
— PLAINTIFF-—-A PPELLANT 
VETEUS 
HAZARI SINGH AND OTAERRS—DBFENDANTS 

—— RESPON DENTA. 
Agra Tenancy Act (II of 1901), s. 
pan _of—Condition against transfer, 
orfeiture 
An entry inthe wajibul-are relating to muaf land 
provided as follows; 


154—Muafi, 
effect of 
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“The rent of this land has been excused from of 
old, and no services are required. For the future 


also the land shal) continue te be rent-free, but the 
muafidar shall not have the power to sell or mort- 


gage 

Held, that the land was granted rent-free with a 
condition that it was not sold or mortgaged and that 
in case of a sale or mortgage ıb was liable to resump- 
tion or forfeiture, 


Appeal against a decree of the District 
Judge, Shabjehanpur, dated the 2ist Sep- 
tember 1923. 

Messrs, Iqbal Ahmad and Mukhtar Ahmad, 
for the Appellant. 


JUDGMENT.—No 
the respondents in this appeal. 
therefore, heard ex parte. 

This second appeal arises out of a suit 
brought by the plaintiff-appellant for re- 
sumption of a rent-free grant on the 
ground thai the grant was a conditional 
one and that the grantees had broken 
the condition. The defence was that the 
grant was nota conditional one, and that 
even if it was, the condition had not yet 
been broken. The first Court found that 
the wajib-ul-arz recorded as follows:—‘The 
rent of this land has been excused from 
of old, and no services are reqnired. For 
the future, also the land shall continue to 
be rent-free, but the muayidar shall not 
have the power to sell or mortgage.” 


This it held to amount to record that 
the grant was a conditional one. On the 
strength of the evidence, therefore, it 
held that the grant was a conditional one. 
It also held that the mortgage-deed having 
been completed and consideration paid, 
preach of the condition had occurred. There 
was an appeal to the District Jidge. He 
held that the wajib-ul-arz properly constru- 
ed was no evidence of a conditional grant. 
It drew a distinction between a conditional 
muafi and a muafi with a condition attach- 
ed to it. Accordingly he held that the 
plot could not be resumed, and remanded 
certain issues for determining whether 
rent could be assessed on it. Tho finding 
of the firat Court on remand was that 
s. 158 wasa barto the assessment of rent, 
because the grant had been held rent-free 
for 50 years and by two successors to the 
original grantee. This finding was chal- 
lenged in appeal unsuccessfully, and tha 
Suit was dismissed. In the present appeal 
it is urged thatthe District Judge's find- 
ing that the grant was nota conditional 
pne is wrong, and that no distinction 


It is, 
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could be drawn between a conditiona 
muafi and a muafi with a condition attach 
ed to it. The District Judge who decidec 
this point gave no authority in his judg 
ment for his views. I consider that the 
first Court was right in holding that the 
wajib ul-arz meant that the land was 
granted rent-free with a conditionthat 1 
was notsold or mortgaged. Possibly the 
District Judge had in his mind the differ. 
ence between a condition breach of whick 
involves forfeiture, and a condition breact 
of which is not specified to have such ar 
effect. Section 151, however, of the Ten. 
ancy Act, draws no distinction betweer 
conditions breach of which involve for- 
feiture and conditions breach of which 
do notearry sucha result, I hold, there- 
fore, that the land was resumable. This 
being the casc, s 158 which provides that 
where landis not liable to resumption the 
grantee shall be recognized as proprietor 
ja certain caser, has no application. I 
would note that the position never appears 
to have bean taken up in the lower Oourt 
that the wajib-ul-arz shoild not have been 
accapted as prosfof the conditions of the 
grant, and so I have not toushed on this 
point in second appeal. 

For the above reasons, I allow this ap- 
peal, and restore the decree of the first 
Court. The plaintiff will get his costs in 
the lower Appellate Gourt and in this 
Court including fess oa the higher scale, 

Z. K, Appeal allowed, 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 62 
or 1924. 

January 28, 1926. 
Present:—Mr. Justice Ramesam. 
LAHIMITY A—Dzranpant——CouUNnTER- 
PRTITIONRR—APPELLANT 


VETEUS 
MAZUR HANNISA—PatitTi onER— 


—~RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arta. 181, 182— 
Hxecution of decree—Applications for different relief 
—Subsequent application, whether in renwal of earlei 
application—Declaratory suit by unsuccessful claimant 
effect of—Limitation, extension of-—-Sale—A pplicatror 
by Haas for delivery of possession—Limutation. 

here the reliefs claimed in two successive applica 
tions for execution are different, the subsequent ap 
plication cannot be regarded as a revival of the earlie 
application. Moreover, unless there is a suspension o: 
the execution proceedings without any default on thi 
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part of the decree-holder, the principle of the revival 
ofa former execution petition cannot be utilised in 
favour of the decree-holder. 

The mere pendency of a suit by an unsuccessful 
claimant to property which has been attached in exe- 
cution of a decree, will not, in the absence of an 
injunction restraining further execution proceedings, 
operate to extend the period of limitation for execu~ 
tion of the decree. 

Anapplication for delivery of possession of pro- 
perty purchased in execution ofa decree is governed 
by Art. 181 of Sch. I to the Limitation Act and, 1f made 
more than three years from the date of the confirma- 
tion of the sale, is barred by time. The mere pendency 
of a suit by an unsuccessful claimant to the property 
does not suspend the right of the auction-purchaser 
to apply for the delivery of possession. 

Appeal against an order of the Court of 
the Subordinate Judge, Kistna, at Ellare, 
dated the 16th day of October 1923, in A‘ B, 
“No 115 of 1923, preferred against an order of 
the Court of the District Munsif, Kovvur, in 
E. P. No. 110 of 1922 and O. M. P. No 2096 
of 1922, (O. 8 No. 316 of 1912 Additional 
District Munsif's Court, Kovvur). 

Mr. P. Somasundaram, for the Appellant. 

JUDGMENT.—This Oivil Miscella- 
necus Second Appeal arises in the execu- 
tion of a decres in O.8. No. 316 of 1912 
dated 6th January 1915. The decree was 
obtained by the respondent against her 
husband, the appellant. The first execution 
petition was filed on 20th September 1915. 
The appellant's immoveable property was 
attached, There was a claim petition. It 
was dismissed on 26th February 1916. The 
attached property was sold in September 
1916 and the sale was confirmed on 10th 
October 1916. Meanwhile the defeated 
claimant filed an original suit to establish 
his right, O. 8. No. 420 of 1916. This was 
dismissed on 9th November 1917. An 
appeal to the Sub-Court, A. 8. No. 55 of 
1918, was dismissed on 13th November 1919. 
The decree-holder then filed a petition for 
further execution, E. P. No. 44 of 1920 
dated 13th November 1919. She was asked 
to state how her petition which was more 
than three years from the earlier petition 
was not barred. She gave no explanation. 
She asked for further time. After time 
was extended twice the following order was 
passed; “Time can no longer be granted. 
Rejected”. It does nat appear on what 
ground it was rejected. If it was rejected 
on the ground that it was out of time, pos- 
sibly the order may be res judicata, See 
Vyapuri Koundan v. Chidambara Mudaliar 
(1), Butitis not clear to.me that it was 
dismissed as barred. Anyhow the point 


(1) 18 Ind, Cas, 607; 24 M, L. J, 26; 37 M, 314, 
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will have to be considered now. The decree- 
holder then filed the present petition on 21st 
February 1922. In this petition she prays 
for arrest of the appellant. She also applied 
in O, M. P. No. 2086 of 1922 for delivery 
of the property which was sold in 1916, 
The District Munsif held both the petitions 
to be barred and dismissed them. There 
was an appeal to the Subordinate Judge of 
Masulipatam. He held that E. P. No. 44 of 
1920 dated 13th November 1919 musi be 
regarded as a continuation of her execu- 
tion petition in 1915 on account of the inter- 
vening suit by the claimant which termi- 
nated in 1919 and, therefore, that that ap- 
plication was not barred and the present 
application which is within three years from 
that is also not barred. But this ground of 
the Subordinate Judge cannot be upheld. 
The execution petition of 1915 was forattach- 
ment of property and sale. The petitions of 
1919 and 1922 were for arrest. Asthe relicfs 
are ‘entirely different, the later petitions 
cannot be considered to be a revival of the 
earlier execution petition. Moreover the in- 
termediate suit was by the claimant and not 
by the decree-holder. There was noorder of 
injuaction in the suit stopping further 
execution, Not unless there was a suspen- 
sion without any default on her part can 
the principle of revival of a former execu- 
tion petition be utilised in favour of the 
appellant The result is, it must be held 
that E. P. No, 110 of 1922 is barred and 
should be dismissed with costs throughout. 

The other petition ©. M. P. No. 2096 of 
1922 for delivery of property was not dealt 
with by the Subordinate Judge in his order 
apparently by an oversight. To prevent 
any misconception as to its termination ] 
must deal withit. Under Art. 181 of the 
Limitation Act the application for delivery 
must be made within three years from the 
time the right toapply accrues. Such right 
accrued on 10th October 1916 when the sale 
was confirmed. The respondent has not 
appeared before me and has not assisted 
me. I tried my best to find out in the 
record something to help her to save her 
application for delivery of property and the 
learned Vakil for the appellant has placed 
the facts fairly before me. Iam not able 
to find anything to help her, Though the 
intermediate sult by the claimant relates to 
the matter of the house and though in this 
respect the application for delivery is differ- 
ent from the application for arrest, still itis 
difficult to see how it suspends her right, and 
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how the application for delivery can be 
distinguished from the application for 
arrest. [n the case of application for deli- 
very we have nothing to do with the revival 
theory. The only question is when the 
right to apply accrued. It is a different 
Article that governs an application for 
delivery and as this application is more 
than three years from the confirmation of 
sale, this also must be held to be barred, 
The result is, in this matter also the District 
| Munsif’s order is restored, 
V. N. V. 

Z. K, 


Appeal allowed. 


MADRAS HIGH COURT. 
APPRAL AGAINST ORDER No. 50 or 1925. 
; = December 11, 1925 : 

Present: ~Mr. Justice Devadoss and 
Mr. Justice Wallace. 
ABDUL HAKIM BAIG AND oTHERs— 
APPBLLANTS 
VETEUE 
MAHOMED BURRAMMUDDIN AND 

; OTHERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 8 98, scheme 
framed under—Clause enabling application for altera- 
tion of scheme, legality of—Remedy of party —Order 
on application, whether in execution—A ppealabiltty— 
Provision in scheme investing Court with diserplinary 
jurisdiction over trustee, legality o ig 

Section 92, ©. P. O, is intended to be enforced 
whenever any of the reliefs mentioned in it 18 asked 
for, whether or not a scheme has already been framed 

under it. [p. 724, col. 2.] ; 
> Where a scheme has been sanctioned for the ad- 
ministration of a trust under 8 92, O P. O., Courts 
are not at liberty ona mere application in the suit to 
grant a relief of the nature which s. 92 of the O. P O. 
gays shall be obtained by a suit. [p. 722, col. 2, p 724, 


col. L. 

When a scheme is settled, the suit comes to an end 
and where the scheme has to be modified aftor the 
suit so comes to an end, though the Court has power 
to alter it, the proper course would be for the party 
to apply to the Advocate-General for permission to 
obtain a specific relief, and if the Advocate-General 


gives permission, an application may be made. But- 


without it an application cannot be made by any one 
to alter the scheme framed [p. 723, col. 1.) 


Where ascheme purports to confer on the Court 


power to grant a relief covered by s. 92, O, P. O., such 


authority in the scheme is beyond the jurisdiction and, 


ultra vires of any Court to grant because in effect it 
abrogates s. 92 of the O. P. O [p. 722, col. ij 
Sevak Jeranchod Bhogilal v. Dakore Temple Com- 
mittee, 87 Ind, Cas 313; 49M LJ. 25; 23 A.L. J, 
655, A. L R. 1925 P. O. 155; L. R. 6 A. (P. O.) 117; 
1925) M. W. N. 474; 20. W N. 535; 410. L, J. 628; 
$s L. W. 246; 27 Bom. L. R. 872; 30 0. W. N. 459 
P. 0), Ayinavilli Narayanamurthi v, Bulusu Achayan 


“ 
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sastrulu, 85 Ind Cas. 188; 20 L. W. 697; 47 M. Ld 
714, A Í. R. 1925 Mad. 411, Bangarammal v. Ramanuj: 
Iyengar, 94 Ind. Oas. 610, Ryalt Brahmayya v 
Venkatasurya Narayanamurthy, 94 Ind. Oas 554, 5( 
ML J 408,A I R 1924 Mad.557 and Stan Pillar y 
Venkateswara lyer, 92 Ind. Cas 556; 22 L. W. 796; A 
I R. 1926 Mad 130, relied on. l 

Where one of the clauses ina scheme under 6, 9% 
Stated that the provisions of the scheme may be 
aitered or modified as if it were in execution of the 
decree in the suit on the application of not less than é 
worshippers, on an application to modify the scheme 
so as to cut down the term of trusteeship from life 
membership to one of 5 years: 

Held, that thera was no decree to be executed and 
the application was not maintainable. [p. 723, col. 1.] 

Parties cannot invest the Court with jurisdictior 
which 1t is Incompetent to exercise ‘To empower £ 
Court by a piovision ın a scheme framed unders 92 
C, P O, to exercise disciplinary jurisdiction over the 
trustee and panchayatdars of a religious institution 16 
practically investing the Oourt with power of manage. 
ment of the institution [p 723, col. 2.] | 

A clause ina scheme providing that the Court may 
on the application of not less than 3 worshippers act 
in the matter of disciplinary jurisdiction over the 
trustee aud panchayatdars 13 without jurisdiction, and 
ultra vires ‘|p 723, col 1 | 

No appeal lies against an order passed bya sub- 
ordinate Court with regard tothe alteration of a 
scheme once settled by the Court under s 92, O. P-O. 
[p 726, col. 1.] 

Appeal against an order of the Court of 
the Subordinate Judge, Bezwada, dated the 
16th December 1921, ın O. M. P. No. 2259 of 
192), in O. S. No. 113 of 1913. 

Mr. V. Ramadoss, for the Appellants. 

Messrs. S. Varadachart and P, Satya- 


narayana Row, for the Respondents. 


JUDGMENT. 

Devadoss, J.—A scheme was framed 
for a mosque at Bezwada in O. S. No; 
113 of 1913. Five worshippers at .the 
mosque applied to the Subordinate Oourt 
at Bezwada to have the scheme amended. 
The Subordinate Judge after taking evi- 
dence has amended the scheme to a con- 
siderable extent. This appeal is by the. 
members of the panchayat who were 
appointed to hold office for life. The 
question raised in the appeal is whether 
the folloying clause in the scheme is 
ultra vires or intra vires: “The provisions: 
of this scheme may be altered or modified: 
as if it were in execution of the decree in 
this suit-on the application of not legs. 
than 3 worshippers resident in Bezwada 
to the Sub-Court exercising original juris- 
diction over the town of Bezwada or in 
the absence of such Sub-Court, the District 
Court of Kistna.” 

The contention of Mr. Ramadoss for the 
appellant is that this provision is ultra 
vires, Before considering the question 
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whether such a clause is uliya vires or not, 
we have to see what the clause means. 
Under the clause an application can be 
made asifin execution of the decree. lt 
has been held by the Privy Council in 
Sevak Jeranchod Bhogilal v, Dakore Tem- 
ple Committee (1) that an order on an 
application of this kind is not an order 
on an execution application. In that case, 
under the decree, the District Court was 
empowered to frame rules for the working 
of the scheme. Oertain rules were framed 
and an appeal was preferred to the High 
Court against the order of the District 
Judge. The Privy Council held that no 
appeal lay against theorder of the District 
Judge. In Runganatha Thathachariar v. 
Krishnaswami Thathachariar (2) it was 
held that no appeal lay against the order 
of appointment of a trustee by the Sub- 
ordinate Judge in exercise of the powers 
given to him under the scheme. In that case 
some worshippers interested in the temple 
presented a petition to the Sub-Court for 
directions to fill up a vacancy caused by 
the resignation of a trustee, The Sub- 
ordinate Judge directed the Board of 
Supervision to fill up the vacancy. The 
trustes who is said to have resigned ap- 
pealed to the High Oourt. The High Court 
held that though the order of the Sub- 
ordinate Judge was a judicial one, it was 
not passed in execution and, therefore, no 
appeal lay. The application of the re- 
apondents cannot be considered to be 
an application in execution. Parties can- 
not by consent give power to a Court 
fo treat the matter ina particular way. 
This contention necessarily involves 
an objection to the maintainability of 
this appeal. The order passed by the lower 
Court not being one in execution, no appeal 
lies. It cannot be treated asa decree with- 
in the meaning of s. 47. Though in 
many cases appeals were allowed, yet 
after the ruling ofthe Privy Oouncil in 
Sevak Jeranchod Bhogilal v. Dakore Temple 
Commitee (1) Oourts are incompetent 
to entertain appeals against orders passed 


by subordinate Oourts with regard to the. 


alteration of a scheme once settled by the 
Court. I, therefore, treat this asa revision 


(1) 87 Ind. Cas 313; 49 ML. IJ. 25; 293 A 1. J. 555; 
A. I. R. 1825 P, 0.155; L. R. GA, (P.O) 117; (1925) 
3L WON, 474; 2.0. WON. 545: 41C LJ 628, 221. 
W, 240; 27 Bom. L. R 872; WO, W. N 459(P CO) 

(2) 75 Ind. Cas, 189, 47 AI 439, 18 L. W, 237, (1923) 
M W.N. 484; A. 1. R. 1924 Mad, 369. 
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petition as I consider that the lower Couri 
acted without jurisdiction in altering th. 
scheme. 

The contention of the respondent is that 
a scheme once frained is always liable to 
alteration and that the Courts in India have 
the same power a3 the Courts of Chancery 
in England and that Courts can always 
alter schemes for proper reasons. ‘That the 
Gourt has power to alter a scheme cannot be 
denied. Any scheme framed for the 
management of a public, charitable, or relj- 
gious institution or trust can always Le 
altered for proper grounds. The question 
is whether it should be done as provided 
by s. 92 or by an application to the Court 
which framed the scheme. In several 
schemes provision is made for alteration by 
anapplication to the Court by the parties 
or by persons interested in their working, 
In the well-known Tirupati case (3), such a 
provision was made in the seheme. Vade 
Prayag Dossji Varu v. Tirumala Sriranga- 
charla Varu (3). The question is whether 
such a provision gives the Court jurisdic- 
tion to alter the scheme on an application 
made toit. When a scheme is settled the 
suit comes to an end, To say that any 
person could apply to alter the scheme 
once framed would necessarily mean that 
the suit is pending. It cannot be said 
that the suitis pending for all time from 
the mere fact that the scheme framed con- 
tains a provision that an applivation can 
be made for altering the scheme. Secticn 
92 of the CO. P. O. requires the sanction 
of the Advocate-General or the Collector 
of the District to enable persons to bims 
a suit for obtaining directions of the Court 
for the administration of a trust or tor 
settling ascheme. If it as held that by 
virtue of a clause ina scheme providing 
for its alteration on application, the Court 
cao alter the scheme, the provisions of s. u2 
would be practically abrogated. When 
s. 92,0. P, ©., directs that for the serte- 
ment of a schemeand for other reliefs the 
sanction of the Advocate-General shonld 
be obtained, it would be ultra cires of uny 
Court to obtain jurisdiction by inserting a 
clause in the scheme whereby persons inter 
ested in the scheme or others are enabled 
to apply tothe Court forthe alteration of 
the scheme. Before a scheme is actualit 
put in working order, it is open tu the 
parties to the suit in which the scheme is 


(3) 30 M. 138; 11C. WON. de, 9 Ban. Pos 
17M. L.J. 238; 2M. La TG SL AL Ta PLOY 
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framed to apply to have the scheme modi- 
fied. But where a scheme has to be modi- 
fied after the suit comes to an end, though 
the Court has power to alter the scheme, 


it could do so -only after the formalities: 


required by law are complied with. The 
anaiogy of the English practice cannot be 
relied uponin support of the contention 
that such provision is intra vires. In Eng- 
land the Attorney-General or the relators 
can apply forthe framing of a scheme and 
for its modification. The Oourt of Chancery 
is in London and the Attorney-General is 
practically, if not actually, in charge of the 
conduct of the proceedings. But in this 
Presidency where there are so many Dis- 
trict Courts and Subordinate Courts entitl- 
ed toact under s. 92, itis impossible for 
the Advocate-General to have control over 
persons who obtain permission from him 
to file suits under s. 92, In practice the 
persons who obtain permission act independ- 
ently of the Advocate-General and he 
very seldom interferes in the conduct of 
the suit. When Courts find some difficulty 
or when they think that the help of the 
Advocate-General should be obtained they 
no doubt call upon the Advocate General 
to help them. Butin the absencé of such 
a request from the Court the Advocate Gene- 
ral does not trouble himself about the con- 
duct of asuit under s. 92. That being so, 
the analogy of the English practice cannot 
be held to apply to the practice obtaining 
here. Where a clause in the scheme is 
opposed to, or contravenes, a specific’ pro- 
vision of law,it cannot be said that that 
clause is inira vires from the mere fact 
that the Court gives sanction for its in- 
clusion in the scheme. In Ayinavills 
Narayanamurtht v. Bulusu Achayyasa- 
strulu (4) Spencer, Offg. O. J., and Brini- 
vasa Iyengar, J., were of opinion that 
such a clause :was ultra vires having re- 
Se to the express provisions cf s. 92, 

. P. ©. In two cases to which I was a 
party Bangarammal v. Ramanuja Iyengar 
(5) and Iyah Brahmayya v. Venkatasurya 
Narayanamurthy (6) it was held that such a 
wide clause as the onein this case was ulira 
vires of the Court. Spencer and Madhavan 
Nair, JJ., held the same view in Sivan 


(4) 85 Ind. Cas. 138, 20 L. W. 687; 47 M, LJ. 714; 
A. 1. R. 1925 Mad. 411. 
2) A aa 7 810. 
4 Ind. Oas. 554; 50 M. L.J, 409; A.J, R: 1934 
Mad, 557. Bi - 
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Pillai v. Venkateswara Tyer (7) and in'O. R. 
P, No. 152 0f 1924-the learned Chief Justice’ 
was of the same opinion. In’ O. 8. No. 430 of 
1895, Bakewell, J., held that any relief which 
was covered bys. 92 could not: be dealt 
with by the Court on an application in the: 
suit in which the scheme was framed. 
The argument of Mr. Varadachari for the 
respondent is that such a clause is intra 
vires, for ‘in order to effect proper work- 
ing of the scheme, or owing to the changed. 
conditions, the scheme can: be. modified . 
and for doing so ar application::can be 
made in the suit itself, whateversmay be 
the distance of time from. the actual fram- 
ing of the scheme to the date on which the 
application is made; and he relies..upon. 
Sadupadhya Omeshanand.Oja v. Ravaneswar 
Prosud Singh (8), ‘Govindaswamy -Nardu 
v. Uchappa Goundan (9) and Muhammad 
Waheb Hussain v. Abbas Husain (10). In 
Govindaswamy Naidw v. Uchappa Goundan 
(9) Krishnan, J. doubted the competency 
of an application to alter a scheme though 
Spencer, J. was ofa different opinion. In 
Sadupadhya Omeshanand Oja v. Ravanes- 
war Prosad Singh (8) reference was made 
to Damodarbhat v. Bahogilal Karsondas 
(11). These cases do not really touch the 
question. If a-clause provides for the re- 
moval ofa trustee on an application, that 
clause is invalid, forit goes right across 
the provisions of s. 92. In order to remove 
a trustee a suit has to be filed with the 
sanction of the Advocate-General. Obtain- 
ing the sanction of the Advocate-General 
is not merely a matter of form. The Ad- 
vocate General, as a responsible officer, is 
bound to see whether the applicant has 
made outa proper caseand to satisfy himself 
that the grounds are not frivolous before he 
grants sanction. To apply for the removal 
of a trustee, without obtaining the sanc- 
tion of the Advocate-General, because 
there ig a provision in the scheme for such . 
removal, is not merely overlooking the 
provisions of 8. 92, hut it is setting at 
naught the distinct provisions of law in- 
tended to prevent frivolous applications 


‘to Court and consequent waste of time. 


A 92 Ind. Cas. 556; 22 L. W. 796; A. I. R. 1926 Mad. 
13 


8) 43 Ind. Oas 772. 

A 70 Ind Cas: 579; (1922) M. W, N. 477; A. I. R. 
1922 Mad. 413 

(10) 71 ind Cas. 280; 4 P. L T. 326; "A.I R 1923 


Pat. 420. 
ao 24 B, 45,1 Bom L. R, 509; 12 Ind, Dec. (N. B.) 


[95 1. 0. 1926) 


The case in Rama Das v. Hanumantha Row 
(12) does not help the respondent. 

The contention for the respondent is 
that a suit under s. 92 must be considered 
to bea suit on behalfofall the worshippers 
and, therefore, itis not only the parties 
to the suit but anyone interested in the 
institution that can apply for the alteration 
of the scheme. As I have already observed, 
the Oourt’s power to alter a scheme at any 
time for proper grounds is not denied by 
the appellant. But in order to give juris- 
diction tothe Oourt, the proper procedure 
for the purpose should be adopted with the 
. necessary preliminaries, and a scheme can- 
not be altered by a mere application to 
the Court simply by reason of the existence 
of a clause inthe scheme to that effect. 
Even if sucha provision is valid, the pro- 
per course would be to apply to the Ad- 
vocate-General for permission to obtain a 
specific relief, and if the Advocate-General 
gives permission, an application may be 
made. But withoutit an application can- 
not be made by any one, athis will and 
pleasure, to alterascheme. I am prepared 
to hold that such a general provision ina 
scheme that anyone interested in the in- 
stitution can apply for the modification of 
the scheme or can apply for the removal 
of a trustee, or for any such relief, is 
ultra vires. But in this case, it is unneces« 
sary to go that length as the provision 
here is that the application should be made 
as if it were in execution of the decree in 
the suit. There isno decree to be execut- 
ed and, therefore, no application could be 
made as ifit were inexecutionof the decree. 

There is another clause which is clearly 
invalid and thatis, “The Oourt may act 
on the application of not less than three 
worshippers resident in Bezwada in the 
matter of its disciplinary jurisdiction over 
the trustee and the panchayatdars.”’ 

Such aclause makes the Court practi- 
eally the supsrintendent of the religious 
institution. The Courtsin India ara not 
empowered to interfere in matters religious, 
but they can only act in civil matters, 
To empower the Court to exercise discip- 
linary jurisdiction over the trustee and 
panchayatdars of a religious institution is 
practically investing the Oourt with power 
of management of the institution. Sucha 
provision cannot empower the Court to 
interfere in matters of internal arrange- 

(12) 12 Ind. Oas. 419; 66 M. 364; 21 M. L J. 952; 10 
M. L. T. 856; (1911) 2M. W, N. 387, 
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ment, and parties cannot invest the Cour ¢ 
with jurisdiction which it does not possess, 
for under the ©. P. O., it is only suits of 
civil nature that can be entertained. A 
elause of this kind, if held valid, would 
empower the Court to interfere in matters 
purely religious. For example, suppose 
the trustee of a temple introduces some 
new ritual. Oan the Court hold an inquiry 
whether the ritual is approved by the 
shastras and whether it should be intro- 
duced in the temple or not? Surely, the 
Court is incompetent to go into such 
matters, and parties cannot invest the 
Court with jurisdiction which it is incom- 
petent to exercise. As I hold that the 
clause in para. 9 of the scheme is ultra 
vires the order of the lower Oourt altering 
the scheme was made without jurisdiction. 
In this view it is unnecessary to go into 
the merits of the case. 

In the result the order of the lower Court, 
is set aside and the appeal is allowed with 
costs. Both parties will have thecosts out 
the trust estate. 

Memo. of objections is dismissed. 

Wallace, J.—This appeal raises ques- 
tions of great importance for religious 
trusts, and a satisfactory answer is by no 
means easy. In O. S No. 113 of 1913 
on the file of the Subordinate Judge, 
Bezwada, the final decree settled a scheme 
in respect of a Jumma Masjid in Bezwada, 

-In that scheme a committee of one trustee 
and five panchayatdars was appointed for 
life, The scheme contained aclause that 
the trustee ora member of the panchayat 
shall be liablefor removal or suspension by 
the Court for proved misconduct or neglect 
of duty and that the Court may act in 
such matters on the application of not 
less than three worshippers resident in 
Bezwada. Under this clause five worship- 
pers presented an application asking for 
the removal of the present committee and 
for certain modifications of the scheme, 
The lower Court heard the application and 
modified the scheme, providing inter alia 
that the panchayat should be appointed 
for five years only instead of for life, and 
directing further, that, as five years had 
already elapsed since the present panchayat 
took charge, they must vacate their office. 
This was accordingly done, and a fresh 
committes has been appointed under rules 
framed by the lower Court. Against their 
removal in this fashion the five panchayat- 


dare have appealed, 
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' Their contention is two-fold, first, that 
clause inthe original scheme permitting, 
if it does permit, such radical alterations 
in the scheme wag ultra vires of the Court 
which drew it up, and, secondly, even if 
: the clause is intra vires, the present circum- 
stances do not call for such measure. The 
- other parties to the appeal raise a pre- 
liminary objection that no appeal lies. As 
to that, if the lower Court's proceedings are 
wholly ultra vires, I would, if necessary, 
allow the appeal to be converted into a 
Civil Revision Pefition and decide the 
case on the question of jurisdiction, The 
discussion as to the maintainability of the 
appeal may be dealt withincidentally in 
considering the wider question which has 
been opened up in this case, namely, whe- 
ther, where ascheme has been sanctioned 


for the administration of a trust, Oourts ` 


are at liberty on a mere application to 
grant a relief of the nature which s. 92 
of the O. P. C. says, shall be obtained by 
a suit. 

Where the scheme does not purport to 
confer on the Oourt power to remove a 
trustee or to grant any of the other reliefs 

_of the kind set out in s. 92, the answer is 
easy. The Court has no authority to grant 
such a relief on an application. The only 
method by which they can be obtained is 
by way of asuit under s. 92. But where 
a scheme purports to confer on the Court 
power to grant such reliefs, the question 
is whether such authority in the scheme 
is not beyond the jurisdiction of any Oourt 
to grant because in effect it abrogates s. 92 
of the ©. P. O. l 

The principle underlying s. 92, I take 
it, is that no trustee shall be removed or 
new trustees appointed, orany other reliefs 

_ of the nature specified therein granted 
except by way of a suit filed under the 
sanction of the Advocate-General, so that 
trustees may be afforded some protection 
against frivolous ‘and vexatious attempts 
to remove them. I do not think the 
Legislature intended this principle to be 
any the less applicable when a scheme 
for the administration of a public trust 
has once been framed, or intended to 
countenance any procedure by which when 
once. a scheme has been framed, s. 92 will 
no longer have any application to the. trust 
and that in future if a scheme has been 
frdined the “interesting game of. attack: 
ing, harassing and removing trustees may 
go on merely on an application under 


ABDUL HAKIM BAIG V, MAHOMED BURRAMUUDIN, 


(95 I. O. 1926] 


as the necessity of obtaining the sanc- 
tion of the Advocate-General affords, that 
the proceedings are either in the inter- 
ests of the public orin the interests © 
the institution. I am of opinion that 
that s. 92 was’ intended to be enforced’ 
whenever any ofthe reliefs mentioned in 
it are asked for, whether or no a scheme 
has already been framed under it: When 
therefore, for example, a scheme has been 
already settled and itis sought to be al- 
tered so that a trustee may be removed: 
and a new trustee appointed, that cannot 
be done byan application under the scheme 
even if the scheme purports to allow it 
to be so done, It can only -be done by 
a suit after obtaining the sanction of 
the Advocate-General. The true test as 
to the legal propriety of a clause in a. 
scheme is whether the relief granted by 
that clause is sucha relief that, if it was 
being sought before the scheme was sanc- 
tioned, it would have to be sought by a 
suit under s. 92. If it was, it cannot be 
granted by any sort of application under 
the scheme, notwithstanding that the scheme 
itself purports to provide such a-means of- 
obtaining that relief. _ 7 

Any other conclusion would lead to fant- 
astic results. If it be held, for example, that 
under such aclause as that, which exists 
in. the scheme under consideration, the 
life membership of a trustee may be re ' 
duced to five years, there is nothing to 
prevent the Court extending the five years.. 
period again toalife period or .reducing- 
the number of trustees, or in effect alter- 
ing the original scheme out of all recogni- 
tion, while at the same time it removes 
the wholesome check to frivolous and vexa- - 
tious applications which s. 92 imposes and » 
which is no less necessary after the scheme 
is framed than before itis framed. - 2 

It is argued, and I appreciate the force. 
of the contention, that this conclusion will 
compel worshippers to bring suits even - 
for the most petty alterations in the original 
scheme, but that will only be so far as such 
alterations are within the mischief of. 
s. 92. If the relief is such as'does not ` 
really alter the lines of the original scheme 
soas to make it to allintents and purposes 
a new scheme, or does not otherwise run 
counter tos. 92, then s. 92 is-no- bar. But- 
even so, I would suggest that in future 
schemes such alterations should only be.. 
made after obtaining thè sanction of the, 


1 


' Advocate-General. Alterations which- go- 


the scheme without any guarantee, such to the raot of the scheme, particularly 
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alterations which limit or affect any right 
conferred. on individuals by the original 
scheme, are ona wholly different footing, 
and cannot be introduced under the guise 
of petty modifications of the scheme. 

The present case affordsan illustration 
of both forms of reliefs. The alteration of 
the term of membership from life to five 
years, whereby under the guise of modifica- 
tions ofthe scheme five members appointed 
for life are removed, is obviously a radical 
alteration of the original scheme. Such 
a proposal is really a new scheme and, 
therefore, within the mischief of s. 92. The 
other alteration, namely, directing public- 
ation of annual balance sheets isa matter 
of purely administrative detail which the 
trustees are perfectly competent to carry 
out without reference to the Court. 

The view which I have put forward 
above is, I think, the view to which this 
High Court has been gradually moving. In 
Prayag Dossji Varu v. Tirumala Sriranga 
charlavaru (13) under s. 539 of the old O. P. 
O. this Court held that power should. be 
reserved in a trust scheme for an application 
to the Court by persons interested for 
directions, which might be enforced by way 
of execution. On appeal from this decision 
the Privy Council in Prayag Dossji Varu 
v. Tirumala Srirangacharlavaru (3) modi- 
fied the scheme and inter alia provided 
for liberty for persons interested to apply 
to the District Oourt with reference to the 
carrying out of the scheme and to the 
High Court for modification -of the scheme. 
The legal propriety of these directions was 
not raised before the Board. This scheme 
coming back to the District Gourt for 
framing rules and rules having been framed, 
the High Oourt held in Prayaga Doss Jee 
Varu v. Tirumala Purisa Srirangacharyulu 
(14) that the District Court acted, when 
it framed these rules, by way of execution 
of the decree and that an appeal lay from 
such directions to the High Uourt. This 
was in 1908. In Rama Das v. Hamumantha 
Row (12) which is also a case under s. 539 
of the old Code, it was held bya Bench 
in 1911 that a scheme framed under s. 539 
can be altered by the Oourt and that the 
section confers the same powers that the 
Court in England possesses and the pre- 
vious cases cited above were relied upon, 
In Govindaswamy Naidu v. Uchappa Goun- 
dan (9) in 1921 Spencer, J., on the author- 

a) 28 M, 319; 15 M. L, J, 133, 

14) 31 M, 408; 4M TT, 98, 
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ity of Damadarbhat v. Bhogilal Karsondas 
(11) was inclined to hold that modifications 
of an original scheme should be moved 
before the Court by way of an appleation 
by persons interested, and not bya suit. 
But the same learned J udge in Aytnartll 
Narayanamurthi v. Bulusu Achayyasast ulu 
(4) in 1924 objected to a clause in ascheme 
permitting general liberty to apply for modi» 
fications, being of opinion that suci: liberty 
in respect of matters relating to the relieis 
mentioned in s. 92 was ultra vires The 
same view has been taken by another Bench 
to which one of us was aparty in Ryal 
Brahmayya v. Venkatasurya Narayana- 
murthy (6). The learned Judges there 
relied on the Privy Council case in Sevak 
Jeranchod Bhogilal’s case (1) which certain- 
ly is not reconcilable with Prayaga Duss Jce 
Varu v. Tirumala Purisa Srirangacharyulu 
(14) or Damedarbhat v. Bhogilal Karsondas 
(11) and pointed out thatifthis view is not 
taken it would practically throw on the 
Court the burden of administering such 
trusts up and down the whole country, when- 
ever a scheme has been framed. Iam in 
full agreement with this view. 


The difficulty of holding any other view 


‘is enhanced when I consider what remedy 


a trustee removed under sucha removal 
clause in such a scheme has. If he liad 
been removed by a suit under s. 92 he 
has the rignt of appeal but if he is re- 
moved under aclause in the scheme it 
is very doubtful if he has any right of 
appeal, even though the scheme confers 
it. From the decision ofthe Privy Council 
in Sevak Jeranchod Bhogilal’s case (1) it 
would appear that alterations in a scheme 
are not matters in execution asifmade under 
s. 47 of the O. P. O, which would permit of 
an appeal. The Patna High Court seems 
to view such a provision for alterations as 
an amendment of the decree. See Muham- 
mad Waheb Hussain v. Abbas Hussain (19) 
where they remark :— 


“Ib is to prevent a multiplicity of suits 
that the Courts in administrative actions 
reserve a liberty to the parties to apply 
from time to time andso often as may be 
necessary.’ 

But if that view is adopted an appear 
would lie as if from a decree, and” thore 
are difficulties in the way of that view 
It implies that asuit is, in a sense, never 
finished, and that the sanction of the 
Advocate-General given at the commence: 
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ment of. the suit, continues ad infinitum and 
may pe. used to coverall sorts of motions 
and prayers never contemplated by the par- 
ties, when they filed their suit, and never 
contemplated by the Advocate-General when 
ha, gave his sanction and may in fact be 
_reliefs. which, if they had been mooted at 
ths time when the suit was first presented, 
might have been refused altogether. | 
_ It has been held lately in several cases by 
this Court.fhat na. appeal will lie against 
any action taken by the Uourt undera sanc- 
tioned scheme. In Sivan Pillai v. Venkate- 
swara Iyer (7) Spencer and Madhavan Nair, 
JJ., held that Prayaga Doss Jee Varu v. 
Tirumala Purisa Srirangacharyulu (14) 
is no longer a good law in view of, the 
Priyy Council, decision in Sevak Jeranchod 
Bhogilal’s case. (1). The cases reported 
as tLokasikhamani Mudaliar, v. Thiagaroya 
Chettiar . (15) and Runganatha Thatha- 
chariar y. Arishnaswamr. Thathadhanar 
(2) were also, relied on in Bangarammal 
v. Ramanuja ‘Iyengar (5).. Devadoss and 
Waller, JJ., held also that no appeal lies. 
If the lower Court acts outside the scheme 
or..actS under:a clause „in; the scheme 
which, is.. itself, ultra. vireg of the Court 
which framed the scheme, then the Court 
acts without, jurisdiction and its, order may 
heset aside by a Civil Revision Petition. [See 
Bangarammal v. . hamanuja Lyengar (5) 
to-which one, of ug was a party.] . i 
I think that the view. laid down . by the 
Privy Oouncil-in,the Sevak Jeranchod Bhogi- 
lala case (1)is- that orders in such matters 
are:orders passed neither in execution nor 
in-a pending. suit, but under & jurisdiction 
conferred by the scheme itself which will 
give the Court . jurisdiction in a matter 
which. the scheme permits, provided it is 
otherwise not ultra vires because in conflict 
with some other jurisdiction conferred by 
Statute or rula haying the force of law., It, 
therefore, aclause permitting the Court to 
remove a trustee is intra vires the trustee 
removed under it has no remedy by way 
of appeal such as he would have had if he 
ad been removed by asuit under s.97, To 
my mind this is another indication that any 
clause which conflicts with s, 92, O..P.'O., is 
ultra vires, . 7 oe. l 
_ I must hold, therefore, that no appeal lies, 
but thatif the alteration in the scheme is 
ultra vires or had been obtained by a method 
e.g. by way of execution which is not 
agit’) 38 Ind. Cas, 415; 5 L, W, 596; (1917) M. W. N, 
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legal, it is necessary to treat this appeal 
as.a Civil Revision Petition and cancel. the 
order of the lower Gourt. a 
| It.is eléar from what I have already said 
that I regard cls. 8 and 9of the present 
scheme as ultra vires if and in so far as 
the Court has utilised them to grant relieis 
ofthe nature provided for ins. 92,0. P. C., 
and cl. 9 also further because modifications 
of the scheme are not matters in execution. 
The modification by the lower Court which 
changes the period of membership of, the 
panchayat from life to five years, thus.tpso 
facto, putting an .end to the membership of 
respondents Nos. 2 to 6,is a form of relief 
which the worshippers could obtain only 
by way ofa suit under s. 92 and is, there- 
fore, ultra vires. The other alteration is one 
for the trustees themselves under the 
scheme. Bn tke 

I, therefore, agree that the alterations 
must be and are hereby cancelled. 

Oosts of both parties in this appeal will 
come out of the trust estate. 

v. N. v. Order of lower Court set aside, 
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CALCUTTA HIGH COURT. 
APPBAL FROM.APPELLATR DRORER No, 250 
. OF 1923.. .. 
‘ebruary 19, 1926. 
.Present:—Mz. Justice Suhrawardy, and 
Mr. Justice Graham. 
Tos CHAIRMAN HOWRAH, MUNICI- 
PALITY—Duranpant —APPBLLANT 
_ versus 
RAMSARUP SEROUGEE—P taintirr— 
RESPONDENT. . 


~ 


` Bengal Municipal Act (III of 1884), 38. 44, 20 


-Acts done by Commissioners——Delegation of powers by 
of—-Issue of notice under a. 204 
directed by Vict-Charrman—Legality—Civu Procedure 
Code (Act V of 1908), O. XXII, r. 8 Failure to record 
legal representatwe of deceased appellant—Appeal 
proceeding on ground common to all appellante— 
Abatement, Ba nge a 
- Section 44, Bengal Munioipal Act, draws a distinction 
between acts done by Municipal Commissioners and 
E done by Qommissioners ata meeting. [p. 728, 
col. : i 
Gander s. 204, Bengal Municipal Act, an application 
must be taken as being used in a general sense and as 
covering not only prosecutions but all matters in- 
oo to or connected with prosecutions, [p. 729, 
coL I. ea 
Where delegation of powers by the Chairman to tha 
Vice-Obairman is proved the*latéer is competent to 
direct the issue of a notice under s. 204, Bengal 
Municipal Act. |p. 729, col. 1.] 


[95 L 0.1990) omsiawan; HOWRAM MUNIOIPALITY 9, RAMSARUP SBROUGRE, 


Where an appeal proceeds ona ground common to 
all appellants, failure to ‘bring the legal representa- 
tives of a deceased appellant on the record during the 

sndency of appeal does not cause the appeal to abate. 
te 728, col, 1.] | 

Appeal against a decree of the Subordi- 
nate Judge at Howrah, Hooghly, dated 
the lth June 1923, reversing that ‘of the 
Munsif, Howrah, dated the 17th Septem- 
ber 1921, 

Mr. Monmatha Nath Roy and Babu Surjya 
Kumar Aich, for the Appellant. 

Babu'Bhupendra Kumar Ghose, for the 
Respondent. À 

‘JUDGMENT. 

Graham, d.—This appeal, in which 
the Chairman of the Howrah Municipality 
is the appellant, arises out of a certain pro- 
ceedings which were taken against the 
` plaintiffs, one of whom is now respondent 
(the other having since died) for the removal 
of certain alleged encroachments and ob- 
structions from a Municipal road. The 
plaintiffs were owners of the premises known 
as 128-and 137: Khurut Road Howrah, and 
upon a report submitted by the Municipal 
Surveyor that they had encroached on tha 
road a notice was issued upon them under 
s. 204 ofthe Bengal Municipal Act to remove 
the said encroachments within eight days. 
Upon their failure to comply with the re- 
quisition the Municipality applied to the 
Magistrate for an order for removal of the 
obstructions, The Magistrate after local 
inspection and after hearing the parties 
directed the plaintif to‘remove a portion of 
‘tthe encroachments, That order also was 
not complied with, and the plaintiffs sub- 
Bequently brought this suit for a declara- 
tion that the proceedings of the Municipal- 
ity and the order of the Magistrate follow- 
ing thereon were illegal ard ultra vires, 
and that the notices served upon them were 
not legal and valid notices, 

, Of the issues framed in the suit the fol- 
lowing need only be referred to for the pur- 
poses of this appeal:— ° 

‘5. Are the notices served upon and the 
action taken thereupon by the defendant 
Corporation under s. 204, and other provi- 


sions of the Bengal Municipal Act legal, 


valid and sufficient? 

Were the notices duly signed, and the 
action taken under dus and legal authority? 

6. Were the proceedings taken by the 
defendant Corporation before the Deputy 
Magistrate of Howrah legally instituted? 

7, Isthe order passed by.the said Deputy 
Magistrate on Sth May 2019 legal and valid? 
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8. Are the eaves in question in existence 
in the present condition for over 50 years? 
Were the projections erected before the 
passing of the District Improvement Act of 
1864? 

The Trial Court found that the notices 
bore the signature of the Vice-Chairman 
and that it was clear from Exs. F and F (1) 
that he had authority to do so by virtue of 
delegation of these powers from the Chair- 
man. He held further that after the objec- 
tions of the plaintiffs had been heard, notice 
was by order of the Vice-Chairman issued 
unders.179 of the Bengal Municipal Act, 
that thereafter on failure of the plaintiffs to 
comply with.the requisition the Vice-Chair- 
man gave orders to prosecute them, the fact 
that he had authority to do so being proved 
by Exs. E and F. 

- On the issue as to plaintiffs’ right to the 
land he held that they had failed to estab- 
lish any such title, and that on the contrary 
the land belonged to the Municipality. 

With regard to the question whether the 
projections had been in existence fiom 
before the passing of the District Improve- 
ment Act of 1.864 he held that the plaintiffs 
had failed to prove this fact, Finally he 
held that the defendant Municipality had 
done nothing in violation of the provisions 
of the Municipal Act, and that the plaint- 
iffs were entitled to no relief. He accord- 
ingly dismissed the suit. 

On appeal that decision was reversed by 
the Additional Subordinate Judge of 
‘Howrah and hence this second appeal. 

It may be stated at the outset that the 
finding of the Trial Court that the land in 
question dues not belong to the pluintiffs 
was not questioned in the Court of Appeal 
below, and this matter has not been referred 
toin the argument before us. The point 
about the notices being illegal and ultra 
vires was also not raised by the learned 
Advocate for the respondent, and there is 
clearly no substance in it 

There remain, broadly speaking, two 
matters for consideration, first, whether the 
proceedings taken by the Municipality were 
legal-and intra vires and, serondly, whether 
the alleged projections have been in exist- 
ence from before the District Improvement 
Act, so as to render 6. 204 of the Bengal 
Municipal Act inapplicable. On the first, 
point the Subordinate Judge held that the ac- 
tion of the Municipality had been illegal and 
ultra vires and that the order of the Magis- 
trate passed on the application of that body 


a, 
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was also illegal and ultra vires. On the 
second point he held that the Trial Court 
was not justified in rejecting the testimony 
of the plaintiffs’ witnesses merely because 
they were unable to state when the projec- 
tions were made, and accepting this evi- 
dence, which he considered raised a pre- 
sumption that the projections were in exist- 
ence before 1564, he held that the Munici- 
pality had no right to have them removed 
under s. 204 of the Municipal Act. He 
accordingly allowed the appeal with costs 
set aside the decree of the Trial Court and 
‘decreed the suit with costs declaring that 
the order of the Magistrate under s. 204 of 
the Bengal Municipal Act was ultra vires 
and illegal, and that the projections were 
not liable to be removed by a proceeding 
under that section. 

The first point which was taken before us 
on behalf of the appellant was that, inas- 
much as one of the plaintiffs Hera Lal 
Bhutra died during the pendency of the 
appeal, and no heir or heirs were substitut- 
ed within the period prescribed by law, the 
appeal became incompetent. 
‘there ia any substance in this contention, 
and it was, I think, rightly overruled by 
the Court of Appeal below. The appeal 
having been instituted on a ground common 


` to both plaintiffs one of them is entitled to. 


“maintain the appeal. That being so the 
death of one of the plaintiffs cannot deprive 
the surviving plaintiff of his right of appeal, 
' The other grounds urged on behalf of the 

| appellant may be summarised and consider- 
ed under two heads, Jtrstly, have the pro- 
ceedings taken by the defendant Munici- 
pality and the Magistrate's order following 
thereon been rightly held by the Court of 
Appeal below to be illegal and ulira vires, 
and, secondly, was tho Subordinate Judge 
justified in holding that the projections 
were in existence from before the passing of 

“the District Improvement Act? 

With regard to the first point, it appears 
to me that the conclusions arrived at by 
the learned Subordinate Judge are based 
upon an erroneous view of the procedure 
under the Act, and the section relating 
thereto. He appears to have held that the 
application to the Magistrate was illegal, 
and that the order of the Magistrate conse- 

‘quent thereon was also illegal and ultra 
vires. He observes as follows: “The learned 
Vakil for the plaintiff contended that the 

_ Municipal Commiseioners are authorised to 
-do certain acts under the Statute and, there- 


Ido not think . 


|| 
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fore, any act done by them not authorised by 
the Statute is illegal. Tho learned Pleader 
pointed out that there was no order of the 
Chairman, or the Vice-Chairman, or the 
Commissioners at a meeting to file an ap- 
plication under s. 204 of the Act before the 
Magistrate for an order for the removal of 
the projections, and, therefore, the Munici- 
pal Surveyor who filed that application, 
Ex 2, had no authority to make that appli- 
cation”. Later he goes on to observe “As 
the Municipal Commissioners had not 
authorised their officer to file that applicé- 
tion, Ex. 2, it was illegal, and the order of 
the Magistrate passed on that application 
cannot be sustained. The jurisdiction of 
the Magistrate for passing an.order under 
s. 20¢ of the Municipal Act arises on the 
application of the Commissioners and not 
otherwise. As there was no application by 
the Commissioners, and, as the Surveyor had 
not been authorised to make the said appli- 
cation, the order of the Magistrate passed 
on that application under s., 204 is ultra 
vires". l 

Before proceeding further it is necessary 
to refer bricily to some of the provisions of 
the Act relating to the exercise of powers 
under the Act, and the delegation of those 
powers. Section 44. lays down that “The 
Chairman shall, for the transaction of busi- 
ness connected with this Act, or for the 
purpose of making any order authorised 
thereby, exercise all the powers vested by 
this Act,in the Commissioners. Provided 
(inter alia) .... that the Chairman shall 


-not exercise any power which is directed to 


be exercised by the Commissioners at a 
meeting’. 

A distinction is thus drawn between acts 
done by “the Oommiassioners” and acts done 
by “the Commissioners at a meeting”. 

Section 45 which follows makes provision 
for delegution of powers and states that “The 
Chairman may, by a written order, delegate 
to thee Vice-Chairman all or any of the 
duties or powers of a Chairman as defined. 
in this Act......... S ; 

Section 204 says that “The Commissioners 
may give notice in writing to the owner or 
occupier of any house requiring him to 
remove... any projection” ete. 

It is important to note that the words 
used are “Commissioners” and not “Com- 
missioners ab a meeting”, 

If, thercfore, delegation of powers by the 
Chairman to the Vice-Chairman is proved, 
and if there is an erder by the Vice-Chair. 
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man to make the application to the Magis- 
trate, the procedure will be in accordance 
with the Statute, and there will be no ques- 
tion of illegality or ultra vires. 

What are the actual facts? The Surveyor 
submitted his report about the encroach- 
ments, and the Vice-Chairman directed 
thereon the issue of a notice under s. 204 
(vide Ex. Q). Subsequently the same officer 
reported that nothing had been done and a 
notice under s. 179 of the Act was ordered 
to issue (this seems to have been a mis- 
take, but is not material). Thereafter 
orders for prosecution were solicited, and 
the Vice-Chairman on the 6th November 
1918 passed an order to prosecute (vide 
Ex. G (2)). Application was then made to 
the Magistrate and, by his order'of the 9th 
May 1919, the Deputy Magistrate of Howrah 
held that the case had been proved and 
ordered the parties to remove a portion 
only of the projections. 

Iam unable to find any illegality or 
defect in these proceedings. The delega- 
tion by the Chairman of his powers under 
the Act to the Vice-Ohairman has been 
proved by Exs, F and F (1), and included 
among them are the Chairman’s power “In 
regard fo suits and prosecutions’. 

The learned Subordinate Judge appears 
to have been of opinion that an appli- 
cation under s. 204 does not come within 
the term prosecution, but this seams to be 
an unduly narrow view, and I think the 
word must be taken as being used in a 
general sense and as covering all matters 
incidental to, or connected with prosecu- 
tions. It is manifestly absurd to suppose 
that such applications which are frequent 
in a large Municipality and indeed matters 
of almost daily routine, should be dealt with 
only by Commissioners in a meeting. 
the delegation order speaks of powers in 
regard to suits and prosecutions it clearly 
means, I think, not only the actual insti- 
tution of suits and prosecutions but 
matters relating thereto, The Vice-Chair- 
man was authorised to deal with these 
matters and he did so. IJ think, there- 
fore, that the Trial Court was right 
in holding that there had been no 
violation ot the provisions of the Act, and 
that being so the finding of the Court of 
Appeal below that the Magistrate’s order 
based upon the application is also bad and 
ultra vires cannot be supported. 

It remains to deal with the second point, 
yis, the question whether the projections 


When - 
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exiated before the passing of the D.-t.:ot 
Municipal Improvement Act. We are ince 
confronted with the finding of the Sulos t- 
nate Judge, which is a finding of fact and 
cannot be questioned in second an; nl 
unless it can be shown that it has bian 
vitiated by some error of law or proceli..'e, 
On behalfof the appellant it has been :. red 
that that finding is based upon no evivi. te, 
and that it is vitiated by the presumpticn’ 
which the Subordinate Judge has ara yn 
that the state of things proved by ike 
plaintiffs witnesses, so far as their memoir 
went, must have existed prior to 1864, wien 
the District Improvement Act came 1: ty 
force. 

I do not think the finding can be said to 
be based upon no evidence as there ase the 
statements of the witnesses referred to in 
the judgment of the lower Appellafe Court, 


‘and they are certainly evidence upon the 


point for what they may be worth. When 
the learned Subordinate Judge sars it 
should be presumed that the projerticns 
had been in existence from before the Dis- 
trict Improvement Act (presumed is perhe ps 


an unfortunate word) it is clear that wat 


he meant was that he drew the inference of 
fact that they were in existence before the 
passing of the Act. That is an infere: ce 
which he was entitled to draw and it follo xs 
that the finding of fact cannot be assailed in 
second appeal, The appeal must, therefore, 
fail upon this ground, and it must be icid 
that the Municipality was not entitled to 
have the projections removed under < :U4 
of the Act, the only course left open to thim 
being to proceed under s. 233 of the Act. 

In the result the appeal fails and mist 
be dismissed with costs, but the decrece of 
the Court of Appeal below is modified to 
this extent that, so much of it as declares 
the crder of the Magistrate to be illeral 
and ultra vires is hereby set aside, thouzh 
on the finding arrived at above that order 
cannot be given effect to. 

Suhrawardy, J.—I agree. 

R. L. Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szoonp CIVIL APPRAL No. 305 or 1925. 
April 19, 1926. 
Present:—Mr. Findlay, J. C. 
LAXMAN AND ANOTHER -—DJRFENDANTS— 
APPELLANTS 


VETSUS 
R. B. WASUDEORAO ’ DHOBLEY— 
PLAINTIFF —ResPON DENT. 

Hindu. Law—Father—Debi incurred for meeting 
expenses of litigation—Necessity-—Litigation, impru- 
dent and unsuccessful—Debt, whether binding on sons. 

The test in determining as to whether a mortgage 
executed by a Hindu father for meeting the cost of a 
litigation was justified by legal necessity, 18 whethor 
the transaction is one & prudent man would enter 
iato. The question of benefit must be determined by 
the nature of the transaction and not by a reference 
to the result thereof, althou ugh such result may pro- 
perly be taken into consideration in determining 
whether the transaction was one into which a prudent 
owner would enter. [p. 730, col. 2. 

Ram Chandra Singh v. J ang Bakadur Singh, 90 
Ind. Cas. 553; 5 Pat. 198; 7 P. L. T. 52; A. L R. 1926 
Pat. 17; (1926) Pat. 70, followed. 

An antecedent debt incurred by a Hindu father for 


meeting an imprudent and unsuccessful litigation is 
one to which the pious duty of the sons will attach. 
[p. 781, col. i] 

Prayag Sahu v. Kasi Sahu, 6 Ind. Cas. 258; 14 0. 
W.N. 629: 110. L. J. 599, followed. 


Appeal against a decree of the District 
Judge, Nagpur, dated the 3rd April 1925, 
in Civil Appeal No. 21 of 1925. 

Mr. V. N. Bapat, for the Appellants. 

Mr. R.N. Padhye, for the Respondent. 

JUDGMENT. —The facts of the case 
are sufficiently set forth in the judgments 
of the two lower Courts. The only import- 
ant question raised on second appeal by 
the defendants.Laxman and Krishna relates 
to whether the debt incurred by their 
father Gujaba under the first mortgage, 
dated 12th November 1913, for the purpose 
of carrying on the litigation, of which D-1 
is a copy of the plaint, wasan avyaviharya 
one and not, therefore, binding upon the 
appellants although antecadent debt. Re- 
liance is placed in this connection on 
behalf of the appellants on the following 
decisions, 

Durbar Khachar v. Khachar, Harsur (1), 
Sunder Lal v. Raghunandan Prasad (2), 
Chakourt Mahton v. Ganga Proshad (3), Ram 
‘Chandra Singh v. Jang Bahadur Singh (4), 


(1) 32 B. 348-at p. 351; 10 Bom. L, R 297. 

13) «83 Ind. Oas. 413; 3 Pat 250: 5 P. D. T. 133: A. I 
BR. 1924 Pat. 465. 

A Cas. 609; 39 O. 862; 15 C. L. J. 228; 16 


(4) 90 Ind. Oas. 553; 5 Pat. 198; 7 P, L, T. 52; A.I, 
R. 1926 Pat. 17; (1926 Pat, 70, 
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incurred for 
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In re Sellamuthu Servat (5) and Kishen 
Singh v. Chhaju Singh (8). 

It is urged that the transaction for which 
the money was borrowed was a speculative 
one which a reasonable man should not 
have entered into and that in consequence 
the sons should not be held liable. 

The Patna decision quoted in reality 
gives no help to the appellants. Therein 
the decision was that the debt being one 
for damages obtained against a father in 
suit for malicious prosecution, the sons 
were not liable therefor. The remarks 
towards the end -of judgment in the 
Chakourt Mahton’s case (3), are as favour- 
able to the respondent as they are to 
the appellants in this case. The rule 
laid down in Ram Chandra Singh v. 
Jang Bahadur Singh (4) may very properly 
be weighed in the present case :" the test 
is whether the transaction is one a prudent 
man would enter into and the question of 
benefit must be determined by the nature 
of the transaction and not by reference to 
the result thereof, although such result 
may properly be taken into consideration 
in determining whether the transaction 
was one into which a prudent owner would 
enter. 

For my own part, ina case like the pre- 
sent ib seems to me that there are no suff- 
cient grounds on which I can hold that the 
litigation into which Gujaba entered neces- 
sarily constituted an imprudent act on his 
part. It is true he failed in that litigation, 
but many a prudent plaintiff litigant so 
fails There was certainly nothing illegal 
orimmoral in his action in entering into 
the litigttioa, and, although it is easy to be 
wise aftr tne event and point to the un- 
successful result thereof, the present case 
geems lo me 116 which would be governed 
by the principles laid down in Khalilul 
Rahman v Gobind Pershad (7) and in Bansi 
dhar v. Pundurang (3), decided hy Baker, 
O. J. O., ou -bun November 1923, nrin- 
ciples with which I venture respectfully 
to agree. Here ws are dealing with 
an antecedent debt and it seems to me 
in the circumstances of the case ab- 
solutely impossible to hold that it was 
an illegal or immoral 


(5) 8) Ind. Cas 108; 47 M 87 at p 99:19 L. W. 88; 
46 M. L. J. 86; (1924) M. W. N. 94, A. L R. 1024 Mad, 


x 79 Ind. Oas. 238; 45 A. 90; A. 1. R. 1923 AIL 


4 K 20 0, 398: 10 Ind. Dec, (R..a) 223 


8) 78 Ind. Oas, 431; A, L R, 1925 Nan. 196, 
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purpose. At the most, what can be pre- 
dicated of Gujaba's action in launching 
forth into the unsuccessful litigation of 
1915, was that it was imprudent and un- 
reasonable, but even so I am unable to hold 
that an antecedent debt incurred for such 
a purpose is one to which the pious duty of 
the son will not attach: ef. Prayag Sahu v, 
Kasi Sahu (9). The debt in question, in 
short, cannot be classified as illegal or 
immoral. The decision of the lower Appel- 
late Oourt on this question is, therefore, 
correct. 

The discretion exercised by the lewer 
Appellate Court in ordering appellants in 
that Court to bear the respondent's costs 


has also been questioned before me, but as: 


they had, to all intents and purposes, sub- 
stantially failed in their appeal, I can see 
no reason for disturbing the discretion 
exercised by the District Judge in this 
matter, 

The appeal accordingly fails and is dis- 
missed. Appellants must bear the respond- 
ent’s costs, Costs in the lower Courts as 
already,ordered. 

G. R. D, Appeal dismissed., 


Ze K, 
A A 6 Ind. Cas, 258; 14 C, W.N. 659; 110. L. J. 





MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 272 or 1924, 
February 5, 1926. 

Present: --Mr, Justice Devadoss and 
Mr, Justice Waller. 
NARAYANASWAMI NAIDU anp OTHERS 
— PLAINTIFFS Nos. 2 to 4—APPELLANIS 


versus 
RANGASWAMI NAIDU AND orpens— 


DBFENDANTS Nos. 2 TO 5—RESPONDENS, 

Civil Procedure Code (Act V of 1008), O. XXI, r. 2, 
scope of—“Payable under decree,’ meaning of — 
Decree enittling defendant to reconveyance of property 
if he paid money within fixed time, whether aecree 
under which money 18 payable—Uncertified adjustment 
of such decree ~Interpretation of Statutes—headinga 
and marginal notes, value of, i 

Order XXI, r. 2, O. P. O., refers to a decree under 
which money is payable whether there are other rehefs 
or not, and if no money is payable under a decres it 
will not apply. [p. 733, col 2.) 

The words “payable under a decree” do not mean 
any money which the party may, if he chooses, pay but 
money which is recoverable by a party in execution 
against the party liable to pay ıt [tbid] ; 

Where a decree co that ın case the defendants 
pay the decree-hoiders a particular sum within a 
particular time the property should be conveyed to 
them and injdefault the docree-holders should enjoy 


NARAVANASWAMI NAIDU 0, RANGASWAMI NAIDU. 
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the property with absolute rights, the decrec is net 
one where any a is payable within the mesnius 
of O §X XT, r. 2, and for an adjustment of such a decree 
certification to Court is not essential. [p. 731, col Z, 
p. 732, col. 1 

[Case-law di ed.] 
Though the headings and marginal notes cannot be 
held to govern the clear text of a section of an Act, 
et they can be taken as an indication of what the 
wislature meant. [p. 733, col. 1] 


Appeal against an order of the District 
Oourt, Trichinopoly, dated the 18th Decem- 
ber 1923, in E. P. R. No. 34 of 1922, in‘O, 
S. No. 11 of 1913 on its file. 

Mr. ©. T. Srinivasa Gopalachari, for the 
Appellants. 

Mr. L, A. Govinda Raghava Iyer, for the 
Respondents. 

J UDGMENT.—A razinamu decree was 
passed on 22nd October 1914 in O. 8 No. 11 
of 1913 in which it was provided that in 
case the Ist defendant or the 4th defend- 
ant were to pay to the decree-holders 
Rs. 17,000 within two years the property 
should be reconveyed to the lst defendant, 
but if default be made in such payments 
the decree-holders themselves should enjoy 
the properties with absolute rights. The 
plaintifi-decree-holders entered into an 
agreement on 19th April 1916 with the 
znd defendant whereby they relinquish- 
ed their interest in the property for 
Rs. 7,000. The 2nd plaintiff applied to 
the lower Court for execution of the decree. 
The learned District Judge held that the 
decree had been adjusted by the arrange- 
ment of lst April 1916, evidenced by Exa. 
A and B and that the 2nd plaintiff was not 
entitled to execute the decree. He also 
beld that the 2nd plaintiff released his 
right to the property by another document 
Ex E, dated 15th July 1922. Against his 
order plaintifs Nos. 2 to 4 have preferred 
this appeal. 

The -contention of Mr. Srinivasagopala- 
chari for the appellants is that the decree 
wasa money-decree, and any adjustment 
out of Court not certified to the Courtshould 
not be recognised. The sole question in 
this case is whether the decree isa decree 
coming within O. XXI, r. 2, C. P, O. The 
terms of the razi decree are such that the 
plaintiffs could not recover Rs. 17,000 from 
the defendants if .the latter did not choose 
to pay the amount. There isno decree in 
favour of the plaintiffs for Rs. 17,000. What 
is stated in the decree is that if the Ist 
defendant or the Jth defendant were to 
pay Rs, 17,000 to the decree-holders they 
should reconvey the property to the lst 
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defendant. It is open to the defendants 
Nos. 1 and 4 not to pay the amount in 
which case the decree-holders will not be 
bound to reconvey the property. If the 
Ist defendant. or the 4th defendant did 
not choose to pay the amount to the 
plaintifis the decree did not empower them 
to realise the amount by execution. The 
decree is not one “where any money” is 
payable under a decree and, therefore, does 
not come within the provisions of O, XXI, 
T. 2, 

The next contention is that r. 2 applies 
to all kinds of decrees whatever may 
ba the nature of the relief granted and 
reliance is placed upon Gharry v. Gowrya 
(1). In that case the learned Ohief Justice 


_and Mr. Justice Shah held that r. 2 applied 


* | 


and that any decree was provided for. 


to all kinds of decrees. With very great 
respect to the learned Judges, we are unable 
to accept this view. There is no discussion 
in the case of the decisions bearing on the 
question, The learned Judges contented 
themselves by merely saying the words, 
“Where any money payable under a decree 
ofany kind is paid out of Court, or the 
decree is otherwise adjusted” as justifying 
their view, that the words did not confine 
the provisions of the rule to cen ar 

Ə 
rule says “where any money payable under 
a decres of any kind is paid out of Court” 
4, e where any money is payable under a 
decree, whatever may be its nature, is paid 
out of Court, it has to be certified, or if 
the decree is otherwise adjusted, either in 
whole or in part that also has to be certi- 


‘fied. The words “the decree” can only mean 
‘the decree under which any money is pay- 


able. The use of the definite article clearly 
indicatés that the decree can only mean a 
decréé where any money is payable and 
the rule means any decree under which 
“money is payable whether there be other 


‘Yeliefs or not if adjusted out of Court 


should be certified to the Court within the 
time allowed by law. But where no money 
is payable under a decree as, for instance, 
in the case of recovery of immoveable 


‘property or grant of injunction or any 


other relief in which the plaintiff is not 
entitled to enforce by execution payment 
of money, that decree does not come within 
the purview of r. 2, 

“ In Ramakrishna Raov, Balakrishna Rao 
(2) it was held by Oldfield and Seshagiri 


(1) 64 Ind, Cas. 490; 48 B. 226; 23 Bom. L. R. 981; 
e A. LR. 1922 Bom. 3&0, 
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tion decrees which provided for payment 
of money as well as other reliefs such as 
partition of immoveable property and ad-' 
justments with regard to such property and 
thatsuch adjustment could not be recognized 
unless certified or recorded as required by 
the rule. The learned Judges considered 
the previous cases on the point and came 
to the conclusion that ifmoney was payable 
under a decree, and if there were other re- 
liefs, any adjustment of that decree ont 


‘of Court should be certified within the 


time preseribed and if not certified to the 
Court, then such an adjustment could not 
be recognised. 

We may briefly refer to the history of the 
rule in order to understand what it really 
means. Under s. 206 of the Act VIII of 
1859, all adjustments whatever may be the 
nature of the decree, had to be certified to 
the Court and any adjustment not certi- 
fied could not ba recognised. The latter 
portion of the s. 206 was in these terms: “No 
adjustment of decree in part or in whole 
shall be recognised by the Court unless 
etc.” In the Act of 1877 the Chapter on 
execution of decrees was greatly expanded 
and in some respects altered and s. 258 
of the Code of 1882 was practically the 
same as that contained in the Code of 1877, 
Under the Code of 1877 it was not neces- 
sary that all the adjustments of decrees, 
whatever may be the nature should be 
certified to the Court. In Baba Mohamed v. 
Webb (3) a Bench of the Oalcutta High 
Court held that the rule contained in a. 
258 was applicable to all decrees. The 
learned Judges observe at page 788* refer- 
ring to s. 258 of the Code of 1877 “that 
section corresponds in all material respects, 
and carries with it the same meaning as 
8, 206 of the former Procedure Code (Act 


, VIII of 1859) which manifestly deals with 


the adjustment of any decree.” Under 
s. 258 of the Code of 1882 which is a ver- 
batim copy of the corresponding section of 
the Oode of 1877, it was held that it ap- 
plied only to money decrees. That was the 
view of the Madras High Court in Sankaran 
Nambiar v. Kanara Kurup (4), The learned 
Chief Justice and Mr. Justice Benson held 
that 8.258, C. P. C., referred only to the 
execution of decrees under which money 
(2) 56 Ind. Cas, 289; 43 AL 476; (1920) M, W. N. 261: 
27 M. L. T. 279 
(3) 6 O 786; 5 C. L R. 36; 3 Ind. Dec. (x. e.) 509. 
(4) 22 M. 182: 8 M. L J. 175; 8 Ind. Dec (N. s.) 129, 
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was payable and was not applicable to 
decrees for possession of immoveable pro- 
perties. The section was further amended 
in the present Code by the addition of the 
words “of any kind” in order to reconcilethe 
conflicting views of the different High 
Courts. In Abdul Latif Sahib v. Bathulla 
Bibi Ammal (5) it was held by Wallis and 
Ayling, JJ., that where there was a decree 
for the delivery of certain immoveable 
property and for the payment of money it 
was not open to the Court to recognise 
any uncertified adjustment under O. XXI, 
r. 2, cl. 3, C. P.O. This was followed in 
Sethurama Sahib v. Chotta Raja Sahib (6) 
where Mr. Justice Sadasiva Iyer who held 
in Kelu Nair v. Meenakshi (7) that O. XXI, 
r. 2 of the O. P. O. did not apply to the re- 
lief of possession of immoveable properties 
given by a decree, altered his view, and 
following the decision in Abdul Latif Sahib 
v. Bathula Bibi Ammal (5) held that where 
the decree provided for payment of money 
as well as other reliefs the adjustment of 
such a decree could not be recognised un- 
less certified to the Court within the time 
allowed by law and observed that the words 
“the decree” in the second sentence of that 
rule meant a decree of any kind under 
which money is payable including a com- 
plex decree under which possession is also 
marked, and that as regards execution of 
that portion also of the decree which relates 
to possession of immoveables an uncertain 
adjustment cannot be recognised. 

From the position ofr. 2in the present 
Code and from the heading and the mar- 
ginal note, the intention of the Legislature 
can beclearly gathered. Though the head- 
ings and-marginal notes should not be held 

to govern the clear text of a section, yet they 
' can be taken as an indication of what the 
Legislature meant Under the Code of 1859, 
s. 206 was in the Chapter relating to execu- 
tion generally. In the Code of 1877 andin 
the Code of 1882, 5. 258 was in the Chapter 
relating to execution under the heading 
“Mode of Execution” andin the present Code 
O. XXI, r.2 relates to execution of decrees 
and orders and the heading over r 1 is 
‘payment under decree.” If the conten- 
tion of Mr. Srinivasagopalachari is correct, 
the Legislature should have said in plain 


(5) 23 Ind Oas. 530; 15 M. L. T. 338, 1914) M W. 
N. 346 


(6) 40 Ind. Oas. 820; (1917)°AL W N 327. 
Mý 21 Ind. Cas. 639; 25 M, L. J. 586; 14 M. L. T. 
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terms that the adjustment of any decies 
out of Court should not be recognised unless 
certified to the Court within the tims 
allowed by law. That was the clear ex- 
pression in the Code of 1859 and if the 
Legislature intended to re-enact that pro- 
vision, it would have done so in very simpl- 
language. The addition of the words “of 
any kind” after the word “decree” in tha 
second line of O. XXI, r. 2 was intender! 
to set at rest the difference of view between 
the Madras High Oourt and the Calcutt; 
High Court and the conflicting views as 
regards the meaning ofs. 258 of the Code 
of 1882. By the addition of the words “of 
any kind” it cannot be said that the “Legis- 
lature intended that the adjustment of anv 
decree, whatever may be the relief claimed, 
should be certified tothe Court. We areclear- 
ly of opinion that O. XXI, r. 2, refers tox 
decree under which moneyis payable whe- 


ther there are other reliefs or not and 


if no money ia payable under a decree, 
then 1. 2 cannot be held to apply ta 
such a decree. The words “payable under 
a decree” do not mean any money 
which the party may, if he chooses, pay, 
but money which is recoverable by a party 
in execution against the party liable to pay 
it. In this case, as already observed the 
plaintiffs could not execute the decree 
against lst and 4th defendants. 

Firat plaintiff died before the date of the 
razi decree and plaintiffs Nos 2 to 4 entered 
into the agreement evidenced by Ex. A. Tho 
recital in the document is :— 

“As we have on this date got from vou 
a note of bond executed in our favour for 
this sum of Rs. 7,000, stipulating interes), 
at Rs. 0-6-0 per cent. per mensem, rou 
yourself shall take the karar and all other 
properties and also you yourself shall take 
from the said properties the income includ- 
ing the old arrears and the new income.” 

A pro-note was executed on the same dav 
by the 2nd defendant in favour of the 
plaintiffs which is Exs. B. A suit was filed 
in the Puddukotta Court for the amoun: 
due under the pro-note and was realised bv 
the plaintifs. The arrangement evidenced 
by Exs, A. and B is, therefore, an ad 
justment of the decree passed in plaintiff's 
favour and such an adjustment could he 
pleaded as the decree does not come with- 
in the purview of r. 2 of O. XXIL The 
learned Judge has correctly held that the 
decree was adjusted by the arrangemen! 
evidenced by Exs, A and Band the plaintiffs. 
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therefore, could not ask for execution of th® 
decree which had already been adjusted It 
is not necessary to consider in this view 
whether Ex. E amounts to a release of the 
plaintiffs’ right in the property in favour of 
.the sons of the 2nd defendant. 

"In the result, the appeal fails and is dis- 
missed with costs. 

Y. N. V, 

R. L, 


Appeal dismissed. 
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BHAURAO—Dgrgnpant No, 5— 
APPBLLANT 
versus i 
GANGI AND orHars—D2EFENDaNTS— 


RESPONDENTS. 

Hindu Law—Partition between mother and step-sons 
and grandsons—Mother's share, extent of—Partition 
between nephews and uncles—Nephews, whether take 
per stırpes— Partition, when can be re-opened by 
mother—Son's undivided share, purchaser of, whether 
can defeat mother's right-—-Mother's share, whether 
_stridhan— Partition suit by mother—Step-mother, death 
of, during pendency of appeal—Re-distribution of 
share—Purchaser, whether entitled to be allotted shares 
purchased—Undivided share of son—Purchaser, whe- 
ther can claim share after mother's death. 

In a partition after the death of her husband be- 
tween 


ough a mother or a grandmother is entitled toa 
share ina partition between her sonsor grandsons, 
she cannot demand a partition from them. She is 
not, however, bound by a partition made behind her 
back without setting apart her legal share and she is 
entitled to maintain a suit to set aside and re-open 
such a partition. [p. 736, col. 2.] 

Ganesh Dutt Thakoor v. Jewach Thakoorain, 31 O. 
262 at pp. 271, 272; 31I A.10;8 O. W N. 146; 14 M. 
L. J. 8; 6 Bom. L. R. 1, 8 Sar. P.C J. 575 (P.C.), 
relied on. 

The purchaser of an undivided share ofa Hindu 
son stands in the shoes of his vendor and is bound 
by obligations which bound the latter, e. g., he cannot 
defeat the mother’s right to be assigned a share on 
partition between her and her sons |p. 737, col 2.] 

In the absence of a contract the share allotted toa 
mother on partition does not become her stridhan and 
reverts on her death to the estate out of which it was 


- 
+ 


given. |p. 738, col. 1] 
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Itin a suit for partition by a mother against ber 
sons and step-sons, the step-mother who is also a 
defendant dies during the pendency of the appeal 
the share of the latter is liable to be re-disiributed 
among all the sharers including the mother and a 


transferees from her son so as to enhance their shares 


as fixed by the decree. [p. 738, col. 1] 
The right of the r to have the property of 
ase allotted on partition exclusively to his 


his pure , ly | 

a a share is notan absolute right, but is in the 
nature of an equitable right which the Oourts do as 
a matter of fact take into consideration in adjusting 
the equities between the parties ns far as possible 
without prejudicing the rights of other parties. [p. 738, 
col. 2.] 


A purchaser of an undivided share of a son cannot 
be grantod a declaration in a suit for partition be- 
tween the mother and her sons that any portion of 
the mother's share shall on her death goto him. 
ihid. 

i an against a decree of the Additional 
Judge, Amraoti, dated the let August 1924, 
in Oivil Appeal No. 69 of 1924. 

Messrs. M. B. Niyogi and D. T. Mangal- 
murti, for the Appellant. 

Messrs. A. V. Khare and M. W. B. Pen- 


dharkar, for the Respondents. 


JUDGMENT.—The following genealo- 
gical tree will facilitate the understanding 
of the facts of the case:— 


Musammat Sarji = Dhondia = Musammat Gangi 


defendant dead (plaintiff) 
No. 2 May 1920 
Govinda, 
defendant No, L 
Dhaoklya = Afusammat Sunder, 
dead re-married 1922, 
October 
a 
[ 
Waman, KN 
defendant defendant 
No. 3. No. 4. 


At Dhondia’s death he left behind two 
widows, Musammats Sarji and Sie ts one 
son Govinda and two grandsons Waman 
and Salkya by his predeceased son 
Dhaokly& On 21st August 1920 Govinda 
effected a partition between himself and 
his two nephews as represented by their 
mother, Musammat Sunder, Govinda getting 
Survey No. 178-2 area 9 acres 37 gunthas, 
besides some house property and the nep- 
hews getting Survey Nos. 7-1 and 27-3, 
total area 9 acres 19 gunthas, and some 
house property. After partition Govinda 
sold about 6 acres to the present appellant 
Bhaurao (defendant No. 5) by a sale-deed 
dated 19th February 1921 for-Rs. 1,200 and 
the remaining portioh te one Bhagwant by 
& sale-deed, dated 23rd November 1921 for 


* 
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Rs. 1,000. The present appellant had to 
sue and obtain a decree for possession 
against his vendor (Ex. 5-D lto 5) and also 
to sue for and obtain a pre emption decree 
against Bhagwant (Ex. 5-D 6 to 10). The 
whole of the land allotted to defendant 
Govinda is thus held by and in the posses- 
sionof defendant No.5. 

The plaintiff instituted this suit for parti- 
tion on 5th March 1923 against her son, 
step-son’s sons and her co-widow Sarji, and 
also joined the purchaser from her son as a 
party defendant on the ground that she is 
not bound by the partition of 1920 to which 
she was not a party and that the entire 
estate may,.therefore, be re-partitioned and 
her }th share thereof put in her separate 
possession. 

The defendant No. 1 Govinda did not 
appear to contest the right of his mother to 
ask of a re-partition. Defendant No. 2 
Sarji urged that. she also was not a party to 
the partition and her claim having been 
ignored at it she must get her 4th share, De- 
fendants Nos. 3 and 4 urged that the parti- 
tion should be maintained on the ground 
that plaintiff and defendant No. 2 were not 
legally entitled to any share and if they 
had any they have waived. their claim to 
a share atthe partition and acquiesced in 
it without claiming any share for them- 
selves, Defendant No. 5 contested the suit 
on grounds common to defendants Nos. 3 
and 4 and also on the ground that plaintiff 
asamotherhad no right to sue for or re- 
quire apartition and that at the partition 
which took place between her only son and 


step-son's sons she could not have been’ 


legally assigned any share. He also dis- 

uted the extent of her share.. He similar- 
y contested Musammat Sarji's right to a 
ghare atapartition between her grandsons 
and step-son. 

The First Court held that neither Musam- 
mat Gangi (plaintiff) nor Musammat Sarji 
(defendant No. 2) had waived her claim to a 
share atthe partition and that neither of 
them having acquiesced in it, plaintiff was 


entitled to re-open it, and claim a re-parti- ' 
tion and further that the share of plaintiff, 


and defendant No. 2 in the entire family 
estate wasith each. Accordingly a prelimi- 
nary decree declaring the shares and 
directing a partition of the entire family 
estate was passed in the case. Against this 
decree defendant No. 5 alone appealed to, 
the Additional District Judge, Amraoti, 
who confirmed thé decree following the view 
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taken in Damodardas Maneklal v. Utama.) 
Manesklal (1) that under the Bombay Scel.avl 
the plaintiff as mother is entitled to the 
partition claimed. 

Defendant No. 5 has, therefore, come un 
in second appeal impleading the plait tiff 
and the rest of the defendants as co-defend- 
ants. The grounds of appeal contest tho 
plaintiff's right to sue and object to the re- 
opening of the partition already made, as 
prejudicial to his interests as a purchaser 
for value after partition. The appellant's 
main argumentis that a mother has neither 
an independent right to sue for partition, 
nor can she claim any share where het 
ouly son comes toa partition with his pre- 
deceased step-brother’s son. He also ar- 
gues that in any case the re-partition if env 
should be so made as to protect his interest, 
he being a purchaser for value. 

During the pendency of this second ap- 
peal the defendant No. 2 Alusammat Saerji 
died. Her death has given rise to afurther 
contention whether the four annas allotied 
to her should revert to her grandsons alone, 
orto them, defendant No, 1 and plaintiff 
equally, and whether the appellant can 


‘claim the benefit of any enlargement, 


which may thereby accrue to his vendor's 
share. While the respondent Musammat 
Gangi’s Pleader urged that the enlarge- 
ment by reason of the death of Musamma: 
Sarji must enure for the benefit of all the 
sharers, the respondents Nos. 3 and 4 ccn 
tend that asthe share of Sarji was carved 
out of their share it must wholly go to them 
and the appellant cannot claim any benefit 
out of it, . 


The following texta are relevant to the 
questions involved inthis appeal. Mitak- 
shara Oh. 1 s. 5, verse 1 (Yajnyavalkye 2 
LXXa). “Among grandsons by different 
fathers the allotment of shares is according 
to the fathers.” Atpage 238 the following 
passage from Yajnyavalkyais re-produced 
in Vivad Chintamani: “Should a brother 
die before partition his share shall be allot- 
ted to his son provided he kas received no 
fortune from his grandfather......That son's 
son shall receive his father’s share from 
his uncle or from his uncle's son and the 
same proportionate share be allowed to ell 
the brothers according to law.” At page 
240 of the same book wefind the following 
textof Vrihaspati quoted “on the death of 
the fatherthe mother (janani) has a claim 


(1) 17 B, 271; 9 Ind. Deo, (N. 8.) 177, 
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+o an equal share with her own sons; 
mothers (matara) take the same share.” 
The following explanation is appended: 
“Mother (janani) means one who has male 
issue. Mothers (matara) means step- 
mothers who have no male issue. These 
femfles shall have equal, share with the 
| bons.” At the same page the following text 
of Vyas is quoted: “Even childless wives of 
the father are pronounced equal shares and 
so are all the paternal grandmothers who 
are declared equal to mother.” At page 
241 the quotation from Yajnyavalkya Mitak- 
shara, Oh. 1, s. 7 verse 1 runs thus: “Of 
heirs dividing after the death of their 
father let the step-mother also take an 
equal share.” Vyavaharmayukh Ch. IV, ss. 4, 
18, 19.gives the following quotation from 
Vishnu; “The mothers become receivers 
of shares according to the shares of the 
Bons.” 

The cumulative effect of all these texts 
and authorities on Hindu Law so far as 
they havea bearing on the questions raised 
in this appeal is that when after her hus- 
band's death her son comesto a partition 
with her step-son orstep-son's son, amother 
as also a step-motheris entitled to an equal 
share with her own son or step-son and 
that the same isthe case with the grand- 
mother and further that the nephews take 
in a partition with their uncle their father's 
share, i.e, they take perstirpes and not per 
capita. 

‘Phe case-law also favours their right toan 
equal share. The case of Sheo Dyal Tewaree 
v..Judoonath Tewaree (2) which aroseunder 
the Mitakshara contains avery interesting 
discussion of the question why the mother 
ig assigned an equal share, In Damoodur 
Misser v. Senabutty Misrain (3) also the 
mother was held entitled to an equal share. 
Her right has been admitted since long in 
the Bombay Presidency as will be seen from 
the trend of decisions of the Bombay High 
Court: West and Buhler’s Hindu Law, 4th. 
Edition, pages 710, note ‘g) and 750-1, 
Lakskman Ramchandra Joshia v. Satyabh- 


amabai (4); Damodardas Maneklal v. Uttam- ` 


ram Maneklal (1), so also the step-mother is 
held entitled to a share; see Jairam Nathu 
v. Nathu Shamji (5) and Hoshanna Devanna 


2) 9W.R. 61. 

3) 8°C 537; 6 Ind. Jur. 584; 10 O. L. R. 401; 4° 

Ind Dec. (x. a 346. 

` (4) 2 B. 494; 1 Ind. Dec. (N. 8.) 752, 
(5) 31 B, 54; 8.Bom. L, R. 6332.. 
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v. Devanna Banappa (6). The Allahabad 
High Oourt recognises the right of a mother . 
to ashare, see Bilasov, Dina Nath (7) but 
not that ofa grandmother, Sheo Narain yv. 
Janki Parshad (8). The rule that “ widow . 
shall receive from her sons who were born 
of her an equal share with them and she 
cannot receive ashare from children of an-. 
other wife" recognised in Hemangint Dasi 
v. Kedarnath Kundu Chowdhry (9) ispeculiar 
to the Dayabhaga School. No such distinc- 
tion ig recognised under the Mitakshara and 
the appellant’s contention based on this . 
rule has, therefore, no application, 

The plaintiff as the mother and defendant 
No. 2 as the step-mother of defendant No, 1 
or even as the grandmother of defendants 
Nos. 3 and 4, being thus entitled under law 
to an equal share, their claim was bound to 
be considered atthe time when defendant 
No, land defendants Nos. 3 and 4 effected 
partition in 1920. The Courts below have 
concurrently held that these females had not 
acquiesced in the partition. As there is noth- 
ing to show that they had waived their claim 
to a share they are not bound by it. But it 
is contended that all that is enjoined by the 


' texts is to allot toa mother on division a 


share equal to the son's and that they do 
not recognise in her an independent right, 
to demand partition, or, in other words, to 
enforce & partition as against her son. But 
this does not mean that she is bound by a- 
partition made behind her back without. 
setting apart a share for her. Their Lord- 
ships of the Privy Council in Ganesh Dutt 
Thakoor v. Jewach Thakoorain (10) while 
dealing withthe law in force in Bengal 
observed as follows :— 

“ There is no doubt that, according to the 
law in forcein Bengal, the mother, though. 
not entitled to require a partition so long as 
her sons remain united, is entitled, ifa par- 
tition takes place between her sons,to re- 
ceive theshare............... She may, of course, 
acquiesce in the division of the property 
between her sons without claiming any 
share for herself.” 

In that cass also there was no evidence of 
acquiescence on the part of the mother. 


(8) 80 Ind. Cas. 468; 48 B. 468; 26 Bom. L. R. 424; 
A I. R. 1924 Bom. 444. 

(7) 3 A. 88; 5 Ind Jur 489; 2 Ind. Dec. (x 8) 61. 

(8) 16 Ind Cas. 88; 9 A. L J. 749; 34 A. 503. 

(9) 16 O. 758, 16 I. A. 115; 13 Ind Jur. 210; 5 Sar.: 
P. O J. 374; 8 Ind Dec (x s.) 502 (P. 0.) 

(10) 31 O. 282 at pp. 271, 272, 3LI A. 10, 8.0 W, 
N. 146; 14M. L. J. 8,6 Bom. Ia R. 1; 8 Sar. P. O. J, 
575 (P. 0.) 
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that the omission to reserve a share for the 
mother rendered the partition invalid their 
Lordships observed as follows :— 

“ In support of this contention he relied 
on the cass of Krishnabai v, Khangowda 
(11)in which it was decided that a partition 
effected without reserving any share for a 
minor member of the family, and without 
the consent of some one authorised to act 
on his behalf, is invalid as against theminor. 
So here, their Lordships recognise that the 
mother is not bound by a partition to which 
itis not shown she ever assented; and the 
suit being ons fora declaration of rights 
under the partition, in which all the parties 
interested are represented, and in which the 
mother claims her share, their Lordships 
have felt no difficulty in giving effect to 
her claim ....... $ 

In principle there is no diference be- 
tween the present suit and the suit which 


wənt up before the Privy Council, except, 


that here the mother is the plaintif while 
shə was a defendant there. In both, parti- 
tion had already been made before suit, and 
the mother’s rights were ignored altogether. 
That one was a case under the Bengal 
School and the other is under the Mitak- 
shara also does not make any difference in 
the principle applicable, because so far as I 
understand the law, the position of a mother 
is in this matter more favoured under the 
Mitakshara than under the Dayabhaga. In 
view of the fact that the partition was made 
in 1920, no question of the mother not being 
“ entitled to require a partition so long as 


the sons remain tinited,” arises ın this case. 


To entertain the plea that plaintiff has no 
right to sue under such circumstances would 
be to put premium on fraud and to refuse 
relief to the person defrauded, or to hold 
him or her “bound bya partition to which 
it is not shown he (or she) ever assented.” 

The appellant next contends that he is a 

urchaser for value and his interésta would 

6 highly prejudiced if the partition is 
allowed to be re-opened at the instance of 
plaintiff, aud his vendor's share reduced. It 
must not be forgotten that a purchaser from 
a son takessubject to the mother’s right, 
and stands in his vendor's shoes. Even at 
partition by the vendee the mother was held 
entitled to a share: see Jogobondhu Pal v. 
- Rajendra Nath Chatterjee (12), Inthe Full 


11) 18 B. 107; 9 Ind. Dec. (N, a.) 639. 
12) 66 Ind, Oas. 121; 34,0. L. J, 29, 
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With regard to Mr. Bonnerjee’s contention, 


: Tol 
Bench decision in Bilaso v. Dina Nath <7) 
the mother’s suit to enforce a partition aua 
to obtain a proportionate share was decreed 
against an auction-purchaser of the right, 
title and interest of one of the sons betore 
voluntary partition, as he bad subsequently 
Obtained a partition of his vendor's share 
behind the back of the mother, The ful- 
lowing observations at page 90* are very 
pertinent :— 

“In an undivided family consisting of 
mother and sons, the mother is only entitled 
to maintenance so long as the family remains 
undivided in estate; butin case a partı- 
tion is made the law gives heraright to en 
assignment of a share in the property left 
by her husband equal toa son’sshare. The 
right the mother has is a right ro participate 
in the property left by her husband, and it 
has been described as a latent and inchoate 
right of participation which becomes effec- 
tive when separation takes place.” 

On the authority of the Privy Council 
rulings in Sreemutty Soorjecmoney Dossve v. 
Denobundoo Alullic’ (13) and Deendyal Lal 
v. Jugdeep Narain Singh (14) the Judges of 
the Full Bench gave the following opinion 
in answer to the reference: — 

“The auction-purchaser of the undivided 
interest of the son thus stands strictly in 
the place ofthe latterand is inno better 
position, andis bound by obligations which 
bound his vendor, and the mother’s right to 
an assignment ofa share out of the whole 
joint property. will accrue on a partition 
being made, and is of a character which 
cannot be defeated by the purchaser.” 

The plaintiff is thus perfectly within her 
rights to ask the Court todeclare her right 
and to hold that she is not bound by the 
partition of 1920 and further to assign 
her proper and legitimate share by order- 
ing a re-partition of the entire assets of the 
family. As a decree in a partition suit 
enures forthe benefit of the defendants also, 
defendant No. 2 also. was held equally 
entitled to asimilar share. It follows that 
the plaintiff's share was rightly held to be 

th: so also that of defendant No. 2 was 
th. But a.further question has arisen 
now owing to the death of defendant No. 2 

13) 6M I. A. 526 at p. 539, 1 Ind. Jur. (Ne 8) ors 
4 W. R P.O. 114; 1 Suath. O.J. 291; 1 Sar, PLC. d, 
583; 19 E.R 188. 


(i4) 3 O. 198; 1 O. L. R. 49, 4I A. 247; 3 Sar P, 
3. 730, 3 Suth. P. O J. 468; 1 Ind, Jur. 604, 1 


Tad. Dec. (N. 8) 715 (P. U.) 
Pago ol 8 AAK. 
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during the pendency of this second appeal. 
In Debt Mangal Prosad Singh v. Mahadeo 


Prasad Singh (15) their Lordships of the 
Privy Oouncil have held that under the 


_Mitakshara Law in the absence of any ex- 


r 


ed amongst all of them. 


press contract on the contrary, the share 
obtained by a mother on a partition of 
ancestral property amongst the sons does 
not become her stridhan property. It is also 
observed that if the share goes to her in 
lieu of maintenance it must reverton her 
death to the estaté out of which it was 
aoe The share allotted to Musammat 
arji must revert on her dedth to the estate 
from which it was carved out. 
A further question arises as to whether 
consequent on such reversion there should 
be an all round re-distribution ofthat share 
amongst the parties so as to give a third of 
it to plaintiff, a one-third to defendant No. 1 
and the remainder to defendants Nos.. 3 
and 4; or whether the benefit should go to 
„anly defendant No. 1 and defendants 
Nos. 3 and 4 in equal shares, to the exclu- 
sion of plaintiff. Defendants Nos, 3 and 4 
contend that it must wholly enure for their 
benefit because their grandmothers main- 
tenance .was bound to come out of their 
share, whereas plaintiff's contention is that 
in the absence of Sarji the assets would 
have been divided intothree equal shares. 
Inasmuch as in the partition of 1920 the 
claims of plaintiffand Sarji were ignored 
and as none of them was bound by it and 
each had an independent right to re-open it, 
it follows that the removal of Sarji by her 
death must reduce the number of the 
seed raa of shares with the result that 
er share on her death must be re-distribut- 
As the death 
has taken place ata time when the matter 
of the extent of the shares allotable to the 
plaintiff is still sub judice and before the 
final adjudication of this Court is given, 
the plaintiff equally with her son, and step- 
son's sons, is entitled to the benefit of the 
enlargement. The appellant who isa trans- 
feree from defendant No. 1 must necessarily 
get the benefit of the enlargement of his 
vendor's share which will be 5 annas 4 pies, 
The plaintiff's share being 5 annas 4 pies, 
the share of defendants Nos. 3 and 4 will, 
of course, be 5 annas 4 pies of the entire 
family assets. 


(15) 14 Ind. Cas. 1000: 34 A. 284. 9 A. L. J. 263; 11 
M. L. T. 217; 16 O. W. N. 409; (1919) M. W. N, 324; 14 
Bom. L. R. 220; 15 O. L. J. 344 28M, L, J, 462: 39 
I A. 121 (P, O0). 
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The appellant contends thatin adjusting 
the rights and equities between the parties 
the divisible assets may as far as possible 
be so distributed as to leave him in posses- 
sion ofthe property purchased by bim for 
valuable consideration, but as shown above 
he purchased his vendor's share subject to 
the rights of the co-sharers and other per- 
sons entitled toa share on partition. The 
right of the purchaser to have the property 
of his purchase allotted exclusively to hi 
vendor's share, is not an absolute right, 
but isin the nature of an equitable right 
and the Courts do, as a matter of fact, take 
this into consideration in adjusting the 
equities between the parties, as far as 
possible. It is not known whether the 
partition directed by the preliminary decree 
has been carried out actually as regards 
the fields in which the appellant is intereat- 
ed. Theonly suggestion, therefore, which 
I can make under the circumstances is 
that it will be open to the Court or the 
officer effecting the’partition to so marsbal 
the assets as to allot as far as possible the 
property purchased by the appellant to bis 
vendor's share, if it can be done without 
prejudice to the rights of plaintiff and de- 


fendants Nos. 3and 4. The decree of the - 


lower Oourt will be modified by declarin 
that the shares of the parties are as fixe 
in this Court and by inserting suitable 
words to give effect to the above observa- 
tions not asa direction of this Court but as 
a mere suggestion. 


A subordinate point which has been 
argued before me requires consideration. 
The appellant submitted that a declaration 
may be granted to the -effect that thé whole 
ofthe plaintifi’s share or at any rate a half 
of it shall on her death go to him. I do 
not think any such declaration is necessary 
or could be given in anticipation, as every- 
thing must depend upon the state of facts 
which may exist when that contingency 
occurs, >: 


The main contentions in the appeal have 
failed. Whatever success the appellant has 
secured here is due to events whichcame into 
existence by the death of Musammai Sarji. 
Under the circumstances I direct that the 
appellant must bear his own costs and: pay 
those of the respondents Nos. 1, 3 and 4, 
There will be two sets of costs. As the re~ 
spondents Nos. 3 and 4’s guardian ad litem 
in this appeal was paid his remuneration 


by the appellant, no, separate fee will be 
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charged in the schedule of coats of this 
Oourt. i 
G. R. D. 
ZK: 
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LAHORE HIGH COURT. 
Szoonp Crvin APPEAL No, 3067 oF 1925. 
May 4, 1926. 

Present;—Mr. Justice Addison. 
HAFIZ AND orHars—PLAINTIFFS— 
APPELLANTS 
VELTSUS 
JIWAN AND oTHERS—DBFENDANTS— 
RESPONDENTS. 

Punjab Limitation (Custom) Act (I of 1980), Sch I, 
Art. 2 (b)—Suzt for possession of ancestral land when 
declaratory decree obtained—Limitaiwn, starting point 
of—Nearer reversioners, presence of, whether saves 
time. 

A suit for possinu of ancestral immoveable pro- 
perty which has been alienated, on the ground that 
the alienation is not binding on the plaintiff according 
to custom, where a declaratory decree has already been 
obtained, must be brought within thres yearafrom the 
death of the alienor if he has left no widow surviving 
her and the fact that the plaintiff could not sue for 
possession because of the presence of some nearer re- 
versioners will not save the time from running 
against him. 

Sundar v. Salig Ram, 9 Ind Oas. 300; 28 P. R 1911; 
3i P. L, R. 1911; 33 P. W. R. 1911, distinguished. 

Səcond appeal from a decree of the 
District Judge, Rawalpindi, dated the 14th 
August 1925, affirming that of the Subordi- 
nate Judge, Fourth Class, Jhelum, dated 
the lth July 1924, 

Malik Ram Lal, for the Appellants. 

Dr. Muhammad Alam, for the Respond- 
ents. 

‘J U DGMENT.—The following pedigree- 
table is necessary for the purpose of this 
-second appeal :-— 
RAMZAN 


Karam Din “Imam ce 


Haidar (vendor). 








ibe Fagir Ali Sanadur 
Boora 
(plaintiff) 
( 
Ali Muhammad 
eae | ) 
Hafiz (plaintiff) , Some other song 


who did not sue, 


HAPIZ v. JIWAN. 
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The land in suit was sold by Haidar toa 
Shams Dia who re-sold it to Jiwan in 1999. 
Faqir (see pedigree-table) instituted a suit 
in 1910 for a declaration that his reveraion- 
ary ‘rights would not be affected by the 
sale. He obtained a decree on compromise 
on the 22nd December 1910 to the effect 
that upon the death of Haidar he could get 
back the land on payment of Rs. 820. 
Haidar died on the 22nd January 1916. 
Under Punjab Act (I of 1920), Art. 2 (b) of 
the Schedule, a suit for possession of the 
land should have been instituted within 
three years of Haidar’s death, but by virtue 
of the saving cl. (6) this time was extended 
to one year after the coming into force of 
the Act. This means that the suit for pos- 
session should have been instituted at the 
latest on the 2nd of May 1921. Faqir was 
alive then and did not sue up to the time 
of his death on lst September 1921; neither 
did his son Alam sus up tothe time of his 
death on the 17th May 1922, but Alam’s son 
"Allah Ditta is one of the three plaintiffs 
who have sued. He isa minor. The suit 
was instituted on the 19th August 1922, 

Both the Courts below have held that the 
guit is barred by limitation. Against this 
decision this second appeal has been filed. 

It was admitted before me that the suit 
so far as Boora and Hafiz are concerned 
has been properly dismissed as being 
barred by time and that they are not entitl- 
ed to the benefit of the Amended Soldiers’ 
Litigation Act. This is clearly the case and 
requires no further discussion. 

This meansthat the question which has 
to be decided is, whether the suit is 
barred by time so far as Allah Ditta is 
concerned. It has to be noted that his 
major brother Ali Muhammad has not 
sued, so that if the appeal succeeds, the 
decree would only be for possession of 
1-6th of the land on payment ofthe sum of 
money fixed in the declaratory decree. 

The argument ofthe learned Counsel for 
the appellant was that Allah Ditta had a 
right to sue independently of his father 
and grandfather and thatit did not matter 
that both his father and grandfather did 
not sue within limitation. It was further 
contended that the minority of Allah Ditta 
did not affect the question and that even 
if he had been a major he could sue within 
three years of the date of his father’s death 
though his father and grandfather had 
allowed the suit so far as they were con- 
gered to become time-barred, It was ade 
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mitted that if this contention was correct a 


descendant could sue 200 years after the - 


death of the vendor, provided his ancestors 
had not already obtained possession, It 
seams to me that this is an impossible argu- 
ment and that it is not supported by 
Sundar v. Salig Ram (1) which has properly 
been distinguished by the learned District 
Judge. Ifthis argument were to prevail 


the son could still sue even though his’ 


father’s suit had heen dismissed. But there 
is nothing in the Act which leads to this 
absurd conclusion. A suit for possession 
must be filed within three years from the 
date on which the right to sue accrues. 
The right to sue in this case accrued when 
Haidar died. It would have been different 
if his widow had been alive. It would 
then have accrued on her death. That is 
the meaning of the Act. I, therefore, hold 
that no suit could be filed after the 21st 
May 1921 which was the last possible date 
for filing a suit in the present case. Of 
course, it would have been different if on 
the last mentioned date Allah Ditta’s 
father and grandfather had been both dead 
and Allah Ditta had been a minor then. 
In such acass time would have been ex- 
tended to him in the usual way. There 
isno force in this second appeal which I 
dismiss with costs. 
R I, Appeal dismissed. 


(1) 9 Ind, Oas. 300; 26 P, R. 1011; 34 P. L. R. 1911: 
$3 P. W. R. 1911, 


MADRAS HIGH COURT. 
ÅPPBAL AGAINST ORDER No. 167 or 1924, 
January 27, 1926. 

Present: —Mr. Justice Wallace and Mr. 
Justice Madhavan Nair. 
KROTTAPALLI GOPALAM—Dgrenpant 

i No, 1—APPELLANT 


i .VETEUS 
MYNENI SURYANARAYANA AND 


OTHERS-— DRERENDANT No. 2— RRSPONDRNTS, . 


Arbttration—Decrsion on matter not referred— 
Reference, test of—Personal knowledge, use of— 
` Award, validity of —Hidence Act (I of 1872), 8. 94— 
Language of document clear— Ertraneous ‘evidence 
to explain language. 

es arbitrator has no jurisdiction to decide a matter 
not referred to him for arbitration and the fact that 
the arbitrator genuinely believed that the matter had 
bsan referred to him makes no manner of difference, 
Taz final decision as to whether a particular matter 
was referred or whether a particular party had cone, 


= 


EKROTPAPALLI GOPALAM V. MYRENI SURYANARAYANA, 


(95 I. O. 1926] 


sented to refer it lies not with the arbitrator but with 
the Court. [p 742, col. 2 | l 

Bombay Frre Insurance Co. v. Ahmedbhoy Habib- 
bhoy, 1 Ind. Oas. 14; 34 B. 1; 11 Bom. L R. 1, referred 
to 


Unless the parties expressly consent to such a 
course, no arbitrator has any mght to decide the matter 
referred to him on his personal knowledge. still less 
has any arbitrator aright to accept and adopt as his 
own the purely personal knowledge of another arbitra- 
tor An award based on such personal knowledge is 
bad in law [p. 743, coL 1] i 

Chintalapudi Sanyası v. Chintalapudi, 73 Ind. Oas. 
470,44 M L J. 263; 17 L. W. 71; (19823) M. W N.7; 
A.I. R.1923 Mad 301, 47M. 30; 32 M.L. T. 32, 
Palavesam Chettiar v. Narayana Tyer, 88 Ind Cas. 
650; 49 M L J. 115; (1925)M. W N 503,A IR 
1925 Mad 1086 and Lachhmi Narain v Sheo Nath 
Pandey, 5t Ind Oas 443, 42 A. 185, 1U.P.L R (A) - 
177, 18A L J.78, referred to, 

Ram Dharı Sahu v Ram Charitar Sahu, 7 tod. Cas. 
333, 38 O. 143 and Dobson v Groves, (1844) 115 B.R. 
239,6 Q B.637; 14L J.Q.B 17, 9 Jur. 86, 66 R. R. 
509, distinguished 

Maung Shwe Hpuv U Min Nyun, 91 Ind Cas, 659; 
3 R. 357; A J. R. 1825 Rang 383, dissented from 

Where the language used in a documentis plain in 
itself and applies accurately to existing facts, ex- 
traneous evidence cannot be given to show that it was 
not meant to apply to such facts |p. 741, col. 2] 

Appeal against a decree of the Court of 
the Additional Subordinate Judge, Bapatla, 
dated the 23rd February 1924, in O.S. 
No. 44 of 1923 (O. 8. No. 28 of 1923 on the 
file of the Sub-Court, Bapatla), 

Messrs T. V. Venkatrama [yer and T. V. 
Ramanatha, Iyer, for the Appellant. 

Mr. Ch. Raghava Rao, for the Respondents, 

JUDGMENT.—tThis appeal is against 
a decree of the lower Oourt confirming an 
award. The first defendant and Sriramulu, 
the husband of second defendant, were bro- 
thers. It was alleged by the plaintiffs that 
first defendant's father, Venkayya, brought 
his sister's son Nagayya, the father of plaint- 
iffe Nos. 1 to3 into the family as illatom 
son-in-law, promising him a share in the 
family property sanctioned by usage to 
a person in his position; that, when Srira- 
mulu died early in 1923, the plaintiffs 
claimed their share from the first defendant 
and the second defendant also claimed main- 
tenance, that these two disputes were re- 
ferred to arbitration, the arbitrators being 
P. Ws. Nos. 1 to4 and D. W.No.1 and that 
the arbitrators passed an award Ex. A, 
giving to the plaintiffs a third share of the 
family property and tothe second defendant 
certain land for.maintenance. The first de- 
fendant refused to carry out the first part 
of the award and the plaintiffs sued to 
enforce it. The lower Oourt passed a decree 
in their favour and the first defendant 
appeals, The first *defendant challenges 
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the legal validity -of the award on two 
main grounds; first, that ‘the matter 
of the plaintiff's claim to a share in the 
family property was never referred at all, 
and, secondly, that the award is vitiated 
because the arbitrators have relied on their 
own personal knowledge and not on evi- 
dence given before them for the decision of 
the case. We shall deal with these points 
In order. 

The first point has to be decided on the 
terms of the reference which is Ex. B. It 
runs :—- 

“As firat Nagayya, the father of one of us, 
Suryanarayana and later my younger bro- 
` ther Anjayya were being kept in the house 
of the late Venkayya for conducting 
the duties of the house and a3 the 
wife and heir of the late Sriramulu, the 
elder brother of one of us, Gopalam, had 
claimed proper maintenance for her liveli- 
hood, ete., and as we are disputing about this 
affair, we’ both desire that you should act 
as panchayatdars and settle the above dis- 
putes between us". ; 

Itis signed by the first plaintiff, the second 
defendant and the first defendant. It is 
evident that the only matter mentioned in it 
as a claim of any kind is the maintenance 
affair of thesecond defendant. But the plaint- 
iffs urge that the mention of Nagayyaand 
Atjayya being kept in the house was 
made because there was this otherclaim 
by the plaintiffs to a share and that, be- 
cause of that mention of these facts, the 
Court is to infer that the other claim 
was not cnly advanced by them but 
was specifically referred to arbitration. It 
was also emphasised forthe plaintiffs that 
the word ‘disputes'is in the plural and, 
therefore, there must have been more than 
one dispute. It is further urged that, if 
Ex. Bis obscure because of smbiguity, it 
is permissible to take and consider extra- 
neous evidence as to what was really refer- 
red; and the plaintiffs urge that that evi- 
dence is wholly in favour of their inter- 
pretation of Ex. B. Now Ex. B, is clear 
and quite intelligible as it stands. The 
fact that there is no very convincing reason 
appearing in it for inserting the statement 
about the first plaintiff's father and brother 
being keptin the house is not a ground 
for holding that the document considered 
as areference is obscure. Nor isa Court 
entitled to speculate as the lower Court 
has done on what myst have been the 
reasons for the insertion of this statement, 
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As to the usé of the plural ‘disputes,’ even if 
the plural was designedly used and that is 
a considerable assumption—the document 
itself says that the second defendant was 
claiming livelihood, etc., so that the plural 
may legitimately be used of her claims 
alone, itis difficult to believe that, if this 
was a deliberate document as itis claimed 
to be, setting out what were the disputes 
to be settled, the statement of claim by the 
plaintiffs for a share in the family pro- 
perty, which was the more important of the 
two claims should have been omitted 
altogether, if it really had been referred, 
unleag the omission was deliberately made 
with intent to deceive the first defendant 
who isan illiterate man. 

We further think itis a case where the 
language used is plain in itselfand implies 
accurately to existing facts. Under s 94 
of the Indian Evidence Act extraneous evi- 
dence cannot be given to show that it was 
net meant toapply to such facts. Even if 
the extraneous evidence is considered, it 
does not seem to us to help the plaintiffs’ 
case. The arbitrators who were examined 
as witnesses Nos. 1 to 4 for the plaintiffs 
are agreed that all the parties and them- 
salves met before Ex. 3 was drawn up and 
agreed as to what were the disputes to be 
settled. Itis said that both the claim of 
the plaintiffs and that of the second defend- 
ant were matters for settlement and they sat 
down and formally drew up a reference. 
It is not tha plaint case that there was any 
reference oataide lir, B of any dispute 
whieh Ex. B does not mention. Itis their 
case that Ex. B covered everything that 
was referred to arbitration. See para. 5 of 
the plaint. Now P. Ws. Nos. 1 to 4 all 
agree that it was not written in Ex. B that 
there was a dispute raised by the first plaint- 
iff fora share in the properties and none 
of them can explain why “we did not” 
says P. W. No.3 “so clearly examining the 
wording of Ex. B.” There is, therefore, no 
evidence in support of the plaintiffs’ case 
that there is latent in Kx. Ba claim by the 
plaintiffs for a share in the property. It 
may, of course, be that the arvitrators 
genuinely thought that this other dispute 
had been referred to them; but that will 
not give them jurisdiction to decide a mat-. 
ter notreferred. Oonsidering the language 
of Ex. B we are clear that it lay on the 
plaintiffs to show that Ky. B does contain a 
reference of this claim to arbitration and 
that the first defendant put his mark on it 
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with the’ knowledge that it did. We are 
unable to hold that the language of Ex. B 
could in any way convey to him that this 
other claim had also been referred to arbi- 
tration, 

It is not without significance that the 
plaintiffs have not examined the attestators 
or the writer of Ex. B. The arbitrators 
are, no doubt, good enough witnesses in 
their own way, but they are not likely to 
put forward a view that a matter disposed 
of by them was not within their jurisdic- 
tion. The evidence of the attestatora and the 
writer would be that of more independent 
witnesses on this part of the case and it 
has not been put forward. It may be re- 
marked also that the first plaintiff himself 
has not gone into the box to speak to his 
case. This is important in view of the 
argument put forward by him that there 
was no reason why he should have signed 
Ex. B, if some claim of his had not been 
referred. He has not gone into the box to 
tell us why he signed it and submit to 
cross-examination on the point. The de- 
fence suggestion is that he signed it in 
order to support the claim of the second de- 
fendant who is his own sister and a gosha 
woman. 

The evidence of P. Ws. Nos. 1 to 4 is also 
further shaken by the fact that they do 
not agree as to whether the plaintiffs’ claim 
put forward just before Ex B was written. 
was for himself only or for his family. 
There is nothing whatever in Ex. B to 
show that there was any dispute about 
the claim of ihe plaintiffs’ whole family 
toa share, It is clear that even the arbi- 
trators did not clearly realise the exact 
nature of the claim which they now say, was 
so clearly referred tothem. Although the 
first defendants evidence in the lower 
Oourtis not very satisfactory, and he is 
obviously endeavouring to improve his case 
by denying that Ex. B was read to him and 
maintaining that he was not present when 
it was drawn up, Ex. O-1 his statement 
before the arbitrators, only three days after 
Ex. B, makes it clear that to his knowledge 
the dispute that he had with the plaintiff 
was as regards the maintenance claim. There 
is nothing in Ex. O-lto indicate that he 
- was aware that Ex. B embodied a refer- 
eħce on any other point. As we have already 
said, if all the parties at the time of writ- 
ing Ex. B were agreed that there were two 
claims referred, the more important being 
the plaintifs claim for a share of the 
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enough to include 
the question whet 
dispute was withir 
is no wide langus 
age is restricted 
case it is the Cou 
whether the matte 
suit is brought is c 
be referred, For 
hold that this dist 
share was not ref 
arbitrators did exc 
deciding it. 

As to point | 
arbitrators dispose 
knowledge, we th 
ground of attack < 
from the evidence 
3, all arbitrators, 
the award and i 


(1) 1 Ind, Cas. 14; 34 
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int} the award which precedes the words 
“therefore we decide accordingly” (that is, 
that the plaintiff's family should have a 
third share in the property), that the deci- 
sion of the arbitrators purports to have 
been based only on their personal know- 
ledge. It is clear further from P W. No. 3's 
evidence that he had no personal know- 
ledge of these matters at all and that he 
merely accepted his knowledge from P. Ws. 
Nos. | and 2. Thus the award was passed 
on the personal knowledge of P. Ws. Nos, 1 
and z and the acquiescence of P. W. No. 3 
in their opinion based on their personal 
knowledge. None of them decided on the 
evidence and P. W. No. 3 decided on what 
P. Ws. Nos. 1 and 2 who were not witnesses 
in the case told him. This procedure also 
vitiates the award. It is true, of course, 
that personal knowledge does not of itself 
disqualify an arbitrator from acting as such 
and marv even be a good reason for his being 
selected; but, unless the parties expressly 
consent to such a course, no arbitrator has 
a right to decide the matter on his personal 
knowledge. That knowledge may be of use 
in enabling him to understand and appre- 
ciate the evidence; but he is not entitled 
to use it to repudiate the case put forward 
before him by any of the parties and his 
decision must be on the evidence and not 
on his personal knowledge. Stillless has 
any arbitrator a right to accept and adopt as 
his own the purely personal knowledge of 
other arbitrators. Sucha course was the 
more flagrant misconduct in this case as 
the award was passed by a majority of one, 
the one being the arbitrator who took his 
knowledge at second hand not from the 
witnesses but from his fellow arbitrators. 
That is, the decision was really only by two 
arbitrators and that on their personal know- 
ledge only. 

It is clear that the award was not passed 
on a consideration of the evidence in the 
case and that is enough to vitiafe it. See 
Chintalapudt Sanyasi v. Chintalapudi (2) 
and the cases quoted therein, Palavesam 
Chettiar v. Narayana Iyer (3) and Lachhmi 
Narain v. Sheo Nath Pandey (4). The case 
in Ram Dhari Sahu v Ram Charitar Sahu 


(2) 73 Ind Oas. 470: 44M. L.J 263:17L. W. 71; 
(1923) M W. N.T; A. I. R. 1923 Mad. 301, 47M 30, 32 
M, L. T. 32. 

(3) 88 Ind Oas. 660; 49 M. L, J. 115; (1925) M. W.N. 
503; A. I R. 1925 Mad, 1088. 

(4) 54 Ind Cas. 443; 42 A. 185, 1 U. P. L. R. (A.) 177; 
18 A. L. J. 18. ° 
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(5) relied on by the plaintiffs is not on 
fours, The case in Maung Shwe Hp 
U Min Nyun (6) is relied on by the pla:: 
iffs; but if that decision meansthat, whe 
arbitrators have held a private enquiry 
their own, their award isnot vitiated 4 
less it can be shown that they have us 
the results of their enquiry in coming 
their conclusion, a matter extremely diffici 
tO prove, we are not prepared to ag- 
It would open avery wide door for m 
conduct and such a principle seems to 
to be opposed tothe principle laid den 
in Dobson v. Groves (7) which is that it 


„only by express agreement of parties th 


arbitrators are entitled to decide a case 
their own personal knowledge. Here the 
is no such agreement but rather one 
the contrary since the parties in Ex. 
expressly declared therein their consent 
the decision being based upon their sta’ 
ments alone. 

In conclusion, therefore, the award, in 
far as plaintiff in this suit seeks to enfor 
it, is bad and cannot be supported and ° 
reverse the finding of the lower Court 
this issue. The award so far as it decic 
the question of second defendant's ma 
tenance, being not attacked, will star 
The other issues now fall to be tried i 
the suit is remanded to the lower Court i 
this purpose. First defendant will get } 
costs in this appeal from the plaintiff. | 
costs to secund defendant. 

V. N. V. 

R L. 


(5) 7 Ind. Cas. 333; 38 C 113. 
B 91 Ind. Cas. 659, 3 R. 387, A. IL R. 1925 Ia 
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ALLAHABAD HIGH COURT. 
Sroonp CIVIL APPEAL No. 1003 oF 1923 
March 24, 1926. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Ashworth, 
ABDUL RAHMAN KHAN AND ANoTHE2 
DEFBNDANTS-~APPELLANTS 


versus 
MUFASSAL BANK Lrp., GORAKHPUR 
PLAINTIFF AND Musammat AZIZ-UN-NIS& 
BIBL AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
Company—Manager, powers of—Transfei by Va 
ger—Sanction of Directors, absence of, effect of~ G 
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faith-—Estoppel—Burden of proof borne voluntarily 
by party, effect of. 

Per Kanhaiya Lal, J—A distinction is drawn be- 
tween cases where tho Directors of a Company have 
no power to do an act at all and those in which they 
have power to do the act provided certain conditions 
are complied with; or, in other words, between acts 
which, as regards the Company, are ultra ‘vires and 
those which are intra mres but irregular, and whilst 
it is held that Companies are not bound by acts of the 
former class, itis held that they may be bound by acts 
ofthe latter class in favour of all persons dealing with 
the Manager bona fide and without notice of the 
irregularities of which he may be guilty. Outsiders 
are expected to know the external position of the 
Oompany but are not bound to know its indoor manage- 
ment. [p. 745, cols. 1 & 2 ] 

-Where the Articles of Association of a Company 
generally give the Manager of the Company certain 
powers of conducting the business and he does certain 
actis in exelcise of those powers, any person dealing 
with him may presume that he had power to deal with 
him and that he had taken the requisite steps to 
authorise him to enter into that particular transaction. 
[p 745, col. 2] i 

Per Ashworth, J —Where the Articles of Associa- 
tion of a Company prove that a Manager may be 
appointed and may be given the ordinary powers of 
a Manager and a person is allowed to act a as Manager 
and thus exercises these ordinaiy powers, it; is 
reasonable to infer that he was given those powers. 
Itis doubtful, however, whether it is permissible to 
infer from the fact of a Manager making a transfer 
that the transfer has received the previous sanction 
of the Directors which the Articles of Association 
declare to be necessary In the one case the matter to 
be inferred is a mere formality and in the other case 
it is an essential step for the validity of the transfer. 
[p. 747, col 1.1 

When a party by its pleadings and conduct volun- 
teers to bear the burden of proving a particular thing 


he cannot afterwards turn round and say that the | 


burden was onthe other party, especially when his 
action in promising to produce certain documents 
must have had the effect of preventing the party, on 
whom the burden would other wise have been placed, 
from producing those documents. [p 747, col 2] 

Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur, dated the 27th of 
February 1923. 

Mr. Igbal Ahmad, for the Appellants. 

Messrs. G. Agarwala and N. Upadhiya, 
for the Respondents. 


JUDGMENT. 

Kanhaiya Lal, J.—This appeal arises 
out ofa suit brought by the plaintiff-re- 
spondent for the recovery of money due 
on a mortgage effected by Musammat Ulfat 
Bibi and Abdul Rahman Khan in favour 
of the Kayastha Trading and Banking 
Corporation, Limited, Gorakhpur, on the 6th 
of March 1908. 

The Managing Director of the Corpora- 
tion was one B. Ram Gharib Lal who on 
the 14th of March 1919 transferred the 
mortgagee rights held by the Corporation 
ior corsideiation to Mazhar Husain Khan. 
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Mazhar Husain Khan subsequently trans- 
ferred the same for consideration to the 
plaintiff. a 

The main question for consideration in 
the case was whether B.Ram Gharib Lal, 
the Managing Director of the Kayastha 
Trading and Banking Oorporation, Limited, 
had a right to transfer the said mortgage 
bond to Mazhar Husain, and was the plaint- 
iff as a transferee from Mazhar Husain en- 
titled to sue for the recovery of the mort- 
gage money. 

It appears that at or about the time 
when the transfer was effected by the said 


. Managing Director, the Kayastha Trading 


and Banking Corporation, Limited, was in 
an unsatisfactory financial position and the 
ereditors of the Corporation were pressing 
it for the payment of their monies. B. Ram 
Gharib Lal, the Managing Director of the 
Corporation thereupon assigned various 
outstandings due to the Oorporation to 
some of the creditors in lieu of the monies 
due to them by the Corporation, and there 
transfers or at least some of them are 
said to have been subsequently ratified 
either by the Corporation or in certain 
instances by the Official Liquidator, who 
was subsequently appointed by this Court. 

Neither party produced the Articles of 
Association of the Corporation in this case, 
though time was taken for their produc- 
tion by the mortgagors or their representa- 
tives-in-interest. The Trial Court found 
that the Managing Director had no author- 
ity to make the transfer, but the lower 
Appellate Court beld that the Kayastha 
Trading and Banking Corporation, Limit- 
ad, never seriously supported the objection 
that their Manager and Secretary was not 
entitled to transfer the deed, and that in 
view of s. 114 of the Indian Evidence Act 
it should be presumed that he was duly 
empowered to do the same. Itis admitted 
that after the institution of the present 
suit, to which the Kayastha Trading and 
Banking Corporation was made a party as 
a pro forma defendant, a suit was filed by 
the Kayastha Trading and Banking Cor- 
poration, Limited, itself for the recovery of 
the money due on this mortgage, but by 
virtue of a compromise subsequently en- 
tered into between ‘the Kayastha Trad- 
ing and Banking Uorporation, Limited, and 
the present plaintiff that suit was with- 
drawn cn the 20th of August 1921. Before 
that the name of the Kaysstha Trading 


and Banking Corporation, Limited, had 
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already been removed from the present 
suit, which was allowed to proceed. 

The question of the validity of the trans- 
fer made by B. Ram Gharib Lal as the 
Managing Director of the Oorporation has 
been the subject of consideration in several 
cases, one of which (Execution Second 
Appeal No. 1783 of 1923) was decided by 
this Court on the 23rd of July 1924. It 
was held in that case after an examina- 
tion ofthe Articles of Association of the 
Oorporation that although the act of the 
Managing Director in conveying debts 
or decrees due to the Corporation without 
- the sanction of the Board of Directors was 
irregular, the fact that a general power-of- 
attorney was executed by the Corporation 
in favour of B. Ram Gharib Lal on the 
19th of August 1916, authorising him to 
sign and endorse on behalf of the Company 
deeds, bonds and conveyances and to trans- 
fer decrees, negotiable instruments and 
other documents, the transfer, assignment 
and endorsement whereof was sanctioned 
by the Board of Directors or by any of 
the Directors authorised in that behalf by 
the said Board, gave sufficient protection 
to persons whoon the faith of that author- 
ity had entered into dealings with him 
in good faith without further inquiring 
whether the Manager had obtained from 
the Board of Directors the requisite author- 
ity to enter into the transactions in ques- 
tion. A reference was made in that case 
to certain authorities which laid down 
that though all persons dealing with a 
Company were bound to ascertain the limita- 
tions imposed by the Articles of Associa- 
tion, there was no obligation cast upon 
them that the Directors had acted exactly 
in accordance with the manner prescrib- 
ed by those regulations and thatany per- 
sons dealing bona fide with a Director, who 
had the apparent authority to enter into 
the transaction, was entitled to assume 
that the Director had all such powers as 
he purported to exercise, if they were the 
powers which according to the circum- 
stances of the Company he was entitled .to 
have. As pointed out by Lindley, a dis- 
tinction is drawn between cases where the 
Directors have no power to do at all and 
those in which they have power to do, 
provided certain conditions are complied 
with; or in other words between acts which, 
as regards the Company, are altogether 
ultra vires and those which are intra vires 
but irregular; and ‘whilst itis held that 
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Companies are not bound by acts of tre 
former class, itis held that they mav e 
bound by acts of the latter class in fives r 
of all persons dealing with the Directo.s 
bona fideand without notice of the irregula-- 
ities of which they may be guilty. (Lindley 
on Companies Acts, Vol. I, 6th Edition, 
page 213). Indeed outsiders are expected 
to know what Lord Heatherley called tLe 
“external position of the Company”, but 
are not bound to know its “indoor manage- 
ment”. 

The Articles of Association in the pre- 
sent case, as quoted in the decision already 
referred to, provided that there shall ba 
a Manager of the Company, whose duty 
shall be to conduct the whole busines; 
for the Company and to perform all suc. 
works and services, as may be necessary 
to carry on the said Company orits branche ; 
and such as are usually performed by ths 
Manager of a Banking Company. E. 
Ram Gharib Lal was admittedly appoint- 
ed by the Company as its Manager or 
Managing Director and a general power-of- 
attorney was executed by the Corporation: 
in his favour authorising him to make 
transfers or to execute adeed of convey- 
ance in respect of any transaction sanc- 
tioned by the Board. Where the Articles 0: 
Association generally give the Manager 
certain powers of conducting the business 
and he does certain acts in exercise of 
those powers, any person dealing with him 
may presume that he had power to deal 
with him and that he had taken the re- 
quisite steps to authorise him to enter 
into that particular transaction. There is 
nothing toshow that the transferee was 
aware that the Managing Director had 
done nothing to obtain the requisite sanc- 
tion for the transaction in question. .\ct- 
ing on the power-of-attorney he accepted 
the transfer from the Managing Director, 
and as his good faith has not been im- 
pugned, he is sufficiently protected in 
claiming the rights which the deed of con- 
veyance transferred to him. 

The conveyance appears, moreover, to 
have been ratified in the present instance 
by the Corporation itself, which had filed 
a suit for the recovery of the inoney due 
on this mortgage and subsequently with- 
drawn it under the compromise entered 
into between it and the present plaintif, 
The circumstances attending the cəm- 
promise and the withdrawal of that suit 
fairly indicate that the Corporation hag 
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ratified the act of its Managing Director, 
and that ratification must be deemed to 
take effect from the date of the transfer. 
The appeal is, therefore, dismissed with 
costs including fees in this Court on the 
higher scale. 

Ashworth, J.—Inthiscasethe Mufassil 
Bank sued on a mortgage executed by the 
defendant-appellant in favour of the Kayas- 
tha Trading and Banking Corporation, 
Limited, Gorakhpur. Their case was that 
this Corporation had transferred the mort- 
gage-bond to one Mazhar Husain and 
that he inturn had transferred it to the 
Mufassil Bank, Limited, Gorakhpur. In 
para. 9 of his written statement the 
appellant mortgagor denied that the trans- 
fer by which the Kayastha Trading and 
Banking Corporation, Limited, purported to 
transfer the bond to Mazhar Husain was 
valid. Apparently he 1elied on some pro- 
vision contained in the Articles of Associa- 
tion to prove that a transfer by the Mana- 
ger was only valid in certain circum- 
stances and was not valid in this particular 
case. The sale deed asitis called by the 
Kayastha Trading and Banking Oorpora- 
tion was admittedly signed by the then 
“Manager. Time was given to the defend- 
ant-appellant to produce the Articles of 
Association of the Kayastha Trading and 
Banking Corporation, Limite’, to support 
his contention, and it appears that he failed 
to produce them. 

The first Court cameto the conclusion 
that the transferby the Kayastha Trading 
and Banking Corporation to Mazhar Husain 
must be subject to some defect because of 
what it termed the suspicious conduct of 
the Kayastha Trading and Banking Cor- 
poration, Limited, and the Mufassil Bank, 
Gorakhpur in the course of the present 
litigation. In appeal the District Judge 
held that there was a presumption that a 
Manager would have full power to transfer 
any security of the Company of which he 
was the Manager, and that this presump- 
tion had not been rebutted by any evi- 
dence produced by the defendant-appellant. 
Neither Oourt considered the question of 
ratification. 

My learned brother relies upon a power- 
of-attorney which was executed by the 
Directora of the Kayastha Trading and 
Banking Corporation in favour of their 
Manager giving him general power to 
transfer securities to creditors of the 
Corporation, and refers to certain author- 
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ities to show that itis nət necessary to 
prove that all formalities requisite for 
giving a Manager powers have been ful- 
lled. I consider that none of these autho- 
rities are relevant to this case. The deci- 
sions referred to show that when the 
Articles of Association declare that a Man- 
ager or a Manging Director may be given 
generally certain powers and a certain 
person exercises those powers there is a 
presumption that he was given those powers, 
and ib is not neceasary to produce the 
resolutions or minutes of the Company to 
show that he was giventhem, These de- 
cisions are based on the principle that a 
principal is bound by the acts of an agent 
within the apparent scope of his author- 
ity. The apparent scope is to be found 
in the Articles of Association, and a third 
party ia not required to acquaint himself 
with what has been termed the indoor 
management. None of these authorities 
are applicable to a case like this where 
no Articles of Association have been put 
in evidence. As to the general power-of- 
attorney relied upon, in my opinion, it 
would be necessary to show from the 
Articles of Association or the Memorandum 
of Association that the Directors could give 
such a general power-of-attorney before 
any reliance can be placed on it. There 
is no presumption that the Directors had 
such power arising from the mere fact 
of their exercising it. Reference has been 
made by my learned brother to a pre- 
vious decision ofa Bench of this Court 
in respect of the Kayastha Oorporation 
from which I gather that it was held that 
a resolution by the Directors sanctioning 
a particular transfer might be inferred 
from the facts that the transfer had been 
signed by the Manager, and that the Articles 
of Association allowed him to sign it if 
there was @ resolution to this effect by 
the Directors. Reliance is placed on a 
passage in Buckley on the Companies Acts, 
page 644. This passage is as follows:— 
“Persons dealing with a Managing Direc- 
tor must look to the articles, to see whe- 
ther he could have the power which he 
purports to exercise, if he could, that is 
enough for persous dealing with him bona 
fide, even if no power to do the act has in 
fact been given to him“. 
This passage is based on the decision in 
Biggerstaff v. Rowatt’s Wharf (1). In that 
(1) (1896) 2 Ch. 93 at p, 102; 65 D, J. Ch. 536; 74 
L. T. 473, 44 W. R. 5368. = 
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case, however, what was held was this. The 
Articles of Association authorised the Direc- 
tors generally to give to the Managing 
Directors certain powers. The Managing 
Director had exercised these powers and 
it was held that it must be presumed that 
these powers had been given to him by 
the Directors as permitted by the Articles 
of Association, I doubt this decision being 
authority for the view that where Articles 
of Association require the previous sanc- 
tion by the Directors of a transfer, the pre- 
vious sanction can be inferred from the 
mere fact that a Manager has signed the 
deed of transfer. Where the Articles of 
Association provide that a Manager may 
be appointed and may be given the ordinary 
powers of a Manager, and a person is 
allowed to act as Manager and exercises 
these ordinary powers, it is reasonable to 
infer that he was given them. I doubt it 
being permissible to infer from the fact 
of a Manager making a transfer that that 
transfer has received the previous sanc- 
tion of the Directors which the Articles 
of Association declare to be necessary. In 
the one case the matter to be inferred is 
a mere formality: in the other it is an 
essential step (indicated as such by the 
Articles of Association) for the validity of 
the transfer. 

At the same time I concur in the dis- 
missal of this appeal. I concur with my 
learned brother that there is sufficient evi- 
dence on which to find that the Kayastha 
Trading and Banking Corporation, Limited, 


during the hearing of the suit out of which - 


this appeal arises did ratify the act of their 
Manager in making the transfer to Mazhar 
Husain. It is proved when the Mufassil 
Bank Limited, Gorakhpur, brought the 
present suit it made the Kayastha Trad- 
ing and Banking Corporation a party. 
The Kayastha Trading and Banking Cor- 
poration denied the validity of, the trans- 
fer by itself through its Manager to Mazhar 
Husain. The plaintiff thereupon exempt- 
ed the Kayastha Trading and Banking 
Corporation from being a defendant. That 
Corporation then brought a suit itself 
against the Manager. It came to an agree- 
ment with the Kayastha Trading and 
Banking Oorporation and withdrew the 
guit, It made no objection thereafter 
to the suit by the Mufassil Bank against 
the appellant nor did it ask to be made 
a party on its own initiative. These 
facts along wit! the oral evidence show 
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sufficiently that the Kayastha Trading and 
Banking Corporation had agreed not to 
sue on the bond itself and to allow the 
Mufassil Bank to sue on it. This must 
mean that it recognised the transfer in 
favour of Mazhar Husain. 

For another reason also I consider that 
the appeal should be dismissed. In the 
course of the hearing of the suit the ap- 
pellant took on himself the burden of prov- 
ing that thə transfer by the Kayastha 
Trading and Banking Corporation to Mazhar 
Husain was invalid. In para. 9 of his 
written statement he pleads its invalidity 
and does not merely put the plaintif to 
proof of its validity. He got time from 
the Court to produce the Articles of As- 
sociation and Memorandum of Association 
of the Kayastha Trading and Banking 
Corporation. In my opinion the burden cf 
proof should originally have been laid on 
the plaintiff the Mufassil Bank and the 
lower Appellate Court was wrong in think- 
ing otherwise, but when a party by its 
pleadings and conduct volunteers to bear 
the burden of proving a particular thing 
it cannot afterwards turn round and say 
that the burden was on the other party 
especially when asin this case his action 
in promising to produce certain documents 
must have had the effect of preventing 
the party on whom the burden would 
really have been placed to produce from 
producing these documents. 

For the above reasons I concur in the 
order proposed to be passed. 

By the Court.—The appeal is dis- 
missed with costs including fees in this 
Court on the higher scale. 

Z K, Appeal dismissed, 


OUDH CHIEF COURT. 
First Orvin APPEAL No. 31 oF 1924. 
November 24, 1925. 
Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Hasan. 
SHAMSHAD ALI KHAN AND ANOTAER— 


PLAINTIFFS—APPELLARTS j 
i VETEUS 
DHARAM SINGH AND OTEERS—DEFANDANTS 
~~ RESPONDENTS, 


Pre-emption—Mortgage—Redemplion, restricted uit + 
in very narrow limits, effect of. 
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law of pre-emption by taking a transfer which falls 
short of a sale but which may eventually have the 
game effect asa sale. [p. 750, col 1] 

Defendants, who were negotiating for the purchase 
ofa certain property, on being warned that a suit for 
pre-emption would be filed against them if they pur- 
chased the property, obtained a mortgage of the pro- 
perty under conditions which limited the right of 
redemption within very narrow limits: 

. Held, that the transaction was a mortgage and could 
not be pre-empted. 'p: 749, col. 2, p. 750, col. 1 | 

Appeal from a decree of the Additional 
Subordinate Judge, Hardoi, dated the 26th 


March 1924. 


Mr. M. Wasim for Mr, Niamat-wllah, for 
the Appellants. ; 

Messrs. A. P. Senand Kailash Narain, for 
the Respondents. 


JUDGMENT. 

Hasan, J.—This is the plaintiffs’ appeal 
from the decree of the Additional Subordi- 
nate Judge of Hardoi, dated the 26th March 
1924. 

The suit, out of which this appeal arises 
and which has failed in the Trial Gourt, 
was laid for pre-empting a transaction of 
the 17th of March 1922, on the ground, as 
stated in para. 4 of the plaint, that the 
parties to that transaction “having colluded 
among. themselves with a view to defeat 
the rights of the plaintiffs fictitiously and 
fraudulently have got the sale-deeda in the 
shape of possessory mortgage-deeds". In 
support of the claim so set forth the plaint- 
iffs produced evidence to establish the 
alleged fact that in reality the transaction 
against which the claim for pre-emption is 
brought was one of sale and that witha 
view to effectuate ita draft of the contem- 
plated sale-deed was being prepared when 
the agent of the plaintifs happened to 
appear at the moment and at the place 
where it was being prepared. This agent 
is said to have held out a threat of a claim 
for pre-emption on behalf of the plaintiffs, 
in the event of a sale of the properly which 
is the subject-matter of the suit. The 
defence was that there was no contract of 
sale between the parties, that the transac- 
tion evidenced by the two deeds of the 
17th March 1922 was a mortgage transac- 
tion, and that it was carried into effect 
under a contract relating to the same 
transaction. On the side of the defendants 
also evidence was produced in support of 
the position taken in defence. The Trial 
Court has rejected the evidence. which the 
plaintiffs led in proof of their case, and 
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accepted the evidence adduced on behalf of 
the defendants with the result that the 
suit for preemption was dismissed as 
already stated. 

At the hearing of this appeal the learned 
Advocate for the appellants opened his 
attack against the judgment of the Trial 
Court by laying stress on certain salient 
features, as he called them, of the case 
which we have before us for decision. We 
will now advert to these features. It appears 
that on the 17th of March 1922, two deeds 
were executed by Musammat Rukmin, one 
in favour of Dharam Singh, defendant No. 1 
(Ex. 1) and the other in favour of Umrai 
Singh and Kaptan Singh, defendants Nos, 2 
and 3 (Ex. 2). The twolast mentioned de- 
fendants are the brothers of Dharam Singh. 
The deed in favour of Dharam Singh isa 
deed of usufructuary mortgage postponing 
redemption to a period after 26 years of the 
property in suit’ which is a 9 biswas. 632 
biswansis zemindari share in village Chandu- 
pur Kherai, Pargana Shahabad, in the 
District of Hardoi. The mortgage money is 
the sum of Rs. 10,000. The second deed in 
favour of Umrai Singh and Kaptan Singh 
was executed the same day as the deed in 
favour of Dharam Singh. This document 
purports toevidence a transactionofa simple 
mortgage in respect of the same property 
which is the subject-matter of the deed in 
favour of Dharam Singh. The considera- 
tion for this transaction is stated to be the 
sum of Its. 12, 450. It aopeara that the 
property in suit was held in possession, 
under a usufructuary mortgage, by one 
Bansgopal aud another gentleman Kedar 
Nath, The mortgage-money due to these 
two men was the sum of Rs. 12,450. The 
object of the deed in favour of Umrai 
Singhand Kaptan Singh was, as stated in 
the document itself, to redeem the mortgage 
held by Bansgopal and Kedar Nath on 
payment of Rs. 12,450. It follows that the 
benefits of” the usufructuary mortgage 
which Dharam Singh took on the17th of 
March 1922, were to accrue to him only in 
the event of the redemption of the mort- 
gage in favour of Bansgopal and Kedar 
Nath On the facts, which we have so far 
stated. it was argued that the two fransac- 
tione (Exs.1 and 2) were merely parts of one 
transaction between Aflusammat Rukmin and 
Dharam Singh and the other two defendants. 
This may readily be conceded and indeed the 
learned Counsel on the side of the respond- 
ents addressed no argunfenta to us in 
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opposition to the point of view taken by the ° 


learned Advocate for the appellants. 

The second step in the arguments in 
support of the appeal before us was that the 
terms of the simple mortgage evidenced by 
the deed in favour of Umrai Singh Bnd 
Kaptan Singh were so hard and onerous 
that it could well be inferred that the 
intention of the transaction was to kill the 
right of redemption altogether. To us it 
appears that the argument is irrelvant toa 
claim for pre-emption. To what extent the 
hands of equity will be extended to support 
a claim for redemption in respect of this 
transaction it is not necessary for us to 
decide. But the pre-emptor must take the 
transaction as it is. It may be that the 
chance to redeem these mortgages is very 
slight yet that fact would not .convert them 
into a transaction of sale and once it is 
held that the transaction evidenced by 
Exs. 1 and 2 is not sale the suit, for pre- 
emptidn in respect of it must fail, On the 
documents, therefore, we have no hesilation 
in holding that they do not evidence a 
transaction of sale but that in one case 
there is a usufructuary mortgage and in the 
other a simple mortgage. 

With the object ot strengthening the 
argument that the redemption of the mort- 
gages in question would be almost an 
impossibility we were taken into the evi- 
dence produced in the case bearing on the 
question of the value of the property in 
suit. In view of the opinion we have 
just now expressed we think that an inquiry 
into the market-value of the property is 
also irrelevant. 

The substance of the evidence, on which 
the plaintiffs rely in support of their case, 
as stated in the plaint, we have already 
given in a preceding portion of this judg- 
ment. We have also stated the effect of 
the evidence which has been produced by 
the defendants in rebuttal of the plaintiffs’ 
case. In this conflict of the evfdence the 
safest course for us to pursue would be to 
give our judgment in favour of the party 
whose case is supported by the proved 
probabilities of the case. It appears that 
the property in suit originally belonged to 
one Musammat Sumitra. She sold it to the 
plaintiffs under a deed of sale dated the 
27th May 1920. This sale was attacked 
by two sets of pre-emptors with the result 
that the suits instituted to enforce those 
claims of pre-emption were compromised 
and under the decrée made in terms of 
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the compromise the properiy fell tọ te 
given to Musummat Rukmin, one o. «c 
pre emptors. Admittedly Musammei it i- 
in, had no means elther to satiy -x 
price of the pre-emption or to disch: Je 
the prior incumbrances existing ot 'ıe 
properly in suit. bhe had, therelose,te n a 
money to meet her liabilities unaer uo a 
heads. In this state of cCircumstanc.s it. 
appears to us that it was wholly immiate1.al 
so far as Musammat Rukmiin’s interes wis 
concerned as to whether she would outon 
money by selling the property or ov 
executing mortgages which inight Just cove 
a chance in her favour of redeeming iv un 
at a future time. It is common gr d 
that with her intentions so formed sae 
approached the defendants for a tans.. 

tion oftransfer of the property which se 
had obtained under the pre-emption desica, 
or, indeed, was to obtain on compliauge o? 
the terms of that decree. The peruncat 
question, therefore, is: on whal fon; ol 
transfer Jiusammat Rukmin and the on 
fendants would agree. We have alra y 
said that it was of little interest to Muu 1- 
mat Rukmin as to what form the tiansa t n 
may eventually take but to the defenuun.s 
it was a matter of vital interest. ‘lney b.d 
seen the vicissitudes through which tl.s 
property had passed and as men of yu i- 
ness they would not take the risk of 
losing this property on a claim of pi» 
emption. This is a reasonable presuuti- 
tion which we think we ale justi d 
in making in the circumstances of t:e 
case. They would, therefore, insist cn 2 
form of the transaction which would § 2° 
anything buta sale liable to be defe’ l 
on a claim for pre-emption by tbe plainit’.s 
or any other co-sharer in the village. Oi 
these grounds we are disposed t? ac .;% 
the view which the Trial Court has tu. 2 
as to the real nature of the transac is: 
evidenced by the deeds of the Ith cf 
March 1922. ‘The evidence which 12 
plaintiffs have produced when once te-tcl 
in the light of the probabilities, to wlac. 
we have just now adverted, must be rejectol 
as unworthy of credence, 

Yet there is another aspect of the case on 
which again the claim for pre-emption fuil. 
Assuming that the evidence led by the 
plaintiffs is true: what is the situa’en 
which arises then? Thethreat of a elin 
for pre-emption uttered by the agent of the 
plaintiffs at the time when the draft of tho 
proposed deed of sale was being prepare: 


750 
made the defendants alive to the risk tos 
which they were exposing themselves by 
entering into a transaction of sale. Olearly 
the transaction was not completed till then 
and thus there was locus pænitenttæ, that 
is, “a power of resiling from an obligation 
to which writing is requisite and has not 
yet been adhibited in an authentic shape”, 
to use the language of the law of Scotland. 
“We think it was perfectly legitimate on the 
part of the defendants to abandon the idea 
of asale and to substitute in its placea 
transaction of a mortgage which in its 
effect, though not in law, may amount to a 
transaction of sale. In a transaction of the 
nature last mentioned there would always 
remain the vulnerable point of a chance of 
being redeemed. The defendants would 
be justified in taking the risk of being 
exposed to that chance rather than have a 
transaction against which a successful attack 
by a suit for pre-emption was almost a 
certainty. The law applicable to the 
circumstances like these has repeatedly 
been laid down in the decisions of the late 
Court of the Judicial Commissioner of 
Oudh, On our own part we may say, with 
respect, that we entirely agree with the 
view of law expressed in those cases, In 
the case of Lackhhman Prasad v. Fida 
Husain (1).a Bench of the late Court 
accepted the view expressed in a judgment 
of a Bench of the same Oourt in a previous 
case [Majida Bibi v. Malik Fazl Karim (2)), 
The view then expressed was as follows :— 

“Nor is it forbidden to a person to 
circumvent the law of pre-emption by 
taking a transfer which falls short of a 
pale but which may eventually have the 
same effect as a sale’. It appears to us 
that evenifthe evidence of the plaintiffs 
is accepted as reliable the case falls within 
the rule of law stated just now. On a 
warning being given the defendants obvi- 
ously would take steps to circumvent the 
law of pre-emption and they did circum- 
vent it and did nothing more. 

There were other questions in the case, 
for instance, the plaintiffs’ status as co- 
sharers in the village in which the pro- 
perty sought to be pre-empted is situate. 
As regards them the Tal Oourt has 
given its decision against the plaint- 
iffs-appellants. Having regard to the 
view which we have expressed in this 
judgment on the merits of the plaintiffs’ 


1) 30 Ind, Cas. 232; 18 O. O. 109; 80. L. J, 220, 
ta) 19 Ind, Oas, 679; 16 O, O, 9. 
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claim we do not think it necessary to 
decide thoss questions. There was, however, 
one subsidiary point urged by the learned 
Advocate for the appellants relating to the 
question of costs which we should dispose 
of.. The grievance made is that the Trial 
Court has awarded separate costs to Dharam 
Singh, defendant No. 1, and to Umrai 
Singh, defendant No. 2 and it is urged that 
the defence being common there was no 
justification for awarding separate costs to 
those defendants. 

We are, however, of opinion that the 
circumstances. justify the order which the 
Trial Oourt has passed in this behalf. 


‘It appears on a reference to the record of 


the case that Dharam Singh engaged one 
Counsel, who filed his certificate of fees for 
a sum of Rs. 350 while Umrai Singh 
engaged another Oounsel, who filed a 
separate certificate of fees as having been 
received from Umrai Singh for a sum of 
Rs. 395. The objection as to the order of 
costs also fails. 

The result is thatthe appeal fails and is 
dismissed with costs. 

Stuart, C. J.—I concur. 

By the Court,—The appeal is dismiss- 
ed with costs, 


Ook Appeal dismissed, 


Canam ana kapan 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
J UDIOIAL MISORLLANROUS Cases No. 103 
oF 1924. 
August 19, 1924. 
Present:—Mr. Rupchannd Bilaram, 


In the matter or TER INDIAN ARBITRA- 
| TION AOT, IX oF 1899. 

In the matter OF AN ARBITRATION BETWREN 
Mr. M. O. PINTO, OFFICIAL RECEIVER, 
AND Seth KERSONDAS MA WJI— 
APPLIOANT. 

Arbitration Act (IX of 1899), 3.8, 9—Reference to 
arbttration— Official Receiver, whether “party”—Bar- 
red claim, whether can be referred—Sanction of Court, 
whether necessary. s 

The Official Receiver or the trustee in bankruptcy 


‘is neither bound by, nor can he enforce, a submission 


to refer disputes to arbitration entered into by the 
insolvent before his adjudication. [p. 752, col. 1.] 

The word “party” inss. Band QYofthe Arbitration 
Act does notinclude the “Official Receiver.” fia 
Pennel v. Walker, (1856) 107 R. R. 444; 18 O.B. 
651; 26 L, J. O, P, 9; 27 L, T, (o. s.) 237; 139 È, R. 1525, 
relied upon, à 


è 1 


[25 1. O. 1926) 


Marsh v. Wood, (1829) 9 B. & O. 659; 4 Man. & Ry. 
504; 7 L J.K. B. (0. s.) 327; 109 E. R. 245, referred 
to. 

Quere.— Whether under s. 59 of the Provincial Insol- 
vency Act the Official Receiver before submitting a 
dispute to arbitration needs the sanction of the Court 
and whether areferencein the absance of such sanc- 
tion ia void [p. 752, col 2] 

Ex parte Wyld, In re Wyld, (1861) 30 L. J. Bk. 
10;7 Jur. (x. s.) 294; 3 L, T. 794, 9 W. R. 421, referred 
to. 


A party cannot submit to arbitration a claim for 
damages arising out of a contract after his right to sue 
for damages has become statute-barred. "p 752, col 1.] 


Application to set aside an award. 

Mr. Kimatrat Bhojraj, for the Appli- 
cant. 

Mr. Kalumal Pahlumal, for the Official 
Receiver. : 


J UDGMENT.—Several objections have 
been raised as to the validity of this award. 
I shall deal with only two of them which go 
to the root of it, 

Firstly.. Whether a Receiver of theestate 
of a bankruptis a party within the pur- 
view ofs. 9 of the Indian Arbitration Act 
and entitled to enforce an agreement to 
submit future differences to arbitration in 
pursuance of a submission clause contained 
in acontract for saleof goods by appointing 
the arbitrator selected by him as the sole 
arbitrator on refusal of the opposite party 
to submit to arbitration. 

Secondly.—The right of a party to sub- 
mit toarbitration a claim for damages aris- 
ing out of such contract after his right to 
sue for it is statute-barred. 

The submission clause on which the 
Official Receiver has gone to arbitration is 
contained in the contract of sale, dated the 
10th December 1919, by which one Ramdas 
Keshowdas sold to the applicant, Kersondas 
Mawiji, fifty bales Sind cotton deliverable on 
the 25th March 1920 andia in the following 
terms: — 

“Any dispute under this contract on 
quality to be settled by the arbitration of 
two European cotton merchants in*Karachi, 
one to be appointed by each party. All 
other disputesto be settled by the arbi- 
tration of two European merchants members 
of the Chamber of Commerce, Karachi, one 
to be appointed by each party, or in case of 
disagreement, by an Uinpire appointed by 
them, failing agreement to an Umpire, the 
same to be appointed by the Committee of 
the Ohamber of Commerce.” 

On the due date no cotton was delivered 
and Ramdas Keshowdas claimed a certain 
amount of damages frem Kersondas Mawji 
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fôr breach of contract. Subsequent to tie 
due date, Ramdas Keshowdas was adja: i- 
cated insolvent aud his estate vested ini 
Official Receiver of this Court who the: - 
after assigned certain claims of the inw. :- 
ent including the claim for damages 
against Kersondas Mawji toone Parmanayd 
Atmaram. Parmanand Atmaram attempt d 
to enforce his claim by arbitration. Jle 
appointed two arbitrators one on his own 
behalf and one on bebalf of Kersond is 
Mawji. Kersondas Mawji having refus Jd 
to submit the disputes to arbitration, ‘ce 
obtained an award in his favour which wis 
however, set aside by this Court in Judie al 
‘Miscellaneous No. 487 of 1921. On l'h 
March 1923, the Official Receiver evidentiy 
at the request of Parmanand called up n 
Kersondas Mawji to pay the sun of 
Rs. 2,702-8-0 as damages for breach of ce i- 
tract with interest at 6 per cent. from 25 i 
March 1920 the date of the breach, and th. u 
if he disputed the claim of the Offic:il 
Receiver, to appoint an arbitrator, By tl.s 
notice, the Official Receiver also intimat d 
to him that he has appointed Mr, Brachi os 
an arbitrator on his behalf, and that if 
Kersondas Mawji failed to appoint cne on 
his behalf within seven days of that date 
Mr, Brachi would act as the sole arbitrate r. 

On 22nd March 1923 Kersondas Mavi 
sent a reply repudiating his liability for 
the claim and the right of the Oftie::l 
Receiver to refer matters to arbitration. 

On 28th March 1923, the Official Receivir 
signed a reference in favour of Mr. Lrac..i 
as the sole arbitrator. Kersondas Mawji 
declined to appear before Mr. Brachi arl 
has inno way acquiesced in or ratified his 
appointment. After due notice of the hea.- 
ing, Mr. Brachi passed an ex parte awaid 
for Rs. 2,702-8 0 and interest as claimed 
by the Official Receiver. The applicant 
disputes theright ofthe Official Receiver 
to call upon the applicant to appoint an 
arbitrator as also his right to appoint Mr. 
Brachi as the sole arbitrator. 

The Official Receiver has purported ʻo 
act unders. 9 of the Indian Arbitratica 
Act which empowers a party to the submi- 
sion to enforce arbitration by appointing 
the arbitrator selected by him in pursuance? 
of the submission clause as the sole arb:- 
trator, as if he had been appointed by con- 
sent of both parties. According to itj 
literal or ordinary meaning a “party” woul-l 
refer to the contracting party, and whatever 
doubts may exist as to the expression 
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“party” having been used in ss. 8 and 9*in 
an extended or wider sense so as to include 
parties and persons claiming through or 
under them, so as to include their legal 
representatives, I am of opinion that the 
Official Receiver or the trustee in bank- 
ruptcy does not come within the purview of 
this extended meaning. The Official Re- 
ceiver claims adversely to the bankrupt by 
operation of the Statute. He cannot be 
compelled to be a party to the submission 
in acase where the bankrupt's estate is the 
debtor and not the creditor. It would ap- 
pear that in such acase even where there 
is a reference toa named arbitrator, the 
trustees in bankruptcy is not, as a general 
tule, bound by the submission, Halsbury’s 
Laws of England, Vol. I, para. 944, page 444. 
In Pennell v. Walker (1) the Court was 
inclined tothe view thatan assignee in bank- 
ruptcy was not a personclaiming through or 
under the insolvent within the meaning 
of s. 11 of 17 and 18 Victoria Ch. 125. 
The case, where the Official Receiver in- 
stitutes a suit to enforce his claim based 
on acontract containing the submission 
clause, stands on a different footing. In 
such a case it may be conceived that the 
Official Receiver cannot take advantage of 
the contract and at the same time repudiate 
the arbitration clause, or be permitted to 
approbate and reprobate at the same time : 
Halsbury’s Laws of England, Vol. I, paras. 
944 and 952; and the opposite party may 
compel him to go to arbitration. It 
does not follow that the Official Receiver 
can compel a submission when the estate 
of the bankrupt is a debtor or that he 
can exercise the privilege conferred on 
the bankrupt to appoint a sole arbitrator 
so as to bind the defaulting party. It is of 
the very essence of an arbitration that the 
submission should be mutual and that the 
award should be mutual and binding. If 
the subsequent insolvency of one party des- 
` troys this mutuality and prevents the 
opposite party from enforcing the submis- 
sion against the Official Receiver, it stands 
to reason that the Official Receiver may 
not in his turn enforce the submission 
clause, if the insolvent’s estate is the claim- 
ant instead of being the debtor. In Marsh 
y. Wood (2) the subsequent bankruptcy of 
one of the parties to a reference to a 


l 0 (1856) 107 R. R. 444: 18 O.B. 651; 26 L. J. O. P., 


9; 27 Ù. T, (0. 8.) 237; 139. E. R. 1625. 
(2) (1829, 9 B. & O. 659; 4 Man, & Ry. 504; 7 L, J. K, 
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named arbitrator was held to entitle the 
other party to revoke the reference on the 
ground of want of mutuality, and would 
now be considered sufficient ground to 
entitle the Court to revoke the reference 
under s, 5 of the Indian Arbitration Act. 

I am of opinion that the Official Receiver 
was not @ party within the purviewof s. 9 
of the Act and could not, therefore, appoint 
Mr. Brachi as the sole arbitrator, whose 
award could bind both the parties as if he 
had been appointed by consent and this 
award is, therefore, unsustainable. Under 
the circumstances itis not necessary for me 
to consider the further question that the 
powers of the Official Receiver to submit 
disputes to arbitration are limited under 
s.59 of the Provincial Insolvency Act to 
his having previously obtained the consent 
of the Court and that no such consent 
having been proved, the reference was void. 
It would appearthat where a Receiver of 
a bankrupt’s estate institutes a suit without 
the permission of the Oourt previously 
obtained, his suit is not liable to be dismise- 
ed though he exposes himself to an action 
for damages: See Lee v. Sangster (3), and it 
may befairly urged that the same principle 
should apply to the case of a submission, 
as was contended in Hx parte Wyld, In re 
Wyld (4) but left undecided. 

The second objection is equally fatal to 
the award. The Official Receiver could 
only refer subsisting differences to arbitra- 
tion, ag he has purported to do. He clothed 
Mr. Brachi withauthority to decide those 
disputeson 28th March 1924; more than 
three years, after the right to sue for re- 
covery of the claim in dispute had accrued, 
and the claim had become statute-barred, 
There were, therefore, no subsisting differ- 
ences between the parties, at the date of 
the reference. The applicant was not bound 
to go to arbitration. His simple answer to 
the claim was that the right to enforce this 
alleged ‘claim had been lost by lapse of 
time. 

I make the Rule absolute, and set aside 
the award with costs. 

P, B. A, 

Z. K. Rule made absolute. 

(3) (1857) 109 R. R. 580; 3 O.B. (N 8) 1; 26 L. J. 0, 
P. 151; 3 Jur. (n s8.) 444; 5 W. R. 487; 29 L. T. (0.8) 


93; 140 E. R 310. 
(4) (1861) 30 L. J. Bk, 10; 7 Jur. (x, 8.) 294; 3 L, T, 
794; 9 W, R, 421, 
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SIND JUDICIAL COMMIS- 
i SIONER’S COURT. 
«ci OBIMINAL. REVISION APPLICATION’ 
cae No. 326 or 1925, 
A l March 15, 1926, 
Present :—Mr. Kincaid, J. C. 
and Mr. Tyabji, A. J. O. 
. FAKIR BUX—APPLIOANT 
l < ‘versus f 
_. EMPEROR—Opposite PARTY. 
. Criminal Procedure Code (Act V of 1898), ss 110, 
112, 867, 424, 587—Appellate Court—Judgment, con- 
tents of-—Substance of information received, record of 
—Validity of proceedings —Pleader, duty of. 
Judgments of the Judges of the Court of the 
Judicial Oommissioner of Sind, sitting as Sessions 
Judges for the District of Karachi, should follow as 
closely as possible the provisions of ss. 367 and 424 of 
the Or. P. O., but an omission to do so does not vitate 
and nullify the whole proceedings before the Sessions 
Court. Such an error -falls within the scope of s. 537 
of the said Oode [p. 753, col. 2 
Where an order under s.112, Or. P.O, really dis- 
- closes the substance of the information recorded by 


the Magistrate the proceedings are legal and valid. 
[p 754, col. 1.] 

It is the duty of a Pleader to assist the Court in the 
attainment of justice. Itis his duty, whether he is 
briefed for the accused or for the Orown, as an officer 

Yof Court, when he sees an error being committed, to 
hay Magistrate's or the Judge's attention to it. 

Application to revise the judgment of the 
Additional Judicial Oommissioner, Sind, 
dated the 16th November 1925, confirming 
an order of the City Deputy Oollector, 
Karachi, dated the 27th July 1925. | 

: “Mr. Dharamdas Mulchand, for the Ap- 
plicant. | 

' Mr. T. G. Elphinston, Public 
for Sind, for the Crown. 


JUDGMENT.—The present case occu- 
pied a great deal of time in the Original 
Court. The Crown produced a largé body 
of evidence to show that Fakir Bux was 
sucha person as needed to be dealt’ with 
under s. 110 ofthe Cr. P. €C. He, on the 
other hand, procured a number of witnes- 
ses ‘to rebut the evidence of the Crown. 
‘Unfortunately for him the learned’ Magis- 
trate accepted the evidence of the Crown 
and called upon him to give security under 
-s, 110.. He appealed tothe Sessions Court. 
The learned ‚Additional Judicial Oom- 
missioner, sitting as Sessions Judge, con- 
firmed the decision’ and' order of the 
Magistrate. l 
Lu Fakir. Bux has.now come to the High 
'Oourt. and has asked us to revise the order 
of the learned Magistrate. There were some 
doubts at first how far the application had 
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Prosecutor, 


case, this 
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been admitted. ‘But the matter was set at 


* rest by a reference to Mr. Rupchand one of 


the Bench who admitted this revision ap- 
plication. He has informed us that the 
application was admitted on legal grounds 
only. Itis not, therefore, necessary for us 
to consider various questions of fact ad- 
vanced by the learned Pleader, who ably 
supported the applicant’s petition. 

The first point taken by the learned, 
Pleader is that the judgment of the learn- 
ed Sessions Judge does not conform with 
the provisious laid down in s. 367 read with 
s 424 of the Cr P. O I am of opinion 
that the Judges of this Court, sitting as 
Sessions Judges for the District of Karachi, 
should follow as closely as possible the 
provisions of s. 367 and s, 424. But the 
omission todo so, cannot, in my opinion, 
vitiate and nullify the whole proceeding 
before the Sessions Oourt. The clause “so 
far as may be practicable” that occurs in 
s. 424 would certainly bring the error with- 
in the scope of s: 537. 

Ths second point raised by the learned 


Pleader was that the provisions of s. 360, 


Or, P. O. had not been complied with by 
the Magistrate during the trial. He has 
asked usto believe that the depositions of 
the witnesses werenot read over to them 
in the presence of the accused. The ques- 
tion whether this omission is fatal or other- 
wise toa trial has often come before the 
Courts in India; and it would seem that 
the Calcutta High Court and the Madras 
High Court take one view and the Patna, 
Rangoon, and Allahabad High Oourts take 
a different view. Fortunately it is not 
necessary for us to decide, in the present 
important matter. We have 
really nothing before us to support the 
learned Pleader’s statement that their de- 
positions were not read over to the wit- 
nesses. The learned Pleader was, it is true, 
present before the City Deputy Collector. 
And when we do not accept his word, we 
do not mean to suggest that his statement 
is deliberately a falseone. The matter 
occurred a long time ago and it is possible 
that his memory is atfault. It is certain 
that the learned Public Prosecutor, who 
also was present in the first Court, does not 
acquiesce in the Pleader’s statement. Nor 
is the Pleader's assertion supported, as ona 
might have expected it would have been sup- 
ported, by an affidavit from Mr. Harchand- 
rai or any other person present at the time 
in the Original Gourt, We cannot believe 
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that so experienced and so high reputed a, 
Pleader as Mr. Harchandrai would have 
sat quiet in Court, while a mistake of this 
important character was being committed. 
We wish to emphasise our view (and I 
may say that my learned brother who has 
had experience both of the Bombay and 
Madras High Courts feels strongly on the 
subject) that it is the duty of a Pleader 
whether briefed for the accused or for the 
Crown, as an officer of the Court, when he 
sees an error of this character being com- 
mitted, to draw the Magistrate’s or the 
Judge's attention to it. lt is the duty of 
a Pleader, according to the high traditions 
of the English Bar to assist the Court in 
the attainment of justice. Havingsaid this, 
we will not deal with this matter further. 
We are not satisfied that the error com- 
plained of was actually committed and we 
record no finding as to the effect of the 
commission of such an error had it really 
occurred. 

The 3rd point raised by the learned 
Pleader is that of jurisdiction. According 
to the applicant’s case he lived in Man- 
jhand within the limits of the Kotri Taluka. 
The case was transferred by the District 
Magistrate to the Karachi Oity Deputy 
Collector and it has been urged that he 
had no jurisdiction. The entire proceed- 
ings, therefore, werenull and void. But it 
must be borne in mind that the transfer 
by the District Magistrate originated with 
the complainaut himself. It was he who 
asked for it and it was at his request that 
it was accorded. Again, assuming without 
admitting that s, 12 of the Or. P. O. does 
not apply to the case of the City Deputy 
Collector, the matter is one which is cover- 
ed by s. 531 of the Or. P. O. for it has not 
been asserted that the alleged error has, in 
fact, occasioned a failure of justice, 

The last point raised by the learned 
Pleader with which we are concerned is 
that the offences charged against the ap- 
plicant were not covered bys. 112. I feel 
some difficulty in understanding this argu- 
ment. At the beginning of the learned 
First Olass Magistrate’s judgment, is a list 
of the acts contained in the information, 
originally laid before the Sub-Divisional 
Magistrate, Kotri. It seems to us that who- 
ever wrote this information was very care- 
ful to include in if the very matters indi- 
cated ins. 110. In any case, this point was 
not raised either in the Original Court or 
in the first Appellate Oourt and following 
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In re Kottamiddu Ranga Reddi (1) we 
do not think it necessary to discuss it 
further here. 

We have now covered all the legal points 
argued before us. We see no ground for 
interfering with decision of the first Ap- 
pellate Court and we dismiss this appli- 
cation. 

P. B. A. 

Z: K Application dismissed. 


(1) 55 Ind Oas 722; 43 M 450; 38 M. L. J. 97; 111. 
W. 331; 21 Or. L. J. 354; (1920) M. W. N. 398. 
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LAHORE HIGH COURT. 
OrRIMINAL Revision Petition No, 296 
oF 1926. 

May 8, 1926. | 

Present:—Mr, Justice Zafar Ali. 
MANAK CHAND AND orsers—-Oonvicts— 
PETITIONERS 
VETEUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 85— 
Penal Code (Act XLV of 1860), 83.147, 858—~Separate 
sentences— Legality. . 

Separate sentences under as. 147 and 353 are not 
permissible where the act which converts the accused 
into an unlawful assembly 1s the same as renders them 
liable to punishment under s. 353, Penal Code. 

Bhagwan Singh v. Empress, 4 P. R. 1901 Or; 52 P. L. 
R. 1801 and Mangal Singh v. Emperor, 38 Ind. Oas. 756; 
31 P. R. 1916 Or ; 18 Or. L. J. 372, referred to. 


Petition for revision of an order of the 
Sessions Judge, Multan, dated the 15th and 
19th January 1926, modifying that of the 
Magistrate, First Class, Multan, dated the 
23rd October 1925, 

Mr. Ram Chand Manchanda, for the Peti- 
tioners. 

JUDGMENT.—Every one of the peti- 
tioners has been convicted under ss. 853 and 
147, Indian Penal Code, and has been sen- 
tenced to a fine of Rs, 200 for either offence. 

One Roshan Lal having met a violent 
death, the Police wanted to serid his body 
for post mortem examination, but some 
friends of the deceased removed the body 
to cremation ground and burnt it there. 
According to the learned Sessions Judge it 
was “clearly established that the corpse of 
Roshan Lal was burnt in defiance of the 
order of the Sub-Inspector and that he 
and the Police were assaulted while 
trying to stop the deceased's friends and 
relations from disposing of the corpse,” 
and he maintained the convictions and 


(95 L O. 1926] 


sentences of the petitioners under ss. 353 
and 147, Indian Penal Code. Tt is contend- 
edi (1) that the Sessions Judge has failed to 
make it clear how the petitioners constitut- 
ed an unlawful assembly and what was 
the common object of that assembly and 
(2) that separate sentence under s. 353/147, 
Indian Penal Code, were illegal, becanse 
the-act which converted the petitioners into 
an unlawful assembly was the same as 
rendered them liable to punishment under 
s. 353, Indian Penal Code. As regards (2) 
he relies on Bhagwan Singh v. Empress (1) 
and, Mangal Singh v, Emperor (2). 

There is no force in the first contention. 
Though it is not stated in so many words 
the finding of the Sessions Judge ia to the 
effect that the petitioners’ common object 
was to prevent the Police by use of criminal 
force from taking possession of the corpse. 
But the second contention is well founded, 
and I am of opinion that separate sentences 
could not be passed. I, therefore, accept 
the petition so far as to remit one of the 
two, finesso that each petitioner will pay 
a fine of Rs. 200 only under ss. 353 and 
147, Indian Penul Code. The fines, under 
the second sentence, if already realized, will 
be refunded. 

R. L. Petition accepted. 
1) 4 P. R. 1901 Or.; 52 P. L. R. 1901. 


Re 38 Ind, Oas. 756, 31 P. R. 1916 Or.; 18 Or. L. 4. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISOBLLANEOUS PETITION No. 18 oF 1926. 

l March 18, 1926. 
Present:—Mr. Hallifax, A. J. O. 
ABDULLA——APPLICANT 
versus 


EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898),8 526— 
Transfer of case-—Considerations applicable—Belve 
that trial will not be wmpartial—Reasonable ground, 
whether necessary. , 

On an applicstion-for the transfer of a criminal 
case from the Oourt of a Magistrate before whom it is 
pending to that of some other Magistrate the only ques- 
tion is one of the actual belief of the applicant for 
transfer. Ifsuch person in fact believes that he will 
not have‘a fair and impartial trial ın a certain Tribunal 
itis inexpedient that he should be tried by that 
Tribunal and the case must be transferred, unless that 
is impossible, however high the certainty of the im- 
partiality of that Tribunal may be in the minds of all 
right-thinking men, and however discreditable to th 
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applicant the existenca of such belief in his mind 
ny be. That the applicant's belief 1s entirely wrong 
and does not do him any credit 1s immaterial. The 
question is not whether the belief is reasonable or an- 
raagonable bub whether it exists or not, though tho 
only way of deciding whether it exists or not is to 
s93 whethar it might reasonably be expected to exist 
in the mind of a person of the standard of intelligence 
anl honesty common in the class to which the accused 
belongs 

Application for transfer of a case against 
an orderof the District Magistrate, Wardha, 
dated the 21st January 1926. 

Mr. W.R. Puranik, for the Applicant, 

Mr. G. P. Dick, for the Crown. 

JUDGMENT.—Mr. W. R. Puranik 
appears for the'applicant, the complainant 
in the case is present and Mr. G. P. Dick 
appears for the Orown to oppose the trans- 
fer. In his order refusing to transfer the 
case and in his letter to the Registrar 
of this Court on the subject, the learned 
District Magistrate repudiates with some 
indignation the possibility of the Magis- 
trates at Ashti trying the case otherwise than 
fairly and impartially. That is, of course, 
impossible, but the question does not arise; 
ifit did and it could be answered in the 
negative the Magistrates would have to be 
removed from their office. The only ques- 
tion is one of the actual belief of the appli- 
cant for a transfer. If an accused person 
does, in fact, believe that he will not havea 
fair and impartial trialin a certain Tribunal, 
itis in the last decree inexpedient that he 
should be tried by it and the case must be 
transferred, unless that is impossible, how- 
ever high the certainty of the impartiality 
of that Tribunal may be in the minds of all 
right-thinking men, and however discredit- 
able to him the existence of that belief - 
in his mind may be. Itis suggested, as is 
often done, that on that principle any accus- 
ed person has only to say he distrusts the 
Magistrate who would try him in the ordi- 
nary course in order to get his case trans- 
ferred, and he could go on doing so inde. 
finitely. That is not so. The allegation, 
like any other, must be examined and found 
true before it can be accepted. In the pre- 
cent case the facts put it beyond doubt 
that the accused person does believe that 
he will not be fairly and impartially 
tried by the Bench at Ashti; that his belief 
is entirely wrong and does not do him any 
credit makes no difference whatever. The 
matter was perhaps not quite correctly 
stated in Machal v. Matru (|), The ques- 

(1) 22 Ind. Cas, 980; 10 N. L. R. 15; 15 On L. J, 
196, 
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unreasonable but whether it exists or not, 
though the only way of deciding whether 
it exists or not is to see whether it might 
reasonably be expected to exist in a person 
of the standards of intelligence and honesty 
common in the class to which the accused 
belongs. From the way in which the learn- 
ed District Magistrate has dealt with the 
matter 1t appears necessary to repeat what 
was said in the case mentioned, that if 
there is a slur on anybody’s honour in the 
transfer of a case from a Magistrate’s Court 
under these circumstances, it is on the 
honour of the accused person, not that of 
the Magistrate. The case will be tirans- 
ferred to such other competent Court as the 
District Magistrate may select, 


G. E. D, Case transferred. 
Z. K. 


LAHORE HIGH COURT. 

ORIMINAL Revision No. 237 or 1996. 
May 17, 1926. 
Present :—Mr, Justice Campbell. 
EMPEROR— PETITIONER 
VETSUS 
MUHAMMAD AMIN alias MINU— 
ÅCOUSED—RESPONDANT, 
Criminal Procedure Code (Act V of 1898), s. 569—~ 


Accused convicted of cheattng—No attempt at restitu- 
tton—Benefit of section. 


A person convicted of cheating who does not 
make any restitution to the complainant and is literate 
and able to appreciate the consequences of his act doeg 
not deserve to be treated under s. 562, Or. P. ©: even 
. if he be young. é 

Oase reported by the District Magistrate, 
ae with his No. 276-G of 4th February 

FACTS.—Sheikh Muhammad Amin 
aged 20 years, literate, has been found 
guilty under s. 420, Indian Penal Code, of 
cheating complainants by taking with him 
three thans of cloth valued at Rs. 74-5-0 on 
the pretext of showing them to his women- 
folk for approval. In fact he made off with 
the goods and it was three months before his 
arrest was secured. The Magistrate has 
released him under s. 562, Cr. P. O, 
GROUNDS.—tThe convict having pro- 
fitted to the extent. of nearly Rs. 75 and 


ants cannot be satisfied with the sentence. 
Although accused is a young manand ig 
is regretablej that ¿he has committed thig 
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made no restitution whatever, complain. . one the 19th May 1924. 
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Offence, nevertheless his mind appears ‘to: 
have been more than a little guilty be- 
cause :-—~ : 

(a) he was literate and, therefore, well able 

to appreciate bis action and its conséque- 
NGEH; ; 5; 
(b) the crime appears to have been care- 
fully planned. The use of s. 562, therefore, 
appears tome not to be appropriate. The 
case is, therefore, submitted to their Lord- 
ships. 

Mr, M. A Ghani, for Mr M.M. Tofail, for 
the Respondent. l 

ORDER.—l agree with the learned Dis- 
trict Magistrate tbat the order under s. 562 
is inappropriaie. The accused has been re- 
presented before me by a learned Advocate 
who is unable tosay that any attempt at reg- 
titution has been made. I alter the sentence 
to one of six months’ rigorous imprison- 
ment with a fine of Rs. 100 and in default 
of payment of fine three months’ further 
rigorous imprisonment. Out of the fine, if 
realised, Rs, &0 will be paid as compensa- 
tion to the complainant. 


R, L i Sentence altered. 


al 
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ALLAHABAD HIGH COURT. | 
OximinaL APPBAL No, 435 oF 1924. 
July 21, 1924. 

Present:—Mr. Justice Daniels and 
Mr. Justice Neave. 
ABDUL WAHAB alias HABBU KHAN 
AND O1HERS—AOCCUSED—APPELLANTS 
VETSUS : : ‘ 
EMPEROR--Opprosite Parry. 

Emdence Act (I of 1872), 8. 157—Identtfication, 
evidence as to, nature of-—-Statement, how can be proved. 

For a Magistrate or other officer to come into Court 
and depcse that a particular witness in his presence 
identified one of the accusedas having taken part in 
the offences is nothing more than hearsay evidence. 
[p. 758, col. 2 ] 

Nagina v, kmperor, 95 Ind. Cas. 477; 19 A. L. J. 947, 
followed. ° 

Such a statement can only ke proved either to cor- 
roborate the evidence which the witness afterwards 
gives in OQcurtin accordance with s. 157 of the Evi- 
dence Act, or under some other provision of the 
Evidence Act. [rbid.] 7 

Criminal appeal from an order of the 
Additional Sessions Judge, Moradabad, 


St. C. Thompson, Dr. M. Waliullah and. 
Mr. M. N. Raina, for the Appellants., ee 

The Government Advocate, for the. 
Crown. , _ . e 


= ri 
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 JUDGMENT.—Bighteen men have 
been convicted by the Additional Sessions 
Judge of Moradabad under s. 396 of the 
Indian Penal Code, Three of them Abdul 
Wahab alias Habbu Khan, Muhammad 
Sayed Khan and Jamna Das have been 
sentenced to death. The rest have been 
sentenced to transportation for life. They 
all, appeal, 

On the night of the 9th of May 1923 
between 10 and 11 Pr. m, the house belong- 
ing to Ram Sarup and Murli alias Murli- 
dhar Bishnois in the village of Fakhanpur 
was plundered by dacoits. The gang 
found Murli and Ram Sarup sleeping just 
outside their house and capturing them, 
made them lead them into the house and 
show where the money and valuables were 
kept. The gang first rifled an iron-safe 
containing cash and ornaments of consider- 
able value and then went on to plunder 
the house, They set fire to a quantity of 
straw in order to see what they were doing 
and also used two lanterns, one of which: 
they had brought with them while the 
other they found hanging up in front of 
the house. 

The noise and flames aroused the village 
and three parties of villagers attempted a. 
rescue approaching the house from the 
east, the westand the south sides. Ram 
Sarup and Murli succeeded in making 
their escape in the confusion caused 
among the dacoits by the necessity to repel 
these attacks, though not till after Murli 
had been roughly handled on account of 
his refusal to disclose the hiding place of 
the rest of his money. 
“The dacoita were well-armed with guus 
and pistols which they used freely. Three 
villagers were killed outright and a fourth 
succumbed later to his wounds. Two 
others have been crippled for life. The 
medical evidence proves that all the injuries 
were caused by gunshots. : 

The dacoits also visited acd plundered 
the house of Nirmal ten paces away and 
finally left the village at l or2 a m. 

The dacoits pretended to be Bhantus 
and Mr. Young the Superintendent in 
charge of the special Police employed in 
hunting the Bhantu gang which at the 
time was terrorising the Terai and neigh- 
boring districts took up the case, He 
deputed Rai Bahadur ‘Tirath Singh, D. 
S.. P, to make enquiries That officer, 
learning that the reason for the selec- 
tion ‘of Ram Sarup as the victim of the 
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dacoity was possibly the extravagance with 
which he had recently celebrated the marri- 
age of his daughter and the consequent 
reputation for wealth whieh he had acquired 
among his caste-fellows, asked Sheoraj 
Singh, a Girdawar Kanungo, who is a 
Bishnoi by caste, to see what he could 
learn from Bishnois in the neighbourhood. 
At Surajnagar this officer heard that a 
quarrel had taken place between two men 
named Jamna Das and Jiraj over the divi- 
sion of the spoils taken in the Fakhanpur 
dacoity. Jamna Das is his connection by 
Marriage, and by pretending to sympathise 
with him Sheoraj] Singh extracted from 
him in the course of conversation an 
admission that he had taken part in the 
crime and also the names of anumberof his 
accom plices. 

The Kanungo reported what he had 
learnt on the 17th of May, and on the 7th 
of June Jamna Das was arrested. Three 
days later Abdul Wahab and the appellants 
who had been named by Jamna Das were 
arrested. Meanwhile Sadua had been talk- 
ing about the dacoity in a way which show- 
ed that he had personal knowledge of it. 
Apparently he too had a grievance over 
the division of the spoils. He spoke to 
Harnam Singh who is the samdhiof Ram 
Sarup and in this way the information came 
to the ears of a constable named Lal Singh 
and on the 16th of July Sadua was arrested. 
On the 2nd of October he made a confes- 
sion which was recorded by a Magistrate 
under s. 164 of the Cr. P.O, It is argued 
that the value of this confession must be 
discounted owing tothe time which elapsed 
before it was made, but we find that no 
questions on this point were put to Sadua 
in cross-examination or to the Police and 
there does not appear to be any reason to 
suppose that the confession was inspired 
by the Police or its materials supplied by 
them to Sadua. He has adhered to his 
confession throughout and has been made 
an approver. Cross-examination has failed 
to betray himinto any contradictions or 
inconsistencies. His statement has been 
abundantly corroborated by the testimonv 
of other witnesses. Inaddition to this tha 
approver took a Magistrate over the scene 
of the dacoity and the route taken by the 
dacoits -and produced a kathla which he 
said he had received as part of his share of 
the plunder: This kathla has been satis- 
factorily ‘identified and the Magistrate's 
evidence proves that Sadua was able to 
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point out accurately where the various 
occurrences of the dacoity had taken place 
and in a manner that tallied exactly both 
with his own statement and with the evi- 
dence ofthe eye-witnesses, We agree with 
the learned Judge that the approver's state- 
ment may be relied on and is .a valuable 
piece of evidence. 

The accused were paraded for ideatifica- 
tion in the Haldwani Jail. Owing to the 
scarcity of other under-trial prisoners in 
that Jail outsiders were brought in and 
placed in the line with them. This pro- 
cedure has been criticised, and it was no 
doubt unusual, but in the peculiar circum- 
stances of the case no other course could 
have been adopted and the evidence of the 
Magistrate who conducted the parade shows 
that every possible precaution was taken 
to prevent unfairness. The witnesses were 
strangers to Haldwani and while outsiders 
were being collected and taken into the 
Jail they were all kept under the Magis- 
trate’s eye near the Police Station. They 
thus had no opportunity of seeing them be- 
fore the parade. 

The evidence against the accused con- 
sista in the main of the identifications 
made atthe Jail by the eye-witnesses, of 
the statement of the approver and of the 
confession of Jamna Das. As is always the 
case the most important evidence is that 
of the identifications. The learned Sessions 
Judge has considered this evidence care- 
fully, and where in his opinion it was in- 
sufficient he has given the accused the 
benefit of the doubt and acquitted them. 
In no.instance has he accepted less than 
two identifications in the Jailas adequate 
corroboration of the approver’s evidence. 
There is, however, one error in his proceed- 
ings which might have seriously affected 
the legality of several of the convictions, 
though, as it happens, there is in this 
ease sufficient evidence against all the ac- 


cused who are affected by it. Certain wit-. 


nesses were unable to identify in the Ses- 
sions Court one or more accused whom they 
had identified at the Jail. This jis not 
unnatural, as an interval of eight months 
elapsed between the identification and the 
trial, and the appearance of several of the 
accused had considerably altered in the 
meantime. In these cases the learned 
Judge has treated the Jail identification 
as direct evidence against the accused with- 
out anything to link it up with the evidence 
given in Court, As was pointed out in 


Nagina v. Emperor (1) for a Magistrate or 
other officer to come into Court and depose 
that a particular witness in his presence 
identified one of the accused as having 
taken partin the dacoity is nothing more 
than hearsay evidence. The Magistrate's 
evidence amounts in substance to this:— 


“The witness said in my presence thata 
particular accused whom he pointed out 
took partin the dacoity”. The statement of 
the witness is not made on oath and it is 
not made in Oourt, The statement can only 
be proved either to corroborate the evi- 
dence which the witness afterwards gives 
in Court in accordance with s. 157 of the 
Evidence Act, or under some other provi- 
sion of the Evidence Act. Ifthe witness at 
the trial is no longer able to recognise the 
accused, there are two ways in which his 
previous statement can be rendered admis- 
sible. The statement made by the witness 
before the Committing Magistrate may be 
brought on the record under s. 288, Or. P.O. 
This was the course adopted in Nagina v. 
Emperor (1). It is only available where the 
witness was able to pick out the accused 
before the Committing Magistrate though 
he could not doso before the Judge. The 
other method is to elicit from the witness 
at the trial astatement that he identified 
certain persons at the Jail and that the 
persons whom he there identified were 
persons whom he had seen taking part in 
the dacoity. Ifthe witness is prepared ‘to 
swear this, then it is open to the Oourt 
under 8.9 ofthe Evidence Act to establish 
by other evidence the identity of the accus- 
ed whom the witness identified at the Jail. 
For this purpose the best evidence will be 
that of the Magistrate who conducted thé 
identification, and his evidence will be 
strictly relevant under the provisions of 
the Evidence Act. Ofthe witnesses who 
failed to pick out in the Sessions Oourt 
persons whom they had previously identifi- 
ed the only one who fulfils these condi- 
tions is Tulshi Gir whodeposes that hesaw 
some of the dacoits and that he recognised 
those same persons again at the identifi- 
cation before the Tahsildar at the Haldwani 
Jail. If the case of any of the accused had 
depended entirely on the evidence of wit- 
nesses who were unable to pick him out at 
the Sessions it would have been necessary 
to send back the case to supply the omis- 
sion in the learned Judge’s record, As it 


(1) 95 Ind. Oas. 477; 19 A. L. 3.942, 
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happened, however, there is no accused 
against whom there is not at least one 
reliable identification in addition to the 
evidence of the approver. 

We note here, that the learned Judge 
says towards the close of his judgment that 
“the rulings are unanimous that a man 
cannot be legally convicted on the uncorro- 
borated testimony of an accomplice”. If 
this be correct, all we can say is that the 
rulings in question have repealed s. 133 of 
the Evidence Act, which no Court is com- 
petent todo. The learned Judge will find 
the law correctly laid downin Narain 
Das v. Emperor (2) and various other rulings 
which have hitherto escaped his notice, 

Against the three men who have been 
sentenced to death the evidence is over- 
whelming. Abdul Wahab alias Habbu Khan 
was identified by 13 witnesses at the Jail all 
of whom also identified him in both Courts. 
He is described both by the approver and 
Jamna Das as one of the leaders of the 
gang and there is positive evidence that he 
had a gun and actually committed two of 
the murders. His defence is an alibi and 
enmity on the part of the Police at the 
Thakurdwara Police Station. It appears 
that he is a well-known bad character under 
surveillance. Between 8 and 9 a. m. on the 
lOth of May he rode on horseback to the 
Thakurdwara Police Station and reported 
that he was about to go to Kashipur on 
business. Thesuggestion is that he could 
not have taken part in the dacoity at Fakh- 
anpur on the night of the 9th and the early 
morning of the 10th anu yet had been at 
Thakurdwara between 8 and 9 a. m. on the 
10th. There is, however, evidence that he pos- 
sesses two good horses and the learned Judge 
has shown that it is by no means impossible 
that he should have covered the distance 
between the two places in the time. Further 
it is proved that a constable reported his 
absence from home on the night of the 9th 
but that the Sub-Inspector in tharge of the 
Station said that it was unnecessary to 
enter this fact in the diary. There 
is indeed a ‘strong reason to believe that 
so far from suffering from the enmity of 
the Thakurdwara Police he has enjoyed 
their protection. We have no doubt what- 
ever that he has been properly convicted. 

Muhammad Sayed Khan was identified 
by ten witnesses at the Jail of whom two 
failed to recognise him in the Sessions 

(2) 68 Ind, Oas. 113: 2 L144; 41. L. J.91;9P.W. 
R. 1922 Or; A. I R 1992 Lab. 1; 23 Or. L, J. 513. 
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Court. The approver speaks of him gs one 
of the leaders and says that he had a sun 
which he usedin the dacoity. The la’ter 
assertion is confirmed by the evidence of 
three eye-witnesses. He was namel by 
Jamna Das. His defence is a curious one. 
He says.that he has helped the Moradabad 
Police on two occasions to arrest gang- of 
dacoits and has been rewarded for it. He 
also says that the witnesses in tho pressnt 
case came round to this village before he 
was arrested and there saw his face. Jnis 
is a singularly unconvincing story and it 
is not obvious why the Police should have 
turned against him in the present cas: if 
he had been so useful to them in the prst. 
Here again we consider that the evidence 
is ample to support his conviction. 

Jamna Das was identified by six witness- 
es at the Jail while only one of whom faiied 
to recognise him in the Sessions Court. He 
too is described as a leader of the gang by 
the approver who states that he brought a 
pistol. Four of the eye-witnesses swear 
that they saw him using this pistolin the 
dacoity. It will be remembered that it was 
the confession of this man to Sheoraj Kanun- 
go which furnished the first clue to the 
detection ofthe crime. His only defence is 
a story of enmity with the approverand two 
of the prosecution witnesses which he has 
not attempted to substantiate by evidence. 
He is clearly guilty and his conviction must 
be maintained. 

Jairaj, Sahib Singh, Jhabba, Lala, Abdul 
Rahim Khan, Ganga Ram and Baljit bave 
been identified at the Jail by witnes-es 
varying from 9 to5 apiece. Inno instance 
have less than three failed to pick them 
out in the Sessions Gourt. All are named 
by the approver and none have established 
any defence. There can be no question 
that these men have been rightly con- 
victed. 

Umrao was identified by four witnesses 
at the Jail, one of whom was unable to 
recognise him thereafter, and Prem by 
three witnesses who continued to ident: 
him throughout the proceedings. These men 
have been named by the approver an] at- 
tempted unsuccessfully to prove that this 
was due to enmity. Here again we are satis- 
fied that their case is made out. 

Shabrati was identified at the Judi ty 
four witnesses. Ou.e of these was unable lo 
recugnise him again in either Uourt while 
two others failed to identify him before the 
Sessions Judge, He was named by t: 
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approver from the first and has failed to 
make good the alibi which hepleaded. We 
consider that the evidence of the approver 
corroborated as it is by that of one witness 
who has identified this man throughout the 
proceedings is sufficient to warrant his 
conviction. 

On behalf of Chunna Khanit has been 
‘pleaded that he was not named by theap- 
prover in his first statement recorded under 
s. 164, Cr. P. O. It seems probable, how- 
ever, that hs was the Muhammadan men- 
tioned as accompanying Habbu Khan 
whose name the approver then stated that 
he did not know. As in his second state- 
ment made in the Court Chhuna Khan is 
specifically mentioned as accompanying 
Habbu Khan on the same occasion, Sadua 
had presumably learnt his name in 
the interval. He has been identified by 
four witnesses at the Jail and two of them 
have continued to identify him in both 
Courts. His alibi has for good reasons 
not been accepted by the learned Judge. 


Alijan, son of Ahmad Bakhsh, was iden- 
tified by three witnesses at the Jail of whom 
one was unable to identify him in the 
Oourt of Sessions, and a dupatta was re- 
covered from his house withthe name of 
Ram Sarup witness at a corner. It has 
been sworn to by the complainant Ram 
Sarup as his property. Another man of the 
same name was produced as a witness by 
Aljjan to testify that the dupatta came from 
his shop. His story that he marks cloth 
which he sellsout from his shop with his 
name is not particularly plausible but the 
learned Judge has perhaps, by way of pre- 
caution, not relied on the evidence of this 
recovery. Even eliminating it the evidence 
of identification is, in our opinion, sufficient. 
This accused told conflicting stories as to 
his acquaintance with the approver, as- 
serting itin one Court and denying it in 
the other. 


There remain Alijan son of Chheda 
Behari and Nur Bakhsh who were identi- 
fied by. one witness a piece in the Sessions 
Court but by more in the Jail. All are 
named by the approver who ascribes to 
Behari a prominent part and says that he 
had a pistol. Noneof them have been able 
to explain satisfactorily why the approver 
should havenamed them falsely and we are 
of opinion that his evidence corroborated 
as itis by ‘that of identification is suff- 
cient, ar, e 
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We dismiss the appeals of Abdul Wahab 
alias Habbu Khan, MuhammadBSayed Khan 
and Jamna Das, confirm the sentences of 
death passea upon them and: direct that 
these becarried out according to law. 

We dismiss the appeals of Chunna Khan, 
Shabrati, Abdul Rahim Khan alias Abdul; 
Prem, Sahib Singh, Ganga Ram, Alijan, 
son of Chheda Khan, Alijan son of Ahmad 
Bakhsh, Jairaj, Lala alias Lalla, Jhabba, 
Behari, Nur Bakhsh alias Nuri, Umrao and 
Baljit, and confirm the sentences of trans- 
portation for life passed upon them. 

The further sentence of forfeiture passed: 
under s. 92 of the Indian Penal Code must 
be set aside as that section has been re- 
pealed by Act. XVI of 1921. 

K. 8. D. Appeals dismissed. 
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LAHORE HIGH COURT. 
ORIMINAL Reviston PRTITION No. 188 
or 1926. 
April 30, 1926. 
Present:—Mr. Justice Broadway. - 
SARDUL SINGH-—OUONVvIOT—PBTITNIONER 
Versus a 
EMPEROR trorovan RULIA RAM— 
OoMPLAINANT— RESPONDENT. 
Criminal trial-—Witness eramined by commission in 
absence of parties—Propriety., 4 
It 16 highly unsatisfactory that an important wit- 
ness in a criminal case should be examined by a, 
commission in the absenca of the parties. 


Petition for revision of an order of the 
Additional District Magistrate, Amritsar,’ 
dated the 19th January 1926, affirming that, 
of the Tahsildar, exercising the powers ofa 
Magistrate, Second Class, Amritsar, dated’ 
the 2lst September 1y25. Ka 

Dr. G. C. Narang, for the Petitioner. ' 

Mr. M. Sleem, for the Government Advo- 
cate and Mr. Bishen Narain, for the Re- 
spondent. 

ORDER.—The evidence of Musammat, 
Shiv Devi is said to be of great importance. 
She was examined on commission but in 
the absence of both complainant and'accus- 
cd. Thisis most unsatisfactory. I direct. 
that she be examined inthe presence of the 
accused as well as the complainant both’ of 
whom will be entitled:to put questions to 
her. The District Magistrate, Lahore, will, 
depute a Magistrate to carry outthis order.’ 
Return to be made withip a month. 

R. L, Ordér accordingly, 
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- CALCUTTA HIGH COURT. 
ORIMINAL Revision Case No. 1089 or 1925. 
` -February 16, 1926. 

, Present:—Justice Sir Charu Chandra 
X Ghose, KT., and Mr. Justice Duval. 
"UPENDRA NATH JANA—Acovszp— 
oe PRTITIONRE 


à VETSUS 

JOGENDRA NATH MANA—Oomprainant 
eee OPPOSITE Parry. , 

Criminal Procedure Code (Act V of 1898), s. 357— 
Defence witnesses—Summonses issued—Non-servce— 
Procedure. 

Where an order has been made for the issue of 
symmonses on the witnesses of an accused person that 
order must be carried out and if the order is not 
carried out owing to the default of some officer of the 
Gourt and the accused is convicted without his evidence 
being recorded, he hasa good ground for complaint 
that he has not been afforded an opportunity ta pro- 
duce his witnesses before the Court and the conviction 
cannot be upheld’ 


“Mr, Khitish Ch. Chakravarty and Babu 
Apurba Charan Mukherjee, for the Peti- 
tioner. < l 
-Babu Santosh Kumar Pal, for the Oppo- 
site-Party. i i 


JUDGMENT. —It appears that in this 
case the petitioner applied on the 8ch 
October 1925 for issue of summons on four 
of.his witnesses and that he paid the neces- 
sary costs on that day. An order was made 
on, the 10th October 1925 by the learned 
Magistrate directing the i:sue of summons 
on the petitioner’s witnesses, but through 
some mistake or other the order was not 
carried oùt and the summonses were not 
issued at all. The case came on for hearing 
on the 12th October when the petitioner's 
witnesses did not attend the Court. The 
petitioner thereupon prayed that the case 
might be adjourned to a later date and 
that, meanwhile his witnesses might be 
summoned. This application was rejected. 
The petitioner complains that he had not 
had sufficient opportunity given to kim to 
produce his witnesses before the learned 
Magistrate. In our opinion, an order hav- 
ing been made for the issue of summons on 
the petitioner's witnesses that order should 
have been carried out; inasmuch as the order 
In question was not carried out, the peti- 
tigner had good ground for complaint that 
he had not been afforded an opportunity to 
produce his witnesses before the Court. 

In this view of the matter, .we set. aside 
the conviction and the sentence passed 
on the petitioner and direct that he be, re- 
tried according tolaw from the point at 
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which he should have been allowed , an 
opportunity to produce his witnesses. ' 
Z. E. Rule made absolute 
Re-trial ordered. 


PATNA HIGH COURT. 
'RIMINAL Revision APPLICATION No. 205 
oF 1926. 
May 3, 1926. 
Present :—Justice Sir John Bucknill, Kr. 
P. D. HAMIR & Co.— PETITIONERS 
l VETSUS 
SURESH CHANDRA SARKAR, i 

MANAGER or PANDEBERA COLLIERY ' 

= -OPPOSITE PARTY, 

Criminal Procedure Code (Act V of 1898), 8. 1L7—- 
Right of way, dispute as to—Hasement, alternative 
claim of, whether masntarnable—Enquiry, nature of 
—-Magistrate, duty of. 

There is nothing to prevent a claim being made 
under s. 147 ofthe Or P. O that the way in dispute 
is a public road and that, failing that, the applicant 
hag acquired aright of way as an easement over the 
property of the opposite party. 

The provisions of s. 147 of the Or. P. C. are of an 
emergency nature and an enquiry under the section 
is conducted more or less summarily. If the Magis- 
trate, as the result of hearing the evidence, thinks that 
reasonable grounds have peen shown to him that a'bona 
fide claim of right exists, he 18 justified ın passing 
such order under the section as he may think fit Itis 
not expected that he should usurp the functiong of 
the Oivil Court or that the enquiry under s. 147 shoul 
be a formal trial of the matter ın issue [p. 763, col. 3 

The words ‘such right exists’ in s. 147 of the Or F: 
O. must be understood to mean “such right as as 
claimed" [tbed.] g ne 

Application inrevision against an order 
of the Additional District Magistrate, Dhan- 
bad, dated the 23rd February 1926, affirm- 
ing that of the Magistrate, First (ass, 
dated the 22nd January 1926. . 

Messrs. Syed Hasan . Imam and S. C. 
Mozumdar, for the Petitioners. l 

Messrs. P. K. Sen, B. N. Mittra and K. 
N. Moitra, for the Opposite Party. . 4 

JUDGMENT.— Thiswas an application 
in criminal revisional jurisdiction. It was 
made in connection with an order. passed 
by the Deputy Magistrate of Dhanbad -on 
the 22nd of January last under the provi- 
sions of s. 147 of the Cr. P. O.. By this order 
the Magistrate directed that the appli-, 
cants. here should not take exclusive pos- 
session of acertain road until they have 
obtained an order of a competent Court 
adjudging them to be entitled to such -ex- 
clusive possession, . vi 


r 
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An application was made by the peti- 
tioners to the Additional District Magis- 
trateof Dhanbad asking for a reference 
to this Court and a recommendation that 
the Deputy Magistrate’s order should be 
set aside; but the Additional District 
Magistrate on the 23rd of February last 
rejected this petition. The matter has now 
come before me in revision. 

The areain which the dispute about the 
right of way arose is one in which there 
seems to be situated collieries and brick- 
kilns. The petitioners, who are three in 
number, constitute a firm called P. D. 
Hamir and Oo., and the opposite party 
is the Manager of the Pundebera Colliery. 
The petitioners are said to be the owners 
of the Oolliery known as the Durgapur 
Colliery which lies north of the Pande- 
bera Colliery managed by the respondent. 
On the eastern side of the applicants’ pro- 
perty there isa road or track leading up to 
a District Board road which runs along the 
northern portion of theapplicants’ land. From 
the south-eastern angle of the applicants’ 
property the cart-track turns to the west and 
runs towards a brick-kiln where bricks are 
either made or stored by the applicants. It 
is said that there is a continuation of the road 
on the applicants’ property from the south- 
eastern angle on tothe land ofthe Pandebera 
Golliery. 

Put shortly, the dispute was, as between 
the applicants and respondent, that the 
applicants claimed that they had an ex- 
clusive right on this road which lay on their 
property in Durgapur Mouza whilst the 
respondent claims that his Uolliery had 
rights of way over the read. According 
to the respondent's story it had, for a 
very long time, been the practice of his 
Colliery to send carts with goods to and 
from Pandebera leaving or joining the 
applicants’ road at the south-east corner 
of the applicants’ property, but that recently 
that have been stopped. 

The proceedings were started by an ap- 
plication made on Sth of March 1925 to 
the Magistrate by the respondent asking 
for proceedings tobe taken under the pro- 
visions of ss. 107, 144 and 147 of the Or. P. 
O. This petition averred that the road used 
for coming and going from and to Jharia 
“and Pandebera passed through Durgapur 
and that P. D. Hamir and Co. were, with- 
out any right whatsoever, forcibly prevent- 
ing any cart going along the road and were 
blocking the passage of the public and that 
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when the petitioner went to forbid them 
blocking the road the opposite party was 
ready to make a breach of the peace, The 
petitioner complained that if the roads are 
obstructed the work of the Pandebera 
Colliery as well as the communication of 
the public and other people of the mouza 
by cart or otherwise would be stopped. 
The petitioner also alleged that the road 
has thus been in use for a long time. Ap- 
parently the senior Deputy Magistrate held 

a local enquiry and finding that there was 
no chance of an amicable settlement com- 
menced proceedings under s. 147. 

Written statements of course were filed. 
The respondent here in his written state- 
ment put forward what might be read asa 
kind of double claim, the first being based 
on a statement that his Colliery had been 
using the road over 20 years without any 
dispute or objection, By this the respond- 
ent, I imagine, comtemplated a claim in 
the nature of an easement. But sthe re- 
spondent also alleged that from time im- 
memorial the road hadbeen a public road, 
1 need hardly point out that these two 
claims are really of somewhat different 
character and are capable of proof in differ- 
ent ways, Ifa personal easement in favour 
of the respondent was proved, the property 
in the road, subject to this easement, might 
still remain exclusively vested in the applic- 
ants. IJf,on the other hand, it was proved 
that the road was a public road, then the 
applicants would have no exclusive right 
over it atall. 

. The applicants’ written statement denied 
that there was any likelihood of any breach 
of the peace and maintained that they had 
exclusive rights over the road and that 
neither the respondent nor any one else 
had any right to drive carts over the track, 
They denied that the respondent had obtain- 
ed any right of easement or that if was a 
public road; and, further, that either the 
respomdent or any member ofthe public 
had used the road within three months 
prior to the institution of the proceedings 

The Magistrate heard a considerable 
amount of evidence on both sides. He 
found that the track had been for a long 
time in existence and had constantly been 
used by many persons, He was impressed 
by the fact that there was in existence a 
clear beaten track extending from the end 
of the road at the south-eastern corner of 
the applicants’ property down southwards 
towards the Pandebeya Colliery. Although 
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he does not think that any part of the road 
is a pucca road, he came to the conclusion 
thatthe respondent had made out a suffi- 
cient case to justify him in passing an order 
under s. 147. 

There is a good deal of dispute as to 
whether there was any other method of 
getting from the Pandebera Colliery to the 
District Board road in the north than by 
the way mentioned; the Magistrate does 
not think that there was another road; 
even if there was, it ia quite obviotis that 
the track which the respondent says has 
been in use is a very short cut and saves a 
cirsuitous and long detour. The Magis- 
trate accordingly passed the order to which 
I have referred above. 


Now the first point which the learned 
Counsel for the applicants has made is that 
g. 147 is not appropriate for dealing with 
obstruction on a public road. He suggests 
that action under s.1330f the Cr. P. O., is 
the appropriate remedy. It is quite true 
that in the petition the respondent has 
referred to the road being obstructed and 
in the map which has been used it seems 
that at the extreme northern corner of the 
road some brick cooly huts are being made. 
The claim, however, was not for the removal 

ofany physical obstruction (if it actually 
` existed) but to prevent the applicants from 
stopping the carts of the respondent by 
turning them back. I think that, although 
the language in which the complaint was 
couched might not have been very lucid, 
the real nature of the complaint was as I 
have indicated. 


The next point which was put forward 
was that the respondent could not claim 
both a personal easement as well as a 
public right of way as the two claims are 
inconsistent. I think itis possible that they 
might be inconsistent but at the same time 
either oneor the other might be capable 
of proof. If one could prove that the: road 
wasa public road either by. for example, 
showing thatit had been dedicated to the 
public or that from time immemorial it 
had been freely used by the public, no 
doubt no question of easement in favour 
of the respondent would arise. But, on 
the other hand, although it might seem 
not possible to put forward such proofs as 
would show that the road was really a 
public road, it might still be possible to 
prove that the respondent had acquired 
an easement. I do ‘not think, therefore, 
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that thereis anything to prevent a clair 
of this double nature being made. 

The third point which was argued on 
behalf of the applicants was that no right 
of easement had been proved and no proof 
had been adduced that the road was a 
public one. The argument is based upon 
the wording of sub-s. (2) of s. 147 which 
reads:—“If it appears to such Magistrate 
that such right exists he may make'an order 
prohibiting any interference with the 
exercise of such right,” It is contended 
that in proceedings under s. 147 full proof 
must be given that a right exists; and in 
this case, for instance, that it ought either 
to have been proved that the respondeat 
had a right of easement or that it was 
a public road. I do not think that 
that is necessary. The actual rights of 
the parties must await determination in a 
civil suit. The provisions of s. 147 areof an 
emergency nature and are conducted more 


_orless summarily. If the Magistrate, asthe 


result of hearing the evidence, thinks that 
reasonable grounds have been shown to 
him that a bona fide claim of right exists, 


‘then I think he is justified in passing such 


order ashe may think fit. It is not ex- 
pected that heshould usurp the functions 
of the Civil Court or that the enquiry under 
s. 147 should bea formal trial of the matter 
in issue. I have looked through the evi- 
dence and I am satisfied that there is sutii- 
cient evidence to justify an order being 
made under the provisions of this section. 
In the case of Pyary Mohan Shaha v. Harish 


. Chandra Shaha (1) it was laid down by a 


Bench of the Calcutta High Court that the ` 
words “such right exists’ must be under- 
stood to mean “such right as is claimed." I 


“think this construction is also one of common 


sense. 


The fourth point put before me on behalf 
ofthe applicants was that there was no evi- 


` dence to show that there was any user of 


the road within three months- prior to the 
date of the proceedings. It may be that 
there was no specific instance of user proved 
within that period ; but as pointed out by 
the learned Advocate who appeared for tlie 
respondent, there was a great deal of evi- 
dence of continuous general user up to the 
date when the respondents’ carts were 
stopped. : 

I do not, therefore, think that thereis any 
cogency in the last argument. Under these 


oe 49 Ind. Oas. 923; 230. W. N. 956; 20 Cr. L.J, 
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cirsumstances, inmy opinion, there is no 
ground ‘for interference with the order 
which has been made by the aa 
and I must reject this application. 
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. PATNA HIGH COURT., 
ret ies: MISCBLLANBOUS APPL!GATION 
Baan No. 28 oF 1926. 
' May 6,'1926. 
Pareri: -—J ustice Sir John Bucknill, Kr, 
WAN DWARIKA SINGH AND OTHERS — 
PETITIONERS 
ih, 4 VETBUS ° 
P EM PEROR -Osvoars PARTY. 


Criminal Procedure Code (Act V of 1898, 3. 526 
— Engagement, of near relation of. Magistrate as 


Counsel—Transfer——Pr actising in Gotrt of near re- . 


lation; propriety of. 

“Where the case isa Crown case and the prosecution 
is being conducted by the Court Inspector, engage- 
ment, of a Counsel -who is a brother of the Magistrate 
by the complamant to simply -watch the proceedings 
is no ground. for transfer of the case But the case 
would-be otherwise if such Oounsel took any active 
part in the: conduct of the prosecution. 

It is not very seemly, or suitable that a‘practising 


lawyer should pursus his practice in the Court: of a 


near rélative. 

Nityaranjan Mondal v: ‘Emperor, 88 Ind Cas. 607; 
29-0 W. N: 648; Ai. I R.1925 Oal. 806, 26 Or. L J. 
1183, In. re the petition of Basapa, 9 B 172, 5 Ind. Dec. 
(N. g) 115, referred.to. 

Pearay "Lal v. Puttan, 85 Ind. Oas. 56, A-I. R. 1925 


Oudh 348, 10 O. & A. L. R. ‘784; 26 Or. GI. 410, dis- 


tinguished. 
Mr. Dhyan Ghina, for the Petitioners. 
‘The Assistant Government Advocate, for 
the Orown. | 


JUDGMENT. —This is an application, 


in criminal miscellaneous jurisdiction.: : The 
application is made under the provisions of 
“B. 526 of the Cr. P.-C. and s. 107 of the Gov- 


ernment of India Act, 1915 and asks that, 


a criminal cage which is being tried before 
Mr. Syed Ahmed Nawab,’ Magistrate First; 
Olass of Gaya, should be transferred from 
that Magistrate to another Magistrate of 
competent jurisdiction.. Apparently the 
applicants (10 ‘in humbet) have been charg- 
ed‘with various’ offences punishable under 
the'provisions ofss, 147 (rioting), 148 (rioting 


with deadly weapons) 323 (simple hurt), and. 
324\(causing hurt with cutting weapons) of. 
Itis said that the 


the Indian Penal Oode, 
corn plainant is’ ‘the bariki] of the 7- annas 
Tikart Raj! The case is a Crown case and 
the prosecution is being ‘conducted by’ the 
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Court fea ; but it is alleged that the 
complainant has engaged to watch the case, 
Mr. Waris Nawab, a Barrister who is'the' 
brother ofthe Magistrate ; that the applic- ' 
ante say that they are afraid that the pre-: 
sence of Mr. Waris Nawab watching the case 
in the Court may influence in some’ way the’ 
course of the proceedings. The District’ 
Magistrate was applied to fora transfer but 
he did not think that the circumstances 
were sufficient to justify any apprehension. 
There are of course obvious disadvant-*, 
ages in relatives of Judicial Officers practis- 
ing in front of them, and had Mr. Waris: 
Nawab been prosecuting the case I should 
probably have felt inelined to.consider that 
a transfer was desirable. The general view 
upon matters of this kind, which of course 
are very often largely matters of profession- 
al etiquette aud ` delicacy, has been men-, 
tioned in the case of Nityaranjan Mondal; 


v Emperor (1) where Newbould and Ghose, ’ 


JJ.,in the Calcutta High Court stated that 
it was undesirable that a member of the 
legal profession should practise ina Court’ 
presided over by a near relation. In their’ 
ee judgment their Lordships observ- 


“ ‘The only serious ground on’ which this: 
application for transfer is based, is that the, 
muktear who is appearing for’ the com-. 
plainant is, asis admitted by the learned ` 
Magistrate, a near relation of his. It is, 
undesirable that a member of the legal, 
profession should practise in a Court pre-, 
sided over by anear relation. The complain-.. 


priced that a member of that branch of the 


+ profession should, have engaged a muktear 


whom. he knew’: to be related to the Magis- 
trate who would try the case. The muk-. 
tearnama “was not filed until the day on. 
which the case was transferred to this: 
Honorary Magistrate.” 

In the case of In re the petition of Bisa. 
(2) a Bench of the Bombay High Court held’ 
ihat where ihe Trying Magistrate was the. 
master-of the complainant his Magisterial” 
jurisdiction was not affected thereby though 
it was probably expedient thatthe complaint . 


should be dealt with by another Magis- 


trate. 
There is, however, a recent case from Oudh’ 
[Pearay Lal v. Putian (3)] where Pullan,’A. . 
(1) 88,Ind. ' Cas. 607; 290. W. N. 618;.4.1 R 1925 | 
Cal. 806, 26 Or. L. J. 1183 2 
(2) 9 B. 172: 5 Ind. Dec. (N a.) 
(3). 85- Jnd. Oas. 56; A. L R. 4 adonan 348; 100, g" 
L. -R. 784; 26 Or. L. J. 440. 


-antin this ease is a Pleader-and we aTe SUT-: 


re 
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J. ©: held that the mere fact that the 
Magistrate's son was a Pleader and was 
engagéd in a criminal case before that 
Magistrate, was no ground for granting a 
transfér to another Magistrate. I do not 
think that I can subscribe to the proposi- 
tion laid down in this last decision. I do 
feel thatit is not very seemly or suitable 
that a practising lawyer should pursue his 
practice in the Court of a near relative; it 
gives rise to ideas in the mind of the public 
which should not have the oppertunity of 
being thus engendered. It might be awesture 
well in keeping with the traditions of our 
profession if Mr. Waris Nawab retired from 
the case; butas long as he confines his 
attention to watching the case on behalf of 
the complainant, I do not think that I have 
the least ground for ordering or that it 
would be right to order any transfer. The 
matter might be different if Mr. Waris 
Nawab took any active partin the conduct 
of the prosecution. 

This application will, therefore, be re- 
jected. 

Be La Application rejected. | 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 148 or 1926. : 
April 23, 1926. 
Present:——Justice Sir P. C. Banerji, Kr. 
BALRAM DIKSHIT— APPLICANT 
7 VETSUS: . 
EMPEROR—Opposits PARTY. 

Police Act (V of 1861), s 29-—Criminal Procedure 
Code (Act V of 1898), a 137—Folice Regulations, Ch. 
X, para. 14—Police Officer directed to put up case— 
Disobedrence of order—Orfence. 

Wheie a Police Officer, who is directed by the Super- 
intendent of Police to put up a case against a particular 


person, fails to do so, he is guilty ot an offence under 
8. 29 of the Police Act. 


Criminal Revision from an order of the 
Sessions Judge, Shahjahanpur, tated the 
15th October 1225. 

Mr. Sailanath Mukerji, for the Applicant. 

The Assistant Government Advocate, for 
the Orown. 

JUDGMENT.—This is an application 
for revision on behalf of one Balram Dik- 
shit, who wasa Sub-Inspector of Police in 
the Shahjahanpur District. He has been 
convicted and sentenced under s. 29 of the 
Police Act.on two charges, viz., that he had 
wilfully neglected his duty and inspite of 
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he orders of the Superintendent of Police 

e failed to prosecute unders. 216, Indian 
Penal Code, Bachche Khan and Abdul Ahad 
Khan, as ordered by the Superintendent of 
Policein writing on the 25th May, 1925 
Secondly he wilfully disobeyed the order 
of the Superintendent of Police in failing to 
appear before him immediately, as ordered 
by him on the 29th June, 1925. 

Balram Dikshit was Station Officer of 
Puliee Station Kalan in the Shahjahanpur 
District. On the 29th of May, 1925, Mr. 
Crawford, Superintendent of Police, Shah- 
jahanpur, saw him and ordered him to go 
back to his thana and at once register end 
send up for trial a case under s. 216 against 
Bachche Khan and Abdul Ahad Khan, in 
whose house two persons, Lalla Khan and 
Abmad Nabi Khan, had been arrested. 
This verbal order was followed up by an 
order in writing; and on the order, which is 
marked Ex. B, the petitioner recorded a 
note as follows :— 

“Janab alt muttala hua. Bad intizam 
mela Dhar Ghat tamil hukme huzoor hogi.” 
This is dated the Ist June. Balram 
Dikshit did nothing until the 17th June, 
when he sent a note to the Head Constahle 
in charge of the thana at the time to reeord 
a Case,’ 

At the trial he pleaded that in not re- 
cording a report he exercised a discretion 
inherent in a Police Officer, and, therefore, 
he had not wilfully disobeyed any lawful 
order. The Courts below have repelled his 
contention; and itis argued on his behalf 
before me that the Superintendent of Police 
had no lawful authority to direct a Sub- 
Inspector to register a case and send up for ` 
trial any accused person, I-am not able to 
accept this contention. Under para. 12, 
Oh. I of the Police Regulations, the 
Superintendent is the head of the Police 
force of the District, and he is responsible 
for the proper performance of their duty; 
and I am of opinion that under 8.157 of 
the Cr. P. O. and para. v4, Ch. X, of the 
Police Regulations, it was the duty of the 
Sub-Inspector to forthwith record a cage. 
He had, therefore, in my opinion, wilfully 
neglected to carry out the lawful order of 
the Superintendent of Police. He was. no 
doubt, bound to investigate into the case: 
and, as the order of the Superintendent was 
that he should chalan the accused, I am’ of 
opinion that it was his duty to report the 
result of his investigation toa Magistrate, 
He has, therefore, in my opinion been right- 
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ly convicted. As regards the second charge, 
he has not very much to say.. He was 
bound to obey the order of the Superintend- 
ent of Police and to act according to the 
directions given to him. 
authorities will take a very serious notice 
of this conviction or not is of no concern 
tome. Iam only concerned with the legal 
aspect of the case, and I am of opinion that 
hefhas been rightly convicted. 

T dismiss his application. 

Z. E. Application dismissed, 
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LAHORE HIGH COURT. 
CRIMINAL Revision Casa No. 251 oF 1926. 
May 17, 1926. 

` Present:—Mr. Justice Oampbell. 
EMPEROR rarovaH RAJ A—OoMPLAINANT 

—PRTITIONER 
VveETSUS 
SHAMIRA—Convicr-——Ra#sPoNDENT, 

Criminal Procedure Code (Act V of 1898), ss. 80, 
488-—Penal Code (Act XLV of 1860), s. 804--Culpable 
homicide—S. $80 Magistrate, powers of-—Procedure 

A Magistrate empowered under s. 30, Or. P.O, is 
not legally competent to try either the offence of 
murder or the offence of culpable homicide not amount- 
ing to murder punishable under the first part of s, 
304, Penal Code. a 

Whére a Sessions Judge is of opinion that a Magis- 
trase empowered under s. 30, Or. P. O, has in fact 
tried a case which he is not competent to try, 
he should send the case to the High Court for an 
order that the accused be committed for trial to the 
Court of Session. 

Petition, under s. 439, Or. P. O., for 
revision of an order of the Sessions Judge, 
Monigon ae at Lahore, dated the Ist De- 
cember 1925, dismissing the application for 
enhancement of the sentence passed upon 
the convict-respondent by the Magistrate, 


First Class, Montgomery, dated the 26th . 


October 1925. 

Diwan Ram,Lal, Assistant Legal Remem- 
brancer, for the Petitioner. i 

JUDGMENT. —In this case Shamira 
was gonvicted by a Magistrate of the First 
Olass exercising the powers under s. 30, 
Gr. P, O. of an offence under s. 304-II of 
the Indian Penal Code and was sentenced 
to two years’ rigorous imprisonment anda 
fine of Rs. 200. Shamira appealed to .the 
lehrned Sessions Judge who held that the 
appellant's offence wasa more serious one 
than that of which he had been convicted. 
The learned Sessions Judge said that it was 
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difficult to agree with the lower Court that 
the offence was one falling under the second 
clause of s. 304o0f the Indian Panal Code, 
that it was absurd to hold that the appel- 
lant only knew that he was likely to cause 
death or such bodily injury as was likely 
to cause death and that his act indicated 
an intention to cause not death but such 
bodily injury as the offender knew to be 
likely to cause death or sufficient in the 
ordinary course of nature to cause death. 
The learned Sessions Judge further ob- 
served. that the sentence of two years’ 
imprisonment erred on the side of leni- 
ency, but that he did not think it necessary 
to take any action in the matter on the 
revision side, 

The learned Sessions Judge was plainly 
ofthe opinion that the offence was one 
either under s. 302 or under s. 304, Part I of 
the ‘Indian Penal Code. It hag been ruled 
in Mangal Singh v. Empress (1) that a 
Magistrate empowered under s. 30 is not 
legally competent to try either the offence 
of murder -or the offence of culpable 
homicide not amounting to murder punish- 
able under the first part ofs, 304 ofthe 
Indian Penal Code. Since the learned 
Sessions Judge's opinion was what it was, 
he should have sent the case up to this 
Oourt for an order that the appellant be 
committed for trial to the Court of Sessions 
ona charge unders. 302 of the Indian Penal 
Code. 

I accept the petition for revision and 
order that the conviction and sentence be 
set aside and that Shamira be committed 
by the Trial Magistrate to the Court of 
Sessions on a charge under s. 302 of the 
Indian Penal Oode. This order is passed in 
consequence of the opinion expressed by the 
learned Sessions Judge and not of any 
opinion formed by me. 

Re Ti Conviction set aside. 

(1) 1 P. R. 1893 Or. 


OUDH CHIEF COURT. 
Ogiminan APPEAL No. 26 or 1926. 
February 13, 1926. 
Present;—Sir Louis Stuart, KT., 
Chief Judge. 

GURDIN AND OTHERS— ACCUSED m 
APPELLANTS 
VETEUS 


EMPEROR—ComPprualnaNnT—RESPONDENT, 
Penal Cote (Act XUV of 1889), 8. 149~Riot—Party 
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committing first assault, whether entitled to right of 
Ui Lena a EAA caused by member of party— 
tability of other members. 

Where a quarrel takes place between two parties 
the paity who starts the fight by striking the first 
blow has no right of private defence of any kind |p. 
767, col. 2 | ; 

Where aa the result of the blow or blows inflicted 
by a member or members of such party a member of 
the opposite party ia killed, every member of the 

gressive party is equally responsible for the death 
of the deceased under the provisions of s. 149 of the 
Penal Code. [p. 767, col. 2, p. 768; col. 1.] 


Appeal against an order of the First 
Additional Sessions Judge, Lucknow (at 
Bara Banki), dated the 1yth December 1925. 

Mr. John Jackson, for the Appellants. 

Rai Nagendro Nath Ghoshal Bahadur and 
Mr. G. H. Thomas, for the Crown. 


JUDGMENT.—The facts of the case 
out of which this appeal arises are these. 
Kunj Behari Brahman purchased a share 
in the village of Julhwamau at Court-sale 
in the autumn of 1924 and obtained formal 
possession through the Civil Courts. Ac- 
cording to his atory he obtained actual 
Suede over certain plots which he 

rought under cultivation in the kharif of 
last year and sowed with paddy. His right 
to cultivate the fields, according to his 
story, was challenged by Gurdin Brahman 
and others. There is no doubt as to the 
fact that he lodged a complaint in the 
Magistrate's Court against Gurdin and 
others and asked for proceedings to be 
taken under s. 145 of the Or. P. C. to 
restrain them from interfering with his 
cultivation of these fields, and it is also 
established that these proceedings terminat- 
ed in a Compromise under which the 
opposite side agreed that the produce of 
certain plots should be divided in equal 
shares between them and Kunj Behari. 
There can further be no doubt as to the 
fact that on the 28th of August, 1925, a 
disturbance took place upon these fields 
in the course of which injuries were caused 
to members of both parties engaged in 
the disturbance. The weapons used were 
tathis. Bhullu, Kunj SBehari’s mother’s 
brother, received injuries from the result 
of which he died, Other msmbers of Kunj 
Behari’s party received injuries and mem- 
bers of the other party also received 
injuries. The disturbance was of the nature 
of the-free fight common on such occasiens. 
The first point to bedecided is as to the 
presence of all the appellants in the fight. 
I am satisfied that they were all present at 
the fight and that they took part init. The 
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next point to be decided is in respect of tho 
relative rights of the parties. The case 
for Kunj Behari is that he sowed ang 
cultivated the fields but for the sake of 
peace was ready to give the other side 
half the crop. The case for the othe 
side is that they sowed and cultivated the 
fields and that they had paid rent for them 
to Kunj Behari but that they were ready 
for the sake of peace to give up half the 
crop. I do not believe either story, It 
appears to me that what really happened 
was thata portion of the crop had been 
sown by one party and the remaining 
portion by the other and that it was for 
this reason that they eventually arrived at 
an arrangement under which it was decided 
that half the crop should be given to one 
party and halfthe crop to the other. It 
was probably very difficult to apportion 
more accurately the extent of preparation 
by either side. I now come to the next 
point—the origin and nature of the fight 
I am satisfied that the appellants’ party 
were cutting the crop in the absence of 
Kunj Behari’s party and that Kunj Behari 
was rightly apprehensive that a portion of 
the crop might be taken away before he 
got his part, with the result that his share 
might have been substantially diminished 
and that Kunj Behari with his party 
arrived on the spot to prevent them and 
upbraided .the appellents’ party with the 
dishonesty of their action. Iam further 
satisfied that the appellante’ party com- 
menced the quarrel and that the first blow 
was struck by one of them. In these circum- 
stances they had no right of private defence 
ofany kind. Although Bhullu was killed 
in the course of the fight the learned Judge 
has refused to convict on the charge under 
s. 304, Indian Penal Code. His reason for 
his refusal is, as stated by him, that there 
was no clear proof as to who caused the 
fatal injury. He, in my opinion, has arrived 
at a completely mistaken view of the law 
upon the subject and has misunderstood 
the provisions of s. 149, Indian Penal 
Code. Upon the facts as he has found 
them a member of the appellants’ side 
struck the blow or blows which resulted 
in Bhullu's death and every member of the 
party must have known that fatal injuries 
were likely to be committed in prosecution 
of the common object of their unlawful 
assembly, that common object being to 
resist Kunj Behari’s party over the matter 
of the division of the crop. There hag 
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been considerable difference of opinion as 

to the Jaw upon the subject but, in “my 

opinion, the correct view of approaching 
the matter either under the provisions of 

s. 149, s. 34 or the abetment sections of the 

Indian Penal Code is the view taken by a 

Bench of the Allahabad High Court in 

Hanuman v. Emperor (1) and bya Bench 

of the Allahabad High Court in Emperor 

y. Gulab (2). Inthe first decision at page 

563* the Bench says: 

“ “They were all taking part in the 
“heating, and all must be presumed 
to have known that the probable 
result of such a beating was that at 
least, such bodily injury would be 
caused as was likely to ‘cause 

i death.” 
"In the second decision at page 7337 the 

Bench says : 

‘Tt is impossible to say whose lathi frac- 
tured the skull............ If five or 
more persons had banded together in 

'* this matter on behalf of the accused, 
no one would have hesitated to 
have held all five guilty of the 
offence of culpable homicide not 


‘the Indian Penal Oode.” 

‘The view taken by the learned Sessions 
Judge to the effect that where in an assault 
of this kind the evidence cannot disclose 
who of the participants was ths actual 
person, to inflict the injuries which caused 
the death, the culpability cannot be brought 
home to all the persons taking part in the 
fight, is not a correct view. But as the 
‘Local Government has not appealed against 
the acquittal under s. 304 no action will be 
taken towards altering the conviction. It 
would have, been open to me to call upon 
the appellants to show cause why their 
sentences should not be enhanced. In the 
ircumstances of the case I do not think, 
however, that such a course was necessary 
ór desirable. In this particular case the 
requirements of justice have been fulfilled 
by the passing of the sentences which have 
been passed. I am satisfied that all the 
appellants have been rightly convicted. 
The sentences are certainly not excessive. 
I, therefore, dismiss this appeal, — 

Z K. Sa Appeal dismissed. 

(1) 21 Ind. Cas. 1005; 35 A. 560; 11 A. L. J. 926; 
. 14 Or. L. J. 685. 
. (2) 47 Ind. Cas. 805; 16 A. L. J. 731; 40 A. 686; 
19% Or L. J. 953. a 

*Page of 35 A. Ed. 
{Page of 16 EL J.--[Ed]. 


Pema rad Senen 
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LAHORE HIGH COURT. 
ORIMINAL Revision Cass No, 445 or 1926. 
May 14, 1926. 
Present:—Mr, Justice Campbell. 
GURMUKH SINGH—Acousgep — 
PETITIONER 
versus 


EMPEROR—RxEsPonpDENT. 

Criminal Procedure Code (Act V of 1898), 8 502— 
Surety applying for discharge of bond—Forferture of 
bond-—~-Procedure, 

Where a surety applies for the discharge of his 
bond and the arrest of the accused, a Magistrate 1s 
not competent to forfeit the bond without first pro- 
ceeding under s. 502, Or P O., by issuing warrant of 
arrest against the accused. 


Oase reported by the Sessions Judge, 
Hissar, with his No. 137-J of lith March 
1926. 

FACTS.—Gurmukh Singh, petitioner, 
stood surety for the appearance in Court 
of one Jai Singh, who was being prosecut- 
ed under s. 498, Indian Penal Code. Jai 
Singh attended the Oourt on the lst Septem- 
ber 1925. The case was postponed to 2ist 
September for prosecution evidence. On 
the 2nd September petitioner made an 
application to discharge the bond and issue 
warrant for the arrest of Jai Singh, as it 
was apprehended that he would abscond 
and would not appear in Court on the day : 
fixed. ‘Without proceeding under s. 502, cl. 
(2) the learned Magistrate passed an order 
that petitioner should first produce Jai 
Singh. On the 2lst September, Jai Singh 
did not appear and Rs.. 250 being half the 
amount of the surety bond was forfeited 
and petitioner was directed to pay his 
amount within 3 days which he did. From 
this order of the learned Magistrate an ap- 
peal was made to the District Magistrate 
who forfeited Rs. 50 only and remarked 
that the proper procedure under s. 502-was 
to issue warrant of arrest against the ac- 
cused. 

GROUNDS.—Order of the Trying 
Magistrate is obviously wrong. He could 
not forfeit the security bond without com- 


‘plying with the provisions ofs. 502, cl.(2) of 


the Cr. P.C. The records are submitted to 
the High Court with the recommendation 
that the order of the District Magistrate 
should be quashed. 

ORDER.—I accept the recommendation 
of the learned Sessions Judge and set aside 
the order of forfeiture. nee 


B.-L. Order set aside. ' 
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CALCUTTA HIGH COURT. 
ÅPPZAL FROM APPELLATR Dgorss No. 1199 
oF 1920. 

August 28, 1923. 

Present: —Justice Sir N. R. Ohaterjea, KT, 
and Mr. Justice Cuming. 

KALI KANTA CHATTERJEE AND OT2BRS 
— DEFENDANTS —Á PPELLANTS 
versus 
SURENDRA NATH CHAKRAVARTY 


AND OTHBRS—PLAINTIFF3—RESPONDENTS. 

Hindu Law—Religious endowment— Idol, destruction 
of—Installation of new idol—New dol slightly difer- 
ent from old, effect of—Anadi idol, what 13—Installa- 
tion after prescribed period, validity of-—Suit for 
recovery of share in rights and profits appurtenant to 
temple—Decree, form of. 

An idol was destroyed by ruffians and the temple 
in which it was installed also fell down and there- 
after the worship of the deity was carried on with an 
earthen pot onan adjoining piece of land. Several 
years afterwards subscriphions were raised and a new 
temple was erected anda new image was installed in 
the temple which purported to be the image of the god 
which had been originally worshipped in the old 
temple. At the time of installation, however, it was 
discovered that the new image was different from the 
old image but the difference was very slight The 
image was worshipped in the same manner as the old 
image and the deity was admittedly the same - 

Held, that under the circumstances ıt could not be 
said that the installation of the new image was in- 
dependent of the old image. [p 771, col 1] 

herea definite origin can be ascertained with 
regard to the installation of an image the image 
cannot be regarded as anadi. [p.771, col. 2] 

The restoration after the prescribed period of an 
image which has been destroyed is blameworthy but 
is not altogether invalid. [152d ] 

Where a suit brought by ono of several shebaits of 
a deity for the recovery of possession of his share of 
the-szights and profits appurtenant to the temple and 
ths idol is decread, the mole of enjoyment of such 
rights and profits should be laid down in the decree 
itself and should not be left to be sattled in execution 


memcoedings. [p. 772, col. 1] 


Appeal against a decree of the Addi- 


` tional Subordinate Judge, Bakargunj, dated 


the 6th February 1920, affirming that of 
the Munsif, First Court at Barisal, dated 


the 8th April 1919. 


' Babus Gunada Charan Sen, Suresh Chandra 
-Talukdar, Benode Lal Mukerjee, and Su- 
kak A Nath Das Gupta, (ID, for the Appel- 
lants. 

Babus Sarat Chandra Roy Choudhuri, 
iraj Mohan Majumdar and Ramgati Sarcar, 
‘for the Respondents. 

) JUDGMENT.—This appeal arises out 
‘of a suit for declaration of the plaintiff's 
bight as a co-sharer shebait of the deity 
‘Ugra Tara at Shikarpur (District Backer- 
iganj), for a decree for recovery of possession 
of the said share jointly with the pro forma 
defendants according to the terms of wor- 
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ship, for an injunction to restrain the prin- 
cipal defendants from interfering with 
the plaintiff's rigit and for obner reliefs 
The pro forma defendants are said to b> tag 
co-sharer shebailts. 

The defence, among other things, was 
that the plaintiff has no right as a shebai. 
of the deity installed in 1319, and that ho 
is not entitled to the reliefs claimed. 

The Oourt of firat instance declared the 
plaintiff's right as a co-sharer shebatt, gavi 
a decree for possession of one-fifth share, 
but disallowed the claim for injunction and 
mesne profits. That decree was confirmed 
on appeal by the Court of Appeal below. 
The defendants have appealed to this 
Oourt. 

It appears that there is a shrine at Shikai- 
pur in the District of Backerganj. It is 
one of the well-known 51 (or 52) Mfahapittas 
scattered all over India. There was an 
image of the deity Tara installed in an 
templeat the place. The image was broken 
about 40 years ago by some ruffians, fiag- 
ments of which were subsequently recover! - 
ed from a tank. The temple also feil 
down at that time. Thereafter the worshin 
of the deity was carried on with a gist 
(earthen pot) on an adjoining piece of Jan’, 
The worship appears to have been nevlec - 
ed, and the shrine lostits popularity lu 
1319, the defendant No. 2 who had heen 
aco sharer of the taluk within which the 
site of the old temple waa situated, couceiv- 
ed the idea of restoring the glory of tha 
shrine, and ib was mainly by his exertions 
that subscriptions were raised fron. the 
public (he himself contributing largely ‘15.1 
his own pocket), anew temple was erectent 
and a new image was brought from Ben yes 
and installed in the new temple. A bual.! 
of trustees was constituted consisting cf 
several respectable people including sonio 
Pleaders and the defendant No. 2 hinwel). 
The plaintiff and his co-shebatts of the oli 
temple were at that time carrying on tho 
worship with the earthen pot on the adjoir.- 
ing lund when the new image was installed 
in the new temple, the plaintiff and his co- 
sharers repudiated the new image and gavo 
out that the real shrine was at the plac. 
where the ghot was being worshipped, 
The co-sharers of the plaintiff, however, 
came to an arrangement with the defend- 
ants, and they agreed to “carry on supervi- 
sion and necessary arrangements for thé 
worship” and to perform under the guidance 
of the trustees all things necessary for tho 


770 
convenience of the pilgrims and every other 
business connected with the temple, in 
consideralion of their getting a certain 
share of the profits. The plaintiff, however, 
though at first disposed to, did not execute 
the agreement. 

A question was raised in the Court of first 
instance as to whether the plaintiff and his 
co-sharers were shebaits of the deity repre- 
sented by the old image. But that ques- 
tion was found in favour of the plaintiff and 
that finding bas not been questioned. The 
main contentions raised before us are (I) 
that the deity represented by the new image 
installed in 1319 is not the same as that 
represented by the old one; (IJ) that there 
could be no restoration of the old image in 
the present case according to the Shastras; 


(III) that in any case the decree passed is 
bad. 


With respect to the first contention it is 
urged that the old image was that of 
‘Ekjata, and the present image is that of 
“Ugra Tara. The distinction between 
the two is based upon the difference 
in the form of the two images, and in 
their Mantras and Dhyans, There is no 
clear evidence as to the form of the 
old image except what appears from the 
Dhyan, but it was known as Ugra Tara, 
Now the Maya Tantra speaks of 8 different 
forms (or varieties) of the deity Tara, 
though only three of them are more well- 
known than the others, viz., Tara, Ugra 
Tara, and Nil Sarasvati. The name Ek- 
jata does not appear among the 8 forms 
mentioned in Maya Tantra., But Ekjata is 
the name of the first form Tara, and in the 
Pooja ritual the expression Ekjata is 
used throughout and she is addressed as 
such. I may, therefore, refer to Tara as 
Ekjata. 

The Dhyan of the old image is said to 
have been as follows:— 


TANS TENGAH VAST AUERIN, 
adat HAAR PRAIA | 
wat a afamatigasrargenaigar, 
Biel Its HUATH TANAH Caraaict ag 


An argument appears to have been found- 
ed on the expression ‘Lock of hair’ in 
Dhyan in the Court below asin this Court 
thet it refers to Ekjata but the word ‘Kk’ 
does not refer to NAIST but to Nag 
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(Serpent) Ek Nag. Besides the Dhyan 
mentioned above is usedin the worship 
of Ekjata also, as will appear from the 
detailed 1ituals for the worship of Tera 
(Ekjata) described at pages 16 to 20 
fending with line 3 at 21) of Tara Rabasy 
(Rasik Mohan Chatterjee edition). A differ- 
ent Dhyan of Ugra Tara is mentioned at 
page 21 (lines 13 to 22) but the Mantras for 
the poojah of Ugra Tara appear to be the 
same as those for Tara (i. e., Ekjata Tara). 
The Matrika Dhyan of Ekjaia Tara is as 
follows: — 


saggi set HASAN ARAR | 
WEN KAT AAA Baal GAGAT | 
TUAH GAN TAMAH | 
fagi aaam a Aa aga gR | 
SAENGGA FREY TU | 
MAARATA ATITIA TAA RI | 


The expression Ekjata is mentioned in 
this Dhyan, but it does not appear that this 
Dhyan was used in the poojah of the old 
image. The Vijmantra of Ekjata Tara con- 
sists of five letters while that of Ugra Tara 
consists of three letters, and the Gayatree of 
the two appears to be different. It does not 
appear what Gayatree was used in worship- 
ping theold image. Ifthe old image was 
worshipped with the Vijmantra of five 
letters, then it was not Ugra Tara, but 
Ekjata Tara. It was known, however, as 
Ugra Tara, and the defendant No.2 when r 
appealing for subscription from the publig- 
also referred to it as Ugra Tara. He order- 
ed the image of Ugra Tara to be prepared 
at Benares, and it was only the learned 
Brahman performing the installation cere- 
money of the new image who found out 
from the old Dhyan that it was different 
from the present image. Thereisa differ- 
ence in the pose of the legs of the new 
image with that of the former image as 
would appear fromthe Dhyan of the latter, 
but the difference is very slight. 

There are, therefore, some differences in 
the form of the present image as compared `. 
with that of the Dhyan of the former, and if ~ 


ane me NE, pakan ee NL Hy RS SE Waaa Se Pn hehe SA EEA EAE ae WT = a e 


; as stated above the Vijmantraof the former 


consisted of five letters, the deity formerly 
worshipped wasthe Ekjat Tara, andnot Ugra 
Tara, But the question of the Vijmantra 
of the old image as consisting of five letters 
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does not appearto have been urged in the 
Courts below, tbere isnothing to show that 
the Giyatri or the Matrica Mantra of Ekjata 
Tara (mentioned above) was used in the 
worship of the old image. The deity Tara 
is one and the same, though worshipped in 
different forms, the significance of which 
may be different from spiritual standpoint, 
but evidently the old image was worship- 
ped as Ugra Tara, the people concerned knew 
it tobeso and the appeal for funds men- 
tioned itas Ugra Tara. The question we 
have to consider is whether the new image 
was Meant to be and treated by the people 
concerned as a restoration of the old one. 
~ It is found that the new temple is on the 
ld site in which the plaintiff has admitted- 
ya share, the new image represents the 
elty Ugra Tara by. which the old image 
was known, the pedestal used for the new 
image is the same as the one used for the 
old image, and the earthen ghot and old 
stone bull were used at present installation, 
and as already stated the appeal for funds 
was for restoration of the old deity, and the 
image ordered was thatof Ugra Tara. The 
learned Munsif observes “that the new idol 
~is treated by the peopleas renewal of the 
old one is proved by the fact that they 
offer puja to it in the same way as before. 
Defendant's Witness No. 9 says that after the 
installation of the idol the plaintiff and his 
brother were requested to throw away the 
ghot which up to that time had stood for 
the old deity. This request would not 
have been made unless the deity represent- 
NG by the ghot and the new idol were regard- 
the.same.” From these circum- 
5 itis held by the Courts below that 
the present installation is not independent 
of the old and I am unable to hold that they 
were wrong in so holding. 
With regard to the second contention, viz., 
that there could be no restoration of the.old 
image in the present case according to the 
Shastras, it is urged that the image is ad- 
mitted in the plaint to be self-revealed 
and reliance is placed upon a paseage in the 
Nirnaya Sindhu (see also Dharma Sindhu) 
which runs as follows:— 


















wa HAT (a a fear, 

qT UT Baa at Riza: | 
waa walfetag Tata, 

fag wgiagefy a Hed: 
aag waar madia CTA: | 
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“10 Now Renewal of Decayed (Image i: 
coAsidered) that is to be performed when% 
Linga and the like are burnt or broken 
removed (from its proper place). But thi; 
is not to be performed with respect to ¿ 
Linga or like which is established by : 
Sadhu or one who has become successful in 
the highest religious practices, or which ie 
Anadi, t.e., of which the commencemeut i. 
not known or which has nocommencement 
But there Mahabhishika or the ceremony 
of great anointment should be performed: — 
this is said by Tre-Vikrama”’-—Nirnave 
Sindhu of Kamalakara Bhatta, Bombay, Edi- 
tion of 1900, page 264 (See Golap Chandra 
Sarkar’s Hindu Law, 4th Edition 473). But 
according to the plaintif the image was 
installed by some remote ancestor of his, 
while according to the defendants it was 
installed by one Jantridhar. The image, 
therefore, does not appear to be Anadi. It 
is then urged even if the image had a com- 
mencement, the restoration had not been 
made within the time prescribed. But the 
text from HayaSirsha upon which reliance 
18 placed, while laying down that the restora- 
tion after the prescribed period is blame- 
worthy does not say that it is altogether 
invalid. 

Here again I think the question to be 
considered is whether it was meant to be, 
and treated by the people concerned as re- 
storation of the old image. 

The last question is whether the form of 
decree is a proper one. The ordering por- 
tion of the judgment of the Munsifruns a3 
follows:— 


“Tt is, therefore, ordered that the suit be 
decreed in part, that the plaintiff's right be 
declared in respect of one-fifth share in the 
temple of Ugra Tara and the idol installed 
in it, and in the rightsand profits appurten- 
antthereto, and the plaintiff be put into 
possession of the same, that the plaintiff's 
prayers for injunction and mesne profits 
disallowed, and each party to bear his own 
costs.” 

It will be seen that the plaintiff's shebarti 
“rights and profits appurtenant thereto” 
have been declaredand the plaintiff has been 
ordered to be “put into possession of the 
same. Now the expenses of the poujah and 
the temple must come outof the profits, and 
1 donot see how the plaintiff will be put 
into possession of such profits. The learned 
Munsif was of opinion, that it may be done 
either by keeping a joint account, and tak- 
ing a share of the profits periodically or 
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dividing the months into Palas or sonte 
festival days such as Durga Pujah, Shyama 
Puja, Sivaratri, may be kept ijmali, and 
that if the parties could not come to some 
mutual arrangement about the mode of 
enjoyment of plaintiff's share, the division 
will be made in execution proceedings. I 
do not think that these are matters which 
should be left for execution proceedings. 

Tho learned Munsif observes: —‘I should 
note here that I fully appreciate the noble 
and benevolent intention of the trustee 
defendants and specially of defendant No. 2 
when the old temple fell down, and the 
idol was lost, the pujah evidently became 
greatly neglected and the place ceased to 
attract pilgrims and visitors like before. 
A famous ancient shrine of the Hindu 
community was going to ruins. The she- 
batts who were in possession of debutter 
properties being divided into large number 
of co-sharers did not exert themselves to 
improve matters. It was then that defend- 
ant No. 2 Narayan Chandra Das Gupta, al- 
though he was not a man of very large 
means formed the idea of restoring the 
institution. By his own exertions and with 
the aid of some gentlemen of religious turn 
of mind, with money partly paid from his 
own pocket and partly raised by public sub- 
scriptions, he has re-built thetemple, restor- 
ed the image, excavated tanks, made rest- 
houses for pilgrims and effected other 
improvements in the surroundings. In 
these matters he does not appear to have 
received much help from the old shebaits 
among whom plaintiffs brother Rajani alone 
seems to have rendered occasional service. 
Under the circumstances it is very natural 
that he would desire that the management 
of the templeshould remainin the hands 
ofsuch persons as would not allow it to fall 
into ruins again.” 

The defendant No. 2 succeeded in coming 
to an amicable arrangement with the other, 
co-sharers of the plaintiff, but the plaintiff 
is not disposed to settle matters amicably, 
The Court, therefore, should see that its 
decree may be framed in such away thatthe 
wolkof restoration of such an ancient thrine 
and the improvements made by the laudable 
efiorts of the defendant No. 2 and the other 
trustees may not be wrecked. The Court 
should settle the mode in which the right 
61 the plaintiff would be exercised and 
worked out before passing the decree, and 
should not leave such matters to ke deter- 
mined in execution proceedings, The case 
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is accordingly remanded to the Court of 
first instance to be dealt with in accordance 
with the observations made above. No 
order as to costs up to this stage. Future 
costs to be dealt with by the Court of first 
instance. 


Z., K, Case remanded., 


OUDH CHIEF COURT. 
Srconp Civit APPEAL No. 505 or 1925. 
April 23, 1926. 
Present:—Mr. Justice Kendall. 

RAJ NARAIN—DEFENDANT—APPELLANT 
VETSUS 

SHAMBHU NATH Puaintirr—SRIPAL 

AND OTHERS~-DEFENDANTS— RESPONDENTS. 

Oudh Rent Act (XXII of 1886), 8. 108 (10) (b)— 
Jurisdiction of Civil Courts—Suit for jot possesst 
by co-tenant, nature of. 

A suit to recover possession of a plot of land by 
joint tenant who has been dispossessed by his ¢ 
tenant does vot fall within the purview of s 108 
*(10) (b) of the Oudh Rent Act and is cognizable b 


a Civil Court. fp. 773, col. 1.) K, 

Second appeal against a decree of the \ 
Subordinate Judge, Sultanpur, in Civil 
Appeal No. 140 of 1925, dated the 27th July 
1925, modifying that of the First Court, 
Munsif, Amethi at Sultanpur, dated the 31st 
July 1924. 

Mr. S. N. Srivastava for Mr. Radha 
Krishna, for the Appellant. 

Mr. L. D. Sinha, for the Respondents. 


JUDGMENT .—This-is a second 
from the judgment of the learned Su 
nate Judge of Sultanpur. The facts are 
fully stated in the judgment appealed from, 
which deals with two suits concerning two 
tenancy holdings in different villages. The 
first point taken in appeal is that the 
Subordinate Judge has made out for the’ 
plaintiff-respondent a case which he did not 
set up, The plaintiff sued on the ground 
that he was in joint possession with the 
defendants, and this is practically what the 
Subordinate Judge has found to have heen 
the fact. The plaintiff was living jointly 
with his grandfather, Kali Din, and on the 
latter's death his own name was entered in 
place of Kali Din (his father Madho having 
pre-deceated Kali Din), There is nothing 
in this tbat is inconsistent with the case 
eet up in the plaint. 

Ike next point taken is that the suit is 
barred by cl. 10 (bþof,s. 108 of the Oudh 
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Rent Act, 1886, as amended by Act IV of 
1921 and Act I of 1923, This point was 
not, itis admitted, taken in either of the 
lower Oourts. Reference has been made to 
# Bench decision of the Judicial Commis- 
sioner's Court, Algoo Pathak v. Sham. 
Narain Pathak (1), following the decision 
of another Bench case, Bikarmajit Singh V. 
Bansraji (2). The circumstances in those 
cases were, however, widely different. In 
the earlier decision, the question was really 
one between a tenant and his landlord, who 
had taken illegal possession of the tenancy 
and let in the defendant, and the later 
decision, following the earlier one, held 
that, in a suit between rival tenants as to 
rival inheritance, the cognisance of the 
Civil Court was barred by cl. (10) (b). In 
the present case, there is no question of 
inheritance. The plaintiff claims as a joint 
tenant who has been dispossessed by his 
co-tenant, and I do not find in these deci- 
sions or in the amended Oudh Rent Act 
any authority for holding that his suit in 
‘the Oivil Court is barred. The last point 
that has been urged is that of the two 
suits now under appeal the later one must 
be barred by the provisions of cl. (2) of 
O. XI, r. 2, 0. P. O. It is claimed on behalf 
of the defendant-appellant thst, althceugh 
the two suits relate to two different khatas 
in two different villages, the cause of action 
is really one, namely, the dispossession by 
defendant No. l and his denial of the re- 
spondent’s title. The act of dispossession for 
which the respondent claimed a relief was 
that of only one defendant, namely, defend- 
ant No. |, Raj Narain. According to the 
wording of the plaints in the two suits, he 
took the whole of the holding under his 
cultivation, and dispossessed the plaintiff- 
respondent. It is not certain how or when 
he did this, but theappellant points out that 
the denial of the plaintiff's title is the 
same for both khatas and the cause of action 
must, therefore, be the same. ° Reliance 
was placed onthe decision, Murti v. Bhola 
Ram (3). Here again this point was not 
raised in either of the Courts below, and 
the circumstances quoted in the Allahabad 
decision do not seem to me to be on all 
fours with those in the present case. Apart 


(1) 89 Ind Cas. 465; 20 W.N. 435; L. R. 6 A. (O.) 
87, A. L R. 1925 Oudh 439. 

(2) 80 Ind Oas 271, 110. L. J. 717,10 0. & A L. 
R. 764, L R.5 A. (O) 173, A.I R 1925 Oudh 274. 


io 16 A. 165, A. W, N. (1894) 65; 8 Ind. Deo. (N. s.) 
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frém the fact that there were two khatas 
two different villages, the parties concern~l 
in the two suits were different Both sni 3 
were filed on the same day, namely, 2th 
October 1923 or at any rate, that is, toe ce 4 
of the amended plaints, and the suits be + 


‘consecutive numbers, namely 406 and 407 


of 1923. I do not think it can be sad 
that the plaintiffin the earlier of the two 
suits omitted to suein respect of or inten- 
tionally relinquished any portion of his 
claim, The result is that the appeal fails, 
and is dismissed with costs. 

Z. K, Appeal dismissed. 
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CALOUTTA HIGA COURT. 
O1vIL RULE No. 164 or 1924. 
May 28, 1924. 

Present :—Justice Sir Hugh Walmsley, KT., 
and Mr. Justice Ohakravarti. 
Munshi MASIHUL AZAM AND OTHERS 
—~PRETITIONE#8 


versus 
GOLZAR AHAMMAD MIA AND OTHERS 


—OpposITH PARTY. 

Civil Procedure Code a V of 1908), O. ANITI, 
r. 8,0. XLIII, r. 1 (m), Seh. II, paras. 15, 16—Suit 
for accounte—Compromise—Reference to arbitratio.— 
Award set aside—Appeal, whether lies 

In a suit for accounts, if was agreed between the 
parties that there should be a preliminary dec ea 
passed to the effect that the defendant was lable to 
account to the plaintiff and that ths amount to be p. id 
by the defendant should be left to the decision of ive 
persons named inthe petition of compromise The 
OQourt in drawing up the preliminary decree refered 
the matter of the final dearee to the award of the 
arbitrators. The arbitrators made an award whieh 
was submitted to the Court, but on the objection of the 
plaintiffs the award was remitted to the arbitrators Sor 
re-consideration One of the arbitrators refused to 
sib any further and the remaining arbitrators ratified 
theirformer award. The Court set aside the award 
and directed that the suit should be heard on the 
merits : 

Held, thatthe parties having asked the Court to 
refer the matter to the decision of the arbitrators and 
the Court having done so, the matter came within 
tha purview of the rules contained in the Second 
Schedule tothe C P O, and that no appeal lay against 
the order superseding the reference and directing that 
the suit should be heard on the merits. [p. 774, col 2.] 


Rule against an order of the Distric 
Judge, Jessore, dated the 25th June 1923, 
reversing that of the Munsif, Second Court, 
Magura. ° 

Babu Profulla Kamal Das, for the Peti- 
{ioners. 

Babu Bimal Chunder Das Gupta, for the 
Opposite Party. 
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JUDGMENT. 

Walmsley, J.—-This Rule wra obtain- 
ed at ihe instance of the plaints: They 
brought a suit against the cıfendants 
alleging thatthe Ist dofendant Gulzar had 
been their Tehsıldar and that money was 
due to them on account and they asked 
that an account should be taken and a 
decree passed for the sum of monev found 
due after acccunjing. After some adjourn- 
ments, it was agieed that there should be 
a preliminary decree passed to ihe effect 
that the defendant No. 1 was liable to 
account to the plaintiffs and that theamount 
to be paid by the defendant No. 1 should 
be left to the decision of five persons 
named in the petition. These five gentle- 
men made an award which was submitted 
to the Court. Thereupon the plaintiffs 
filed an objection and the learned Munsif 
remitted the award on the giound that the 
arbitrators had failed to decide three im- 
portant points. One of the five arbitrators 
refused to sit any further. The other four 
ratified their former order. The learned 
Munsif then held that there had been no 
reconsideration of the original award and 
that the arbitrators had shown bias in 
favour of the defendants. He accordingly 
set aside the award and directed that the 
suit should be heard on its merits. The 
defendants then preferred an appeal to the 
District Court and the learned Judge over- 
ruled the objection that no appeal lay, set 
aside the order of the first Court and 
directed the Munsif to accept the award of 
the arbitrators and draw up the final decree, 
The plaintifis then obtained this Rule and, 
in support of it, their first argument is that 
no appeal lay to the Oourt of the District 
Judge. It appears to me that this con- 
tention is right. The rules as to appeals 
are contained in s. 104 and in O. XLIII of 
the Code. Itis conceded by the learned 
Pleader for the opposite party that this 
appeal could not be brought within the 
scope of s. 104. He says, however, that it 
comes within O. XLII as an appeal against 
an order refusing to record a compromise, 
This is the view which the learned Dis- 
trict Judge took. The first question we 
have to decide is whether the learned 
Judge was right in taking this view and 
the question is really simply this, whether 
there was an intervention on the part of 
the Oourt at the instance of the parties by 
which the Court referred the matter to 
arbitration, The learned Pleader on be- 
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half of the opposite party contends that 
the wording of the petition is against that 
view and that all tuat the parties intended 
was that the waiter should be compromis- 
ed out of Court on terms to be settled by 
the five persons named in the petition, 
This argument, it appears to me,is unten- 
able on the simplo ground that the learned 
Munsif in drawing up the preliminary 
decree clearly referred the malter of the 
final decree to the award ot the arbitrators. 
The wording ofthe preliminary decree is 
as follows :— 


HA HRA HA aca MAAR | fmt 
aa | fear nm war aa efaa 
AAT RT AAT | ATSIT | 2&—R2—-23 ara 


Hen WA ITH AT | 

No objection was ever taken to the form 
of this decree. It appears to me that the 
correct interpretation to be put upon it is 
that the parties asked the Court to refer 
the matter to the decision of the arbitra- 
tors and the Court did do so. It follows 
from that that the matter comes within the 
Second Schedule of the O. P. O., and that 
no eppeal lay against the Munsif’s order 
to the District Judge. Consequently, I 
think the Judge's order was passed without 
jurisdiction. It must, therefore, be set 
aside and the case remitted to the Court 
of first instance for that Court to proceed 
to hear the matter on its merits and draw 
up a final decree. The costs of this Rule 
are to be paid by the defendants to the 
plaintiffs. The hearing-fee is assessed at 
one gold mohur. 

Chakravartl, J.—I agree. 
Z, K. Rule made absolute. 
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OUDH CHIEF COURT. 
Frest Cryru Aperau No 40 oF 1925. 
April 26, 1926. 
Present:—Mr. Justice Misra and 
Mr. Justice Raza. 
Musammat J AGW ANTI— DEFENDANT 
— APPRLLANT 
Versus 
BACHAN SINGH AND OTABERBS—PLAINTIPPFS 
~~ RESPONDENTS. 
Hindu Law—Joint family; -Separation -Burden of 
proof—Presumpltion. 
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_ The legal presumption is that a Hmdu family is 
joint and the burden lies upon the person who sets 
up acase of separation to prove it 775, col 2] 

_ Where actual direct evidence as to partition of a 
joint Hindu family is not available but there are a 
series of indications (e g., entries in revenue papers 
defining the shares of the family members, their 
separate residence, cultivation and dealings, institu- 
tion of a suit by all the members as co-plaintiffs 
without any assertion in the plaint as to the existence 
of the joint family), none of which is itself sufficient 
to establish it, a presumption as to the same is justified 
ae cumulative effect of those indications. [p. 776, 
co s 

Bri) Mohan Singh v Ram Milan Singh, 39 Ind Oas. 
433; 40 L J. 124, referred to. f 

Appeal from a decree of the Subordi- 
nate Judge, Sultanpur, in Regular Suit 
No. 23 of 1924, dated the 9th January 
1926 

Mr. Niamat Uliah, for the Appellant. 

Mr. H. K. Ghoshal for Mr. A. P. Sen, for 
the Respondents. 

JUDGMENT.—This is a first appeal 
from a decreeof the learned Subordinate 
Judge of Sultanpur dated the 9th January 
1925. The dispute in this case relates to 
certain zemindari shares specified in the 
plaint. 

The circumstances out of which this suit 
has arisen, so far as they are material to 
the judgment, may be very shortly stated, 
The relative position of the parties will ap- 
pear from the following pedigree:— 


KISHEN SINGH 





( \ 
Mangal Singh Jagannath Singh 
Rameshar Singh 
(dead.) 

SER l 
Sital Singh Ori Singh Sheoratan Singh 

(dead). (dead). AS 

| PHA Ya 
Ram Narain Ramnand Singh, Bachan Singh, 
Singh, plaintiff plaintiff 

plaintiff No. 3 No. 2. No 1. 


Ori Singh died in May 1921. Ou his 
death, mutation was effected in favour 
of the defendant. It was found by the 
Revenue Court that the defendant was the 
widow of Ori Singh, who was separate 
from his brothers und nephews and that 
she was in possession of the property in 
suit and was best entitled to succeed him, 
The plaintiffs’ objection was disallowed by 
the Revenue Court cn the 23rd June 1922. 
The present suit wag then instituted by the 
plaintiffs, on the 23rd January 1923, 
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The plaintiffs alleged that they and “Ji 
Singh were living jointly as members (In 
joint Hindu family, that they were entitic l 
to the property in suit as surviving mmr- 
bers of the family, that the defendont hu l 
no right to the property and that she }.al 
succeeded in obtaining mutation in wr 
name, having given out falsely that she ws. s 
the widow of Ori Singh. 

The claim was resisted by the defendant 
on various grounds: 

The learned Subordinate Judge found 
that the defendant was the widow of On. 
Singh and- the plaintiffs’ allegation, thet 
she was not the legally married wile of 
Ori Singh was false. He, however, decree 
the plaintiffs’ claim holding that the plaint- 
iffs and Ori Singh were living jointly as 
members of a joint Hindu family, that the 
property in suit was the joint family pro- 
perty and that the plaintiffs were entitled 
to thesame as surviving members of the 
family. 

The defendant has appealed challenging 
te findings on the points decided against 

er. 

The only point for determination in this 
appeal is whether or not Ori Singh was 
living jointly with the plaintiffs as alleged” 
If he was a member of the joint family as 
alleged, the plaintiffs must be held entiti- 
ed to the property in sult as surviving 
members of the joint family. If he and 
the plaintiffs did not constitute a joint 
Hindu family, then the plaintiffs’ suit must 
fail. In that case the defendant is entitled 
to the property as the rightful heir and 
successor of her husband, Ori Singh. 

Tha legal presumption is thata Hindu 
family is joint and hence it was for the 
defendant to prove that Ori Singh wis 
separate from the family. The defendant his 
produced documentary andalso oral evidence 
on the point under consideration. HEahibits 
All and 20 (khewats) contain entries 
defining the shares of Ori Singh and other 
members of the family. In Ex. 20 ru’s 
share was clearly defined and specified as 
distinct from the share of the plaintils 
Exs. A-3 and A-13—A-15 (Khetwrais. show 
that Oris cultivation was separate from 
the cultivation of other persons of tke 
family. He was holding separate p'otg 
and had baen holding them sepurately for 
more than 20 years before his deati. It .« 
noticeable that, of the plots held by U.i 
Singh separately, there were three plots at 
least of which even portions were held by 
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Lim and the plaintiffs separately. Ext, A-4 
is a siaha 1101n 1s!d Fasi, That document 
shows separate collections aad excludes 
the possibili-y of the karta (munager) mak- 
ing the collection: entirely. Exs. 10-12 
show that O1 Singh, his brother Sheoratun 
Singh (plaintiff's father) and one Ram 
Gudar Singh had brought a pre-emption 
suit in respect of a certuin share in the 
year Ubl10. Theclaoin was cecreed. When 
u.e application for mutation was made in 
respect of that property in 191s the sons 
of Sheoratan, that is, the plaintiffs, Gudar 
Singh and Ori Singh claimed share sepa- 
rately. ‘lhe extent of the share of the sons 
of Sneoratan Sing! vas one-third and that 
cf Ori singh ene ard, It appears that 
Suel Singh, brothe: ct Ori Siugh and Sheo- 
mun Sipgh died in 1915. On his death, 
Ori Singh cluimed a half share and stated 
that the plaintiffs were entitled tothe re- 
maining halfshare, as heirs of the deceased 
(Sital Singh). 

The defendant has examined several wit- 
nesses to prove separation. She herself 
has also given evidence as a witness in the 
case, The oral evidence shows that Ori 
Singh was really separate from his brothers 
and nephews. He had separate house, mess 
and business and was not anyhow living 
jointly with the plaintiffs or the plaintiffa’ 
father. The defendant has given her evi- 
dence clearly and well. Herevidence bears 
on itthe impress of truth. Her evidence 
shows that she was married to Ori Singh 
about 28 years ago. Ori Singh had already 
separated from his brothers before his 
marriage and when the defendant came to 
Ori’s house she found him separate from 
his brothers in mess, dewelling and busi- 
ness. The learned Subordinate Judge has 
not given good reasons for rejecting her 
evidence. lt should be borne in mind that 
she was livingin parda in the lifetime of 
her husband. The oral evidence must be 
read with the documentary evidence pro- 
duced by the defendant in this case. In 
our opinion the evidence produced by the 
defendant shows clearly that Ori Singh 
was really separate from his brothers and 
nephews and thathe had separated from 
them more than 28 or 30 years before his 
death. It is noticeable that none of the 
‘plaintiffs was bold enough to come into the 
witness-box to rebut the defendant's evi- 
dence and explain the circumstances which 
establish separation in the family. 

The oral evidence produced by the plaint- 
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ifs is qni'o wortblecs and must be reject- 
ed. The :.1aintiffs’ principal witnesses have 
made discrepant statements on some im- 
portant points The plaintiffs’ witnesses 
have no hesitation in telling lies. In their 
zeal to support the plaintiffs, they have 


‘gone su far as to state that Ori Singh was 


never married. This is surely a deliberate 
lie. There is no doubt that the plaintiffs 
have alleged dishonestly in this case that 
Ori ping had not married the defendant. 
We have no hesilaticn in rejecting the 
evidence given by the plaintiffs’ witnesses. 

It is true ihat no direct evidence as to 
partition is available in this case; but the 
circumstantial evidence is quite sufficient 
to show thata partition had really taken 
place between Ori Singh and his brothers 
aud he had ceased to live with them asa 
member of the joint family. We are of 
opinion that in the prerent case the cumu- 
lative effect of all the circumstances men- 
tioned above ia sufficient to justify us in 
holding that separation took place in the. 
family long ago and that Ori Singh and 
the defendant did not constitute a joint 
Hindu family as alleged. 


As pointed out in the case of Brij Mohan 
Singh v. Ram Milan Singh (1) where actual 
direct evidence as to partition of a joint 
Hindu family is not available, but there 
are a series of indications (e, g., entries in 
revenue papers defining the sharesof the 
family members; their separate residence, 
cultivation and dealings, institution of a 
suit by all the members as co-plaintiffs, 
without any assertion in the plaint as to 
the existence of the joint family), none 
of which is itself sufficient to establish it, 
a presumption asto the same is justified 
by the cumulative effect of those indica- 
tions. Wa hold that the plaintiffs have 
failed to rceva tueir case and their claim 
must berejecied. They cannot be allowed 
to disyessess tina defendant from the pro- 
perty in suit by making false and untrue 
allegations. ‘he defendant is entitled to 
the property as a Hindu widow and muta- 
tion has been mgbily effected in her favour, 

The result is hat we allow the appeal 
and setting aside the decree of the lower 
Oourt dismiss the plaintiffs’ suit with 
costs. The plaintiffs should pay the costs 
of the defendant in both the Courts. 

Z. K, Appeal allowed, 


(1) 39 Ind. Cas. 433; 4,0. L. J, 124, 
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CALCUTTA HIGH COURT. 
` APPEAL FxOM ORIGINAL Dgosgzgs Nos, 80 
AND 269 oF 1922. 

June 23, 1923. 
Present:—Justice Sir N. R. Chatterjea, KT., 
and Mr. Justice Pearson. 

PRAN GOPAL GOSWAMI AND OTHERS— 
DrranpsNts—APPELLANTS 


VETEUS 
. CHANDRA MOHAN CHAKRABARTY 

AND OTHBRS—PLAINTIFF3— RESPONDENTS. 

Hindu Law--Adoption—Authority to adopt, con- 
struction of—Authornty to adopt with consent of 
persons specijied—Adoption without such consent, 
valulity of. 

An authority to adopt must be strictly pursued and 
can neither be vaned nor extended. [p. 779, col 2. 

Before proceeding on a pilgrimage a Hindu executed 
a deed by which he made over the management of his 
estate to two of his disciples and gave his wife 
authority to make an adoption, but the boy to be 
adopted was to be selected by the two disciples and 
the wife was expreasly forbidden to make an adoption 
without the consent of the disciples. The executant 
of the deed returned from the pilgrimage and the pro- 
perty was handed over to him by the two disciples to 
whom he had entrusted it. Shortly afterwards he 
died. Several years afterwards his wife made an 
adoption without the consent of the two disciples 
mentioned in the deed : 

Held, (1) that the authority to adopt given to the 
widow under the terms of the deed had rot been 
cancelled by the fact that on the return of the deceas- 
ed from the pilgrimage the property had been handed 
over to him by the two disciples to whom he had 
entrusted the ement of 1t; [p. 781, col. 2.] 

4 that the authority to adopt continued, however, 
to be subject to the restriction that the boy to be 
adopted should be selected by the two disciples and 
ae ja must be made with their consent; 

tbid. 

(3) that the adoption having been made without the 
consent of the two disciples was made in contravention 
of the authority to adopt and was invalid. [ibid,] 

Case-law discussed]. 

Appeal against decrees of the Bub- 
ordinate Judge, Birbhum, dated the 6th 
April 1920. 

Babus Sarat Chunder Roy Chowdhury and 
ae Krishna Banerjee, for the Appel- 

ants. 

Babus Brojolal Chakravarty and Hira Lal 
Chakravarty, for the Respondents. 


JUDGMENT.—This appeal arises out 
ofa suit for recovery of possession of the 
properties in dispute on establishment of 
the plaintiffs’ title thereto, and for other 
reliefs, 

The plaintiffs’ case is that the properties 
belonged to one Golap Lal, and one Nobin 
Kishore was the adopted son of Golap. 
Nobin Kishore had no child of his own. In 
1274 he left for Brindaban to reside there. 


Before leaving for Brindaban he executed a. 
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deed (Angikarpatra) dated the 14th March 
1868 by which he made over the manage- 
ment of his estate to two of his disciples, 
Gour Gobinda and Joy Chandia, and gere 
bis wife Jadumani authority to adopt 5 s393 
in succession. He returned from Biindal.an 
in 1869,and on the 27th November 1269 Gour 
Gobinda and Joy Ohandra by a deed gave 
up the properties to Nobin Kishore. Nolin» 
died in 1870, and about 15 years afterwards, 
on the 14th August 1885 Nohbin’s widow 
Jadumani adopted one Ram Krishna, Tae 
adopted son lived for about ò years after the 
adoption and died in 1890. Jadumani died 
on the 12th June 1906. Theplaintiffs Nos 1 
and 2 claim the properties as the sons of the 
maternal uncles of Ram Krishna (brothers 
of Jadumani). The defendants who belong 
to the family of Nobin applied for Letters of 
Administration to his estate. The plaintits 
opposed the application, but were unsuccc-s- 
ful, and Letters of Administration were 
granted to the defendants on the 2ist 
August 1906. The plaintifs Nos. 1 and 2 
executed a conveyance of a 12-annas share 
of the properties to the plaintiff No. 3, on 
the 9th January 1913, and the present suit 
was instituted on the 26th February 1913. 

The defence, shortly stated, was that 
Nobin was not the adopted son, but the 
palak putra of Golap Lal, that Ram Krishna 
was not adopted by Jadumani, and even if 
adopted the adoption was not validly mace, 
as the authority to adopt was coupled wih 
conditions which had not been complicd 
with, that the defendants were sapindas of 
Nobia Kishore and were the helis, aid 
lastly that the properties were debutter and 
could not be alienated in favour of a strai. z- 
er such as the plaintiff No. 3. 

At the trial, the factum of adoption of 
Ram Krishna was not denied, The Court 
below held that Nobina was the adopled en 
of Golap Lal, that the genealogy set up by 
the defendants was not proved, and that 
Ram Krishna's adoption was valid. Acca. l- 
ingly a decree was made in favour of tne 
plaintiffs. The defendants have appcaled 
to this Court. 

A good deal of evidence was adduced :n 
the cage with respect to the question whether 
Nobin Kishore was the adopted son of Golep 
Lal or was merely taken as palak putra. 
The Court below has discussed the evMence 
and come to the conclusion that he was 
adopted in the dattaka form, and treated as 
such by the members of the family. The 
question has also been discussed before us, 
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The question, however, is immaterial. In 
the first place both parties admit that the 
properties belonged to Nobin. He was 
taken in adoption whether in the dattaka 
form or as palak putra before 1846, and 
Kristomoni the widow of Golap Lal by a 
deed dated the 9th November 1846 made 
over the estate to Nobin. Nobin according 
to both parties was in enjoyment and pos- 
session of the estate until hia death in 1870. 
So that he was in possession of the estate 
for a period far exceeding twelve years and, 
therefore, acquired a statutory title to it 
even if he was not adopted. In the next 
place the question of Nobin Kishcre’s adop- 
tion has a bearing upon the case only in 
this way, viz., thatif the genealogy set up 
by the defendants is correct, they would be 
preferential heirs in case Ram Krishna's 
adoption was not valid. But the defend- 
ants inany case are sakulyas, and would 
succeed in preference to the plaintifis if 
Ram Krishna's adoption is not valid. 
Lastly the defendants being admittedly in 
possession of the properties, and the suit 
being in ejectment the plaintiffs cannot 
succeed unless it is established that Ram 
Krishna was validly adopted. Failing that 
the plaintiffs as brother's sons of Jadumani 
have got no title at all, and it is immaterial 
whether the defendants are sapindas or 
sakulyas. The question of genealogy which 
also was discussed in the Oourt below and 
this Court is for the same reasons immate- 
rial. The main question, therefore, is whe- 
ther the adoption of Ram Krishna was 
valid. 

As already stated the factum of his adop- 
tion is no longer disputed, and the question 
for determination is whether the adoption 
was valid. We have referred to the Angi- 
karpatra dated the lith March 1868 execut- 
ed by Nobin Kishore in favour of his disci- 
ples Gour Gobinda Sarkar and Joy Gobinda 
Sarkar when he left for Brindaban. As the 
case mainly turns upon it the material por- 
tions are quoted below:— 

“I have no son or daughter. I have a 
wife living. It would be very difficult on 
the partof my wife to manage the sheba of 
the deities and to look alter the properties 
after my death, and I have also desired to 
resida at Brindaban. Yon are my spiritual 
disciples and you are competent persons. 
The skcbu of the deities and the administra- 
tion of the properties can be satisfactorily 
managed by you. Being firmly convinced 
of this I place the management of the 
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zemindarics, patni talus, jara, debuttar, 
brahmatier, rent paying and rent free lands, 
etc., whethersituated inthis district or other 
districts, tanks, gardens, trees oefc., kuchha 
and pucea houses, the household affairs, 
the gold and silver ornaments, the domestic 
utensils, the fixed brittis, the cows and the 
calves all the movable and immovable pro- 
perties whether co-parcenary or otherwise, 
that is; my entire estate including future 
acquisitiens, the (fixed sheba) ancestral 
and joint with other co-sharers, in your 
hands and declare as follows: — 


“You shall conduct the ancestral and co- 
parcenary sheba with other co-sharers accord- 
ing to share and the fixed sheba in satis- 
factory manner. You must help me in 
defraying my expenses to a reasonable 
extent should J, with my wife, live in the 
holy place or elsewhere. I shall place in 
your hands, the moneys, articles, and things 
which I can get from my spiritual disciples 
or in other ways in my lifetime, after 
deducting the necessary expenses, and after 
my death, you shall secure the disciples 
and make gains thereby through my wife, 
who should be accompanied aither by you, 
or by some trustworthy servant. My wife 
shall not be entitled to do anything with- 
out obtaining your sanction. 


“For the purpose of retaining the dis- ` 
ciples in future, that is, after my death, it 
would be necessary to adopt a son. If I 
make an adoption in my lifetime I shall 
do ső with your advice and consent. If 


‘the adoption of a son is not made in my 


lifetime, authority is given to my present 
wife to adopt 5 sons in succession one 
after the death of the other. The aforesaid 
wife, and should I marry for the second 
time, the second wife after the death of 
my first wife, shall have power to adopt 
sons in the same way with your consent and 
choice (HÊfHAT WT GBeTAa ) from the de- 
scendants of some Goswami family, or from 
among my nephews whoare livingin Banka- 
poshi, who is to be selected, having regard 
to religion and the rituals enjoined by law. 
She shall have not the power to adopt 
without your consent.”......... “If for any 
reason no such adoption is made either 
by myself or by my wife nor a son born to 
me, then forthe sake of the retention of 
the disciples, and for maintaining the 
estate in order, you shall select one of my 
nephews, or a son of my aghates, or one of 
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my disciples with a view to his fitness to 
‘take my place, and retain the disciples and 
maintain the properties, eto.”... “The terms 
of this agreement shall have the same 
binding effect on the son adopted either 
by myself or my wile, the son begotten of 
my loins and borne by my wife, the re- 
presentative selected by you, their sons, 
grandsons, and other heirs and on both of 
you as on myself. From this day you shall 
remain in the enjoyment and possession of 
the properties described below, etc. etc.” 

The document was not addressed to the 
wife, but to Gour Gobinda and Joy Gobinda, 
the two disciples. 


The learned Subordinate Judge was of 
Opinion that a general authortity to adopt 
was given by the deed. He observes :— 
“To begin with Nobin Kishore gave his 
wife authority to adopt generally. Then, 
followed the restriction that his wife shall 
have power to adopt with the consent and 
approval of Gour Gobinda and Joy Gobinda 
whom he appointed as his agents and 
managers of his properties during his 
absence. In my opinion Nobin Kishore 
did not mean anything more than mere 
direction by the subsequent restriction, 
otherwise he would have mentioned a 
penalty in case of his disobedience and 
the adoption of Ram Krishna was valid 
even ifit was made without consulting Gour 
Gobinda and Joy Gobinda.” 


But the terms of the deed quoted above 
clearly show that the authority to adopt was 
subject to the, restrictions imposed, viz., 
that the bov to be adopted must be selected 
by Gour Gobinda and Joy Gobinda and 
the adoption made with their consent, and 
it was expressly provided that she shall not 
have the power to adopt without their 
consent or according to her own choice 
(discretion). It is to be observed that 
the principal object of the adoption was 
“retaining the disciples in future.” The 
family is descended from the well-known 
saint Nityanand, and his descendants have 
numerous disciples among, and are held in 
the highest respect by persons belonging to 
the Varsnab sect. The evidence shows that 
thef are held in the highest esteem by 
persons such asthe late Maharani Surna- 
moyi, and the present Maharaja Manindra 
Chandra Nandi of Cossimbazar. It was 
necessary, therefore, that the boy to be 
adopted must be pne belonging to the 
family of Nityanand and who would be 


PRAN GOPAL GOSWAMI p, OHANDRA MOHAN CHAKRABART?. 


779 


able to retain the disciples and cariy 
on the turn of worship of the deities, and 
the power of selection, therefore, appears 
to have bean given to two ofthe disel 3 
in whom Nobia Kishore had confidence. , 
and who had undertaken to manage his 
estate, 

Generally speaking, the authority to 
adopt must be strictly pursued and can 
neither be varied from nor extended. (Sce 
Mayne's Hindu Law, 8th Edition, page lli; 
even though the act directed will be illegal 
when done, as for instance that two widows 
should simultaneously adopt two boys. See 
Surendro Keshub Roy v. Doorgasoondery 
Dossee (1). In Amrito Lal Dutt yv. Surne- 
moye Dosi (2), it was held that an author- 
ity to adopt given bya testator to his wila 
and executors being bad as to the executors 
was incapable of execution by the widow, 
the entire authority being single and ir- 
divisible. 

It is contended on behalf of the responc- 
ent that the intention should be looked to; 
anda powerto adopt should be liberally cor- 
strued. Reliance is placed on the cases cf 
Surendra Nandan v. Sailaja Kant Dus (3), 
Suryanarayana v. Venkataramana (4:, Sur- 
yanarayana v. Venkataramana (5), Sarada 
Prasad Palv. Ramapati Pal (6)and Mutsaddi 
Lal v. Kundan Lal (1). In the first case 
the testator by his Will directed that his 
widow “ will adopta son with the good 
advice and opinion of the manager” ap- 
pointed by his Will. The widow wishing 
to adopt the plaintiffin that case sent a 
registered letter to the manager who hart 
refused to give her any advice asking him 
to come and see the ceremony performec, 
but the letter was refused and returned 
to her, It was held that all that the testa- 
tor intended was to suggest that his wifo 
would exercise a sound discretion if In 
the matter of choosing a boy to be adopted 
she consulted the manager in whom hc, 


(1) 19I A 108; 19 0. 513, 6Sar. P C J 150.9 Ind. 
Dec (N. 8) 786 (P C). 

(2) 27 L A. 128, 27 ©. 696, 40 W.N. 549, 2 Bow, 
on 7 Sar. P.O J. 633, 14 Ind Dec. (In e 632 

(3) 18 0. 385, 9 Ind. Dec. (x. 8) 258. 

(4) 26 M Glat p 684 

(5) 29M 382 atp 388, 331 A 145, 16M L & 274, 
1M. L. T. 260,10 O W N. 921,40. L J. 171; 8 Bum, 
L R.7009, 3A. L J.702 (P C.) 

(6) 16 Ind Oas. 817, 16 O. L. J. 301 at pp 309, 31C; 
17 O. W N. 319. 

(7) 33 L A. 55; 28 A. 377, 3A. L.J 246, IM L.T. 
93, 8 Bom. L. R. 371,16 M. L. J. 174 (P. 0). 
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The learned Judges observed 
“ Looking at the religious efficacy that 
ensues from the adoption of a son by a 
widow to her deceased husband, we think 
the Court should not be too astute to de- 
feat an adoption, but should rather, do its 
utmost to support it, unless such adoption is 
clearly in excess or in breach of the power 
to make it.” 

In the present case, however, not only 
was the wife to adopt according to the 
selection, and with the consent of Gour 
Gobinda and Joy Gobinda but it was ex- 
pressly provided that she shall not have the 
power (according to her own choice). to 
adopt without their consent. These words 
cannot be held to be merely directory. 
‘In the next case, Suryanarayana v, Ven- 
kataramana (b) affirming the judgment of 
the High Court [Suryanarayana v. Ven- 


- kataramana (4)] a husband verbally au- 


the Judicial 


thorized his wife to adopt a son. The 
authority was in general terms requiring 
her to adopt so as to continue his line and 
to provide for his spiritual benefit; no 
particular person being indicated for adop- 
tion and no restriction placed on his wife's 
discretion, He died in 1861, and after his 
death the widow in 1865 adopted a son 
who died shortly afterwards. In 1898 she 
adopted another son with the consent of 
some of the sapindas, and it was held by 
Committee [affirming the 
judgment of the High Court, see Surya- 
narayana v. Venkataramana (5)| that the 
second adoption was valid, the authority 
to adopt not being exhausted by the first 
adoption. Their Lordships observed that 
the main factor for consideration in such 
cases is the intention ofthe husband. But 
it will be seen that the authority was in 
general terms, and no restriction was 
placed onthe wife's discretion and their 
Lordships observed (at page 388*). “ Any 
special instructions which he may give for 
the guidance of his widow must be strictly 
followed; where no such instructions have 
been given but a general intention has 
been expressed to be represented by a 
son, their Lordships are of opinion that 
effect should, if possible, be given to that 
intention,” and after referring to the case 
of Surendra Nandan v. Sailaja Kant (3) 


_ observed:—‘In the presen’ case it is albund- 


antly clesr that the husband desired to 


' be represented by a son after his death, 


Page of 2) M.Ed] ‘ 
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and that he placed no specific limitation 
on the power to adopt, which he entrusted 
to his widow.” Their Lordships clearly 
stated that any special instructions which 
he (the husband) may give for the guid- 
ance of his widow must be strictly followed, 
and it was because the authority was in 
general terms, and no restriction was im- 
posed on the wife's discretion, that the 
intention was given effect to. That case, 
therefore, does not help the respondents; it 
rather supports the appellants. In the third 
case Sarada Prasad Pal v. Ramapati Pal 
(6) where the widows were authorized to 
take a boy in adoption from ‘amongst 
the near representatives " of the deceased, 
it was held that if the testator intended to 
restrict the class of boys within which the 
choice by his widows was to be limited he 
failed to effectuate that intention. With 
regard to the contention that whoever might 
have been chosen was intended to be 
selected by the widows concurrently and 
that the death ofone of them did not re- 
move the fetter upon the exercise of autho- 
rity by the other, but rather rendeied the 
exercise of such authority wholly impossi- 
ble, it was held that the expression “my 
wives will adopt whomsoever they would 
select’ must be read with the* previous 
part of the clause, which must be construed 
distributively as conferring an ‘authouily 
on the widows severally. In the last case, 
Mutsaddi Lal v. Kundan Lal (7), the direc- 
tion in the authority for adoption was to 
adopt a son of one Hardeo Das and within 
a year or two after the death of the hus- 
band. The boy adopted by the widow 
was born subsequently but none of the 
sons of Hardeo was specifically named, and 
their Lordships were not disposed to place 
a narrow construction upon the authority. 
As regards the period within which the 
adoption was to be made, the words 
“within a yearor two,” were qualified by 
the further words “at any time she (the 
widow) liked.” 

It is true as was pointed out by the 
learned Judge in Sarada Prasad Pal v. 
Ramapati Pal (6), that when the general in- 
tention of a Hindu to be represented by 
an adopted son isclear, there seems no 
reason why effect should not be given to 
such intention, if it is possible to do so 
without contravening the law, at any rate 
the Court will not be astute to defeat the 
intention of the testator, and that all powers 
are to be liberally eongtrued in further- 
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ance of the purpose for which they were 
created, But tho above cases do not 
lay down that where, as in the present 
case, special reasons exish (as already 
stated) for placing restrictions on the 
authority, and special instructions are 
given for the guidance of the wife and 
restriction is placed on the authority, they 
are not to be strictly followed. Ina the case 
of Sita Bai v. Bapu Anna Patil (8) the Will 
of a Maharatta Brahman governed by the 
Bombay School of Hindu Law directed that 
“my wife should as far as possibl& adopt 
Sunkar, the second son of my elder brother. 
re If he (the boy) cannot be obtained, any 
other boy should be adopted with the ad- 
vice of the trustees.” The Will provided 
that the son adopted should keep the 
widow, treat her with affection and give 
her maintenance. Sunkar andthe family 
of which he was a member were on bad 
terms with the widow who adopted with 
the advice of the trustees, a son of her 
sister. At the time of that adoption Sunkar 
could have been obtained for adoption. Ac- 
cording to the Bombay School of Hindu 
Law a widow has aninherent right to adopt 
a son to her husband unless there is a 
rohibition express or implied by him, 
Their Lordships observed: ‘The point for 
determination, therefore, is whether those 
words merely appeal to the wife to exer- 
cise hber- discretion in the manner indicated 
or whether they impose upon her a man- 
date so`to exercise ib” and it was held that 
the provision was mandatory. 

It is unnecessary to consider whether 
the general intention of Nobina Kishore 
that a son should be adopted would not 
have been a sufficient authority, if Gour 
Gobinda and Joy Gobinda were not alive 
at the date of the adoption, or had refused 
to select a boy for adoption, as according 
to the plaintiffs they were alive at the time 
of the adoption. Having regard to the 
terms of the Angilarpatra, and the main 
object of the adoption in this case we must 
hold that the restrictions imposed upon 
the authority must be strictly followed, and 
that in order to render the adoption valid, it 
was essential that the boy should be selected 
by and adopted with the consent of Gour 
Gobinda and Joy Gobinda. 

It is contended, however, on behalf of the 


(t) 57 Ind. Cne, 1: 471. A. 202, 47 O. 1012, 250 W. 
N. 97; 39M. L J. 106; 2? U. P. L. R. (P. C.) 108; (1920) 
M W. N. 556; 12 L., W. 386; 16 N. L. R. 162; 22 Bom, 
L. R. 1359; 28 M, L. T. 408 (P. O), 
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wspondent thatit was because Gour (to- 
biada and Joy Gobinda were entius _d 
with the estate by Nobia Kishore, thas clie 
power of selection was given to them. It 
was given to them as they were to hold 
the estate as trustees andas incidental to 
the powers of management, as otherwise 
they might be hampered in the manage- 
ment if a person not chosen by them werg 
adopted by the widow. It is urged that 
when the management was given up by 
them on return of Nobin Kishore from 
Brindaban, by the deed dated the 27th 
November 1869, the power of selection was 
also given up. The power of selection re- 
mained so long as they had charge of tho 
estate, and with the renunciation of the 
estate and trust, the power was gone, and 
reliance is placed upon the passage in the 
deed viz., © we being thus divested of all 
rights to return your properties to you,” 
But the adoption of Ram Krishna tcok 
place under the authority to adopt con- 
tained inthe Angikarpatra dated the ‘rd 
April, 1868, and the authority contained 
therein was to be exercised only according 
to the selection and consent of Gour Go- 
binda and Joy Gobinda. The plaintilfis 
cannot contend that the authority to adopt 
given. in the Angikarpatra was gone by the 
deed of renunciation executed by Gcur 
Gobinda and Joy Gobinda because in that 
case, the widow would have no authority to 
adopt unless she had a verbal authority 
which will be dealt with later. It is said 
that the authority to adopt continued, only 
that the restriction imposed upon it hy 
giving the power ofselection to the two per- 
sons was removed by the deed executed by ° 
thelatter. We are, however, unable to hold 
that that was the effect of the deed of renun- 
ciation, Either the authority to adopt con- 
tained in the Angikarpatra became wholly 
inoperative by the deed of renunciation 
dated the 27th November 1869, or if it 
continued to exist, if continued subject to 
the restriction imposed, viz., that the au- 
thority to edopt was to be exeicised only 
with the consent of those two persons. 

We are of opinion that the authority to 
adopt given to the wife was subject to the 
consent of Gour Gobinda and Joy Gobinda, 
and that the restriction continued notwith- 
standing the execution of the desd dated 
the 27th November 1869 by them. ° 

Ib is contended on behalf of the respond- 
ent that the sixth issue raised the question 
whether Jadumani had any authority to 
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adopt, but no issue was raised as to whe- 
ther there was strict compliance with the® 
authority. The question, however, was fully 
gone intoin the Court below, and we do 
not think that the respondent has been 
prejudiced by reason of the omission to 
frane a specific issue on the latter point, 


The plaintifis have adduced evidence to 
show that Jadumani adopted Ram Krishna 
with the consent of those two persons. 
Now the two documents executed at the 
time when the adoption took place viz, 
the ekrar executed by -ladumani in 
favour of the natural father of Ram 
Krishna, and another executed by the latter 
in favour of the former, both dated the 
14th August 1885, do not mention that any 
consent was given by Gour Gobinda and 
Joy Gobinda to the adoption, nor is there 
any direct evidence toshow that they gave 
their consent to the adoption of Ram 
Krishna, But evidence is adduced to show 
that they were present at the adoption 
which would raise a presumption of their 
consent. 


We have, therefore, to see how far the 
evidence proves that they were present 
at the adoption. None of the attesting 
witnesses to the two deeds mentioned above 
executed at the time of the adoption is 
alive, but plaintiffs have called three wit- 
nesses. ‘The first is Radha Ballav Adhikari 
of Birchandrapur, by occupation a cook, 
He names eight persons “and others whose 
names I do not remember” as having been 
present at the adoption, He does not name 
either Gour Gobinda or Joy Gobinda. In 
cross-exalmination, however, he says “Joy 
Gobinda and Gour Gobinda who were pre- 
sent were Sisyas (disciples) of Chota Taraf, 
I cannot name any other Sisya.” The 
statement indicates that the question (to 
which it was an answer) put to the witness 
was whether Gonr Gobindaand Joy Gobinda 
were the disciples of the Ohota Taraf (the 
junior branch, 2e., Nobin Kishore’s branch), 
and the answer was that they were, and the 
witness seems to have taken the oppor- 
tunity of stating that they were present 
at the adoption. As stated above, he did 
not mention their names in his examina- 
tion-in-chief though he mentioned at least 
8 persons by name as having been present 
at the adoption and others whose names he 
did not remember. It seems that the wit- 
ness has some grudge against the defend- 
ants (the Chota Taraf) over the settlement 
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of some lands taken by him from the senior 
branch of the family. 

The next witness ig Mohesh Chandra 
Chakravarty, and he stated that Gour 
Gobinda and Joy Gobinda were present, 
that they were disciples and they are dead. 
Ela also stated that “Gour Gobinda also 
attested the documents.” The “documents” 
referred to are the ekrar executed by 
Jadumani, and the deed of gift executed 
by the father of Ram Krishna at the time 
of the adoption on the 14th August 1885. 
The latter document is not attested by 
Gour Gobinda at all. The former, namely. 
that executed by Jadumani bears the name 
of one Gour Chandra Sarkar of Hogalbaria 
Bipraghats, as the scribe of the deed. lt 
will be seen that the name was (Cour 
Chandra, and not Gour Gobinda and, Be- 
condly,Gour Chandra is described as resid- 
ent of Hogalbaria. Now Gour Gobinda and 
Joy Gobinda the disciples of Nabo Kishore 
were residents of Aahisbathan not of 
Hogalbaria. The witness Mohesh himself 
admits that Gour Gobindaand Joy Gobinda 
belonged to Mohisbathan, and they execut- 
ed a deed in favour of Nabin Kishore 
after his return from Brindaban. In that 
deed also, they were described as of 
“Mahisbathan.” The words “at present of 
Bipraghata”’ mean that the executants 
were atthe date of execution of the docu- 
ment staying at Bipragnata where it was 
executed. No attempt was made in re-ex- 
amination of this witness or by any other 
evidence to show the identity of Gour 
Gobinda of Mahisbathan with Gour Chandra 
of Hogalbaria whose name appears as the 
as of the deed dated the 14th August 
1885. 

The original deed dated the 14th August 
1885 is not forthcoming, only a copy of it 
from the registration office is on the record, 
But it was the plaintiffs who praduced the 
copy. Probably it was suggested in the 
Court below that the copy might be wrong, 
and an attempt was made for explaining 
the absence of the original deed in the 
evidence of Chandra Kala Goswamini, the 
natural mother of Ram Krishna. She said 
in her examination-in-chief that “the said 
agreement is missing after my husband's 
death, I made a vigorous search but [ 
could not find it. J, therefore, cannot 
produce it. Had it remained with me, I 
would have gladly produced it just now 
and before the Court. I have no reason 
to withhold it from this Court.” This ex- 
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amination-in-chief took place on the 2nd 
August 1914. She was cross examined 
about 6 years afterwards, on the 18th 
March 1920 (one day after the copy of 
the deed was filed in Court), when she 
stated “I had in my possession the docu- 
ment which was executed by Jadumani 
in my favour, I threw it in the river after 
the death of my son out of sadness of 
mind. When I got news of my son's death 
J threw it in the river Damodar. The 
document was at first given to my hus- 
band, after that I kept it with me in a 
box at Bipraghats.” Having régard to 
these contradictory statements, we find it 
difficult to hold that the loss of the original 
has been accounted for. However, “that 
may be, as already observed, it was the 
plaintiffs themselves who produced the 
copy of the deed from the registration 
office, and which showed Gour Chandra 
of Hogalbaria as a witness (scribe) and 
it is & vague suggestion that the copy might 
be wrong. 

The 3rd witness on the point is Radha 
Ballav Mukherjee of Birchandrapur. He 
mentions Gour Gobinda and Joy Gobinda 
as having been present at the adoption, 
but he also admits that they “belonged 
to Mohesbathan.” He says he was present 
at the adoption which tock place 2 or 3 
years after Nobin’s death. As a matter of 
fact the adoption took place 14 years after 
Nobin’s deatb. 

The last witness is Chandra Kali Gos- 
wamini the natural mother of Ram Krishna. 
She says that “the terms of adoption were 
settled with me and my husband by Gour 
Gobinda Sarkar of Hogalbaria who was a 
disciple and servant of Jadumani.” 

“At the time of giving our consent Gour 
Gobinda Sarkar was present and he too 
gave his consent. .Gour Gobinda Sarkar 
was all along present during the ceremony 
of adoption.” 

In her crogss-examination which took place 
six years afterwards she stated “one Gour 
whose full name I cannot give, and a 
jotedar whom I cannot name came from 
there. Gour was a Kaibarta Chasa. Another 
person came whose name I cannot re-collect. 
He was of Hogalbaria or some other place. 
Yes he was also of Hogalbaria.” Referr- 
ing tothe ekrar executed by Jadumani, 
she stated, “He (Gour Gobinda) may have 
written it. He was her right hand. He 
was very much trusted. He might have 
written it. I cannot say who wrote it, 


edocument come to your house to 
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Q. Did the same Gour who wrote te 
setle 
maiter:? 

ad. Yes, he and another jotedur e r: 
The jotedar who came had the {itle fi 
joardar, He was by caste a Brahmin. 

It is clear from her deposition that it wu s 
Gour of Hogalbaria who went to settle lie 
terms of adoption with her and her hu-- 
band, and it was the same Gour who gase 
consent, and was present at the adoption. ° 
We have seen that Gour Gobinda and 
Joy Gobinda who had the power of sele- 
tion were of Mahisbathan which, 1b appears 
from the evidence of the defendants’ wi'- 
nesses, is 6 miles distant from Hogal- 
baria, and as stated above no attempt was 
made to show the identity of Gour Gobinda 
of Mahisbathan with Gour Chandra, the 
scribe of the document. In any case thera 
is no evidence that Joy Gobinda had any 
hand in the selection. 

The adoption took place in 1869 and the 
guit was brought in 1913, 2. e, 44 years 
afterwards; the attesting witnesses weie 
dead, and it was no doubt difficult to 
prove that Gour Gobinda and Joy Gobinda 
selected the boy or were present ai his 
adoption. But if is strange that although 
the authority to adopt was subject to the 


- restriction that Jadumani would not he 


able to adopt unless the boy to be adopt- 
ed was selected by Gour Gobinda and Joy 
Gobinda and without their consent, no 
mention is made in either of the two doeu- 
ments that the boy had been selected by 
them or the adoption was being made with 
their consent, or even that they were 
present, although the Angikarpatra is 1e-, 
ferred to in the documents as containing 
the authority for the adoption. It ig 
pointed out on behalf of the respondents 
that the names of certain Pandits appcar 
as attesting witnesses as they are the best 
persons to testify to the religious foring 
and ceremonies having been observed at 
the adoption, and it is contended that it 
was extremely likely that Gour Gohinda 
and Joy Gobinda who were the trusted 
disciples would be present at the adop- 
tion, when so many disciples and notable 
persons were invited and were present, 
and that the omission to mention that 
the adoption took place with the consent 
of Gour Gobinda and Joy Gobinda or that 
they were present at the adoption might 
be due tothe fact that the person who 
drew up the documents did not know that 
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it was necessary to state those facts, But 


it appears from the evidence of the plaint-® 


iffs' witnesses that the deeds wera drafied 
at Berhampore (the headquarters of the 
District of Murshidabad wheie thero are 
any number of lawyers) and presumably 
by a lawyer and having regard to the 
fact that the Angikarpatra is expressly 
referred to in the documents, ibis strange 
that the most important fact, viz, that the 
boy was being taken in adoption accord- 
ing to the selection and consent of Gour 
Gobinda and Joy Gobinda was not men- 
tioned in them. As to the improbahility of 
their not being present at the adoption 
it is to be observed that it would be im- 
probable, if they were alive at the time 
and the adoption was being made with 
their consent. But the adoption took place 
16 years after they gave up the manage- 
ment of the estate. We have seen that 
Gour Gobinda and Joy Gobinda who had 
the power of selection were of Mahisba- 
than, and as stated above no attempt was 
made to show the identify of Gour Gobinda 
of Mahisbathan with Gour Chandra of 
Hogalbaria whose name appears as the 
scribe of the ekrar. On the other hand, 
Nobin Mohan Goswami (one of the defend- 
ants) says: “I know Mahisbathan and 
Hogalbaria, Hogalbaria is six miles of 
from Mahisbathan. IneversawJoy Gobinda 
and Gour CGobinda Sarkar of. Mahisba- 
than, I have seen Gour Sarkar of Hogal- 
baria. He is our sisya. Joy Gobinda and 
Gour Gobinda were our sisyas, and their 
disciples are still our sisyas." Bo far as Joy 
Gobinda is concerned there is no evidence 


‘that he had any hand in the selection nor 


does his name appear in either of the docu- 
ments, 

The learned Subordinate Judge has be- 
lieved the evidence of the plaintiffs’ wit- 
messes and come to the conclusion that 
Gour Gobinda and Joy Gobinda were pre- 
sent at the adoption. His opinion is cer- 
tainly entitled to great weight, but having 
regard to all the facts and circumstances (to 
allof which the Court below does not appear 
to give proper weight) we are unable to agree 
with him. Weare accordingly of opinion that 
the plaintiffs have failed to prove that Ram 
Krishna was selected by Gour Gobinda and 
Joy Gobinda or that his adoption took 
plaee with their consent or that they were 
present at the adoption. 

The plaintiffs also set upa verbal author- 
ity to adopt, and two witnesses were examin- 
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ed to prove it. One of them Mohesh 
Chandra Chakravarti says. “Jadumani had 
authority from her husband to adopt. I 
was present when Nobin Kishore died at 
Bipraghata. Before his death he authoris- 
ed his wife Jadumani to adopt five sons in 
succession ..... Before going to Brindaban 
he executed...... His wife was weeping and 
on that he told her toadopt ason.” In 
cross-examination, the witness said that 
Nobin died of fever, {hat he went to see 
him and thesame evening: Nobin Kishore 
permitted Jadumani to adopt.” He said 
then “I have already given you authority 
to adopt. Jam gcing to die; adopta son 
and preserve my gadi.” According to this 
witness, therefore, a verbal permission to 
adopt was given by Nobin Kishore once 
before he started for Brindaban and again 
a before his death which took place in 
1872. 

The other witness Radha Ballav Mookerjee 
speaks to verbal authority having been 
given by Nobin Kishore when he started for 
Brindabun. He says that “he was present 
when Nobin Kishore gave permission to bis 
wife in his inner apartment.. Gour Gobinda, 
Joy Gobinda and others were also there... 
Jadumani was there when the permission 
was given, Nobin said, as he hadno children, 
Jadumani could adopt ason. He said, so 
addressing Jadumani, Jadumani said she 
would adopt ason ‘There was no talk as to 
who would be adopted...... Nobin said to 
us all that he was giving his permission, and 
that we should see that a suitable boy was 
adopted.” 

The evidence refers to the verbal authority 
to adopt given before Nobin Kishore went 
to Brindaban, but in the fifth paragraph of 
the plaint, it was stated that Nobin Kishore 
with a view to the adoption of a son by 
his wife Jadumani gave the document (the 
Angikarpatra dated the 2nd Chait 1274 
which was returned by Gour Gobinda and 
Joy Gobindaafter his return from Brindaban 
to her, and simultaneously gave her 
verbal permission to adopt. There is no 
mention in the plaint of any verbal author- 
ity given before Nobin Kishore's death 
spoken to by the witness Mohesh. The 
evidence of the witness, therefore, is not in 
accordance with the case set up in the plaint. 
But apart from that the story of a verbal 
permission does not appear to have been 
set up at any time before the present suit, 
No mention of any verbal authority was 
made in either of the two documents execut- 
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ed atthe time of the adoption, and the 
ouly authority referred to in the said docu- 
ments, and upon which the adoption was 
based, was that contained. in the angi- 
karpatra, QOhandrakala the mother of 
Ram Krishna in her deposition stated 
that “Jadumoni showed us her hus- 
band’s permission anumatipatra empower- 
ing her to adopt a son. We asked her 
to produce her husband's anumatipatra 
which she did. I do not know how to read 
‘and write. But my husband showed me as 
well as read out to me the anumatipatra 
produced by Jadumani. After seeing and 
hearing the contents of anumatipatra both 
land my. husband gave consent to give our 
son Ramranjan Goswami in adoption to 
Jadumani.” 

It may be said thatasa formal document 
containing the authority was executed it 
was unnecessary to mention the verbal 
authority either to the natural mother and 
father of Ram Krishna, or in the deeds 
executed at the time of the adoption, and 
it-is very likely that there was a talk about 
the authority before it was reduced to writ- 
ing in the angikarpatra. But in the first 
place as pointed out above, one of the wit- 
nesses speaks verbal authority having been 
given once before Nobin Kishore started for 
Brindaban in 1868 and a second time just 
before his death, and the other witness 
speaks of the former only, while the plaint 
mentions the verbal authority as having 
been given- when Gour Gobinda and Joy 
Gobinda gave up the management in 1869 
after Nobin Kishore’s return from Brinda- 
bun. In the next place, if the witnesses 
are to be believed, the verbal authority 
given tothe wife was not subject to any 
restriction (consent of and selection by Gour 
Gobinda and Joy Gobinda), whereas under 
the angikarpatra, the authority was clearly 
subject to certain restrictions. If the verbal 
authority spoken to by the witnesses was 
given before the angikarpatra was execut- 
ed it was superseded by the deed; if it was 
given subsequent to the deed; ‘the verbal 
authority being without any restriction) 
which is extremely unlikely having regard 
to the statement in the angikarpatra that 
she would not have any power to adopt 


unless the boy was selected by and with the. 


consent of Gour Gobinda and Joy Gobinda; 
the verbal authority would have been recit- 
ed in the deeds executed at the time 
of the adeption. But as already stated 
the authority contained in the angikar- 
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patra was the only av‘hority showed to 
the *natural mother of ie boy and recite] 
in the deeds, and evideace was adduced to 
showthe presence of Gour Gobinda and 
Joy Gobinda, and also to show that the 
boy was selected by Gour Gobinda. Having 
regard to these'circumstances we are unable 
to accept the evidence as to the verbal 
authority which is opposed tothe plaintiff's 
case in the plaint, and hereagain we have 
to differ from the Trial Judge. 

The last question relates to the alien- 
ability of a 12 annas of the estate to the 
plaintiff No. 3 who is a stranger to the fami- 
ly. It is contended that the properties are 
debutter and cannot, therefore, be transfer- 
red to astranger. The properties, however, 
except one, are not described as debutter 
in the schedule to the plaint, and it does not 
appear that there was any dedication. The 
conveyancenodoubt purports to transfer the 
shareof the worship tothe plaintiff No, 3; and 
the “turn of worshipping the deities” isinclud- 
ed in the plaint. The plaintiffs’ witness Priya- 
sakhi saysthat “thezemindari of Birchandra- 
puristhe debutter property of Banka Rai 
(deity) one cotta of landcannot be givenaway 
orsold. The shebaits bave the right of 
enjoyment.” The plaintiff No. 3,is admit- 
tedly astranger to the family of Nityanand 
and his purchase appears to be a specula- 
tive one. The plaintiffs Nos. 1 and 2 also are 
strangers to the family, but they claim by 
right of inheritance. 

It appears, however, from the judgment of 
the Court below that the 9th issue, “Is 
debutter property and debsheba transfer- 
able. If not, has plaintiff No. 3 acquired any 
title toany of the properties in suit by his 
alleged purchase,” was not pressed in the 
Court below. However that may be, having 
regard tothe view taken by us upon the 
question of the validity of the adoption of 
Ram Krishna it is unnecessary to decide this 
question. 

The appeal is accordingly allowed, the 
decree of the .Gourt below is set aside, 
and the suit dismissed with eosis here and 


. below. 


This judgment will govern Appeal No, 269 
of 1922 which arises out of another analo- 
gous suit in which plaintiffs Nos. 1 and 2 
are the same, the plaintiff No. 3 (the pur- 
chaser) being a different person. That 
suit baving been valued at less than 
Rs. 5,000, the appeal was preferred to the 
Court of the District Judge. An order for 
transferring the said appeal from the Dis- 
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trict Oourt to this Court was made when 
Appeal No. 80 of 1920 was being heard and 
judgment in that appeal was reserved on 
the 24th February 1922, as it was expected 
that the appeal from the Dustrict Court 
would be transferred to this Court shortly. 
There was, however, considerable delay be- 
fore that appeal became ready for hearing, 
and the appeal was heard on the 24th March 
1423. The appellant will be entitled to 
costs three gold mohurs in Appeal No. 269 
of 1922, 


Z, E. Appeals allowed, 


OUDH CHIEF COURT. 
Firat Oivit APPEAL No. 56 og 1924. ` 
December 23, 1925. 
Present:—Sir Louis Stuart. Kr., Chief 
Judge, and Mr, Justice Ashworth. 
Bhaiya AJUDHIA BAKHASH SINGH 
AND OTHERS—PLAINTIEFS—APPELLANTS 


WEYSUS 
Musammat MUNA KUAR AND ANJTAHA-— 
DEFENDANTS— RESPONDENTS, 
_ Construction of document—Will—"“Aulad,” mean- 
ang of. 

ine word ‘aulad' ordinarily includes both male 
and female issue but frequently in deeds and other 
documents its use is conhned to indicate male issue. 
In each instance it is a question of interpretation 
whether the word was meant to indicate issue gene- 
rally or male issue. Where at one place in a docu- 
ment the expression used for male issue is “aulad 
marina,’ the presumption would be that the use of 
the word “aulad” at another place in the same docu- 
ment without the qualifying word “narina was 
meant to indicate issue generally. [p. 786, coL 2; p. 787, 
col. 1.) 

First appeal from a decree of the Addi- 
tional Subordinate Judge, Sitapur, dated 
the goth Au t 1924. 

Mr. Bisheshwar Nath Srivastava, for the 
Appellants. 

Messrs. H. K. Ghosh and A. P. Sen, for 
the Respondents. 


JUDGMENT. 

Stuart, C. J.—This isa plaintiffs’ ap- 
peal. The facts can be stated briefly. The 
plaintiffs have established themselves to be 
the reversionary heirs ofa Thakur called 
Raghubar Singh, who died in September 
1915. His widow Muna Kuar, defendant- 
respondent No, 1, succeeded to his estate 
and on the llth February 1921 she executed 
a Willin favourof herdaughter, Gulab Kuar. 
In this Will she asserted absolute owner- 
ship over the property. The plaintiffs 
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brought a declaratory suit to establish 
that Gulab Kuar had only a life-interest. 
In so faras she asserted a full proprietary 
title it appears that she did not have it, 
but during the course of the trial it came 
out that the plaintiffs had no claim to suc- 
ceed to the property on accountof a jus 
tertit which had not been put forward at 
the commencement ofthe case. Muna Kuar 
in defending the suit based her title upon 
a Will, dated the llth July 1914, which had 
been executed by her deceased husband. 
Under, this Will, as we interpret it, the tes- 
tator gave a life-estate to his widow Muna 
Kuar and directed that on her death life- 
estates should be created in favour of his 
daughter-in-law and his daughter, Gulab 
Kuar, and that on the termination of the 
life-estates the property should pass with 


-full proprietary title tothe “auwlad” of Gulab 


Kuar. While the suit was proceeding 
Gulab Kuar died and there was substituted 
as her heir her daughter, Bittan Kuar. The 
case was then put forward on behalf of 
Bittan Kuar that under the terms of Raghu- 
bar Singh's Will the reversioners had no 
claim; for the estate passed first to the 
holders of the life-estates and finally to 
Bittan Kuar, The learned Subordinate 
Judge accepting this plea dismissed the 
plaintiffs’ suit and they appeal here. 

Their learned Oounsel stated that he did 
not dispute the execution of the Will, nor 
did he suggest that Raghubar Singh had 
not authority asa separated Hindu to de- 
vise his property or that he was not of 
sound disposing mind, but he argued that 
Bittan Kuar did not succeed under the 
terms of the Will; for, according to his 
interpretation, the full proprietary estate 
vested after the life-estates had terminated, 
only in the eons of Gulab- Kuar. He took 
{he further point that Bittan Kuar had 
ead born after the death of Raghubar 

ingh, and that thus under the Hindu Law 
she could not benefit under Raghubar 
Singh's Will. It may be stated in limine 
that if she had been born after Raghubar 
Singh's death she could not, according to 
the Hindu Law, governing the case, benefit 
under his Will. 

I take firatthe question of the interpre- 
tation ofthe Will. The word “aulad” which 
the learned Subordinate Judge has rightly 
interpreted ‘issue’ ordinarily includes both 
male and female issue, but it is a well- 
known fact that frequently in deeds and 
other documents the word “aulad” is con- 
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fined to male issue. In each instance it is 
a question of interpretation. Herel have 
no doubt as to the meaning of the word 
which I interpret as including both male 
and female issue. What appears to me 4 
convincing argument in favour of this view 
i3 that earlier in the deed the testator when 
referring to the fact that he has no son 
stated that he had no “aulad narina,” in 
other words no “male issue.’ When in 
this place he took care to qualify the word 
“aulad’’ (issue) by adding theword “narina” 
(male) to indicate that he meant a son 
and nota daughter—for he hada daugh- 
ter Gulab Kuar—it appears to me impos- 
sible to accept the view that when later on 
he used the word “aulad” without the quali- 
fication narina he meant thereby only male 


issue, and not male and female issue. This 
disposes of the first plea. 
The second plea isa plea of fact. The 


burden of proof was laid by the learned 
Subordinate Judge on the defendant to 
establish that Bittan Kuar was born before 
the death of RaghubarSingh. Bittan Kuar 
was not brought on the record of the case 
until after her mother’s death. Her name 
appears to have been brought on the record 
on the 24th October 1923 and a written 
statement was put in on her behalf on the 
lith February 1924. Onthe12th February 
1924 Counsel appeared for her and stated 
that she had been born in February 1914. 
The same day he filed a list of documents 
one of which was Bittan Kuar’s horoscope. 
On the 27th February 1924 he filed a docu- 
ment on Bittan Kuar'’s behalf which was a 
eertificate showing that Bittan Kuar had 
lefta primary school in, 1923. In this certi- 
ficate she was shown as having been born 
in February 1914. On the 10th March 1924 
he gave in a list of-witnesses amongst whom 
was a man called Bhagwandin On the 
30th May 1924 a summons was issued to 
Bhagwandin to appear on the 15th July, 
1924 and produce the horoscope., Bhag- 
wandin gave his evidence on the lith July 
1924, and produced a horoscope which show- 
ed that Bittan Kuar had been born on the 
17th January, 1915, some 11 months later 
than she was described as having been born 
in the school certificate. The evidence of 
her age aa afforded in the school certificate 
is practically valueless. But I consider 
that the evidence of the horoscope is of 
value. Bhagwandin who gave evidence in 
support of it asserts that he isa family 
Pandit of Bittan Kuar's father and that he 
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prepared this horoscope in the ordinary 
course of his duties. There is nothing in 
the record to diszredit his evidence which 
was believed by the learned Subordinate 
Judge and I see no'reason to discredit it. 
The circumstance that the date of the birth 
given in the horoscope is different from 
the date of the birth given in the school 
certificate goes to show the honesty of 
Bittan Kuar’s case, rather the reverse. The 
next piece of evidence produced to support 
Bittan Kuar’s case was the evidence of 
Major Cook, I. M. S., the Oivil Surgeon of 
Sitapur who gave evidence to the effect that 
he had examined a child who had been 
brought by Jagannath, Bittan’s father, and 
described as Bittan Kuar and that she was 
in his opinion atthe time of the examina- 
tion between 10 and 11 years ofage. I do 
not attach much value to this evidence. We 
are dealing here only with the question of a 
few montha, it being asserted on behalf of 
Bittan Kuar that she was born in January 
1915. Raghubar Singh died in September 
1915. I propose to leave this part of the 
case, There was further some evidence as 
to the entries in the chaukidar’s registers 
of birth. Here it ıs not necessary to say 
more than that the evidence is entirely 
negative and of no value. The entry of 
Bittan Kuar’s birth is not shown in any of 
these registers and it could not be if the 
story told on her behalf is true for these 
are registers of her father's village and it 
is alleged that she was born while her 
mother was on a visit in Lucknow. 

Wenow cometo the oral evidence which 
is tobe divided into two parts. The first 
is to show thst Bittan Kuar was born in 
Lucknow. This evidence was mainly led 
to explain the absence of an entry of her 
birth in the chaukidar's registers of the 
village. The evidence on this point is 
contained practically entirely in the evi- 
dence of a Brahman Vaid one Sat Narain, 
a man of about 29, who deposed that he 
was living, 9 or 10 years before he gave 
his evidence, with his father who was a 
well-known physician, and that Jagannath 
and Gulab Kuar had come to stayin his 
father’s house, Gulab Kuar being unwell, 
and that while they were in his father’s 
house Gulab Kuar was delivered of a 
daughter. 

What I consider more important id 
the evidence of Sheo Narain Brahman, 
Anrud Singh Thakur, Bhagwandin (the 
same Brahman priest towhom I havealready 
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referred)and Duniapat Singh. . Thess foar 
witnesses who, I believe, were well ac- 
. quainted with Bittan Kuer’s parents have 


deposed clearly and unmistakably that they ’ 


were present at Bittan Kuar’s mundan cere- 
mony, which took place six months after 
her birth, and that her grandfather, Raghu- 
bar Singh, was present at the ceremony. 
The mundan ceremony is aceremony which 


is celebrated with varying elaboration by ` 


Thakurs and others. Itis performed at the 


time that eithera boy’s or girl's hair is cut | 


for the first time and is usually performed 
six months after the child’s birth. Accord- 
ing to the trend of this evidence Bittan 
Kuar's mundan ceremony was performed 
with lavish expenditure and over 100 per- 
sons were present at the feast. These 
witnesses have not, in my opinion, broken 
down in any way in cross-examination and 
there is nothing unlikely or surprising in 
these stories which they told. Against this 
evidence was the evidence of Debi Bakhsh 
Singh, Ram: Dyal Brabman, Jadunath, 
Ram Asre and Ohbatarpal Singh witnesses 
called by the plaintiffs-appellants, If those 
witnesses be believed, at the time of Raghu- 
nath Singh’s death Gulab Kuar had no 
child living. This evidence does not read 
tome as well as the evidence produced on 
behalf of Bittan Kuar, and the evidenee of 
one of these witnesses Ram Dayal reads 
very badly. The learned Subordinate Judge 
rejected this evidence in favour of the evi- 
dence called on behalf of Bittan Kuar. He 
says: “The evidence adduced by the defend- 
ants is far superior tothe evidence of the 
plaintiffs’ witnesses.” The learned Subor- 
dinate Judge has tried the case carefully 
and intelligently and has sifted the evidence 
on both sides. I seeno reason to arrive at 
a different conclusion as to the credibility 
of the witnesses from the conclusion at 
-which he has arrived. I, therefore, find on 
the facts that Bittan Kuar had been born 
- before Raghubar Singh died. This being 
my decision upon the two pleas which are 
the only pleas which have any bearing on 
this appeal, -I would dismiss this appeal 
with costs. 

Ashworth, J.—I agree. The learned 
Subordinate Judge has stated: “Taking the 
oral and ‘documentary evidence together 
adduced on both sides I hold that the de- 
fehdant No. 2 wasin existence when Raghu- 
bar Singh died on 16th September 1915.” 
-He has considered the documentary and 
oral evidence with care. The learned 
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Ccunsel for the appellants has put forward 
many arguments, which are by no means 
devoid of force, but neither in respect of 
any piece of evidence nor in respect of any 
Witness has he shown a conclusive reason 
for rejecting it or disbelieving him. The 
case was by its nature a, difficult one and in 
view of what I have stated, I consider it 
quite impossible in appeal to come to a 
different decision to that at which the Court 
that heard tbe case arrived. 

By the Court.—tThe appeal is, there- 
fore, dismissed with cosis. 

Z. K. Appeal dismissed, 


. 
r e 


CALCUTTA HIGH COURT. 

ÅPPEAL FROM APPELLATE DEOREB No. 2190 

oF 1923. l 
January 13, 1926. 
Present:—Mr. Justice B. B. Ghose 
and Mr. Justice Panton. 
Srimati BASANTA KUMARI DEBI AND 
ANOTHER— DEFENDANTS—APPELLANTS 
versus 
BENI MADHAB MAHAPATRA— 
PLAINTIFE— RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), ss. 105, 109— 
d and tenant—Enhancement of tent, applica- 
tion for—Suit for correction of entry in Record of 
Rights, whether marntarnable. 

In a Record of Rights certain lands were recorded 
as forming part of one jama. The landlord made an 
application for increase of rent under s 105 of the 
Bengal Tenancy Act and the rent was increased The 
tenant subsequently brought a suit for a declaration 
that the Record of Rights recording the lands as 
appertaining to one jama was erroneous and that a 
sale of the lands held in execution of a decree for 
arrears of rent was void. 

Held, that the question whether the lands were 
included in one jama or not was not a matter regarding 
which the application under s 105 was made and that, 
therefore, the suit was not barred by the provisions 
of s. 109 of the Act [p. 789, col. 1.) 

Appeal against a decree of the Officiat- 
ing Subordinate Judge, Second Court, 
Midnapur, dated the 8rd May 1923, affirming 
that of the Munsif, First Court, Tamluk, 
dated the 9th of January 1922: . 

Babu Probodh Chandra Chatterjee, for the 
Appellants. l 

Mr. Amarendra Nath Bose, (with him Babu 
Arun Chandra Bose), for the Respondent. 


JUDGMENT. —This is an appeal by 
the defendants Nos. 1 and 4 against a 
judgment of the Subordinate Judge of 
Midnapore, affirming a decision of the 
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Munsif of Tamluk. The point which has 
been raised on behalf of the appellants is 
clearly stated thus: There was a Record of 
Rights in which the disputed lands were 
recorded as forming part of one jama. The 
landlord then made an application for in- 
crease of rent under s. 105 of the Bengal 
Tenancy Act, There was a decision and 
the rent was increased. The present suit 
has been brought for a declaration that 
the Record of Rights recording the two 
lands in two schedules as appertaitting to 


one jama is erroneous and that the sale 


held of the lands in question was void. 

Both the Courts below have passed a 
decree in favour of the plaintiff. The con- 
tention is that the proceedings taken under 
s. 105 bar the present suit unders. 109 of the 
Bengal Tenancy Act. 

It is contended on behalf of the appel- 
lants that in order to increase the rent the 
Settlement Officer was bound to take into 
account the land for which the rent was 
sought to be increased and, therefore, it 
was a matter which was for decision before 
the Settlement Officer; and further it is 
urged that the ground on which the Munsif 
rejected his plea that the application was 
made by the landlord is erroneous and this 
seems to have been supported by the Sub- 
ordinate Judge. The Subordinate Judge 
does not state on what grounds he considers 
that a, 109 is no bar to the present sult. 
The judgment of the Subordinate Judge 
must be said to be not satisfactory on this 
question. He simply refers to the cases 
cited on behalf of each side and says that 
the ruling relied on by the respondent was 
applicable tothe case and not those relied 
on by the appellant. He ought to have 
stated the facts found by him and the 
grounds on which he holds that s. 109 of 
the Bengal Tenancy Act is no bar to the 
suit. However that may be, it appears that 
the present suit does not come under the 
provisions of s 109 of the Bengal Tenancy 
Act which provides that “a Civil Court shall 
not entertain any application or suit con- 
cerning any matter whichis or has already 
been the subject of an application made, 
suit instituted or proceedings taken under 
ss, 105 to 108-{both-inclusive)”. 

It does not appear that the question whe- 
ther the lands given in the two schedules 
of the plaint were included in one jama 
or not wasa matter about which the appli- 
cation waa made. It may be that the area 
of the land for whict application was made 
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fôr increase of rent by the landlord was 
taken into consideration, Bat ths question 
at present in dispute cannot by any suro: h 
of language be said to be a matter whi h 
was the subject of the application unc r 
s. 105. 

The appeal must, therefore, be dismiss :d 
with costs. . 


Z. Kl Appeal dismissed. 





MADRAS HIGH COURT. 
Orvit APPFAL No. 259 or 1921. 
September 23, 1925. 
Present:—Mr. Justice Phillips and 
Mr. Justice Ramesam. 

Tos SEORETARY or STATE ror INDIA 
In COUNCIL REPRESENTED BY Tug COL- 
LHOTOR or SOUTH KANARA— 
PLAINTIFF—APPELLANT 


versus 
DUGGAPPA BHANDARY AND OTHERS— 


DEFENDANTS — RESPONDENTS, 

Escheat—Burden of proof—Mesne profitse-——Hinlu 
Law—Aliyasantana family—Remoteness of relation- 
‘ship—Relations not observing pollutron—llerrskhip— 
Reversıionary heir, whether succeeds to right of qres- 
tioning alienatrion—Transfer of Property Act (IV of 
1882), 3 51—Possession obtained with knowledge of no 
tile—Improvements, right to, on eyectment. 

On a claim by escheat of ‘property by the Govern- 
ment, it is for the Government to prove, at lst 
prima facie, that the last holder died without burs 
and then itis open to the claimant to prove either 


his own title, or to set up the title of a thud paity. 


[p. 790, coL 2 

Gridart Lall Roy v Bengal Government, 12M I A. 
448 atp 469; 10 W. R. P. O. 31, IBLR P.C 14: 
2 Suth. P. O. J. 159, 2 Bar P. O J. 382, 20 E R. 405, 
3 Mad Jur. 386, 1 Ind. Dec (N 6) 28, relied on. 

Negligence may in certain circumstances be œn- 
sistent with honesty, but where the title of a person 
is obviously founded on possession which is knowing- 
ly obtained by trespass, it is impossible to hold that 
the trespasser honestly believed that he was the 
absolute owner, so as to entitle bim to the value of 
improvements ‘made by him within the meaning of 
B 51, Transfer of Property Aot. [p 793, col 2 

Ina case of escheat to Government, it 18 impossible 
for Government Officers to become aware at once of 


, every case of escheat, and unless there was a neg). ct 


of duty in ascertaming the facts, it cannot he held 
that by the mere fact of delay in suing, the Govein- 
ment or 1ts officers have been guilty of any dereliction 
of duty so as to deprive them of their claim to mesne 
profits [p. 795, col 1.] 

Juggernath Sahoo v. Syud Shah Mahomed oiin 
23 W R. 99; 14B L.R 386; 2 I A 48, 3 Sar.P Q. 
J. 419, 3 Suth. P O J. 61 (Pe OY distinguished 

Per Phillips, J —Under the Hindu Law, heirs must 
come within 14 degrees of the deceased and simila ly 


790 


ee 6 
there must be some limit to the remoteness of rela- 


sone in Aliyasanthana families ın South Canara 
and it 


oes not extend toa remote relation who does 
not observe pollution. 


. 791, col 2.) | 
When a reversionary heir succeeds to the right of 


a person entitled to question an alienation, the 
reversioner himself would prima facie have that 
right. [p. 792, col. 2.] 


Appeal against a decree of the Court 
of the Subordinate Judge, South Kanara, in 
O. 8. No. 2 of 1919. , 

The Government Pleader, for the Appel- 
lant. 

Messrs. B. Sitaram Rao and K. Y, Adiga, 
for the Respondents. ; 


- JUDGMENT. 

Phillips, J.—This is a case of an alleg- 
ed escheat of the properties of an Aliyasan- 
tana family of South Kanara. The undis- 
puted facts are as follows: About 1850 the 
Haladi family consisted of two members, 
Puttu Shettithi and her son, Daraya Shetti. 
One Venkamma Shettithi was then adopt- 
ed from another family and she had a 
daughter, Kollu Shettithi, who married 
Daraya Shetti's son Nandiappa Shetti and 
died in 1872. They hada daughter Durgi 
Shettithi, who died while still a minor in 
1876. In 1864, Daraya Shetti executed what 
is called a T'ahanaman, Ex. DD, in which 
he stated that there were no other heirs in 
his family except himself and Kollu 
Shettithi, He then entrusted the manage- 
ment of the family and the family property 
to his son Nandiappa Shetti and he also 
made a provision that if Kollu Shettitbi 
had no issue, NandiappaShetti should enjoy 
the property mentioned therein. Daraya 
Shetti died in 1866, and from that time 
Nandiappa Shetti appears to have been in 
possession and management of the family 
property. Kollu Shettithi died at about 
the age of 20 in 1872, and her daughter 
Durgi Shettithi died in 1876. In 1878 four 
persons belonging to the Kavanjur family 
brought a suit against Nandiappa Shetti 
and others on the ground that they were 
members of Daraya Shetti’s family entitled 
to succeed to his estate. In the Appellate 
Court, the suit was dismissed and from that 
date Nandiappa Shetti appears to have 
remained in possession of the property. In 
1886, he sold the property to his wife 
Venkamma Shettithi and his son Koraga 
Shetti. In 1898 in pursuance of a compro- 
_ mise of some litigation in this Venkamma 
Shettithi and her son re-sold the property to 
Veeranna Shetti, an elder brother of Nandi- 
appa Shetti. After Veeranna Shetti's death, 
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defendants Nos. 1 and 2 came into posses- 
sion. In 1903-one Koraga Shetti, P. W. 
No. 12, sent in petitions to the Revenue 
Authorities stating that the property of 
Daraya's family had become escheated to 
Government, and an enquiry was held, but 
in 1905 the proceedings were dropped. 
They were revived in1910 on the petition of 
one Ganapa Shetti, and in 1911 the Govern- 
ment ordered the property to be escheated. 

The main question for determination is 
whether this property has escheated to 
Government. The Subordinate Judge has 
found that there were reversionary heirs 
alive atthe time of Durgi’sdeath. In com- - 
ing to this conclusion he seems to have 
thrown the burden of definitely proving the 
absence of heirs upon the Government and, 
inasmuch as the Government dropped the 
escheat proceedings in 1905, he holds that 
there was an admission by the Government 
that there was an heir to the property in ex- 
istence when Durgi died. In cases of this 
sort, as pointed out in Gridart Lall Roy v. 
Bengal Government (1), it is for the Govern- 
ment to prove at least nrima facie, that the 
last holder died without heirs and then it 
is open to the claimant to prove either his 
own title, or to set up the title of a third 
party. The first question then for determi- 
nation is, has Government proved at least 
prima facie that Durgi Shettithi died with- 
out heirs? On this point we have the fact 
that in 1850 the family was becoming 
extinct and an adoption was considered 
necessary, The adopted lady had only one 
daughter and she died leaving only Durgi 
Shettithi, who died without issue. We then 
have the recital by Daraya Shetti in 
Ex. DD that in 1864 there were no other 
heirs in the family and a provision was 
made that on the extinction of the family, 
Daraya Shetti’s son was to succeed to the 
property. Under the Aliyasantana Law, this 
son was in no sense an heir. When the 
last family member died in 1876, no heirs 
came forward until 1878, when the members 
of the Kavanjur family filed their suit. 
Their claim was negatived and since that 
date, no claimant came forward until the 
Government issued a notice in 1903 inviting 
claimants to the property. In 1905 the de- 
fendant's predecessor set up his title under 
a transfer from Nandiappa Shetti, but it is 


B 
282; 20 E. R. 408, 3 Mads Jur. 386; 1 Ind. Deo. (x. s.) 
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not disputed that Nandiappa had no legal 
title to the property. Another claimant who 
came forward then was one Anthaya Shetti 
of the Choradi family, who claimed to bea 
member of Daraya’s Haladi family. It is 
admitted by P. Ws. Nos. 3 and 12 that 
Anthaya Shetti belonged to a family which 
had long ago been divided from Daraya's 
Haladi family, but the question is whether 
the relationship was not so remote as to 
debar that family from claiming as heirs. 
Anthaya Shetti had a brother named Sesha 
, Shetti, who attested Ex. DD in which there 
is the recital that the Haladi family had no 
other heirs. In revenue proceedings of 
1865 Kollu Shettithi wife of Nandiappa 
Shetti, filed a vakalat in which she referred 
to this Choradi Sesha Shetti as her brother 
in the family. The vakalat is not now in 
evidence, but there is secondary evidence 
of this recital. The Subordinate Judge 
seems to think that this vakalat has been 
suppressed by the Government, but there is 
really no basis for this supposition. The 
Government Pleader of South Kanara at 
that time appears to have attached extreme 
importance to the above recital in the 
vakalat and apparently treated it as an ad- 
mission that Sesha Shetti was related to 
Kollu Shettithi and accordingly, when it was 
proved that Anthaya Shetti was a brother 
of this Sesha Shetti, the Government 
Pleader expressed his opinion that the 
Government had not a good case. This 
recital is contained in a document executed 
by a girl, who was á minor or at any rate 
- very young at the date of execution, and, in 
my opinion, too much importance was attach- 


ed totherecital. [tisnotsuggested that Sesha- 


Shetti was really her uterine brother, and 
the expression may be due either to the 
fact that in many proceedings before ths 
Revenue Authorities, parties were only 
allowed to be represented by Vakils or by 
friends or relations, or it may be due to the 
fact that this Shesha Shetti was & member 
of the natural family of Kollu Shettithi's 
mother, or again it may be a mere honorific 
term, This recital is all that can be oppds- 
ed to the strong circumstantial evidence 
showing that no heirs existed at the time of 
Durgi Shettithi’s death. The judgment in 
the appealin which the Kavanjur family’s 
claim was dismissed is rejected by the Sub- 
ordinate Judge as merely deciding that the 
Kavanjur members were not undivided 
meinbers of the Haladi family. Some of 
the pasgages in the judgment support this 
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ifference, butit must be remembered that 
there is no clear evidence as to the le-w 
of inheritance to an extinct Aliyasaota a 
family. It has been definitely laid dowr 11 
the case of Marumakathayam familise .a 
Malabar, which are governed by rules © `y 
similar to those applicable to Aliyasa: 1 
families, that whén a tarwad, or tain ', 
becomes extinct, the other tarwads who had 
become divided from that branch are eutitl- 
ed to succeed but in this Presidency it has 
never been definitely decided which branch 
has the preferential claim, whether the 
branch which is most nearly related in 
blood or the branch which “became divided 
ab the latest point of time. In any case it 
cannot be held that a divided family, how- 
ever long it may be since the division took 
place, necessarily succeeds, and I think 
there is considerable force in the observa- 
tion in Mr. Justice Sundara Iyer's Book 
(Professional Ethics) at page 191 that “there 
must at least be community of pollution in 
order to constitute heirship”. Under Hindu 
Law heirs must come within 14 degrees of 
the deceased and similarly there must he 
some limit to the remoteness of relationship 
in Aliyasantana families, and itis unlikely 
that heirship would extend to a remote rela- 
tion who did not observe pollution. In the 
present case it is in evidence that Anthava 
Shetti of Choradi family was divided of 
from the Kavanjur family, and it is alleged 
that they both originally formed one family 
jointly with the Haladi family. Inasmuch 
as the claim of the Kavanjur family has 
been negatived by the decision of the Dis- 
trict Oourt, prima facie the Choradi family 
which was a branch of the Kavanjur family 
would equally bedisentitled to succeed. In 
these circumstances Government must he 
held’to have adduced sufficient evidence to 
make outa prima faciecase that Durgi Shet- 
tithi died without heirs. Ifthe defendants 
wish to negative thiscontention, it lies upon 
them to prove that this Anthaya Shetti, or 
any other person whom they may choose to 
set up was actually an heir to Durgi Shet- 
tithi. For proving thisthey merely rely on 
the fact that the Government dropped the 
escheat proceedings in 1905 and on the evi- 
dence of P. Ws. Nos. 3 and 12 that the 
Haladi family and Anthaya Shetti’s family 
divided long ago, but both these witnegses 
couple this admission with a statement that, 
Durgi Shettithi had not any heirs, thus 
showing that, in their opinion, the relaticn- 
ship was too remote to constitute heirship, 
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It is, therefore, unnecessary in this case to 
decide a point which has been argued at 
some length, viz, the exact nature of 
kinship which would constitute a person an 
heir under the Aliyasantana Law. On this 
point, therefore, {find that Durgi Shettithi 
died without heirs and that the property 
escheated to Government. 

The next point for consideration relates 
to the alleged mulgeni rights created by 
Daraya Shettiin the plaint property. In 
1836 he granted a mulgeni lease to the 
Kolkebail family. This was transferred 
(excepting onesmall portion bearing a rental 
ofannas 4) to Nandiappa Shetti, Daraya’s 
son—Vide Ex. I. Again in 1862 Daraya 
Sheiti executed another mulgeni lease in 
favour of his wife Krishnama Shettithi. It 
is contended for the respondents that these 
two mulgent leases are binding on the pro- 
perty. So far asthe first lease in favour of 
Nandiappa Shetti is concerned, we find 
that after the judgment of 1856 there is no 
record of its existence; on the contrary we 
see thatin Ex. DD which definitely refers 
to the mulgeni lease in favour of Krishna 
Shettithi there is no reference to the lease 
in favour of Nandiappa Shetti. Inasmuch 
as Nandiappa Shetti was very intimately 
concerned in Ex. DD, the omission, I think, 
is very important. Both the above mulgeni 
leases are in respect of plaint item No 2in 
Sch. A, and if would appear from the 
fact that the second mulgeni lease is said 
to be in respect of property with a beriz of 
Rs, 72 that it included the whole of item 
No 2. The mulgeni lease infavour of Nandi- 
appa Shetti was for land bearing a beriz 
only of Rs. 24. It is, therefore, very pro- 
bable that the prior mulgeni in favour of 
Darayya's son was merged in the later geni 
chit in favour of his wife whose heir the 
gon would be. It is certainly quite clear 
from Nandiappa Shetti's dealings with the 
property after 1876 that he never speci- 
fically put forward a claim to his mulgeni 
right. It may, therefore, be inferred .in 
the absence of evidence to the contrary 
that this mulgeni right ceased to exist, at 
any rate before 1364 when lis DD was exe- 
euted, As regards tho second mulgeni in 
favour of Krishna WTuettithi it is argued by 
the learned Government Pleader that it 


was an invalid grant and is not binding on ` 


Government. That itis nota valid grant 
may be conceded, for the proceedings evi- 
denced by the judgment Ex. VII go to 
show that the transaction was a collusive 
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one entered into by the manager of the 
family in order to benefit his wife. As 
there was at least one other member of the’ 
family living on the date of the grant ıt 
would not be binding on her unless it were 
for family necessity, and of this latter there 
is noevidence. It isthen contended for 
the respondents thatthe Government has 
no right toobject to the geni chit, firstly, 
on the ground that no reversionary heir 
can question an alienation made by amem- 
pore the family, and secondly, that the 
right to question it is barred by limitation. 
In support of the first contention the- 
respondents rely on Thayyil Mammad v. 
Purayil Mammad (2) in which it was held 
that under Maramakathayam Law, the 
Attaladakkam heir, i.e., the reversionary 
heir succeeds only to such of the properties 
of the tavazhias have not been disposed 
of by its last members. This decision ap- 
pears to be opposed to an unreported deci- 
sion in Second Appeal No. 857 of 1884, 
and accordingly it would seem only natural 
that when areversionary heir succeeds to 
the rightof aperson entitled to question 
the alienation, the reversioner himself 
would prima facie have that right. It is, 
therefore, possible that the decision in 
Thayyil Mammad v. Purayil Mammad (2) 
may require re-consideration, but for the 
purpose of this suit, I think the question 
can be decided on the second contention 
raised by the respondents, viz., the bar of 
limitation. 

The mulgent chit was grantedin 1862 
when Kolly Shettithi was alive. She was 
then aged about 10. She attained majority 
whether we fix the age of majority at 15 
or 18 years at least twoortbree years be- 
fore her death in 1872. The period of 
limitation thus began to run before her 
death and would not be interrupted by the 
minority of Durgi Shettithi, The right of 
the family to set aside the alienation was, 
therefore, barred in 1874, i. e, before the 
death of Durgi Shettithi. The right of 
Government, therefore to question this 
alicuation is barred by limicction and the 
property cau only be recovered subject to 
the mulgeni rigut created in 1862. 

The third and last question for consider- 
ation relates to the right of the defendants 
to compensation for improvements made 
upon the land and the right of Govern- 
ment to mesne profits in the past. When 


(2) 60 Ind. Cas. 118; 44 M. 140; 12 L. W. 634, (1920) 
M. W N. 768; 39 M. L.J. 702; 29 M. L. T. 45, 
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Government demanded possession from the 
deféndants, an offer was made to pay 
Rs, 1,396 4-0 to defendants Nos. 1 and 2 as 
compensation for the improvements effected 
since 1905, the Government thus recognis- 
ing that owing to their conduct in grant- 
ing a patta to defendants Nos. land 2 in 
1909, they ought in equity to recognise the 
right of defendants to make improvements 
after that date. 

It is suggested for the respondents that 
the defendants are entitled under the 
customary law of South Kanara to compen- 
sation for all the improvements effected 
on the land. They rely on cases reported 
as Daramma v. Mariamma (3) and Ram- 
appa v. Abdulla Beart (4). In the first place 
the right there considered was the right 
of tenantsto improvements and the right 
was limited to improvements which would 
be beneficial to the holding. In the pre- 
sent case, however, it cannot be said that 
the defendants are tenants of the land 
under Government within the ordinary 
meaning of the law of landlord and tenant, 
and 1 do not think they can base their 
claim on this ground. The ground on 
which they must rely is the right given 
under s. 51 of the Transfer of Property Act 
which says that when the transferee of 
immoveable property makes any improve- 
ment on the property believing in good 
faith that he is absolutely entitled thereto, 


the transferee has therightto require the’ 


persons causing eviction to have the value 
of the improvement estimated and paid. 
The qüestion then arises whether the de- 
fendants believed in good faith that they 
were absolutely entitled to the land. They 
are the heirs of Veeranna Shetty, the elder 
brother of Nandiappa Shetti. Nandiappa 
Shetti obtained possession of theland after 
Durgi Shettithi’s death, knowing full well 
that he had no title thereto and that he was 
a mere trespasser. Subsequent dealings 
with the land, as the result of which de- 
fendants Nos.1 and 2 are in possession, did 
not affect the original title in any way. 
The original possession ‘Was gaiued by 
trespass and it can hardly be said that a 
person who enters upon land knowingly 
as a trespasser can bona fide believe that 
he is absolutely entitled thereto. It has 
been held in Narayana Aiyar v, Sankara- 
narayana Aryar (5) that it does not follow 
A 19 Ind. Cas °371;.24M L J 397. 


(4) 69 Ind; Uas. 289; 4P M. L. J. 127. 
(5) 34 Ind. Oas. 040; 1 L. W. 369. 
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from mere negligence that the purchaser 
did not believein good faith that he wag 
the full owner. This ruling isin accord- 
ance with the definition of ‘good faith’ in 
the General Clauses Act, but under that 
definition it is essential to prove that the 
transferee was in fact honest in his con- 
duct. Negligence may in certain circuin-. 
stances be consistent with honesty, but 
where the title is obviously founded on 
possession which is knowingly obtained by 
trespass, it is impossible to hold that the 
trespasser honestly believed that he wag 
the absolute owner. These remarks apply 
directly to Nandiappa Shetti only, but as 
the predecessor-in-interest of defendants 
Nos. 1 and 2 was elder brother of Nandi- 
appa, they are all members of one family. 
This would apply equally to defendants 
Nos. 1 and 2 unless they prove’ positively 
that they acted in ignorance of Nendi- 
appa’s conduct. This they have not done. 
I would, therefore, hold that the defend- 
ants are not legally entitled to the value 
of the improvements under s. 5) of the 
Transfer of Property Act. Inasmuch as the 
Government did recognise their possession 
of the land by issuing a fresh patta in 1505 
and also made an offer to compensate them 
for improvement since that date, Ithink that 
they are now equitably precluded from deny- 
ing the defendant's right to improvements 
made since 1905. The improvements have 
been valued by a Commissioner a Super- 
visor and a Tahsildar,and the Subordinate 
Judge has come to a finding as to the value 
of the improvements, That valuation is not 
now disputed and consequently the defend- 
ants Nos. Land 2 will be entitled to the 
value of improvements effected since 1005 
on the landsin their possession. A gre. t 
portion of the value will be payable to 
tenants and consequently the defendanis 
will only be allowed to draw the amount 
relating tolands in their actual posses- 
sion. 

The rate of mesne profits has been deter- 
mined by the Subordinate Judge and al- 
though his finding has been questioned, 
the learned Government Pleader does not 
seriously press this point, and the only ques- 
tion fordetermination is thedatefrom which 
such mesne profits are payable. Inasmuch 
as the property really vested in Government 
from the date of escheat, viz., 1876, the 
Government would be legally entitled to 
mesne profits from that date and this view 
was held in 8, A. No, 221 of 1915. The 
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claim in the plaint is, however, limited to 
the period since 1898 when the predecessor 
of defendants Nos. 1 and 2 came into pos- 
session and there is no reason why the 
profits from that date should not be award- 
ed. The Government has a legal title to 
the mesne profits and although it is con- 
tended that they. have by their laches dis- 
entitled themselves, the respondents’ Vakil 
is unable to point out in what their laches 
consist. It 18 suggested that inasmuch 
as the Government -has been a very long 
time in establishing their right to an es- 
cheat they have been guilty of laches. It 
is impossible for Government Officers to 
become aware at once of every case of 
escheat, and unless there wasa neglect of 
duty in ascertaining the facts, it cannot 
be held that the Government or its officers 
have been guilty of any dereliction of duty. 
The case relied on by defendants [| Jugger- 
nath Sahoo v. Syud Shah Mahomed Hossein 
(6)] has, therefore, no application to the 
present case. The Government is entitled 
to the mesne profits at the rate found by 
the Subordinate Judge from 1898 till date 
of possession with interest at 6 per cent. 
per annum, 

The appeal is accordingly allowed and 
there will bea decree for the plaintiff as 
indicated above with proportionate costs 
throughout. Respondent will pay costs 
on items 1 and3 and on item 2 respond- 
ent will receive 2/3 costs and pay 1/3 to 
Government. 

Ramesam.—This appeal arises out of 
a suit by the Secretary of State for India 
in Council to recover certain properties in 
South Kanara on the ground that the last 
owner died in 1876 without leaving any 
heirs and the properties have eacheated to 
the Secretary of State. The suit proper- 
ties belonged to an Aliyasantana family 
called the Haladi family. The following 
pedigree gives the admitted relationship 
of the last members. 

Nandamma, 


( ; ; 
Puthoo Shettithi Chickayya. 





Adopted + 
daughter 
Venkamma 


4 Kollu Shettathi 


Durgı Shettithi, 
died 1876. 
(6) 23 W R. 99; 14 B L. R. 386, 2 I. A. 48; 3 Sar. P. 
C, J. 419; 3 Buth. P. O. J. 61 (P. 0.). 


Daraya Shetti, 
died 1866. 
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N. B. Shettithi is the feminine form of 
Shetti. e i 

Daraya Shetti married Krishnamma 
and their son was Nandiappa Shetti who, 
like his mother, did not belong to the 
family of his father, the Aliyasantana 
system being Matriarchal like Marumak- 
katayam system of Malabar. Nandiappa 
Shetti married Kollu Shettithi and was the 
father of Durgi Shettithi but after the death 
of Kollu Shettithi he married a second 
time, and the second wife is the 3rd defend- 
antin the suit. The following pedigree is 
of the family of Krishnamma Shettithi 
wife of Daraya Shetti:— 


KRISHNAMMA SHETTITHI, 


(wife of Daraya Shetti of 
the saa family) 





[ 

Rukmani Veeranna, Nandiappa, 
married 

Venkamma (1) Kollu Shettithi 

(2) Venkamma, 
defendant 
No 3. 
f ) 
Defendant Defendant 
No, 1. No, 2. 


Out of the items of property which are 
the subject of the suit items 1 and 2 
belong to mult warg No. 1 and were origin- 
ally registered in the name of Ganapayya 
Shetty who was referred to in Ex. DD dated 
the lst June 1864 as “my elder brother" 
by Daraya Shetti. (Vide also Ex. W, para. 
3). He musthave died prior to 1856 leav- 
ing Daraya Shetti as the sole male mem- 
ber in the family (See Ex. Ill). Venkamma 
Shettithi the mother of Kollu Shettithi 
was adopted into the family. Daraya Shetti 
djed in 1866 (Ex. G) On the petition of 
Kollu Shêttithi Ex. D (13th August 1866) 
and with tbe assent of her husband Nandi- 


appa Bhelti the lands were registered in 


the name of the latter. Kollu Shattithi 
died in 1872 and after her death her daugh- 
ter Durgi Shettithi died in 1876 aged about 
11. In 1878 certain persons claimed to re- 
cover the property from Nandiappa Shetti 
his brother Veerana Shetti and another 
on the ground that they are members 
of the family of Daraya Shetti and en- 
titled to succeed to the property. The 
District Munsif gave them a decree but on 
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the appeal of the defendants the suit was 
dismissed by the District Judge of South 
Kanara, Mr Best (afterwards Mr. Justice 
Best) Ex. CO, dated the 9th September 1881. 
Only the appellate judgment is available, 
From paras. 6 to 9 of the appellate 
judgment we see that it was admitted by 
both the parties that Venkamma who was 
adopted was the daughter of one Nandia 
Shettithti who was the daughter of one 
Krighnamma. The plaintiffs in that case 
belonged to the Kavanjur house and they 
alleged that the Kavanjur family and the 
Haladifamily were branches of the same 
Aliyasantana family, whereas the defendants 
alleged it was a distinct family. Though 
paras. 4and 24 ofthe District Judge's judg- 
ment (in which he says that Durgi Shettithi 
was not regarded by the plaintifs’ as pos- 
sessing joiat rights with themselves) may 
lead to the impression that he meant to 
find only that the plaintiffs’ branch was not 
related closely enough to the Haladi branch. 
Paragraph 27 shows that he also found that 
the plaintiffs failed to establish their rela- 
tionship with Daraya and other members 
of the Haladi house. In para, 21 he also 
remarks that the genealogical table filed by 
the plaintiffs was incorrect. In fact a 
perusal of his whole judgmnt shows that 
his opinion wasthat the Kavanjur house, 
the Manjurbeth house to which the adopt- 
ed Venkamma belonged and the Haladi 
house were all distinct families, though 
it may be also thought that in the same 
family distant branches are not entitled to 
inherit In 1886 the suit properties were 
sold by Nandiappa Shetti to his wife and 
son, Ex. GG, dated the 5th January 1886. 
These again sold the same properties to his 
brother Veeranna Shetti by Ex. HH, dated 
the 7th September 1898 and it is as the 
representative of the vendee of Ex. HH 
that defendants Nos. l1 and 2 are in posses- 
sion ofsuit properties, In 1902 one Koragu 
Shetti who is P. W. No. 12 in the case 
sent a petition to the Collector of South 
Kanara saying that the properties have es- 
cheated. There was a notice in the Dis- 
trict Gazette calling for claimants. There- 
upon Ex. was presented. by one 
Anthayya Shetti who claimed to be the 
heir. He belonged to Choradi and produced 
a pedigree which i~ now Ex U. According 
to this pedigree, his own branch and the 
natural family of the adopted Venkamma 
belonged to the same family as the Haladi 
family. According to him this family 
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could not be the Manajurbet house, for 
Manjamma grand-daughterof Subba Chetty 
and P. W. No. 4 in the former suit (vide 
para, 22 of Ex. CO) does not appear in 
the pedigree Bx. U. Exhibit U, therefore, is 
opposed to the findings of the District 
Judge in the former case. I do not say 
that Kx. OO is conclusive against Anthayya 
Shetti. If the pedigree put forward by’ 
Anthayya Shetti is otherwise proved, it 
may be said that the Haladi family has 
still heirs, But Amthavya Shetti never 
brought forward such proofs before the 
Oollector nor did the defendants adduce 
such proof now. Anthayya Shetti's branch 
and the Haladi family can be shown to 
be connected by showing that Anthayya 
Shetti’s mother’s mother’s mother Parames- 
wara Shettithi (though itappears as Chen- 
namma Shettithi in another paper, vide 
para, 2 of Mr. Lansashire’s letter dated 14th 
December 1905 Ex. Q) and Puthoo Shetti’s 
mother were sisters. In January 1904 
Koragu Shetti repeated his petition Ex. Z- 
1. He gave the deposition Ex. BB in 
which he said Anthayya Shetti is not 
a member of the family of Daraya Sketti. 
He again filed the petition Ex. Z-? in 
which he said that he was not at all a 
member of the family of Durgi Shettithi 


.and he does not also belong to the Gothra 


of the said Durgi Shettithi, This Anthayya 
Shetti belongs to the Gothra of Weeranng 
Shetti. He again sent the petition Z-3 and 
gave the deposition Ex. EK in which he 
said ‘either Seshi Shetti or Anthuyya 
Shettiis not a member of the family of 
Seshi Shetti was the elder 
brother of Anthayya Shetti. It would 
appear that ina vakalat executed by Kooly 
Shettithi in 1866 in favour of Seshi Shetti 
the latter was described as ‘brother in the 
family’ (vide Exs. Q and W.) Kollu Shet- 
tithi was at that time aged only 14 Whe- 
ther the expression ‘brother was merely 
used for courtesy or whether Kollu Shet- 
tithi believed that her natural mother Ven- 
kamma Shettithi was related, as cousio 
analoguous to a sister, to Kollu Shettithi 
the mother of Anthayya Shetti or whe- 
ther there was any other reason for the 
deceription is not clear. Koragu Kletti 
denied any relationship in Ex ER, In 
Ex AA another statement by him he said 
that the relationship was falsely give: to 
justify the giving of the vakalat, as val alat 
should be given under the then Regulation 
toa Vakil or a relation. The Government 
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apparently thought that the description 
of Shesha Shetti in the vakalat taken with 
the fact that Anthayya Shetti was the 
brother of Seshi Shetti would be fatal to 
their claim by escheat. The matter was 
then set at rest on 12th June 1905. See 
Ex. Q. In 1910, there is again a petition 
by one Ganapayya Shetti reporting that 
the properties are liable to be escheated 
and after further enquiry the Government 
passed proceedings Ex. Q sanctioning the 
taking offurther action. The present suit 
was launched in 1919. The statement in 
Ex. DD that there are no other heirs may 
refer only to Daraya Shetti’s branch and may 
also be interested and thus is not conclusive. 
Two witnesses P. W. No. 3 and P. W. No. 
12 have been examined by the Government to 
make out a prima facie case of escheat. 
Plaintiff witness No. 3 says that his father 
Ganapayya Shetti belonged to Choradi 
family to which Anthayya Shetti and Seshi 
Shetti also belonged. This Ganapayya Shetti 
appears in Ex. U. He then says: “After 
Durgi Shettithi died she had not any chief 
heirs. By chief heirs I meant the nearer 
heirs such ag olderor younger brothers, etc. 
* t * Tdonot know whether mem- 
bers of Patre Soorappa Shetti's family had 
any right or not in the property of Durgi 
Shettithi’s family. They belonged to one 
and the same family divided long ago. I 
have heard my father saying that the mem- 
ber of Patre. Soorappa Shetti’s family and 
those of Durgi Shetti’s family were mem- 
bers of one and the same family divided 
long ago. My father didnot tell me when 
the partition was effected among them. 
My father told me that partition was effect- 
ed among them, between us and them a 
very long time ago, Ido not know whether 
pollution was observed between the mem- 
bers of my father’s family and those of 
Durgi Shettithi's family. [ was then very 
young. So far as | know there are not 
any heirs in Durgi Shettithi’s family.” It 
is evident fiom this witness that while 
to>a certain extent he supporis the 
plaintiff he gocs on giving evidence tend- 
ing to show that the branch of his 
father, Seshi Shetti and Anthayya Shetti 
is related to the Halaci family, but gives 
no definite pedigree lo prove the relation- 
ship. Ifthe family of Ai.thayya Shetti is 
really related tothe Haladifamily I would 
be inclined to hold that their branch-(and 
not single individuals of that branch) 


would be entitled to the suit property. M., L, J. 240, 
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See Manjappa Ajri v. Marudevi Hengsu (7) 
and Krishnan Nair v. Damodaran Nair 
(8). But the question before us is, is any 
such relationship proved? The evidence 
of P. W. No. 3 is very vague and I 
also suspect him to have been tampered 
with by the opposite side. Plaintiff witness 
No. 12 also says: “I say that there: are 
I have 
heard it said bv other persons that he 
isa divided family member * £ * 
Thereafter I came to know of that * * 
s F * The allegation that there 
are no proper heirs to the said Koolu 
Shettithi is true. But there are heirs to 
her inthe family”. The evidence of this 
witness is opposed to his former depositions 
in Exs. Fly and AA. His present state- 
ment that there are other divided members 
is not even evidence as he does not men- 
tion. I think this witness was also tam- 
pered by the opposite side and no reliance 
can be placed upon him. The result is 
that though two witnesses for the plaintiff 
throw out suggestions tending to show that 
there are heirs, these suggestions are 
indefinite and do not amount to proof of 
any definite pedigree. Under such circum- 
stances, [ am inclined to think that the 
plaintif has discharged the burden that 
rests upon him of making out a prima 
facie case that there are no heirs [sse 
Gridart Lall Roy v. Bengal Government 
(L)]. So far as aay definite evidence can be 
given the plaintiff has shown that there are 
no heirs.: As to distant branches what we’ 
have is very vague and it is for’ the de- 
fendant to prove any pedigree showing the 
existence ofa heir. I, therefore, think that 
the Government have established that the 
properties have escheated. 

{ agree with my learned -bro‘her that 
the plaintiff is now precluded froin ques- 
tioning the mulgeni leaseof 1862 Asthis 
mulgent lease covered the whole of item z 
(vide para. 3 (3) of the plaint) it is un- 
neressary to consider the first mulgeni lease 
of 1838 as it is almitted that it covered 
only a portion of item 2 Probably it 
ceased to exist as my learned brother has 
found. 

As to improvement, the question arises 
only as to items land 3as we have found 
{hat item 2 is subject to a mulyen2 lease 
and the defendants are not lable to be 


7) 82 Ind Cas 165; 39 M. 12; 80M. L. J. 204. | 
8) 17 Ind. Oas. 769; 38 ME 48, 13 M. L.T. 163, 24 
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evicted, the plaintiff being only entitled 
to` the rents. I agree with my learned 
brother that the defendants are not entitled 
to Improvements under the Customary 
Law of South Kanara but if at all, only 
under s. öl of the Transfer of Property Act 
and that they are entitled to improvements 
effected after 1905; it seams to me that the 
defendants are entitled to such of them 
as were effected after 1898 and before 1902. 
As Durgi Shettithi died in 1876 and as no 
claimant came forward and established his 
claim successfully by 1883 the wife and 
son of Nandiappa Shetti who obtained the 
pale-deed Ex. GG from Nandiappa Shetti 
completed in 1888 atitle by prescription 
against all possible claimants other than; 
Government. Between 1888 and 1402 there 


i nothing to show that it was very clear that, 


there were no possible heirs who might 
have claimed the property or that Veeranna 
Shetti the vendee under Ex. HH knew 
definitely that there were no heirs other 
than Government who might have claimed 
the property. Thus, though prior to 1888 
Nandiappa Shetti and his wife and son 
might be regarded as trespassers of the 
property, Veeranna Shetti after his pur- 
chase in 1898 might have thought that his 
vendors had an absolute title of the pro- 
perty and that he himself purchased an 
absolute title. It is true he being a brother 
of Nandiappa Shetti knew the immediate 
prior history of the family. But there is 
nothing in such prior history or otherwise 
to show that there might not be heirs who 
could claim the property between 1876 and 
1882. It seems to me that itis more likely 
that Veeranna Shetty might have bona 
fide thought that there might have been 
heirs who could have claimed the property 
but by their failure to claim it he obtain- 
ed an absolute title in 1898, than that he 
definitely knew that there are no other 
heirs entitled to the properiy and the Gov- 
ernment are, therefore, entitled to it by 
escheat and he has, therefore, not obtained 
an absolute title to the properties, Any- 
how, the Tahsildar issued the patta or 
kudtledar in Veeranna Shetti's name (see 
Ex. Q) and, therefore, he wag justified in 
thinking that even the Government has 
no title. I, therefore, think that the defend- 
ants are also entitled to all improvements 
made on items 1 and 3 between 7th 
September 1898 the date of Ex. HH to May 
1902 when the case about escheat was 
started. Imay alsoeohserve that a patta 
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“ras issued to Veeranna Shetti for it is 
observed in para. Gof Ex. W: “It is on this 
purchase right that Veeranna Shetti lav- 
pened to be kudtledarin Fasli 1312°: vrje 
Narayana <Atyar v. Sdnkaranarayins 
Aiyar (5) and Durgozt Row v. Fakeer Sahi! 
(9) Where the improvements are effecte | 
by tenants thelr position is even -better on 
the question as to whether they were ellec- 
ed bona fide. But, as the period is small 
and the question is of importance as to 
item 1 only, I do not think it necessary 
to differ from the order proposed by the 
learned brother. 

The next point relates to mesne profits 
The Government claim them from 1592. 
The respondents’ Vakil relied on Rama- 
swami Iyer v. Venkatarama Iyer (10) and 
Subbe Goundan v. Kriıshnamacharı (11) 
But these cases relate to claims by mem- 
bers of joint families ‘seeking to repudiate 
alienations by a father or by a manager of 
the family. In this case, repudiation br 
the plaintiffs involved a consideration of 
various equities and in such cases it might 
well be said that the right to mesne pro- 
fits arises only from the date of the repu- 
diation. No such equity arises in the 
present case. The respondent also relies 
on Juggernath Sahoo v. Syud Shah Mahomed 
Hossein (6), but it cannot be said that the 
Government are guilty of any laches in this 
case. Therefore, the Government are cen- 
titled to mesne profits from the 7th Sap- 
tember 1898 the date from which they 
claim, such profits being the actual profits 
of items 1 and 3 as found by the Sub- 
Judge minus the assessment and land-cess, » 
and the rent of Rs. 76 for item 2 minus 


assessment. J agree with my brothers 
order about costs. 

V. N. V. 

R. L. Appeal alowed. 


9)-30 M. 197; 1M. L T. 483; 17 M LJ 9 

10) 75 Ind Oas. 408, 46 M 815,45 M.L J 203, 18 
L. W. 183; (1923) M. W N. 786, A. l1 R 1921 Mad, 
8 


1. 

(11) 68 Ind. Cas, 889; 45M 449, 30M L T 217: 
42M. LJ. 372, 15 L W. 537; (1922) M W. N, 299, A. 
1. R. 1992 Mad. 112. 
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ALLAHABAD HIGH COURT. _ 
First APPEAL FROM ORDER No. 215 or 1925. 
April 13, 1926. 

Present:—Mr. Justice Walsh and 
Mr. Justice Dalal. 

Lala JOHARI MAL AND orsERs— 
PLaINTIFFS—APPELLANTS 
VETSUS 

- OHANDRA SEN AND aNoTHER— 
DEFaNDANTS—-RESPONDASNTS. 

Cunt Procedure Code (Act V of 1908), O. XVII, rr. 
2, 8, application of Plaintiff present, but unprepared 
—Dismissal for default —Appeal. l 

Where a plaintif apphes for an adjournment bo- 
cause his witnesses are not ready, and, on his request 
being refused, expresses his inability to proceed with 


- 


trial of the suit and the Court dismisses the suit 

He default, the Court must be deemed to have acted 

underr 3 and notr 2 of O. XVIL O. P.O, although 

it did not proceed as laid down inr. 3, and the order 
is appealable. 

First appeal from an order of the Dis- 

trict Judge, Bareilly, dated the 2nd of 


October 1925. 


Messrs. N. P. Asthana and S. B. Johan, 
for the Appellants. 

Mr. Rana Kant Malaviya, for the Re- 
spondents. 


JUDGMENT.— This is an appeal from 
an order of the lower Appellate Court re- 
fusing to entertain an appeal by the 
plaintiffs, Benwari Lal and Johari Mal. 
The opinion of that Court was that no 
appeal lay. In the Trial Court of the Sub- 
ordinate Judge, the suit was adjourned for 
hearing to 30th January 1925. On that 
date Benwari Lal plaintiff was present in 
Court and applied for an adjournment on 
the ground that one of his witnesses was 
not present, and the other who was present 
had not brought with him the account 
books which he was directed to bring, The 
Trial Court refused to adjourn the hear- 
ing and when the plaintiff expressed his 
inability to proceed with the trial of the 
suit, the Court dismissed the suit, stating 
in its judgment that it was dismissed for 
default. From the order sheet inthe Ver- 
nacular, it appears that Benwari Lal was 
present throughout the proceedings up to 
the time when the Subordinate Judge 
passed the order of dismissal. ; 

The question is whether the suit was 
dismissed under the provisions of r. 2 or 
r.3 of O. XVII. An appeal would lie in 
case it was dismissed under r. 3, We 
are of opinion that r. 3 would apply to 
the circumstances of this case. The pro- 
visions of r. 2 are applicable only when 
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e the parties or any of them fail to appear. 


Inthe present case, both the'plaintif and 
the defendant were present. It is true 
that the Subordinate Judge did not act 
according to law and did not proceed to 
decide the suit on the basis of the evidence 
already onthe record. He stated in his 
judgment that the suit was dismissed for 
default. This, however, does not prove 
that the proceedings were taken under 
r. 2. The Subordinate Judge ought to 
have acted under r, 3, and the plaintiff 
must have the benefit of the proper pro- 
cedure. We hold that he was entitled to 
appeal. 

We set aside the order of the lower Ap- 
pellate Court and remand the proceedings 
to it for re-hearing of the appeal accord- 
ing to law. Costs here and heretofore 
shall follow the event. 


S, 8. Order set aside, 


OUDH CHIEF COURT. 
First Civit APPBAL No.7 or 1928. 
March 22, 1926. 

Present: -Sir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Hasan. 
Tewari BRIJ CHANDRA AND oTHERS— 
PLAINTIFFS —APPKLLANTS 


VETUS 
Rani SUBHADRA KUN WAR— 
DERENDANT——RESPONDENT 

Oudh Estates Act (I of 1869), s. 22 (5)—‘Brother,’ 
whether includes natural brother of adopted person 
‘Hindu Law-—Adoption—Dattaka form—Severance 
from natural family, 

Natural brother of a person adopted validly in 
dattaka form is nota “brother” within the meaning of 
s. 22 (5), Oudh Estates Act [p. 800, cols. 1 & 2] 

The question of relationship between two persons, 
whenever 16 arises for the purpose of determining the 
applicability or otherwise of any of the clauses of s. 
22 of the Ouch Estates Act, must always be settled 
with reference to the personal law of the parties. It 
appears impossible to interpret the word “brother” 
except as brother within the ordinary meaning of the 
pérsonal law to which the parties are subject. [p. 806, 
col. 1; p 805, col. 1 

An adoption m dattaka form effects a complete 
severance of the poon adopted from his natural 
father's family and the separation is rendered no lees 
absolute because owing to blood ties he is prohibited 
from marrying within the prohibited degrees in the 
family of his natural fathor or has certain other 
obligations cast upon him. [p. 603, col. 2. 

Appeal from a decree of r. Justice 


Ashworth, in Original Suit No.1 of 1925, 
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dated the 19th December 1925, printed as 
94 Ind. Cas. 294. 

Dr. Surendra Nath Sen, Messrs. L. S. 
Misra, M. H. Qrdwai, Niamat Ullah, 
Bhairon Prasad and Salig Ram, for the 
Appellants, 

Sir Tes Bahadur Sapru, Messra, Bishesh- 
war Nath Sirivastava, Alt Zaheer, Makund 
Bihari Lal, and M. Wasim, for the Respond- 


ent. 
JUDGMENT. 

Stuart, ©. J.—( March 17, 1926).—This 
isa paintiffe’ appeal from the decision of 
Mr. Justice Ashworth, dated 19th Decem- 
ber 1925, dismissing their suit for the 
ah a of the Sissendi Taluga in the 

ucknow District. At the time when Act 
I of 1869 came into effect, the Sissendi 
Taluga was owned and possessed by Raja 
Kashi Prasad, who held the estate under 
the provisions of s.4 of that Act aga per- 
son whose lands had been specially ex- 
empted from confiscation. His name is 
entered as the third name in the Second 
Schedule of the Act, the third name in 
List No. I, the third name in List No. II, 
and the first name in List No. Y. Raja 
Kashi Prasad belonged to the Ganesh 
Prasad branch of the family. The common 
ancestor Lalman had two sons Ganesh 
Prasad and Ram Din. Ganesh Prasad had 
two sons, Raja Kashi Prasad and Sheo 
Prasad. The defendants Nos. 2 and 3 to 
this suit are Ohandra Dhar and Chandra 
Parkash, ‘the sons of Sheo Prasad. It is 
the case for these two defendants and for 
fhe principal defendant Rani Subhadra 
Kunwar, the widow of the late holder, 
that Raja Kashi Prasad, who was a Brah- 
man, adopted on the 15th June 1866, 
under the dattaka form of adoption regu- 
larly and legally under the Mitakshara Law, 
the late Raja whose name was Ram Krishna 
but who was subsequently called Chandra 
Shekhar, Ram Krishna was the second 
son of Madho Prasad. Madho Prasad was 
the son of Ram Din. There is ‘no dispute 
now asto the fact that Ram Krishna was 
so adopted, for Dr. S. N. Sen, the learned 
Counsel for the plaintiffs-appellants, bas, 
at the commencement of the argument, 
accepted that he was adopted in this manner. 
It is thus agreed between parties that Raja 
Kashi Prasad adopted regularly in the 
dattaka form a member of the Ram Din 
branch of the family. At the time of his 
adoption Ram Krishna was given the name 
of Chandra Shekhar, He married Rani 


BRIJ CHANDRA V. SUBHADRA KUNWAR. 


799 


ee Kunwar the present defencaunt 


o. l. 

Raja Kashi Prasad executed on the Ilta 
of May, 1871, a valid Will, by which ho 
devised certain benefits in certain property 
in favour of hisown widow; and on the 
oth April, 1873, he executed a registered 
document attested by witnesses, which is 
filed in these proceedings as Ex. I, in 
which he recited amongst other matters the 
fact that he had adopted Ram Krishny 
afterwards called Chandra Shekhar in th» 
dattaka form. Raja Kashi Prasad diel 
on the 28th of August 1873. He was suc- 
ceeded by Raja Chandra Shekhar who die; 
on the 12th February, 1923. 

On the 23rd of May, 1925, the suit, our 
of which the present appeal arises, wa» 
filedin the Court of the District Judge of 
Lucknow. It was transferred for hearing 
to the Ohief Court on the original side and 
has been decided as already stated. The 
plaintiffs in this suit are Brij Raj Chandra 
and Raghuraj Chandra (two surviving 
sons of Madho Prasad), Krishna Narvin. 
the eldest son of Brij Kishore the son of 
Ram Chandra who was the eldest son of 
Madho Prasad, and his three younger l:c- 
thers: Bishan Narain, Raj Narain ena 
Har Narain. There are three other plaint- 
iffs, Ganesh Bihari Misra, Pandit Shirt 
Niwaz Shukla, and Pandit Shri Prakash 
Shukla, who havé purchased a half shure 
in the estate from the six plaintiffs al- 
ready mentioned by a sale-deed on the “th 
of August 1924. The case put forward hy 
these nine plaintiffs was that on the death 
of Raja Chandra Shekhar the first six 
plaintiffs were entitled to succeed to the’ 
taluga under the provisions of the present 
cl. 5o0fs. 22 of Act Iof 1869, as amended 
by Act X of 1885 and Local Act III of 
1410. It was observed both in the Trial 
Court and in appeal that the claim on 
behalf of plaintiffs Nos. 1 to 6 was incon- 
sistent with this prayer. It is clear on 
the. plaintifs’ own showing that the estate 
is anestate which, under the provisicns 
of the Act, should descend to a single 
heir, and the claim of the first six plaint- 
iffs to succeed jointly to the estate is, on 
the face of it, one which cannot accord- 
ingly be decreed. It is now agreed between 
parties that on the merits the only one 
out of the six plaintiffs, who, on the allega- 
tions in the plaint, can be entitled to suc- 
ceed, is Krishna Narain who will, if Lis 
contention be accepted, be considered to 


hither 


800 


BRIJ OHANDRA V, SUBHADRA KUNWAR. 


[95 I. 0. 1926] 


be the eldest male lineal descendant of the ,this appeal. This is the main question dis- 


eldest brother of Raja Chandra Shankar. 
The learned Trial Judge dismissed the suit 
on the preliminary finding that Raja 
Chandra Shekharhad succeeded Raja Kashi 
Prasad as his son under the first clause of 
s. 22 of ActI of 1869. He held that the 
word “gon in that clause included a son 
adopted by ceremony where the personal 

“law of the deceased taluqdar allowed such 
adoption. He further held that, inasmuch 
as Raja Chandra Shekhar had been adopted 
in the dattaka form by Raja Kashi Prasad, 
who was entitled so toadopt him under 
his personal law, such legitimate sons of 
Madho Prasad as were alive at the time of 
adoption, or were born after the adoption, 
were not the “brothers” of Raja Chandra 
Shekhar within the meaning of cl. 6 of s. 
29 ag amended, Asa result of this finding 
he arrived at the conclusion that there were 
no heirs coming under the first five clauses 
and that Rani Subhadra Kunwar succeeded 
as a widow of the late Raja under the 6th 
clause of 8.22 as amended. He dismissed 
the suit accordingly. 

It does not appear necessary to deter- 
mine, for the purposes ofthis appeal, whe- 
ther Raja Chandra Shekhar succeeded Raja 
Kashi Prasad on the latter's death as his 
“gon under cl. 1, reading the word “son” 
to include a son adopted by ceremony 
where the personal law of the deceased 
talugdar allowed such adoption. We are 
considering the succession to Raja Chandra 
Shekhar and the only cousideration which 
arises is as to the succession to Raja 
Chandra Shekhar. It is necessary to de- 
cide whether the Act determines the devo- 
lution, or whether the property has come 
out from under the Act and the devolution 
has to be determined otherwise. I am of 
opinion that by the execution of Ex. I 
the terms of the Act were sufficiently com- 
plied with to effect the adoption of Chandra 
Shekhar in the special sense of adoption 
under Act I of 1869, and, this being my 
view I find that succession is regulated by 
Act I of 1869. It does not appear to he 
material whether Raja Chandra Shekhar 
succeeded under the provisions of cl. 1 or 
cl. Sof Act I of 1869 as it then stood. I 
note in passing that if I took the view that 
the. succession was under the ordinary law 
and not under the provisions of the Act the 
appeal must fail. 

This takes me to the sole question which, 
in my opinion, is necessary to decide in 


cussed by the learned Trial Judge in his 
judgment. Can »Ram Chandra, Brij 
Chandra and Raghuraj Chandra be con- 
sidered the brothers of Chandra Shekhar 
within the meaning of cl.5 of 8. 22, as 
amended, in view of the admitted fact 
that Chandra Shekhar, who was then known 
as Ram Krishna, was adopted by valid 
dattalka adoption on the ldth of June, 
1866, by Raja Kashi Prasad ? If this ques- 
tion is answered in the negative the suc- 
cession is’ first to the widow and then to 
the collaterals in the Ganesh Prasad branch, 
and it is not until all the collaterals in 
the Ganesh Prasad branch are exhausted 
that succession can open to the Ram Din 
branch to which the plaintiffs Nos. lto 6 
belong. < 
The point has been before the late Judi- 
cial Commissioner's Court but has not been 
decided authoritatively. Ina suit for the 
determination of succession in the Mahewa 
Taluya, a certain Balbhaddar Singh was 
found to be adopted by his uncle Girwar 
Singh and to have succeeded as adopted 
son to the taluga. Balbhaddar Singh and 
Sheo Singh were the sons of Dunia Singh 
Girwar Singh's brother. On Balbhaddar 
Singh's death, the two claimants to the 
taluga were his widow Raghubans Kunwar 
and his natural brother Sheo Singh. If 
Sheo Singh were considered to be the bro- 
ther of Balbhaddar Singh within the 
meaning ofcl.6 ofs. 22 of Act Iof 1869, 
as it then was, he succeeded in preference 
to the widow who came under cl. 7; but 
if he were not considered a brother the 
widow's claim was superiori. In order to 
determine that question, it was necessary 
first to held that succession was under Act - 
I of 1869. When the appeal came for 
hearing beforethe Court ofthe Judicial 
Commissioner, the Judicial Commis- 
sioner Mr, Ross Scott took the view 
that Sheo, Singh could not be consider- 
ed a brother of Balbhaddar Singh. Mr, 
Spankie took the view that he should be 
considered a brother, Both found that 
succession was under Act I of 1869. When 
the question came before their Lordships 
of the Judicial Committee, they did-not 
determine it for the following reason. They 
found that the succession was not under 
the Act but under the sanad and that under 
the sanad the widow was excluded. If 
the widow were excluded Sheo Singh was 
the nearest male heir, If he did not 
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succeed as Balbhaddar’s brother he suc- 
ceeded as Girwar’s nephew. Their Lord- 
ships, therefore, did not, determine the 
point. This case will be found reported 
, 43 Thatur Sheo Singh v. Rani Raghubans 
Kunwar (1). 

It appeara desirable before interpreting 
the word “brother” in the clause in ques- 
tion, to consider that the position of Ram 
Krishna, known after his adoption as 
Ohandra Shekhar, was under the Hindu 
Law to Madho Prasadand Ram Chandra, 
Brij Raj Uhandra and Raghuraj Ohandra 
as aresult of his adoption in the dattaka 
form in the year 1866. The Oourt has 
had the advantage of having this point 
argued clearly and fully by competent 
Counsel who have referred both to original 
texts, commentaries and reported decisions, 
I propose first to examine the original 
texts that have been placed bsfore us. 
The main originals are passages in the 
Code of Manu and the Mitakshara Oode. 
Tas parties are governed by the Mitakshara. 
In the translation of the Laws of Manu, 
Sacred Books of the Bast, Volume XXV 
printed in 1886, are, under Oh. IX (In- 
heritance) paras. 141 and 142, page 355:— 

“141. Ofthe man who has an adopted 
(datrima) son possessing all good qualities, 
that same (son) shall take the inheritance, 
- though brought from another family. 

“142, An adopted son shall never take 
the family (name) and the estate of his 
natural father; the funeral cake follows the 
family (name) and the -estate, the funeral 
offerings of him who gives (his son in 
_ adoption) cease (as far as that son is con- 
cerned),”’ 
and paras. 158, 159 and 160 at page 359:— 

“158. Among the twelve sons of men 
whom Manu, sprung from the gelf-existent 
(Svayambhu), enumerates, six are kinsmen 
and heirs, and six not heirs, (but) kins- 
men. ` 

“159, The legitimate son of the body, 
the son begotten on a wife, the son adopt- 
ed, the son made, the son secretly born, 
and the son cast off (are) the six heirs and 
kinsmen. 

“160. The son ofan unmarried damsel, 
the son received with the wife, the son 
_ bought, the son begotten on a re-marri- 


ed woman, the son self-given, and the son , 


ofa Sudra female, (are) the six (who are) 
` not heirs, (but kingsmen.”. 


(1) 80. O. 317; 27 A. 63i; 90, W. N. 1009; 2 0 
Ju, J. 194 lo M, L. J, 352; 32 I, A, 203 (P, Q.), 
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The passages ia the Mitakshara, 


naghten and Oolebrooke’s Translation 1. 


the edilion of Girish Chandra Tarkalanks ', 
1870, are contained in Ch. 1,8. Xi paras. 
380, 31 and 32:— 

“30. Manu, having premised two seis 
of six suns, declares the firat six to ba 
heirs and kinsmen: and the last to be not | 
heirs but kinsmen; ‘The true legitimate 
issue, the son of a wife, a son given, and 
one made by adoption, a son of concealed 
origin, and one rejected (by his parents}, 
are the six heirs and kinsmen. The son 
of an unmarried woman, the son of a preg- 
nant bride,ason bought, a son by a twica 
married woman, a son self-given, and a 
son by a Sudra woman, are six not heirs 
but kinsmen.’ 

31. That must be expounded as signify- 
ing, that the first six muy take the heirlage 
of their father’s collateral kinsmen (sapindus 
and samanod acas) if there beno nearer 
heir: but not so the last six. However, 
consanguinity and the performance of duty 
of offering libations of water and so forth, 
on account of reldtionship near or remote, 
belong to both alike. 

“32. It must be so expounded; for the 
mention of a given son in the following 
passage is intended for any adopted or suc- 
cedaneous son. ‘A given son must never 
claim the family and estate of his natural 
father. The funeral oblation follows the 


family and estate; but of him, who has 


given away his son, the obsequies fail.’” 
These are authoritative. There are next 
commentaries, the earliest of which is not: 
considered to be before the sixteenth cen- 
tury A. D., which possess some authority 
but not as great an 
authority as Manu and the Muitakshura. 
These are the Dattaka Chandrika and 
Datteka Mimansa. These commentaries 
were recognised by their Lordships of the 
Judicial Committee as authoritative in the 
case of Bhagwan Singh v. Bhagwan Singh 
(4). Tam quoting Sutherland’s Translation 
as given in Rai Bahadur Jogendia Chandra 
Ghose’s Principles of Hindu Law, Volume 
LU, Oaleutta, 1919. There the views of the 
Dattaka Ohandrika on adoption will he 
found in s. II, paras. 18 and 19 at page .88 
which are as follows:— _, . 
‘18, On the subject (of adoption) Manu 
says, ‘A given son must never claim, the 


(2) 21 A. 412 atp 418; 1 Bom, L. R. 311; 3 0. W. 
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family, and estate of his natural father. 

The funeral cake follows tlie family and 
estate; but of him, who has given away his 
son the obsequies fail.’ 

19. It is declared, by this, that through 
the extinction of his filial relation from 
gift alone, the property of the son given, 
in the estate of the giver, ceases; and his 
relation to the family of that person, is 
annulled.” 

Remarks as to a Dwyamushyayana, a per- 
son adopted under a peculiar stipulation 
kaown as a son of two fathers which are 
contained in para. 34, page 194, et seq, have 
no bearing upon the case ofa son adopted, 
as Ram Krishna was adopted, in the dattaka 
form. There remain the comments of the 
Dattaka Mimansa on the subject. The 
most importantof these are contained in 
the same volume of the Hindu Law Suther- 
Jatid’s Translation at page 77 in ss. 6 to 10, 
These are as follows:— 

“§ Manu, next propounds another rule. 
‘A given son, must never claim the family, 
and estate ofhis natural father. The fune- 
yal caks follows the family and estate: but 
of him, who has given away his son, the 
obsequies fail,’ 

7. The son given, must never claim his 
natural father’s familyand estate. Thus, 
‘the obsequies, that is, the funeral repeat 
(which would have been) performed by 
the son-given, fails of him, who has given 
away his son.’ 

“8. The author of the Chandrika thus 
explains, “By thatit is declared, that by the 
act alone, creating the filial relation, pro- 
perty of the son-given, in the estate of his 
adopter, is established and connection to 
him as belonging to the same family en- 
sues. But through extinction of the filial 
relation, from the mere gift, the property 
of the son-given, in the estate ofthe giver, 
is extinguished; and connection to the 
family ofthe giver annulled.” 

“9, But, although by the text of Manu, 
connection to the family of the natural 
parent, is annulled: what proof is there, as 
to the connection to the family of the 
adopter, being established ? On this point 
Vrihat Manu, declares, ‘Sons given, pur- 
chased, and the rest, retain relation of 
sgpinda, to the natural father, as extending 
to the fifth and seventh degrees; like this 
their general family, (which is) also that 
of their adopter.” 

“10, The relation as sapinda of sous given, 
purchased, and rest, to the natural parent, 
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continues; by gift, and so forth even, that 
does not fail; fos, by reason of consisting 
in connection through containing portions 
(of the natural father), it is not possibly 
to be removed, while the body lasis. By 
this it is declared, that the relation of 
sapinda, in question, is the consanguineal 
connection only, and not connection by the 
pinda or funeral cake; for, that this latter 
is barred isshewn by this passage; ‘Of 
him, who has given away his gon, the ob- 
sequieg fail,’ Anticipating a question as 
the extent of this relation as sapinda, the 
author adds:—‘Extending to the fifth, and 
to the seventh degree, etc.’ The meaning 
is this :—‘Extending to the fifth degree’ 
completing five, that is, embracing, five 
degrees so, of the expression ‘to the seventh 
degree.” 

It would appear from the authorities 
that Manu lays down clearly that an adopt- 
ed son is never to take the family and 
estate of his natural father. In respect of 
what is known as “the funeral cake” he 
stated that the presentation of the cake 
must follow the name and the estate, and 
that in these circumstances such person 
is not competent to present funeral offer- 
ings to his natural father. On the question 
of severance from his natural family this 
last proposition has a very important bear- 
ing. In the case of all Hindus, but partic- 
ularly inthe case of Brahmans such as the 
parties are, the duty of performing the 
ceremonies which confer spiritual benefit on 
a deseased relative is an essential portion of 
the family relationship. The offering of 
the cake is an outward sign of the confer- 
ment of spiritual benefit, and by laying 
down, as it is laid down here, that the 
funeral cake follows the family name and 
the estate, and that, therefore, the funeral 
offering for the benefit of a man who 
gives his son in adoption ceases as far 
as that son is concerned, Manu severs 
completely the adopted son from the family 
of his nafural father, The Mitakshara does 
no more than confirm verbatim the Injunc-. 
tion of Manu in this particular, and the 
Dattaka Mimansa quotes the same proposi- 
tion of Manu. In the sixth paragraph of 
this section the commentator quotes the 
same passage of Manu and adds as his ex- 
planation in the seventh paragraph that the 
adopted son must never claim his natural 
father obsequies He further quotes with 
approval a comment of the Ohandrika as to 
the peverance of the soñ adopted from the 
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family of his natural father, and then pro- 
ceeds to qiote a text of Vrihat Manu (an 
undoubted authority, but dificult to cheek) 
and in the tenth paragraph continues that 
the adopted son remains attached to some 
extent by consanguinity to the family of 
his natural father. The commentator dis- 
tinguishes between the two meanings of 
the word “sapinda”. The two interpreta- 
tions of the word “‘sapinda” have to be care- 
fully discriminated in this connection. 
The word “pinda” really means body and 
sapinda would literally mean of the same 
corporal substance; in other words related 
by consanguinity. Ata very early period, 
however, the word pinda became associated 
with the funeral cake and supinda in that 
connection became to be understood as the 
paraon who being related by consanguinity 
is permitted to offer up the funeral cake 
both at the obsequies of the deceased and 
at subsequent celebrations of his death, 
and the meaning of consanguinity be- 
cama merged in the meaning of the 
person related by consanguinity who 
had the right and the duty performing 
the funeral ceremonies for the spiritual 
benefit of the deceased As I understand 
the tenth paragraph the commentator here 
draws a clear distinction between the 
relationship by consanguinity and the right 
to perform the funeral ceremonies Buthe 
notes that the blood relationship remains up 
toa certain point, the relationship being 
ignored after ite degree has become distant. 
This passage gives some authority for the 
rule that an adopted son is placed under 
certain disabilities and certain obliga- 
tions in respect of the family of his 
natural father. But considering the com- 
parative lateness of the commentary, it 
may bs safely assumed that these dis- 
advantagesand these obligations had forvery 
many centuries previously been recognised 
by Hindus governed by the Hindu Law 
whether contained in the Mitakshara or 
otherwise. Although I am departing from 
the strict se juence I considerit advisable to 
note what these disabilities and obligations 
ara, There are disabilities inherent in the 
tie of blood. A son adopted in the dattaka 
form cannot, after adoption, marry any one 
whom he could not have married before 
adoption. Nor can he adopt out of his own 
natural family person whom by reason of 
his relationship he could not have adopted 
had he remiined in it. , He is further in- 
competent to marry ihto his adoptive family 
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within forbidden degrees. These disqu’- 
lifications are summarised in Mayne's Hindi 
Lawin para. 172, 19:2 Edition, paga 21! 

Dr. Sen further put forward the propositio 1 
that an adopted son was obliged to observa 
his religious obligations to perform mouri- 
ing at the time of the death of certain 
members in thefamily of his natural father. 
He did not produce authority for this pro- 
position, but it was not contended ou tlie 
other side, that he was stating what was not 
correct. [tmust, however, be remembered that 
here the question -of pollution enters, Tle 
reason for the observance of mourning in 
Hindu Law is onaccount of the impurity 
associated by the Hindu Law of blood re- 
lations of the kindred of a deceased perscn 
who are affected in different degrees of 
intensity. The mourning is to remove this 
impurity, and the blood tie remaining in 
existence, the adopted son will be consider- 
ed to have incurredimpurity, and for this 
reason we have for hia own sake to regaio 
purity by the observance of certain forms 
of mourning. 

If these authorities stood alone, unsup- 
ported by judicial decisions, they would, in 
my Opinion, be sufficient to establish the 
proposition that after adoption in the 
dattaka form the adopted son ceases in all 
real sense of the word to be a member of 
the family of his natural father and further 
as authority for the proposition that all tics 
of relationship between him and the family 
of his natural father come to end, The 
separation is absolute. The separation 1a 
rendered no less absolute because owing 
to the blood tie, which he cannot escape, he 
is prohibited from marrying within the 
prohibited degress in the family of his 
natural father. Were it otherwise, it would 
be possible for an adopted son in some case3 
to marry his natural sister. The authority 
to adopt is based in Hindu Law upon 
the principle that » man cannot adopt 
where he cannot marry. There are thus 
similar limitations upon adoption. A43 
pollution after death depends upon tha 
blood tie, the adoption is not sufficient 
to remove impurity following onthe death 
of a blood relation. But none of these 
considerations appear to affect the maim 
point, that after adoption there isa com- 
plete severanca between the adopted son 
and the family of his natural father. 

The reported decisions support this view. 
A very large number of decisions have 
been placed before us and do not consider 
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it necessary to discuss most of them in 
detail, I find that they all lay down the 
same principles A main authority is the 
decision of their Lordships of the Judi- 
cial Committee in Kali Komul Mozumdar 
v. Uma Sunker Moitra (3), This was a 
decision under the Dayabhaga Law but it 
proceeded largely on interpretations of the 
Dattaka Ohandrika and Dattaka Mimansa, 
and [ understand that in essentials there is 
no difference between the Mitakshara and the 
Dayabhaga upon the point in question. The 
appeal was from a Full Bench decision 
ofthe Calcutta High Court. Their Lord- 
ships accepted their decision absolutely, 
considering that it laid down the law cor- 
rectly. At page 13$* in the Full Bench 
decision of the Calcutta High Court occurs 
the following passage : — 

“According to Hindu Law an adopted kon 
occupies the same position, and has the 
same rights and privileges in the family of 
the adopter, as the legitimate son, except in 
a few specified instances, which have been 
clearly and carefully noted and defined by 
writerson thesubjectofadoption. The theory 
-Q@f -adoption involves the principle of a com- 
plete severance of the child adopted from 
the family in which he is born, both in 
respect to the paternal and the maternal 
line, and his complete substitution into the 
adopter’s family as if he were born in it”. 

The same point arose in two cases of the 
Madras and Bombay High Courts: Muihayya 
Rajagopala Thevar v. Minakshi Sundara 
Nachiar (4) and Dattatraya Sakharam Devli 
v. Govind Sambhajt Kulkarni (5). The 
Madras and the Bombay High Courts 
arrived at conflicting decisions as to whe- 
ther a son adopted under the Mitakshara 
Law lost rights that he might have acquir- 
ed in the property of his natural father, 
which had become exclusively vested in 
him before the date of bis adoption. The 
Bombay High Court considered that he 
had lost such rights, thereby emphasising 
his complete separation from the family of 
his natural father. The Madras High 
Court, while considering that he had not 
lost such rights, was equally clear as to 
the severance after adoption. I prefer 
the Bombay view upon the point, but the 

uestion as to the retention of such vested 


- (3) 101. A. 138, 10 O. 232; I3 0. L. R. 379; 7 Ind. 
Seri 4 Sar. P. O, J. 458! 5 Ind. Deo. (N. 8) 156 


(4) 25M 394, 
„(5) $4 Ind Cas. 423, 40 B_429: 18 Bom. L R. 258. 
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rights which had accrued before adoption 
is not before ws. The value of these two 
decisions in connection with the present 
case is the unanimity as to the complete 
severance after adoption, All authorities 
support the same view. 

It is, therefore, my conclusion on the 
original texts, on the commentaries and on 
consideration of the reported decisions that 
after the 15th June, 1866; Ram Krishna 
ceased to belong to the family of Madho 
Prasad. Under the Hindu Law Madho 
Prasad was no longer his father. Raja 
Kashi Prasad became his father. This was 
not a case ofa person whois known as a 
son of two fathers, This was adoption 
under the datiaka form, by which Ram 
Krishna left the family of Madho Prasad 
completely, and under the name of Chandra 
Shekhar became the son of Raja Kashi 
Prasad. He undoubtedly was under dis- 
abilities in respect of marriage and of 
taking in adoption in regard to the family 
of Madho Prasad and may well have been 
under his religion polluted bythe deaths 
of members of that family and obliged 
thereby to perform the requisite ceremonies 
of mourning to remove the pollution, but 
he was not only separated completely in 
reapect of the family property, but was 
separated by something greater as regards 
relationship, quite irrespective of his 
separation as regards inheritance. He could 
not perform the funeral ceremonies or 
confer religious merit upon Madho Prasad 
or any member of his family. 

I am now in a position to determine 
the question on which this appeal must be 
decided. It has been argued by Dr. Sen 
that the Court is precluded in interpreting 
the word “brother” from going outside 
the provisions of Act I of 1869 as amended. 
He points out that the last portion of the 
interpretation clause confines relationship to 
legitimate relationship. Only a legitimate 
b other is a brother within the meaning of 
s.22. He further points out that under 
s. 21 the word “brother” applies only to 
najib-ul-tarfain so a brother must fall 
under that category. He then points out 
that under s. #2, cl. 5, asamended, a brother 
of the full blood takes precedence over a 
brother of the half blood. From this he 
would draw the inference that as Ram 
Chandra, Brij Raj Ohandra and Raghuraj 
Chandra were legitimate sons of Madho 
Prasad born in lawful wedlock and as Ram 


‘Krishna was also a legitimate son of Madho 
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Prasad born in lawful wedlock. Ram 
Onanidra, Brij Raj Ohaadra and Raghuraj 
Ohandra are 
within the meaning of cl. 5. He asks us 
in the first place to find that even under 
the personal law of the parties Ram 
Krishna retained his relationship as brother 
with Ram Chandra, Brij Raj Chandra 
and Raghuraj Chandra. He asks us, even 
if we are unable to arrive at that con- 
clusion, to ignore the personal law of the 
parties and take what he suggests is the 
natural meaning of the word “brother” 
in the Act, that is to say, that having es- 
tablished that the four men were all born 
in lawful wedlock and were (najib-ul- 
tarfain), they must be, considered to be 
brothers.- I have already decided the 
first point. Under the Hindu Law the 
relationship of brotherhood ceased after 
the adoption, just as the filial relation- 
ship ceased after the adoption. Madho 
Prasad having ceased to be the father of 
Ram Krishna, Ram Chandra, Brij Raj 
Chandra and Raghuraj Chandra ceased to 
be his brothers. I am unable to accept 
the conclusion that in interpreting the 
word “brother” in el. 5 it could be inter- 
preted other than a “brother” under the 
personal law. It has been argued—and some 
stress has been laid upon this point —that 
inasmuch as the provisions of the Act refer 
, not only to Hindus butalso to Mukam- 
madans, Sikhs and Christians, the word 
“brother” can only be interpreted in such 
a manner that the interpretation can be 
applied equally and indifferently to all 
four classes. I do not accept this proposi- 
tion. It appears to me that the personal 
law must be applied before the word can 
bs interpreted Its application should not 
present any difficulty. Ido not see any 
force in the argument that, because a man 
cannot claim to be the brother of a Hindu 
who has been adopted under the dattaka 


form into another family, the finding that. 


he is not such a brother can affect the 
question as to who would be the brother 
of a Muhammadan, a Sikh ora Christian. 
Other considerations might well arise in 
arriving at such relationship. I do not 
propose to endeavour to forecast these 
considerations as their discussion would 
serve no useful purpose. It appears to 
ms impossible to interpret the word “bro- 
ther’ except as brother within the ordi- 
nary meaning of the personal law to which 
the parties are subjept; and upon that 
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vigw of the casa the appeal must fail, I 
find that Ram Ohaudra, Brij Raj Chandi i 
and Raghuraj Chandra cannot be con- 
sidered as the “brother” of the late Raja 
Ohandra Shekhar within the meaning of 
cl. 5, Rani Subhadra Kunwar being a 
person falling under cl. 6, and there being 
no persons falling under the first five 
clauses must clearly succeed her husband. 
I would, therefore, dismiss the appeal with 
costs. The positions of Rani Subhadra 
Kunwar and Tewari Ohandra Dhar were 
different in the appeal. Each of these 
respondents is entitled to full costs. Tewari 
Ohandra Prakash was not represented in 
the appeal, Hs will accordingly receive 
no costs. The plaintiffs will pay their own 
costs. 

Hasan, J. (March 20, 1926) — TI have 
had the advantage of reading the judg- 
ment of the learned Chief Judge. The 
facts of the case are fully stated in that 
judgment. It will serve no useful purpose 
to repeat them here. 

The last ownerof the property in suit 
was Rija Chandra Shekhar, who died on 
the 12th of February 1923. Rani Subhadra 
Kunwar is the widow of the deceased Rija 
and is in possession of the estate now in 
suit. For the purpose of the decision of 
the preliminary issue on which the judg- 
ment ofthe Trial Oourt turns, the pro- 
perty in suitis accepted as constituting 
an “estate” within the meaning of Act I 
of 1869. It isa common ground that Raja 
Qhandra Shekhar died intestate and I 
hold that he was the heir of Raja Kashi 
Prasad, the original taluqdar, either under 
cl. (1) or cl. (5) or el. (L1) of s. 22 of Act | 
of 1869 (as it stood prior to the recent 
arendmant) by reason of the Hindu Law of 
adoption and the deed of the 5th of April 
1873. 

Raja Kashi Prasad’s name was entered 
in the third and fifth of the Lists pre- 
seribed by 8. 8 of that Act and the succes- 
sion to the estate in question is, there- 
fore, governed by the~provisions of s. 22 
of the same Act. The plaintiffs base their 
title on cl. (5) of s. 22. If that clause is 
applicable on the statement of the pedigree 
in the plaint and the rule of law being 
what was laid down by their Lordships 
of the Privy Council in the case of Haider 
Alt v. Tasadduk Rasul Khan (6), the title 


-(8) 17 I. A 82; 18 O. 1; 5 Sar. P. O, J. 529; 9 Ind. 
Dec. (N. 8.) 1 (P, O.) - 
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is with Krishna Narain plaintiff No. 3 alone, 
The question, therefore, for decision is 
whether that clause is applicable or not. 

The defence is that cl. (5) is not ap- 
plicable for the reason that Ram Ohandra, 
the grandfather of Krishna Narain plaint- 
iff No, 3 had ceased to be the brother of 
Raja Chandra Shekhar long before the 
succession opened when Raja Ohandra 
Shekhar wasadopted by Raja Kashi Prasad 
in the year 1866. under the Hindu Law of 
the Mitakshara School. For the purpose 
of this appeal it is agreed that Raja 
Chandra Shekhar was so adopted by Raja 
Kashi Prasad. Iam of opinion that the 
defence succeeds. 

It is obvious to my mind that the ques- 
tion of relationship between two persons 
whenever it arises for the purpose of de- 
termining the applicability or otherwise 
of any of the clauses of s. 22 of Act I 
of 1869 must always be settled with re- 
ference to the personal law of the parties, 
Such questions may relate either to the 
existence or to the cessation of relationship 
or to both. Take for example a case 
where a claim for succession is made by 
a Muhammadan lady under cl. (6) of s. 
22 basing her title on the status of a 
widow of the propositus. The defence to 
such a claim is that the lady was divorc- 
ed by her husband under the rules of the 
Muhammsdan Law at atime previous to 
his death. It is possible to such a case 
to exclude inquiry as tothe factum and 
the validity of the alleged divorce? My 
answer is in the negative. I may give 
another example. Suppose aclaim is made 
to an estate under cl. (10), Act I of 
1869, as amended by U. P. Act III of 1910. 
Under that clause the title is given to 
the nearest male agnate according to the 
rule of lineal primogeniture. The claimant 
has, therefore, to establish two things. 
(1) That he is the nearest male agnate 
and (2) that he has that status according 
to the rule of lineal primogeniture. To 
prove these two elements he relies on 
a pedigree. The pedigree may involve 
one or many steps to relationship on the 
basis of adoption. Similarly the degree 
of relationship may entirely be altered if 
adoptin of person or persons in the line 
of natural descent were established. The 
qtestion of adoption and its legal effect 
in such a case must necessarily be decid- 
ed with reference to the personal law of the 
parties. 
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Act I of 1869 prescribes no rules for 
determining the questions of personal 
status. The lasttlause of s. 2 is as follows:— 

“Words expressing relationship denote 
only legitimate relatives but apply to 
children in the womb who are afterwards 
born alive". Ifa question arises as to whe- 
ther a certain person is oris not a legitimate 
relative with reference to what law will 
the Courts answer it? Obviously the 
personal law. A person adopted undér 
the dettaka form by the widow of a de- 
ceased talugdar may well claim to be “child 
in the womb who is afterwards born alive”. 
This was recognised by their Lordships 
of the Privy Council in the well-known’ 
case of Tagore v. Tagore (7). 

On the premises stated above, it follows 
that if the adoption of Raja Chandra 
Shekhar by Raja Kashi Prasad in the year 
1866 according to the rules of the Hindu 
Law applicable to such an adoption had the 
effect of severing the relationship of a 
brother between Raja Chandra Shekhar 
and Ram Chandra it must be held that the 
succession to the estate of Raja Chandra 
Shekhar is not governed by the provisions 
of cl. (5) of s. 22 Act I of 1869 

That the said adoption had that effect 
I am equally clear in my mind The text 
of Manu quoted by the learned Chief Judge 
is explicit. Itis as follows:— 

Sloka “142. An adopted gon shall never 
take the family (name) and the estate of. 
his natural father: the funeral cake follows 
the family (name)and the estate, the funeral 
offerings of him who giver (lia fon in 
adoption) cease (as far as that sor is con- 
cerned).” Within the meaniry of the 
verse an adopted son ceases to le from 
the date of adupticn tl eron of hi» natural 
father. For the purpore of interi ting 
this sloka the relationship of a brother te- 
tween two persons must be taken to be 
founded on the filial link connecting those 
two persens. The adopted person, there- 
fore, also ceases fo he the brother cf his 
natural brother. To my mind there is 
no escape from thir conclusion Manu's 
sloka is quoted verbatim by Vijnar esvara, 
in para 32%, Ch 1, s. 11 of the Vilak- 
ehara, The authority of the Mit kelasa 
should, in my judgment, beacceptcd es con- 
clusive. 

On behalf of the appellants it was argu- 
ed, however, that the tie of relationship 

(7) I. A Sup Vol 47; 18 W. R 359, 9 B. L.R. 
377; 3 Sar, P. C. J. 82 (P* O). 
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between an adopted son and the members 
of the family in which he was born is not 
wholly severed. As a broad proposition 
this is correct as is shown by certain 
texts both in Dattaka Ohandraka and 
Dattaka Mimansa. In s.3 of Dattaka Chan- 
drika relating to the funeral rites to be 
performed by the adopted son and the 
relationship of sapinda in connection there- 
with, verse 18 is as follows:—‘The rela- 
tion, as sapinda,is next considered. This 
extends to three degrees; in the family of 
the natural father, by reason of “ consan- 
guinity: and in that ofthe adopted, through 
connection by the funeral cake.” In s. 2 
of the same book relating to adoption verse 


18 quotes the text of Manu and verse 19. 


purports to explain it. The latter is as 
follows:— 

“It is declared, by this, that, through 
the extinction of his filial relation from 
gift alone the property of the son given, 
in the estate of the giver, ceases: and his 
relation to the family of that person, is 
annulled”. 

In s. 6, verse 6, of Dattaka Mimansa 
Manu’s text is quoted and in verse 8 
of the same section Dattaka Chandrika’s 
explanation as quoted above is reproduced. 
Then in verse 9 is quoted a saying of 
Vrihat Manu:—“Sons given, purchased, and 
the rest, retain ralation of sapinda, to 
the natural father, as extending to the 
fifth and seventh degrees; like this, their 
general family (which is) also that of their 
adopted.” 

Between the texts both in Chandrika 
aod Mimansa relating to the effect of adop- 
tion and the continuation of the relation- 
ship of sapinda inthe natural family up 
to a certain degree there seems to be a 
contradiction but that is tomy mind merely 
apparent and notreal. The annulment of 
the relationship hetween the adopted per- 
son and his natural family is absolute ac- 
cording to all the texts. The continuation 
of sapinda relationship has not the effect 
of qualifying that annulment. Accordin 
to the views of Vijnanesvara as se 
in the Mitakshara the relationship of sapinda 
is a relationship of consanguinity alone. 
Vijnanesvara in his commentary (Mitak- 
shara) on sloka 52, Oh. 1 of Yajnavalka 
Smriti says:— 

“She who is ofthe same body is a sapinda, 
One not so is an aspinda, The sapinda 
relationship lies in the connection through 
the particles of the same body. For in- 
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stance, theson has sapinda relationship with 


She father because of the connection with 


the particles of the father’s body...... “ The 
view of sapinda relationship makes the 
relationship physically unbreakable and 
the Hindu Law givers take advantage of it 
for the purpose of prescribing the limits 
of prohibition in marriages. This is mani- 
fest from Vijanesvara’s discussion of 
Yajnavalkya’s texts on marriage. In this , 
cennection he says that in the sense of 
consanguineal relation the most distant 
relations are also included under the word 
sapinda, therefore, the law-giver having 
enjoined marriage with a damsel whe 13 
not related as sapinda, limits sapinda 
relationship tu those only who are within 
seven degrees on the father’s and five 
degrees ou the mother’s side and draws the 
inference that a man may espouse a damsel 
who is beyond the fifth and seventh on 
the mother’s and father’s side respective- 
ly because the sapinda relationship ceases 
with them (Gopal Chandra Sarkar Sastri s 
Hindu Law of Adoption, 2nd Edition, page 
385). 

a the above grounds I am of opinion 
that the texts quoted by the learned Counsel 
for the appellants from Dattaka Chandjika 
and Dattaka Mimansa bearing on the con- 
tinuation of sapinda relationship between 
the adopted person and his natural family 
do not establish the proposition that the 
relationship of a brother between the adopt- 
ed person and his natural brother subeista 
even after the adoption. 

The view which we take of the consequ- 
ences of an adoption under the Hindu Law 
is the one which has been maintained by 
the autbors of all the text bcoks written ou 
that law in the English language. 


“When (says Jagannatha) he who has 
pro created # son gives himto another, anu 
the child, sn givev, is born again by the 
rites of initiation, then his relation to the 
giver ceases, and a relation to the adopter 
commences— Adoption being a substituticn 
for a son begotten; its effect is, by tranfer- 
ing the adopted from his own family, to 
constitute hım son to the adopter, with a 
consequent exchan ge of rights and duties” 
(Strange’s Hindu Law, Volume I, Edition 
1830, page 97). Amongst the reported 
decisions I would refer to the case of Uma 
Sunkar Moitro v. Kali Komul Mozumdar 
(8): The yiews expressed in that case on 


8) 6 C. 256; 7 O. L. R. 145; 3 Ind, Dec. (s.s) 168, 
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the effect of an-adoption under the Hindu 
Law were confirmed by.their Lordships of*® 
the Privy Council ..on appeal from that- 
decision. “(See Kali Komul Mozoomdar v. 
Uma’ Shunkar’: Moitra (3)|. - I, therefore, 
agree with the learned Chief Judge that 
the appeal should be.dismiesed with costs. 
By the Court.—The appeal is dismiss- 
ed with coste. Each of the respondents Rani 
Subhadra Kunwar and Tewari Chandra 
“Dhar will get full costs. Tewari Chandra 
Prakash will get no costs. The plaintiffs 
will-pay their own costs. 
G. H. 
-R L 


Appeal dismissed, 


MADRAS HIGH COURT. 

LETTERS PATENT APPRAL No. 5 or 1921, 
oo April 20, 1921. 

Present:—Mr, Justice Oldfield and 
Mr Justice Ramessm 
R.-M. M. 5. T. VAIRAVAN CHETTIAR— 
_ RESPONDENT No. 4—APPELLANT 
VETSUS 
M. L. M. RAMANATHAN CHETTIAR 
AND OTHERS —RESPONDENT8—PRTIIIONER 
AND RESPONDENTS Nos. l To 3. 

Letters Patert (Mad), cl, 15—Order refusing to 
H execution, whether pudgment-—Apreal, uhether 
168. g 

An order made by a Single Judge refusmg to stay 
execution is not a ‘judgment’ within the meaning of 
cl. 15 of the Letters Patent of the Madras High Court 
gndis not, therefore, appealable under that clause. 


Letters Patent Appeal under el. 15 of 
the Letters Patent against an order of 
Mr. Justice Napier, dated the 17th Janu- 
ary 1921, in C. M P. No 3385 of 1920, 
in A. 8S. No. 12 of 1918, preferred to 
the High Court against the decree of 
the Court of the Temporary Subordinate 
Judge, Ramnuad, at Madurn, in O. 8S. No. 153 
of 1920. ` 

The Advocate-General (Mr. C. P. Rama- 
swami Ajar) and Mr. E. Vinayaka Rao, 
for the Appellant. 

Messrs. K..V. Krishnaswami Aiyar, M. 
Patanjali Sastri, T. R. Arunachellam and: 
B: C. Seshachala Aiyar, for the Respond- 
ents. 


‘JUDGMENT. — Following Srimantu 


Raja Yar lagadda Durga Prasada Nayadu v. 
Srimantu Raja Yarlagadda | Mallikarjuna 
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Prasada Nayadu (1), which we cannot 
regard as overruled by the reference to it 
obiter in Tuljaram Row v. Alagappa Chet- ` 
tiar (2), we hold that the appeal does not, 


lie and dismiss it with costs. 
V, N. V. 
Z. K. Appeal dismissed. 
(1) 24 M. 358. 


(2) 8 Ind. Cas. 340; 35 M. 1; (1910) M. W. N, 697; 8 
M. L. T. 453; 21 M. L. J. 1, 


LAHORE HIGH COURT. 
FULL BENCH. 

First OCivin APPEAL No. 1561 or 1921. 
March 5, 1926. 
Present:—Sir Shadi Lal, Krt., Chief Justice, 
Mr. Justice LeRossignol, Mr. Justice 
Broadway, Mr. Justice Harrison, 
Mr. Justice Fforde and Mr. Justice 

Campbell. 
DEVI DITTA MAL—PLAINTIFE— 
ÅPPRLLANT 
VETSUS 


THs SECRETARY or STATE ror INDIA 
In COUNCIL THrotLGH Tsu COLLEOTOR 
oF LAHORE DEFEND NT — RESPONDENT. 

Railways Act (IX of 7890), 8 8, 77, 140—Claim 

for compensation against Railway —Nottce, service of 
— Notice to officer authorised to receive claims, whether 
sufficient. 
The object of the Legislature in enacting s. 77 of the 
Railways Act was to protect Railways from unneces- 
sary litigation and to afford them an opportunity to 
investigate the claims of the public within a reason- 
able time and to satisfy them if they are found to be’ 
valid. The section requires a claimant to perfer 
within six months his claim to the person who 
has the authority to settle it. That peraon 18 ordi- 
narily the Agent of the Railway, but the Agent has 
multifarious duties entrusted to him and cannot per- 
sonally attend to all of them He has no alternative 
but to delegate some of his functions to officers sub- 
ordinate to him and where the Agent has authorised 
a particular officer to receive claims on his behalf a 
claim preferred to such officer satisfies the require- 
ments of thesection. [p 810, col 2 | 

Per Shad: Lal, ČC J.—Section 140 of the Railways 
Act prescribes only the modes of effecting service of 
notice and does not specify the person or persons 
upon whom notice of a claim should be served. [p. 
809, col. 2] 

The Agent of a Railway is a principal and not a 
delegate; and the maxim which prohibits, subject to 
certain exceptions, a delegation by a delegate, in 
other words, a second delegation, cannot be invoked 
for the purpose of preventing the principal himself 
from delegating his powers. The doctrine is well 
recognised that whatever a person has power to do 
himself he may do by means of an agent. fp. 811, 
eol 1 

Bor! LeRossiqnol, J —The maxim “delegatus non 
potest delegare” has a very, limited application even 
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in the cass ofa delegate or Agont. Itapplies only 
when the delegation involves a trust or a discretion 
in the Agent for the exerciss of which he is selected. 
It applias only to acts whica ths dslegats his ex- 
pressly or impliedly undertaken to perform personally 
aod does not apply to acts for which in the ordinary 
course of business a sub-agent may or must be em- 
ployed, ip. 812, col 1 | 

Per Horde, J —The Agent ofa Railway is a min- 
isterial officar and the ordinary rule is that a munis- 
terial officer may appoint a deputy to act for him in 
er "Saini of his ministerial duties. [p 816, 
col 1. 


Ssction 77 of the Railways Act merely requires 
that a Railway Administration shall be served with 
notice of a claim and s. 140 of the Act prescribes the 
mode in which that service may be effected The 
latter section isin relief of the public. An ordinary 
person cannot be expected to know how a Railway 
Administration is to be served with a notice, and 
w. 140 is drafted with a view to assisting him in that 
respect. But the s2ction is not exhaustive and the 
word ‘may’ in that section cannot be construed as 
‘must.’ [ibid] 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the 29th March 1921. 

Bakhshi Tek Chand and Lalas Amin 
Chand Mehta and Mehr Chand Mahajan, for 
the Appellant. 

Mr. C H. Carden Noad, Government Ad- 
vocate, for the Respondent. 


ORDER OF THE FULL BENCH. 

Shadi Lal, C. J.—The question of law 
formulated for determination by the Full 
Bench is “whether a notice served on the 
Traffic Manager, Claims, is a sufficient com- 
pliance with the provisions of ss. 77 and 140 
of the Indian Railways Act, and, therefore, 
equivalent toa notice to the Railway Ad- 
ministration.’ The answer to the question 
depends upon the interpretation to be placed 
upon 8. 77 of the Indian Railways Act, IX 
of 1890, for it is clear that s, 140 prescribes 
only the modes of effecting the service of 
notice and does not specify the person or 
persons upon whom the notice of a claim 
should be served. 

Now, s. 77 provides that a person shall not 
be entitled to . compensation for 
the loss, destruction or deterioration of ani- 
mals or goods delivered to a Railway for carri- 
age unless his claim for compensation has 
been preferred in writing to the Railway 
Administration within six months from the 
date of the delivery. In order to find the 
meaning of the phrase “Railway Adminis- 
tration” we must turn to s. 3, sub-s. (6) of 
the Act which lays down that the expres- 
sion “Railway Administration” in the case 
of a Railway administered by Government 
(and we are here degling with the case of the 
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Narth Western Railway which is administe -- 
ed by Government) “means the Manager cf 
the Railway and includes the Government ' 
To satisfy the requirements of s. 77 the 
claimant must, therefore, prove that he has 
preferred his claim either to the Manager 
(now called Agent) of the Railway or to the 
Government. 

It is common ground that the claim fer 
compensation in the case before us was 
submitted, not to the Agent of the North 
Western Railway but to an officer described 
ag ‘Traffic Manager, Claims;” and it 13 
argued that, as the Trafic Manager in tle 
Olaims Department has been authorised Lv 
the Government of India to entertain clair a 
under s. 77, service of the claim upon hira 
should be regarded as tentamount to ser- 
vice upon the Government of India. O1.” 
attention has been invited by the learne:l 
Advocate for the plaintiff to the Goods 
Tariff Pamphlet for 1916 (Ex. P-17) issue:l 
by the North Western Railway which ct 
page v of the Preface contains a rule pr- 
seribing that “Any application in connec- 
tion with claims for compensation........ .. : 
should be made to the Traffic Manager, 
Claims Section, Lahore.” It is urged thet 
this rule was made by the Government cf 
India in the Railway Department ari! 
constitutes an announcement by the Govern- 
ment to the public that claims for coniper- 
sation shall be submitted to the Trafic 
Manager, Olaims Section. The notificatic 1 
of the claim to the Traffic Manager shoul | 
consequently be deemed to be a notificatio.: 
thereof to the Government of India. 

This contention is founded upon the judg- 
ment of a Division Bench of this Court in 
the Secretary of State for India in Coune ' 
v. Jalal-ud-din (Civil Appeal No 2050 cf 
1923), which is undoubtedly an authorit- 
in favour of the plaintiff. The learnen 
Judges, who decided that case, held th: ! 
the rule in question was issued by the: 
Secretary to the Railway Board on behalf 
of the Government of India, and that th: 
communication of the claim to the Tratfin 
Manager in persuance of that rule wa, 
tantamount to a communication to th: 
Government of India. 

There can be no doubt that the Secretary 
to the Railway Board has been authotrisec', 
by a notification under s. 139 of the India:. 
Railways Act, to sign on behalf of il- 
Governor General in Council all document - 
for the purposes of the said Act, vide Noti- 
fication No. 802 printed at page 233 of th: 
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Gazette of India, 1905, Part I; but the queg- 
tion is whether the rule quoted in the 
judgment and invoked by the learned 
Oounsel for the plaintiff was issued by the 
Secretary to the Railway Board. The 
Pamphlet in question (Ex. P-17) gives no 
indication of the authority by whom the 
Rule was framed, but it appears that the 
learned Judges, who delivered the judgment 
in the Secretary of State for India in Coun- 
cil v.-Jalal-ud-Din, had before them a 
copy of the Goods Tariff Pamphlet, 
which came into force with effect from 
lst October 1920, and rule 7 relied upon by 
them is found at page xvi of that Pam- 
phlet. Now, this rule is followed by rule 8, 
which prescribes a schedule of ‘‘Rates;” and 
it is immediately below this latter rule that 
the folowing words are printed:— 


“F. A. Hapow, 
Secretary, Railway Board, 
Delhi, dated 10th January 1919." 


I consider that the words quoted above 
apply only te rule 8, which is printed imme- 
diately above those words, and not to rule 7 
orany other rule preceding it. It must be re- 
membered that the Pamphlet purports to be 
a compilation of the rules prescribed by 
various authorities with respect to the 
carriage of the goods traffic over the 
North-Western Railway, and there is no 
reason to suppose that all those rules 
emanated from the Railway Board, or that, 
if a particular rule was issued by the Board, 
the rule preceding it must be attributed 
to the same authority. Iadeed, rules 1 to6 
contain information relating to various 
routine matters, e.g., the documents wherein 
the correct rates for goods traffic are 
published, the liabilty of the rates to altera- 
tion, the business hours observed in the 
offices of the North-Western Railway, etc.; 
and it could not be seriously contended 
that rules of the above description were 
promulgated by the Governor-General in 
Council through the Railway Board It is 
to be observed that rule 8 prescribing a 
schedule of ‘rates’ wasframed in 1919, and 
itis noteworthy that the words quoted above, 
though they are found in the Pamphlet 
issued after thepromulgation of that rule, 
are not published inthe Pamphlet of 1916 
which contains the rule relating to the 
préferment of claims to the Traffic Manager. 
Now, if this rule also was framed by the 
Railway Board, there is no raason why the 
said words should not have been appended 
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to it inthe Pamphlet of 1916 and why they 
rite have appeared for the first time after 
1919. ° 

The learned Government Advocate entire- 
ly repudiates the suggestion that the rule 
relating to the submission of claims was 
made bythe Railway Board, and Mr. Tek 
Ohand has expressed his inability to refer 
us to any notification or any other docu- 
ment which would show that it was issued 
by any parson who was empowered to act 
on behalf of the Government of India. 
While “rule 8 was undoubtedly framed by 
the Railway Board and issued over the 
signature of its Secretary, there is no 
justification for the assumption that rule 7 
should be a3cribed to the same authority. 
I cannot, therefore, endorse the view taken 
by the learned Judges in the Secretary of 
State for India in Council yv, Jalal-ud-Din 
that the Traffic Manager, Claims Section, 
should be treated as a delegate of the 
Government of India for the purpose of 
entertaining claims for compensation, and 
that the communication of the claim to that 
ofizer amounted to a communication to 
the Government of India. 


The question, however, remains whether 
the submission of the claim to the Traffic 
Manager in the Claim3 Department is 
tantamount to its submission tothe Agent, 
North-Western Railway. Now, the object 
of the Legislature in enacting s.77 was to 
protect Railways from unnecessary li‘igation 
and to afford them an opportunity to investi- 
gate the claims of the public within a 
reasonable time, and to satisfy them if 
they are found to be valid. The law laid 
down by that section accordingly requires 
a claimant to prefer within six months his 
claim to the person who has the authority 
to settle it. That person is ordinarily the 
Agent of the Railway but the Agent has 
multifarious duties entrusted to him and 
cannot personally attend to all of them. 
He has no* alternative but to delegate some 
of his functions to officers subordinate to 
him, aud the learned Government Advocate 
does not seriously dispute the proposition 
that, if the Agent had authorised the 
Traffic Manager to receive claims on his 
behalf, the requirments of the law have 
been fulfilled. 

Now, it seems to me that the rule in ques- 
tion, though not emanating from the 
Government of India, must have been pro- 
mulgated by the Agent. It is contained in 
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a Pamphlet, which was issued apparently 
under his authority, and it is impossible 
to believe that the Trafi@ Manager would 
frame a rule of that character without the 
sanction of the Agent and would thereby 
usurp the function of his superior officer. 
There can be little doubt that all claims 
for compensation are, asa matter of fact, 
settled by the Trafic Manager, and that his 
authority has never been challenged The 
publication of the rule in a Pamphlet 
issued to the public on behalf of ths North- 
Western Railway, the course of conduct 
warranted only by that rule, and the im- 
possibility of any subordinate authority 
framing arule usurping the function of the 
Agent, point irresistibly to the conclusion 
that the rule must have been authorised by 
the Agent himself. 

The learned Counsel on both sides 
have cited several judgments of the High 
Courts in support of their respective con- 
tentions, but it is unnecessary to discuss 
them here. Suffice it to say that there is a 
considerable divergence of judicial opinion 
on the question whether a claim must 
always be preferred‘to the Agent or whether 
its communication tothe Trafic Manager 
in the Olaims Department is a sufficient 
compliance with the section. In view of 
the rule discussed above I hold that the 
Agent had deputed the Traffic Manager 
in the Claims Department to receive claims 
on his behalf, and that it wag not necessary 
forthe plaintiff to communicate his demand 
to the Agent direct. There is no warrant 
for the proposition that the Agent of a 
Railway could not delegate this duty to 
a subordinate officer. The maxim dele- 
gatus non potest delegcre lays down the 
general rule that when a principal has 
entrusted a power or a duty to an agent 
the latter cannot delegate that power or 
duty to another person. But the law 
enacted by s.77 read with s. 3, sub-s (6) 
of the Indian Railways Act views the Agent 
of a Railway as a principal and not asa 
delegate; and the maxim which pro- 
hibits, subjectto certain exceptions, a dele- 
gation by a delegate, inother words, a second 
delegation, cannot be invoked for the 
purpose of preventing the principal him- 
self from delegating his power. The 
doctrine is well recognised that whatever 
a person has power to do himself, he may 
do by means of an agent qui facit per 
alium facit per se. My answer to the 
reference is accordingly in the affirmative. 
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e Before concluding I consider it necessary 
to point out that the law on the subject 1) 
in a very unsatisfactory condition, “pa 
High Oourts have expressed divergent yi-ws 
on the question referred to us, and in ver 
ofthe uncertainty created by the case-iavr 
and aggravated by the rules framed on tha 
subject by several Railways, the public ara 
entitled to know, and the Legislatura 
should consider it its duty to make it c.ep- 
beyond all possible doubt, whether they 
should address their demand to the Trefi» 
Manager or to the Agent direct. 

LeRossignol, J.—The question re- 
ferred to this Benchis whether a notice guwe 
ed on the Traffic Manager, Claims, North- 
Western Railway, isa sufficient complisnce 
with the provisions of ss. 77 and l40 cf 
the Indian Railways Act, and, therefore, 
equivalent toa notice to the Railway Au- 
ministration which, in the case of a Nt to- 
owned Railway, means the Manager of thy 
Railway and includes the Government. 

If we were limited to the bald terms of 
the reference, the answer would have to bei: 
the negative, for the Traffic Manager, Claims, 
is not authorised by the Act to reeviya 
notice on behalf of the Railway Adminis'1z- 
tion ; but the real meaning of the referencs 
is whether the notice of claim can La 
validly conveyed to the Railway Admini-- 
tration by communication to anofficer o: hi r 
than the Agent or Manager. In my cpin- 
ion, the answer depends on whether tla 
recipient of the notice was authorised by tla 
Railway Administration to receive it. 

The Manager of the North-Western Iai- 
way is now called the Agent and it is cor 
ceded that in this case the claim was su’ 
mitted tothe Traffic Manager, Claims, withi-1 
the period prescribed by s. 77. Section 
140o0f the Act indicates the manner ja 
which any notice required by the Actjiav 
be served and with all respect I am unable: 5 
adopt the view that the word “ may “in this 
case must be interpreted as the equivalent 
of ‘must’. Had the Legislature mant 
“must” it would have used that word anq 
not‘ may’. With all deference I disayree 
with the ruling in Cawnpore Cotton Plg 
Co. Ltd. v. Great Indian Peninsular Je- 
way (1). Law has noaffinity with then, co 

Y 
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art and theieis noyj€CUliar virtue in; 
given method of servingnotice; the estire 
is that notice stall ke duly seived. ° 

In the case before us it issaid that tie 


(1) 71 Ind Cas. 614; 45 A. 353, 21 A. L J. 225; 
A. I. R. 1983 All. 301. 
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Manager of the Railway in a Pamphlet dis- , 


tributed fora consideration to the public 
has directed claimanta not to trouble him 
with their claims of compensation but to 
deliver them to his Traffic Manager, Claims. 


If suchis the case the Manager ofthe Rail- - 


way, in my opinion, is clearly estopped from 
urging that the notice was not served upon 
him personally instead of upon his Deputy 
specially designated by him for this pur- 
oge. 

į The maxim “ delegatus non potest de- 
legare" has no application to a case of this 
deseription for the Manager of the Railway 
is treated by the Indian Railways Actas a 
principal and notas an Agent. Moreover, 
the maxim has a very limited application 
even toa delegate or agent. It applies only 
when the delegation involvega trustor a 
discretion in the agent for the exercise of 
which he is selected. It applies only to acts 
which the delegate has expressly orimplied- 
ly undertaken to perform personally, but it 
does not apply to acts for which in the 
ordinary course of business a sub-agent may 
or must be employed. 

Now, it is obvious that the “Manager of 
the Railway has to employ a sub agent for 
the disposal of claims. This is established 
by the fact that Government employs or 
authorises him to employ and pay a Traffic 
Manager, Olaims. For the foregoing reasons 
my reply to the reference is that when 
the Manager of the Railway has directed 
the public to serve notice of claims not on 
him but on hia Traffic Manager, and notice 
has been served on that Traffic Manager, 
aaa service constitntes a serviceon the 

anager and is a sufficient compliance with 
the provisions of s. 77ofthe Indian Railways 
Act and equivalent to a notice to the Rail- 
way Administration. Even in the absence 
of such a direction, such anotice to the 
Traffic Manager, Claims, is good service 
on the 
notice ig left at the Office of the Traffic 
Manager, and the Office of the Traffic 
Manager is included inthe Office of the 
Agent or Manager, matters which would 
have to be determined by evidence. It is 
conceded that if Government by notifica- 
tion had authorised the Traffic Manager, 
Claims, to receive notice, the notice would 
be a sufficientcompliance with the require- 
ments‘of the law and if the Manager has 
similarly authorised the Traffic Manager, 
OJaims, I fail to sea how the two cases can 
be regarded differently. 
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Broadway, d.—The question referred 
to the Full Bench is whether a notice 
served upon the Trafic Manager, Olaims, is 
a sufficient compliance with the provisions 
of ss. 77 and 140 of the Indian Railways Act, 
and, therefore, equivalent to a notice to the 
Railway Administration. This question 
arose ina suit against the North-Western 
Railway which is a State Railway. The 
majority of the authoritiescited by Mr. Tek 
Ohand dealt with Company Railways, and as 
the positjon of a Railway managed by a 
Company is not precisely the same as that 
of a State Railway, I do not think it neces- 
sary to discuss the said authorities. The 
North-Western Railway has issued a Goods 
Tariff Pamphlet or Manual in which the 
public are informed that applications in 
connection with claims for compensation 
should be made to the Traffic Manager, 
Olaims Section, Lahore. This Goods Tariff 
Pamphlet or Manual has been issued under 
the authority of the Agent of the North- 
Western Railway. It seems to me clear, 
therefore, that the Agent has authorised 
the Traffic Manager, Olaim Section, to re- 
ceive notices in connection with claims for 
compensation and that, therefore, any mem- 
ber of the pablic addressing the Traffic 
Manager, Claim Section in connection with 
a claim for compensation or loss of goods, 
ete, must bə held to have given the re- 
quisite notice tothe Agent. I agree with 
the learned Chief Justice that anotice to the 
Traffic Manager, Claims, cannot be con- 
sidered asa notice to the Government of 
India. I, would, therefore, answer the Re- 
ference in the affirmative. 

Campbell, J.—The question referred 
tothe Full Bench is: “ Whether a notice 
served onthe Tiaffic Manager, Claims, isa 
sufficent compliance withthe provisions of 
ss. 77 and 140 of the Indian Railways Act, 
and, therefore, equivalent to a notice to the 
Railway Administration.” The learned 
Judges of the Division Bench by whom 
the reference has been made have spoken 
of anapparent conflict between the deci- 
sions in (a) Agent, Bombay, Boroda and 
Central India Railway, Bombay v. Firm 
Manohar Lal-Parwin Chand (?) and (b) 
Secretary of State for India in Council v. 


Jalal-ud-Din, Civil Appeal No. 3050 of 
1123. In my view there is no con- 
flict, and this indeed is conceded by 


each of the learned opposing Counsel who 


(2) 71 Ind. Cas 459;4L. 46,5 LL. 0. 3; A, TR. 
1923 Lah. 84; 9 P. W. R. 1923.. 
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have appeared before us. In the latter "way, should be made tothe Traffic Manage? 


case, which dealt with a State Railway, the 
North-Western Railway, it was decided on 
evidence that presentation of the claim pre- 
scribed by s. 77 to the Traffic Manager, 
Claims, was, in fact a direct presentation 
to the Government of India, the Railway 
Administration, and the Judges, of whom I 
was one, expressly declined to go into the 
question of whether presentation to the 
Traffic Manager, Olaims, was in any sense 
presentation tothe Agent or Manager. The 
former case related toa Oompany Railway, 
and the learned Judges had to decide wha- 
ther a claim preferred to the General Traffic 
Manager was a claim presented to the Rail- 
way Company through the Agent, who is 
authorised by s. 140 of the Indian Railways 
Act to represent the Railway Administra- 
tion for purposesofs. 77, They held that 
it was not, because there was no evidence 
eitherthat the Agent had given any authority 
to the General Traffic Manager to receive 
claims on his account, or that notice sent to 
a General Traffic Manager reaches the Agent 
automatically. a 

In replying to the arguments addressed to 
us by Mr. Tek Chand for the appellant, the 
learned Government Advocate has sug- 
gested thatin Secretary of Slate for India 
in Council v, Jalal-ud-Din an erroneous 
view was taken of the facts because of 
a mistake in reading the evidence. The 
present proceedings are not those of 
an appeal on the facts against that deci- 
sion. Furthermore the learned Govern- 
ment Advocate has been unable to substan- 
tiate his suggestion, and has admitted that 
no attempt has been made to obtain the 
material necessary for so doing during the 
ten months sincethejudgment was delivered. 

What has actually been argued before us 
is a question of more restricted scope than 
that put in the order of reference, and it 
may be formulated thus, 

When an official hand-bo¢k published 
and sold to the public by the Adminis- 
tration of a State Railway contains a 
direction in the terms quoted below,is a 
notice of claim for compensation presented 
to one of the officials named therein a notice 
to the Railway Administration within the 
meaning of s. 77, Indian Railways Act, 

Claam—Any application in connection 
with claims for compensation and refund of 
overcharges relating to stations on the 


-undermentioned districts, except’ Karachi - 


“and Quetta Districts, and Kelka-Simla Rail- 


Claims Section, Lahore. Applications 1e- 
lating to Karachi and Quetta Districts and 
Kalka-Simla Railway should, however, 6 
made to the District Traffic Superintendent, 
Karachi or Quetta, and the Superintendent, 
Simla, asthe case may be. 

The learned Government Advocate on Ice- 
half of the Secretary of State has not asked 
us to accept the view of the Allahabad Lh-sh’ 
Court expressed in Cawnpore Cotton Mills 
Co. Lid. v. Great Indian Peninsular Raul- 
way (1) thatin s. 140 of the Act the word 
“may” must be read as “ must” and that 
service of a notice or a document on a Rail- 
way Administration can only be marle in 
one of the three ways set forthin that sec- 
tion. He had admitted that, as ruled in 
Mahadeva Aryar v, South Indian Ltailw cy 
Co. (3), it would be sufficient if the Agcnt 
or Manager has somehow knowledge ot the 
claim within the specified time, In these 
circumstances I would answer the question 
in the aflirmative. If the direction in the 
hand-book isthat of the Government of 
india, as was held in Secretary of Stute 
for India ın Council v. Jalal-uwd Din, 
then for the reasons given in that 
judgment a claim made to the Trafiic 
Manager, Claims,is a claim made to the 
Government of India and is directly pre- 
sented to the Railway Administration. If the 
direction is that of the Manager, (or Agent, 
as he is styled), of the North Western Reil- 
way, it must be remembered that he unlike 
the Agent in India ofa Railway Company, 
is by the definition contained in s. 3 ‘6) 
of the Act, himself the Railway Administra- 
tion, and for the same reasons service on 
the Traffic Manager, Claims, would be dircct 
service on the Administration. From an- 
other point of view the same conclusion is 
reached. The Manager must be presunied 
to carry out the duties of his office piop-eriy. 
One of those duties, imposed on him by 
Statute in his capacity as the Railway 
Administration, is to receive claims for ccm- 
pensation, and, ifthe Railway Administra- 
tion (either in the person of the Government 
or in that of the Manager) has told tbe 
public to present such claims to ace:trin 
named subordinate official, the prespmp- 
tion must be that a claim presented io that 
official within time reaches the Mgnager 
within time. 

1 69 Ind. Gas. 59; 4531. 145; 14 L. W 681; 30 WF 


112; 42 M, L. J. 202; A, L R, 1922 Mad 562: 
(1921) M, W, N. 878, 
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Harrison, J.—I agree throughout with 
the views expressed by Campbell, J. The 
correctnces of our decision in Secre- 
tary of State for India in Council yv. Jalal- 
ud-Din has not been questioned, though the 
Government Advocate thinks it possible that 
there may have been a mistake in the read- 
ing ofa certain document. .He has been 
unable to verify his suspicions and, there 
being no appeal onthe facts before us we 
could not,in my opinion, go into the ques- 
tion even if he were in a position to place 
definite ascertained facts before us. I 
adhere to the views expressed in our judg- 
ment in that appeal, and hold that, for the 
reasons therein detailed, service on the 
Traffic Manager of the North-Western Rail- 


“way is service on the Government of India. 


It appears tome that under the circum- 
stances, the further question of what consti- 
tutes service on the Agent strictly speaking 
does not arise and in our previous judg- 
ment we gave our reasons for declining to 
go into the matter. The most difficult point 
that of legal estoppel which is dealt with 
in Kala Chand Shaha v. Secretary of 
State for India (4) has not been raised. The 
important point of whether the methods of 
service described ins. 140 are exhaustive 
and exclusive and whether “ may" means 
“ must has been conceded by the learned 
Government Advocate who accepts the view 
taken by the Madras High Court. If my ad- 
herence to our previous decision does not 
make my opinion an obiter dictum I would 
agree in answering the question in the 
affirmative. 

. Fforde, J.—The facts of the case out 
of which this reference has arisen may be 
stated shortly. 

On the 23rd of June 1919, the plaintiff 
despatched from Howrah Railway Station 
a consignment of 40 bales of gunny bags to 
be delivered at Jhang Maghiana. This con- 
sigamentreached its destination on the 8th of 
September 1919, in a wet and damaged con- 
dition. On the lith of June 1920, the con- 
signora, who are the appellants before us, 
sued the North-Western Railway Adminis- 
tration for damages for negligence in the 
carriage of the goods in question. The 
North-Western Railway being a State 
owned concern, the Secretary of State for 
Indig in Council was named asa defendant, 

At the hearing before the Trial Judge 
one of the defences raised was that no valid 
notice of the claim had been served on the 

(4) 38 Ind, Oas, 844; 21 O, W. N, 751, 
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Administration in compliance with the pro- 
visions of ss, 77 and 140 of the Indian Rail- 
ways Act of 1890.° í 

Section 77 providesthat “A person shall 
not be entitled to a refund of an overcharge 
in respect of animals or goods carried by 
Railway or to compensation for the loss, de- 
struction or deterioration of animals or goods 
delivered to be so carried, unless his claim 
to the refund or compensation has been pre- 
ferred in writing by him or on his behalf 
to the Railway Administration within six 
months from the date of the delivery of the 
animals or goods for carriage by Railway.” 

Section 140 provides that “any notice 
or other document required or authorised 
by this Act to be served on a Railway 
Administration may be served, in the case 
ofa Railway administered by the Govern- 
ment or a Native State, on the Manager 
and, in the case of a Railway administered 
by a Railway Company, on the Agent in 
India of the Railway Oompany— 

(a) by delivering the notice or other 
document to the Manager or Agent; or 

(b) by leaving it at his office; or 

(c) by forwarding it by post in a prepaid 
letter addressed to the Manager or Agent 
at his office and registered under Part III 
of the Indian Post Office Act, 1866.” 

The notification of claim in the present 
case was admittedly given tothe Traffic 
Manager,Claims, atthe head office of theNorth 
Western Railway at Lahore, within the pre- 
scribed time, andis proved to have been 
received by him on the 20th October 1919. 
The Trial Court held that the notice is 
bad, inasmuch as it had not been served 
upon the Manager or Agent of the Railway 
as provided by s. 140, and has dismissed 
the suit on that ground. The question 
which has been referred to the Full Court 
for determination is whether the notice 
served upon the Traffic Manager, Claims, 
is a valid service upon the Agent of the 
Railway—and, theretore, upon the Railway 
Administration—having regard to the ` 
statutory provisions referred to, 

There are two decisions of this Court in 
which the effect of such a notice has been 
considered. The first of these is Agent, 
Bombay, Barodaand Central India Railway, 
Bombay v. Firm Manohar Lal-Parwin 
Chand (2). In that case the claim was 
directed to the General Traffic Manager of 
the Railway who had admittedly received 
it. The Oourt, however, held that this 
notico was not a sufficient compliance with 
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the statutory provisions, inasmuch as it 
had not been showa by evidence that the 
Agent of the Company had invested the 
General Trafic Manager with authority to 
receive service of the notice. There was 
moreover no evidence that notice served 
upon the General Traffic Manager reaches 
the Agent automatically and the Court 
found that there was no ground for holding 
that the Agent was in fact informed of 
this claim by his General Traffic Manager. 
In the course of his judgment LeRessignol, 
Justice, remarked :—“ If it could be shown 
by evidence that the Agent had invested 
some subordinate with authority to receive 
service on his account, he would no doubt 
be estopped from pleading that notice had 
not been served upon him personally.” If 
I may be permitted to say so, [ entirely 
agres with this dictum, which may be ap- 
plied to the facts of this case. 

In the present case it is ia evidence that 
in the Goods Tariff Pamphlet of the North- 
Western Railway, which came into force 
on tha Ist October 1919, there is published 
a notice which runs as follows:— 

“7. Claims. Any application in connec- 
tion withclaim for compensation and re- 
fund of overcharges relating to stations on 
the undermentioned districts except Quetta 
and Karachi Districts and Kalka-Simla 
Railway, should be made to the Traffic 
Manager, Olaims Section, Lahore.” 

A similar notice has appeared in all sub- 
sequent issues of these Pamphlets upto the 
year 1925, when for the first time a change 
is made by substituting the word “ Agent” 
for ‘Traffic Manager, Claims.” This altera- 
tion appears to have been made in view of 
the present litigation. 

These Pamphlets are issued from the 
headquarters office of the Lahore, North- 
Western Railway. They are available to 
the public on payment, formerly of four 
annas, and now of one rupee. As these 
Pamphlets contain the general rules of 
Indian Railways and general classification 
of goods, and also the North-Western 
Railway's subsidiary rules, exceptions, 
variations, schedules and station to station 
-rates, it can hardly be suggested that they 
are not igsued with the knowledge and ap- 
proval of the Agent, more especially as the 
first page bears the name of'the person who 
is the Agent for the time being of the 
Railway. Accordingly, any rule, notice, or 
rate contained in these books must be 
deemed te have been inserted with the 
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knowledge and approval of the Agent. In 
the rule contained in the 1925 Pampblet, 
as I have pointed out above, it is the Agent 
to whom communications are directed to be 
addressed, and it would be absurd to sup- 
pose that this reference to him could have 
been inserted without his knowledge and 
approval. 

It follows that a rule directing the public 
to make any application in connection with 
claims for compensation and refund of 
overcharges to the Trafic Manager, Claims 
Section, Lahore, amounts to an express 
authority from the Agent investing the 
Traffic Manager, Claims, with the duty of 
receiving such communications. In the 
face of this rule it is hard to understand 
how the Railway Authorities can consider 
themselves justified in raising the defence 
which the Government Advocate has been 
instructed to press on their behalf. The 
Administration for its own convenience, to 
facilitate the working of its intricate system, 
directs the public to address all applications 
in reference to certain matters to the head 
of a department who is especially author- 
ised t> deal with those matters, and when 
a member of the public complies with these 
directions, he is then told that he had no 
legal right to adopt the course which the 
Administration has requested him to adopt. 

The Government Advocate has been 
driven to arguing that the words “any 
application in connection with claims for 
compensation and refund of overcharges” 
do not refer to the notifications contemplat- 
ed by s. 77 of the Indian Railways Act. 
Such a contention does not appear to me 
to require serious consideration. The pro- 
visions in the Goods Tariff Pamphlet have 
clearly been drafted with reference to s. 77, 
the words in the Company's notice “any 
application in connection with a claim for 
compensation or refund of overcharges” 
being almost identical with the expressions 
used ing. 77, namely, that a person shall not 
be entitled to “a refund of an overcharge in 
respect of animals or goods” or to “compen- 
sation’ for their loss, etc. 

The Government Advocate further con- 
tends that this rule in the Railway Pam- 
phlet is ultra vires ag the Agent has no 
power to confer upon the Traffic Manager, 
Olaims, an authority to receive notices tha 
mode of service of which is regulated by 
s. 140, and he contends.that the maxim 
delegatus non potest delegare applies in 
such a case, In my opinion the principle 


816 


embodied in ihe maxim has no applidh- 
tion toa case such as this Tne Agent of 
the Railway is a ministerial officer, and 
the ordinary rule is that a ministerial off- 
cer may appoint a deputy to act for him 
in the discharge of his ministerial duties. 
It cannot be suggested that the Agent has 
no power to set up a department to deal 
with claims, and it seems absurd to sug- 
gest that having created such a department, 
he cannot authorise the head of that de- 
partment to receive notices of the claims 
with which tha department has to deal, 
Moreover this is not acase of an express 
delegation of powers to an Agent. It is the 
public who are empowered by Statute to 
serve their notices in a particular manner. 
The Agent’s duties in dealing with such 
applications come within the scope of his 
ordinary duties as executive head of this 
particular Railway system. If the conten- 
tion of the learned Government Advocatein 
this respect were to be accepted, it would 
paralyse the functioning of a great organi- 
sation such as the North-Western Railway. 
The Agent does, and must for the purposes 
of efficient administration, delegate a great 
many ofthe duties which devolve upon him. 

Section 77 of the Indian Railways Act 
merely requires that a Railway Adminis- 
tration shall be served with notice of a 
claim, and s. 140 prescribes the mode in 
which that service may be effected. The 
latter section is obviously in relief of the 
public. An ordinary person can hardly be 
expected to know how a Railway Admi- 
nistration ia to be served with a notice, 
and s. 140is obviously drafted with a view 
to assisting him in that respect. But I 
cannot agree that s. 140 is exhaustive or 
that the word “may” in that section has to 
be construed as “must”, It could not be 
suggested for instance that where the Soli- 
citor to a Railway Company agrees to 
accept notice of claim, such a notice duly 
served upon him within the prescribed 
period is not binding upon the Uompany. 

This matter has been very fully dealt 
with in a Full Bench decision of the Madras 
High Court in Mahadeva Atyar v. South 
Indian Railway Co. (3), in which most of 
the previous authorities were discussed. It 
was there held that it would be a sufficient 
compliance with s. 77 if notice of claim was 
served upon any officer deputed by the Rail- 
way Company or its Agent or Manager to 
receive such notice. | find myself in com- 
plete agreement with the comprehensive 
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judgment of Kumaraswami Sasiri, J., de- 
livered in that qase. 

The second case decided by this Court is ` 
to be found in an unreported judgment ofa 
Division Bench, in Civil Appeal No. 2050 
of 1923. In that case, as in the present one, 
the claim for compensation was addressed to 
the Traffic Manager (Claims Section) of the 
North-Western Railway. The same plea 
was taken by the North-Western Railway, 
the respondent in that case also, as has been 
taken here. The Court there decided that 
the notice was valid, upon the ground that 
service upon the Traffic Manager was equi- 
valent to service upon the Government of 
India. This conclusion was arrived at by an 
examination of one of the Goods Tarif 
Pamphlets which came into force on the 
Ist October 1920. The Court held that 
under r. 7, printed at page xvi of the 
preface, a communication of aclaim address- 
ed tothe Trafic Manager amounted to a 
communication tothe Government of India, 
aud this conclusion appears to have been 
arrived at because the nameofthe Secre- 
tary tothe Railway Board appears at the 
end of these rules. On an examination of 
the document in question however itappears 
that the name of the Secretary to the Rail- 
way, Board, and thename of the Chief Audi- 
tor of the Railway, affixed under different 
dates—the former under datethe 10th of 
January 1919, and the latter the 14th of 
December 1918—appear to have been affixed 
to a schedule of maximum and minimum 
rates. This schedule comes under rule 8, at 
page xvii, and has nothing whatsoever 
to say to rule 7 which is expressed to deal 
with claims only. There are in this preface 
8 rules, each of which deals with distinct 
matters. For instance the first rule sets 
out the authorities for correct rates over the 
North-Western Railway. The second rule 
provides for the super session of all rates, 
arrangements, notices and information con- 
tained in “previous tariffs and pamphlets. 
The third rule declares that all rates, 
arrangements, notices and information are 
liable to alteration. The fourth informs the 
publicas required bys, 60 of theIndian Rail- 
ways Act, of how and where certain informa- 
tion can be obtained. Thefifth rule prescribes 
the hours at which sheds and offices of the 
Railway are open for the transaction of 
business. The sixth deals with complaints 
against the Railway staff; and the seventhis 
the rule already discussed at some length, 
namely, the one which prévidea that claims 
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for compensation should be made to the 
Traffic Manager. 

Rule 8 deals entirely with rates and it is & 
schedule to this which is signed by the Audi- 
tor and the Secretary to the Railway Board. 
The fact that the name of the Secretary to the 
Railway Board is appended to the schedule 
to the tariff only, is borne out by the certifi- 
cate of the Auditor, and it is further borne 
out by the fact that on the last page of the 
preface we again find the name of the 
Secretary to the Railway Board, sand the 
name of the Ohief Auditor of the North- 
Western Railway, appended to a schedule 
of maximum permissible rates. It cannot 
be supposed that the signature of the Secre- 
tary to the Railway Board, coupled with 
that of the Chief Auditor, is required to be 
appended to rule 6, for instance, which is can- 
cerned only with the mode in .which com- 
plaints against the Railway Staff of in- 
attention or obstructiveness should be ad- 
dressed, These signatures appear nowhere 
else in a volume which contains some 447 


pages. 


In the Goods Tariff Pamphlet of the Ist 


October 1919, we find similar rules, but 
with considerable variations in some cases. 
The names of the Auditor and the Secretary 
to the Railway Board are, however, again 
appended, as in the previous Pamphlet, to 
schedules of rates, and appear nowhere 
else. In the 1921 Edition of the Pamphlet the 
preface is cut down to a few very short 
rules occupying only half a page and on the 
following two pages appear schedules of 
maximum rates signed as before by the 
Auditor and the Secretary to the Railway 
Board, Following these comes Chapter I, 
beginning with the general rules, in which, at 
r. 6, appear the instructions to the public to 
direct their applicationsin connection with 
claims, and so forth, to the Traffic Manager, 
Olaims Section. The signature of the 
Secretary to the Railway Board does not 
appear anywhere in these general rules, In 
the 1925 Pamphlet the same arrangement 
is adopted. ; 


It seems clear from these documents that 
the signature of the Secretary to the Rail- 
way Board, far from being an authority 
from the Board sanctioning the rule as to 
the mode of directing claims, is appended 
soley for the purpose of authorising a parti- 
cular schedule of tariffs, or of confirming 
jointly with the Auditor, a particular set of 
tarifs, - °° 
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e I secordingly find myself unable to agreé 
‘that the rule prescribing a mode of service of 
claimshas the sanction of the Government cf 
India through the Secretary of the Railway 
Board, and, therefore, I am unable to agree 
that the service of a notice of claim upon 
the Traffic Manager is equivalent to service 
upon the Government of India. I am 
satisfied, however, for the reasons I have 
given that the service of the notice in ques- 
tion upon the Traffic Manager is good 
service upon the Agent, in view of the fact 
that the Agent must be deemed to have 
authorised the Traffic Manager to receive 
such notices on his behalf. l 
My answer, therefore, to the reference s 
that the service of the notice, under the 
circumstances of the present case, is a good 
service upon the Railway Administration. 
By the Court.—Our answer to the 
reference is in the affirmative. 
Z, K. Reference answered 
in the afirmative. 
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BOMBAY HIGH COURT. 
Frksr OivIL APPHAL No. 253 or 1923, 
November 20, 1925. 
Present:—Sir Norman Macleod, KT, 
Ohief Justice, and Mr, Justice Coyajee, 
KHUSHALBHAI TRIKAMBHAL— 

APPELLANTS 
VEVEULE 
Tar SEORETARY or STATE rog INDIA: 
— RESPONDENT. 

Easements Act (V of 1882), 8.7 (2) (a)—-Ripencn 
owners, rights of—Water discharged by Government 
into natural stream, whether can be diverted. 

A riparian owner hasa right tothe usufructuary 
interest in the water of a natural stream -which 's 
incident to the possession of the adjacent soil and he is 
entitled to the benefit and enjoyment of the water 
as it flows past. He has a right to all the water 
which actually forms part of the stream as soon as it 
becomes part of it, whether such water comes ty 
ordinarily natural means as from springs or froin tLe 
surface of the adjacent hills or from rain or ıs added 
by percolation. In regard, however, to worss of 
irrigation constructed by Government in connextico 
with a natural stream, a riparian owner has no h:gher 
right than that of not being damaged by anv dinin- 
tion of the supply of water he has been accustom. d i2 
receive aud Government is entitled to divert tle 
water of the stream provided the amount divertéd doves 
not exceed the amount which it has itself by artie] 
means put into the stream. [p. 821, col 2, p. 623, c 1 2] 

First appeal from a decision of the Joint 
Judge, Ahmedabad, in Suit No, 21 of 1913. 
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Desai), for the Appellants. 

Mr, Kanga, Advocate General (with him 
Mr. S. S. Patkar, Government Pleader), for 
the Respondent. 

' JUDGMENT. 

Macleod, C. J.—The plaintifs filed 

Suit No. 21 of 1913 in the District Court of 


. Ahmedabad on behalf of themselves and 


the people of the village of Nawagam, 
Taluka Matar, District Kaira, against the 
Secretary of State for India. This village is 
situated on the bank of the Khari river 
which rises near the village of Amnagar in 
the Idar State. By their plaint the plaint- 
iffs claim that they, together with the in- 
habitants of the other villages, are entitled 
to the use of all the water necessary in the 
Khari river from its source up to their lands 
for the purpose ofirrigation and forall their 
other necessities by virtue of an arrange- 
ment made between them and Govern- 
ment in 1843. Disputes had arisen with 
regard to the mode and the terms of enjoy- 
ment of the preferential rights to the water 
which were referred‘to the arbitration of 
the mamlatdar and certain other gentlemen 
who prepared a statement or kalambandhi 
of the rules regarding the modeand the 
terms for the enjoyment of the water by the 
said eleven villages which were thereafter 
called the kalambandhi villages. In 1881, 
Government constructed a canal, known as 
the Khari Cut, to the north of the said 
villages to convey flood waters to the 
Ohandola Tank. The plaintiffs also alleged 
that the current of the Khari-river was fed 
by the Bhujva rivulet on this side of Am- 
nagar and by the natural currents of the 
Bokhs of Prantij, and the Hathmati, and 
claim that they have preferential rights to 
all. this water as accretion to the Khari 
river from ancient times. When the plaint- 
iffs had occasion to complain to Government 
that the waters of the Khari river were 
being conveyed -to the Chandola Tank, they 
were assured that their rights were being 
preserved and only superfluous water was 
allowed to be conveyed tothe Chandola 


ank. 

In 1899-1900, Government expanded the 
Chandola irrigation system and con- 
structed a large reservoir near the vil- 
lage -of Limla on the Hathmati canal 
to which they conveyed the waters of 
the Bukhs of Prantij and the Bhujva 
current mentioned above, thereby, so 
the plaintifs- alleges, diminishing the 
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water of the Khari river. When the villag- 
ers complained, the Government Officers 
either asserted that their rights were not 
being interfered with, or allowed the water 
to flow inthe Khari river according to their 
requirements. Still the plaintiffs complain 
that the flow of water has been improperly 
diverted so that for the years 1912-13 and 
for several previous years their crops had 
been destroyed entirely. In September 
1909, the plaintiffs threatened to file a suit 
owing fo their not receiving sufficient 
water, whereupon they were supplied with 
sufficient water for that year, but in further 
correspondence on the subject the plaintiffs 
received a notice, dated December 27, 1911, 
that they would be supplied with sufficient 
water during the years when the rainfall 
was normal, but in those years in which 
there was a scarcity, they would get the 
same benefit as would be available to other 
villages. The plaintiffs complain that then 
for the first time, their preferential right to 
the water was denied by Government. 

The plaintiffs claim a declaration that 
they are entitled toa preferential right of 
enjoying the water of the Khari river be- 
ginning from its source and fed by the 
waters of other currents and rivers before 
the same are made available to villages 
other than the kalambandhi villages, and 
an injunction restrainiug the defendant 
from diverting the said water to the 
Chandola -irrigation system or any other 
system or from doing anything contrary to 
the right to be declared under the first 
prayer mentioned above. 

The defendant pleads:— 

1. That no proper notice, as required by 
ey of the C. P. O., had been served upon 


m. 

2, Thatthe plaintiffs have not the pre- 
ferential right to the waters of the Khari 
river from its source as claimed, over the 
non-kalambandhi villages. 

3. That the plaintifs have only the 
ordinary right of riparian owners, 

4.. That the Government as riparian 
owners were entitled to a reasonable use of 
the water of the Khari river and such use 
has not materially diminished the applica- 
tion of the water by the plaintiffs. 

5. That the diversion of the water of the 
Khari river into the Khari Cut only takes 
place in flood times, and the main supply 
of the Khari Out is obtained from the Hath- 
mati weirand the Bokh, reservoir works 
which have enabled the plaintifis 40 be 
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supplied with water in times of scarcity to 
which they were not entitled as of right. 

Generally, various allegations contsined 
in the plaint are controverted or denied and 
the defendant asks that the suit should be 
dismissed. 


On the issues framed on these pleadings 
the Joint Judge held :— 

(1) that the Bokh reservoir was construct- ` 
adin 1902, the Khari Out in 1881, and the 
Bhujva stream was joined to the Hathmati 
canal in 1899; © 

(2) that after the construction of these 
works there was some diminution in the 
flow of the water of the Khari river but 
there was none at the date of the suit; 

(3) that the Government were not bound 
by the Kalambandhi Settlement of 1843 
and the levy of Pathastal rates not to 
diminish the supply ; 

(4) that proper notice had been given 
under, 8.80 of the O.P. O; and passed 
a decree declaring that the plaintiffs 
had a right to the water of the Khari 
river proper together with the water 
from the Bhujva stream which was pre- 
ferential to any right which the villages 
served by the Khari Cut canal had over 
such water, butthat the villagers had no 
Tight tothe water supplied to the Khari 
by the Prantij Bokh and by the Hathmati 
canal. As the plaintiffs had been supplied 
with the water to which they were entitl- 
ed, and often more, an injunction was 
refused, 

The plaintiffs have appealed, while the 
defendant has filed cross-objections tothe 
effect that the lower Oourt was wrong in 
granting a declaration to the plaintiffs and 
that the suit ought to have bean dismissed 
with costs, 


Two publications have been admitted in 
evidence, the Khari Sluices Hand Book of 
1905, and the papers relating to the second 
revision settlement of the Matar Taluka of 
the Kaira District, printed in 1920, from 
which the history of the Khari river and the- 
measures adopted from time to time to in- 
crease the supply of water in the river are 
fully disclosed. ` 

The Khari river rises in Atnnagar of the 
Idar State, about eighty miles north of 
Abmedabad, and flowing in a southerly 
direction joins the Sabarmatiabout twenty 
miles below Ahmedabad. About twenty 
miles from its source, jt is joined by a 
small tribytary called the Bhujva, and a. 
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few “miles further on by another tributary 
called the Bokh, 

Up to 1898, the Khari had the reputa- 
tion of being an almost perennial stream, 
It rarely ceased flowing until March, and 
often continued until the monsoon. How- 
ever, complaints were being constantly re- 
ceived that the flow of water was decreas- 
ing, even so far back as 1843 such com- 
plaints were common. Above the kalam- 
bandhi villages, a group of villages sitnated 
partly in the Ahmedabad District and part- 
ly in the Kaira District, some ten to fifteen 
miles south-west of Ahmedabad, with which 
we are concerned in this suit, there was no 
system ofirrigation from the river except 
by means of bag-lifts or Dhekudies, and the 
kalambandht villages complained that the 
number of these lifts was increasing thus 
diminishing the flow of water which came 
to the villages. Up to 1843, there were 
constant quarrels between these villages 
as tothe distribution of the water. There 
was no system of regulating the flow or dis- 
tribution by means of sluice gates, but each 
village used to constructa temporary dam 
in the river for the purpose of drawing the 
water into its fields. In 1843,a Panch con- 
sisting of Oaptain Full James, two Mamlat- 
dars a non-official member and an Amin, 
was called, and a Permanent Settlement 
finally agreed, the terms of which were 
embodied ina memorandum. It is neces- 
gary to point out that this settlement mere- 
ly declared how each village in turn 
should beentitled todraw water from the 
Khari for the purpose of irrigation. lt wag 
not competent for the Panch to suggest 
that a declaration should be made with 
regard to any preferential rights the villages 
might claim to the water as against the 
tights of riparian owners to the north of 
the kalambandhi villages. Thereafter, 
irrigation was extended andmasonry sluices 
were constructed to take the place of the 
old earthen dams. In 1873,a Committee 
was appointed to consider the Khari system 
and in their report they made various 
suggestions for the improvement of the 
water supply and for the better distribu- 
tion of the water. Atthat time the work 
on the Hathmati canal was in progress and 
the Committee considered how far it would. 
be advisable to draw water from that canal 
for increasing the supply inthe, Khari river. 
The Hathmati river mses to the north of 
the Khari river and fowing in a south- 
westerly direction joins the Sabarmati, 


520 


è 

The Hathmati canal was not built with the 
express object of helping the kalambandhi 
villages, and the suggestion made from 
time to time and continued up to the 
present time, that those villages have any 
claim that the water from the Hathmati 
canal should be let into the Khari river 
must be negatived. The Oommittee of 
1873 in their report considered whether the 
Khari supply should be regularly supple- 
mented by the Hathmati, and the final con- 
clusion was against this being done on the 
ground that no extra cess could be imposed 
for its use and alienated lands would reap 
at least half the benefit. The proper 


principle on which the Hathmati water’ 


might be supplied was really laid down 
in 1875. In that year it was proposed by 
the Irrigation Department that, when the 
Khari supply was deficient, it should be 
supplemented by water from the Hathmati 
canal,-if available, so as to keep the water 
at a certain fixed height abovethe regula- 
tor at Pinglaj, one of the kalambandht 
villages. It may be taken that the rate 
of flow of water at Pinglaj indicates the 
volume of water available to the kalam- 
bandhi villages for irrigation. As the 
level fell at Pinglaj, more Hathmati water 
was to be given to maintain the prescribed 
level, but the Hathmati canal was intended 
primarily for purposes other than supple- 
menting the supply in the Khari river, and 
the kalambandhi villages had no right to 
claim the Hathmati water which was to be 
distributed by the Irrigation Authorities as 
they thought mostadvisable. Between1878 
and 1881, the Khari Out was built, which 
wasa canal taking off from the Khari at 
Raipur and designed to irrigate Ahmed- 
abad lends and to fill the Ohandola Tank 
three miles south of Ahmedabad. The 
scheme was looked upon with considerable 
distrust by the officers'of the Kaira District 
who were aware how rarely there was any 
surplus available inthe Khari. The Col- 
lector, however, waived his objection on the 
clear understanding that no Khari water 
should be diverted except the surplus over 
one-hundred cubic feet per second. This 
condition was subsequently modified by the 
Irrigation Authorities. In the letter of the 
Executive Engineer of October 9, 1885, it 
was explained that water was diverted at 
Reipur: A 

(1) to the extent of the water running to 
waste below Chanindra, one of the kalam- 
bandhi villages, 
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(2) only with the consentof the kalam- 
bandhi villages, if there was no waste below 
Chanindra. . 

Then, so far ‘back as 1869, proposals had 
been considered to build a large storage | 
tank near Mamroli two miles below Prantij, 
close to the source of the Bokh river men- 
tioned above. At that time the only object 
ofsuch a reservoir could be to supplement 
the supply of water in the Khari river. The 
reservoir, however, was not built until 190U- 
1902, thefamine years, and then the Exe-. 
cutive Engineer took up the position that 
the reservoir was built with the sole object 
of supplementing the supply of water to 
the Khari Cut canal. See the letter of the 
Assistant Engineer of March 28, 1903, at 
page 77, 

At that time the villagers of Nawagam 
were complaining about the shortage of. 
water supplied to them fromthe Khari due 
to water being abstracted at Raipur forthe: 
Khari Out. 

In his letter of April 17, 1903, the Super- 
intending Engineer N. D. wrote ġo the 
Commissioner (page 80) with reference to 
these complaints. Hesaid:— 

“There areno fixed rules as to the distri- 
bution of water between the two systems but 
the principle invariably observed is that 
no water is diverted into the Khari Cut - 
except during floods or unless the require- . 
ments of the kalambandhi villages have 
been thoroughly satisfied. Toremove, how- - 
ever, any cause whatever for complaints in 
future, Iam prepared to lay down that no 
water should, on any account, be diverted . 
into the Khari Cut, if the discharge of the 
Khari river is below fifty cusecs and that 
the excess over fifty cusecs should only be 
taken into the Khari Cut if not required on 
thesluices. As regardsthe water fromthe 
Bokh reservoir and the Hathmati canal,. it 
is to be noted that although these works | 
have been carried out by famine labour, 
still as their cost has been debited to the 
capital account of the Khari Cut system 
the kalambandhi villages have no right on 
these waters and Government have in G, R. 
No. W. T. 1866 of July 25, 1902 (see 
page 101), already ruled to this effect.” 

In 1905, the villagers of Nawagam again . 
complained to the Commissioner (page 102) 
and at page 110 of the paper-book will be 
found a most exhaustive reply sent by the 
Collector of Kaira to the Commissioner, in 
which he claimed atepage 126 that the Khari 
sluices and the Hathmati canal should be 
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satisfied first independently of each other. 
When the Khari sluices failed they should 
be satisfied out of the surplus of the Hath- 
mati canal, and that only “then would any 
water of the Khari including the Bokh ba 
due to the Khari Out, 

' “In forwarding the letter to the Superin- 
tending Engineer through the Collector 
of Ahmedabad, the Commissioner wrote 
(page 12Y):— 

“Tt appears to the Commissioner N. D. 
that the kalambandhi villages of Kaira are 
entitled toa supply of water sufficient for 
their needs from the Khari asa legal right 
and that the Khari river means the river 
and its tributaries of every sort. Of course, 
this legal right does not obtain under cala- 
mities such as the visitation of God by 
drought, but Government is debarred from 
such aspecial plea ifany water is diverted 
from the Khari river. The Commissioner 
thinks, therefore, that it should be ascer- 
tained what are the requirements of the 
kalambandhi villages and that only sur- 
plusage should be used for Chandola and 
other works.” 

At page 135 will be found a note by Mr. 
Taraporewalla, Superintending Engineer, 
Public Works Department, on the letter 
of the Oollector of Kaira referred to above. 

It is interesting as showing that the 
Public Works Department denied the right 
of the kalambandhi villages to the sur- 
plus water ofthe Hathmati In or about 
1899,a branch was made fromthe Hathmati 
canal connecting with the Bhujva tribu- 
tary, and after the Bokh reservoir was com- 
pleted it was also joined up with the Hath- 
mati canal, Mr. Taraporewalla wrote— 

“Mr. Wood seems to be under the impres- 
sion that.the construction of the Bokh re- 
servoir has deprived the Khari of a con- 
siderable part of its original supply. The 
Bokh is no doubt a contributary of the 
Khari but the dam only cuts off about seven 
miles of its length from its beginning and 
the run offin this part in ordinary-years is 
little more than sufficient to fill the old 
huga depression known asthe big and small 
Bokh reservoirs. The reservoir itself is 
mostly filled from the Hathmati canal to 
which the sluices have no right. The 
construction of the Bokh reservoir has not, 
therefore, done any great harm to the 
kalambandhi villages but, on the contrary, 
may occasionally prove of considerable 
assistance to them according to the arrange- 
ment arrived at between the Publie Works 
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Department and Revenue Department, vide 
c@rrespondence ending with the Commis- 
sioner N. D.'s endorsement No. 1400, dated 
April 20, 1904." 

On May 11, 1907, the Oollector of Kaira 
wrote tothe Executive Engineer, Gujarat 
Irrigation (page 159): 

“I cannot refrain from writing to express 
my satisfaction at the happy results whicao 
are promised by your recent inspections of 
Khari sluicessystem. Ifyou are able as yon 
undertook at our meeting on the Ist instant 
to supply seventy-five cusecs at Pinglaj from 
the middle of September to the middle of 
November and willing as you then express- 
ed yourself tostarve Ohandola, if necessary, 
for the purpose, the kalambandhi villages 
will be saved from ruin and enabled after a 
year or two to carry out the minor improve- 
ments which you expect of them.” 

— Executive Engineer replied on Muy 

17: 
“You may trust me to do my best to 
give the Khari sluices as much water a3 
I can in preference even to the Khari Cut 
system, as I find that it is likely to be 
used to greater advantage there than else- 
where.” 

The real question in the suit depends on 
the extent to which the defendant is entitled 
to draw off water for the Khari Cut canal, 

The rights of riparian owners were 
defined in Secretary of State for India 
v. Balvant Ganesh (1). They have a right 
to the usufructuary interest in the water 
which isincident to the possession of the 
adjacent soil and are entitled to the 
benefit and enjoyment of the water a3 it 
flows past. In First Assistant Collector of 
Nasik v. Shamjt Dasrath Patil (2), it was 
held thatthey have a right to all the water 
which actually forms part of the stream as 
soon as it becomes part, whether such water 
comes by ordinary natural means as from 
springs or from the surface of the adjacent 
oe or from rain or is added by percola- 
tion. 


In that case the plaintiffs’ stream had 
been added to by percolation from a 
Government canal and it was held that, 
though Government could take steps to 
preven’ the percolation, a8 soou as the 
canal water reached the stream by percola- 
tion, it could not be distinguished from 
the original natural stream. The plaintits 
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contend that the decision is an authority 
for the proposition that, as they h&d 
rights to the original natural waters of the 
Khari, they were entitled to allthe Khari 
water as augmented by the works construct- 
ed by the Government at the cource of the 
rivers. On the other hand, Government 
contend that the water which they have 
added to the Khari by artificial means can 
be separated from the natural supply of 
water and diverted for Government purpos- 
es, if Government so decided before it 
reaches the plaintiffs’ village. 

If this contention is correct, the difficulty 
remains to ascertain, first, the extent to 
which the Khari water has been augmented 


by theartificial means, and, secondly, whe-- 


ther any water in excess of the augmenta- 
tion has been diverted. 

This difficulty is very much accentuated 
by the natural conditions which vary 
from year to year. With the exception 
of the Bokh reservoir, there are no means 
for storing the water from the early rainfall 
which is usually the heaviest, while the 
wateris most wanted from September to 
November when the rainfall is usually less. 
Therefore the number of inches of rain 
which falls ina given year is no criterion 
on the question whether there will be a 
proper supply for the purposes of irriga- 
tion. ltcan only be premised that, if the 
rainfallis much below normal, there will 
not be enough water for irrigating the rice 
crop in the plaintiffs’ village, whilein a 
year when the rainfall is from something 
below normal to above there will be suffi- 
cient water for both the Khari sluices and 
the Chandola system, provided the rainfall 
is equally distributed over the critical 
months, 

In a year of slight deficiency or unequal 
distribution, everything will depend on the 
way thediversion of water at the Khari Cut 
is regulated. The plaintiffs contend that, so 
long as it is possible, a flow cf 100 cusecs 
should be maintained below the Raipur 
weir, according to the condition laid down 
by Mr. Shepherd, and that only surplus 
waters should be diverted into the Khari 
Out canal. The defendant says, supposing 
the flow above the weir is 150 cusecs, and 
I can show that out of that flow 70 cusecs 
are due to augmentation by artificial means, 
Itam entitled to divert those 70 cusecs, 
although therehy the flow below the weir 
will then be ‘only 80 cusecs. Roughly 
speaking, it may be taken as proved that the 
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flow of 100 cusecs below the weir at Raipur 
will be reduced to 50 cusecs at Pinglaj 
although the rate of absorption must depend 
on varying circumstances, See the note’ at 
the end of Ex. 147. 

Exhibit 148 gives the figures from 1906 
to 1912 showing how much water was 
received into the Khari. 

(1) From the Bhujva at tail. 

(2) From the Hathmati canal at tail. 

(3) From the Bokh. 

(4) From the Khari abovethe Bhujva. 

The total of those four sources should 
show the flow of the Khari at the point 
just below its junction with the Bokh. 

Column 7 gives the flow below the Raipur 
weir and column 8, the amount diverted for 
the Khari Cut canal. 

Column 11 gives the flow at Pinglaj. 

That the futility of attempting to prove 
any conclusions from statistics of this 
character is shown by the summary which 
is part of the record under the signature of 
the Executive Engineer, Gujarat Irrigation 
Department. 

In the year 1906, the total discharge from 
the first four sources was 11,859 cusecs, yet 
the discharge below the weir at Raipur was 
24 966 cusecs and at the Khari Cut 5,370, 
making a total of 30,3386. From this it 
would appear that nearly two-thirds of the 
water which reached Raipur was augmenta- 
tion from natural sources after the junction 
of the Khari with the Bokh. 

But, out of 24,966 cusecs below the 
Raipur weir, only 4,603 reached Pinglaj, 

In 1908, out of 45,297 cusecs below the 
Raipur weir, only 7,768. reached Pinglaj ; 
1911 was a year of famine, while the figures 
for 1912 were 15,572 and 8,255 respectively. 

But, although it would then appear that 
sufficient water reached Pinglaj for the 
crops in the kalambandhi villages, owing 
to unequal distribution of the rainfall, the 
revenue collections were far less than in the 
good years 1907-08to 1910-11. The Ex. 42 
is a statement showing the area irrigated 
and the growth of revenue on the Khari Out 
canal gince its construction, from which it 
is apparent that since 1906 there has been 
a very large increase inthe area irrigated, 
with a corresponding increase in the revenue 
collections. The learned Judge has found 
that the kalambandhi villages can have no 
prescriptive right tothe water of the Bokh 
or to that of the Hathmati canal. If they 
were occasionally given water from these 
sources, it was mergly as an aot of grace, 
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He concludes from the evidence of Exs. 147, 
148 and 170, that the entire water of the 
Khari, and much more than that, had 
usually been allowed below the Raipur 
weir. 

The area under irrigation.in the kalam- 
bandhi villages, he thought, had been 
steadily rising from 1905, and it had been 
satisfactorily proved that there had been 
no diminution in the water due to the 
construction oi the ancillary works, In 
particular he found that in the months of 
September, October and November in 1912, 
the discharges at Raipur were above those 
at Bhujva. That would not be a satisfactory 
way of showing that a proper discharge was 


being allowed to flow below the Raipur : 


weir, and I feel extremely doubtful whe- 
ther the plaintiffs did not suffer from an 
excessive diversion of water for the Khari 
Cut during those months. From Ex. 49, 
-already referred to, it will be seen that 
‘although 6,317 cusees were received in 1912 
from the Bokh and 695 from the Hathmati 
tail, 15,391 cusecs were diverted for the 
Khari Cut. ` 

Moreover, I am not satisfied that the 
‘defendant is entitled to consider that the 
whole of the water discharged by the Bokh 
into the Khari is augmentation due to the 
.construction of works by Government and 
the introduction of water from the Hath- 
‘mati canal into the Bokh reservoir. There 
must have been some flow in the Bokh 
through its course of fifteen or. sixteen 
miles before the dam was built, and really 
` the defendant should have shown how much 

water. was put into the reservoir from the 
' Hathmati canal. 

In order to satisfy ourselves whether the 
Judge was right in holding that the area 
under irrigation had increased and that 
there had been no diminution in the supply 
of water before suit owing to Government 


` action, we called for a statement showing . 
- land, and that the defendant has no right 


the area cultivated in the plaintiffs’ village 
with the area under rice since [882. The 
statementis not so complete as it might have 
been, but itis clear that the area under rice, 
though it may have increased after the 
- famine years 1899 to 1905 had passed, was 
not restored to the extent which existed 
before the famine, and as pointed out above 
itis by no means certain that, in the year 
before the suit, the plaintiffs received all 
. the water they were entitled to. 

The question then remains whether the 
defendant is entitled to divert the water of 
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the Khari to the extent of its augmenta- 
tion by artificial means. Reliance has been 
placed by the defendant on the decision in 
Robert Fischer v. Secretary of State for 
India (3) where it was held that the Govern- 
ment has power, by the Customary Law in 
India, to regulate in the public interests, 
in connection with the collection, retention 
and distribution of waters of rivers 
and streams flowing in natural channels, 
and of waters introduced into such rivers 
by means of works constructed at the 
public expense, and in the public interasts, 
for purposes‘of irrigation, provided they 
do not inflict sensible injury on other ri- 
parian owners and diminish the surply 
they have hitherto utilised. In regaid to 
works of irrigation constructed by Govern- 
ment in connection with a natural stream 


-a riparian owner has no higher right than 


that of not being damaged by any dim- 
nution in the supply of water he has keen 
accustomed to receive. This paramcunt 


- Fight of Government is recognized by the 
: Legislature in s. 7 (2) (a) of the Indian Ease- 


ments Act. An upper riparian owner is 
entitled to divert water provided the amount 
diverted does not exceed the amount which 
he has himself by artificial means put 
into the stream. The decision was refer- 
red to by their Lordships of the Privy Council 
in Kandukuri Balasurya Prasadha Row v. 
Secretary of State for India(4) in the follow- 
ing passage in the judgment at page 895* : 
“The law of the Madras Presidency as to 
rivers and streamscertainly differs in some 
respects from English Law” and there is no 
reason for saying thatthe Customary Law 
of India referred to in Robert Fischer's’ 
case (3) is confined to the Presidency of 
Madras. 

I am satisfied that the plaintiffs have 
proved that they have the right of riparian 
owners to the usufructuary use of the ‘water 
of the Khari river as it flows past their 


to divert the water of the Khari river 
above the plaintiffs’ village for non-rija- 
rian purposes, toany greater extent than 
that of the water put into the Khari by 
artificial means. I think that the plaint: ffa 
are entitled to a declaration to that effect 

(3) 2 Ind, Cas. $25, 32 M. 141; 5 M. L T. 149; 19 M, 


"L. J. 131. 


(4) 4l Ind. Cas. 98, 40 M. 886; 19 Bom. L. R.7351, 
33M L. J.l44; 22 M. L. T.76; 15 A. L. J. 697, 21 C. 
Wy. N. 1089; (1917) M. W. N. 536; 6 L. W. 340,23 P. L 


* 


W280; 26 C. L. J 290; 44 I. A, 266 (P O.. 
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and that the declaration granted by the 
lower Gourt was too restricted, since thé 
plaintiffs are entitled to so much of the 
water of the Bokh as flows therein from 
natural sources. I see no reason why an 
injunction should not be granted to that 
extent as the defendant has clearly claimed 
to be entitled to divert the whole of the 
Bokh water which enters the Khari, 

Ib seems unfortunate that the attitude 
of Government and the officials in the 
. various departments, Revenue, Public 
Works Department, and Irrigation, has not 
been consistent, IJ think the right attitude 
to be maintained in regulating the diver- 
gion of water at the Khari Out canal is 
displayed in the letter of the Executive 
- Engineer of May 17, 1907, and that it would 
be advisable in times of scarcity to allow 
to the Khari river as much water as pos- 
sible, even if some of it be augmented 
water, rather than risk damage being suffer- 
ed by the crops of thekalambandhz villages 
which the villagers might be able to prove 
was due to an infringement of their right 
by Government, How much water can 
rightfully be diverted into the Khari Cut 
canal must always be difficult to be cal- 
culated with any degree of accuracy. I 
am not prepared to agree with the lower 
Court that the plaintiffs have suffered no 
diminution in the supply which they used 
to receive before the construction of the 
Khari Cutcanal. There certainly are in- 
dications in the correspondence that some 
officials of Government thought it of more 
importance that the Ohandola system 
should be made to appear in the accounts 
g remunerative one, whether the kalam- 
bandhi villages suffered or not, and as it 
has been proved that owing to the river 
having been allowed to get silted up, and 
owing to the growth of Gha Bajaria the 
flow of water is more impeded than it 
formerly was, so that the same proportion 
oithe water flowing below the Raipur weir 
does not reach Pinglaj, it is all the more 
important for Government to see, either 
that these defects are removed, or that the 
flow of sufficient water at Pinglej is not 
endangered by the diversion of water at 
the Khari Cut. 

I would vary the decree by declaring that 
the plaintifis have the right of riparian 
owners to the water of the Khari river 
accruing from natural sources and that 
the defendant? should be enjoined from 
civerting to the Khari Qut canal any of 
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the Khari river water which has not been 
put into the river by artificial means, 80, 
long as water is, required for the kalam- 
bandhi villages. The cross-objections should 
be dismissed with costs and I think the 
appellants are entitled to the costs of the 
appeal, 

Coyajee, J.—I concur. l 

Z. K, Decree vamed, 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPBAL No. 73 or 1924 
December 2, 1925. 
Present —Mr, Hallifax, A. J. O., 
and Mr. Kotval, A. J. O. 
Seth GOKULDAS NATHANI 
AND ANOTHRR—D&FENDANTS-——~APPELLANTS 


VETSUS 
LAL ARTATRAN—PLaIntTIFe— 
RESPONDENT. < 

Registration Act (XVI of 1908), ss 17, 49—Ewvidence 
Act (I of 1872), 8. 91—Construction of document—-Lease 
of wmmoveable property--Unsigned draft—Registraiton, 
whether necessary—Ovral evidence, misstbuity of— 
C. P. Court of Wards Act (XXIV of 1899), s 18 (8)— 
Deputy Commissioner, whether can execute document 
on behalf of Court of Wards. 

By a deed of lease it was stipulated that the lessee 
would have authority to pluck or purchase crops of 
a forest or give others permission to pluck or pur- 

them and in case the lessee did not choose to 
purchase the produce, he was to permit the removal 
thereof by the purchasers after levying a tax: 

Held, that the lease was one of immoveable pro- 
perty and was as such compulsorily registrable. [p. 825, 


ool. 

Parmanand v. Birkhu, 1 Ind. Cas. 903; 5 N, L. R. 21, 
followed, 

Where the terme of a contract relating to immoveable 
property are reduced into writing in the form of a 


memorandum or an unsigned draft, there is nothing. 


in s. 91 of the Evidence Act or a. 49 of-the Registra- 
tion Act to exclude the document or other evidence 
of the terms ofthe contract which the parties pro- 
posed to make but never did make. |p. 826, “col. 2.] 

A Deputy Commissioner can execute a document on 
behalf of the Court of Wards unders. 18 (2) of the 
O. P. Court of Wards Act. [p. 825, col. 1.] 


Appeal against a decree of the Addi- 
tional District Judge, Raipur, dated the 
ses June 1924, in Civil Suit No, 26 of 
1922. 

Dr. H S. Gour, Messrs. J.C. Ghosh and 
R. Shukla, for the Appellants. 

Sir B. K. Bose, Messrs. Kiran Bose and 
G. Mohiuddin, K. B., for the Respondent, 

JUDGMENT.—It kas been found in 
the lower Court that the document on which 
the suit is based purports tocreate an 
interest in immoveable property. The 
ah of it relevant to that decision rungs, in 

nglish, as follows i-~ 


| | + 


d 


[951.0. 1926] 


“You will have authority during the 
term of the contract to pluck or purchase 
both cropa yourself orto give others per- 
mission to pluck or purchase them, and if 
you are unable to purchase their goods 
yourself then you are to allow the other 
traders who have purchased goods to take 
them out after levying the tax according 
to the assessment-rules of the estate. 

At the time of purchase there is to be 
no oppression in the matter of price of 
the forest people who collect the produce 
by you orthe other traders; this yeu are 
to keep in mind.” 

Now if the inability to purchase produce 
from other traders mentioned in the first 
of these two paragraphs means that those 
traders were at liberty to refuse to sell to the 
plaintiff; then the grant is of nothing more 
than the right to collect and appropriate 
the export-tax for a term of years; the 
grantee was to collect it from others direct- 
ly and from himself by not paying it. It 
would ssem probable from Exs. 2-D, 6, 7 
and 8 that that is the view of the contract 
taken by the Oourt of Wards. Butit has 
certainly been accepted by both parties 
to this suit all along that nobody could 
gather or purchase any of the produce 
without the grantee’s permission, which 
would, of course, be taken for granted in the 
case of the “ forest people” who gathered 
it, and that “‘ unable to purchase `“ means 
only “do not choose to purchase.” In this 
view, which in the circumstances we accept, 
the document is a lease of immoveable pro- 
perty requiring registration, ag was ex- 
plained in Parmanand v. Birkhu (1) and 
not having been registered it cannot be 
received in evidence of the terms of the 
contract. 


It may be mentioned that the finding of 
the lower Court that the signature of the 
document by the Deputy Commissioner is 
not due execution of it is wrong, but that 
if it were right the failure to register the 
document would not exclude it or other 

roof of the contract from evidence. In 

olding that the Deputy Commissioner, is 
not authorised to execute such a document 
on behalf of the Commissioner, who is the 
Court of Wards, the learned Judge over- 
looked the provisions of s. 18 (2) of the 
Court of Wards Act, Anyhow it is beyond 
doubt that the Commissioner did authorisa 
the Deputy Commissioner to execute the 


(1) 1 Ind. Cas 903; 5 N, L. R. 91, 
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document on his behalf, and the other party 
toe the contract accepted the latter as the 
duly authorised agent of the former anid 
acted on the contract and derived beneit 
from if as aduly executed contract. ‘t 
certainly does not lie in his mouth to dis- 
pute the authority of the Deputy Commi:- 
sioner to execute it. Butif the signatwe 
of the Deputy Commissioner was not tl:e 
execution of the document by the Court of 
Wards, then it wasno more than an unsign- 
ed draft or memorandum of the ternis 
which the parties had agreed should |e 
embodied in a proper document, There 
would then be nothing in s. 91 of the Evi- 
dence Act ors. 49 of the Registration Act 
to exclude the document or other evidence 
of the terms of the contract the partics 
proposed to make but never did make. 

But itis beyond doubt that the parties 
did intend to enter into the contract sct 
up by the plaintiff, and except for one 
formality did enter into it. Also in obli- 
vion of the lack of that one formality of 
registration both parties did acts which were 
in part performance of that contract and 
are referable to nothing else. By virtue of 
the doctrine of part performance “the 
plaintiff is, therefore, entitled to an enforce- 
ment of the equities arising out of thore 
acts of the parties, and for that purpose to 
have the “contract regarded.” 

It is further quite clear that equity de- 
mands that the lessee should pay what 1:8 
originally promised to pay unless it can ha 
shown that he did not enjoy the property 
for the full term or to the full extent pro- 
mised by the lessor. About his having 
held possession !for the full term of three ° 

ears there is noroom for doubt, because 
it is in evidence, and not denied, that at 
the end of the third year he was allowed 
to remain in possession for three months 
longer, apparently in order to enable shim 
to remove produce already collected. Cer- 
tain letters written by him are put forwaid 
as evidence that he gave up possession of 
the forests before the expiry of the term 
of three years. The first of these was 
written towards the end of the fourth month 
of the second year, and neither that nor 
any subsequent letter amounted to more 
than a request to be allowed to abandon 
the contract or a threat to doso unless the 
main prayer in them could be granted. That 
prayer wasfor a remission of a part-of the 
sums payable by him because of a failure 
of the crops in the second year and it wag 


£ 
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refused by the Commissioner after full 
enquiry and consideration. These lettars 
afford only additional proof of the posses- 
sion having continued to the end of the 
third year. l 

Of the alleged failure to ensure quiet 
possession and enjoyment there is no evi- 
dence beyond certain complaints made to 
the Court of Wards and the zemindar and 
the replies to them. The documents to 
which the learned Oounsel forthe appel- 
lants referred in this connection were Exs. 
11-D, 1, 2,5, 6 and 7. The first of these 
is a copy of an application to the Deputy 
Commissioner complaining of the permis- 
sion given tothe contractor or lessee for 
the previous year to remove, without pay- 
ment of the export-tax, produce he had 
already collected before the end of his 
term. This document bears no date, but it 
purports to be a reply toa memorandum 
of 20th December 1912 from the Deputy 
Commissioner. The second dvcument men- 
tioned shows that a certain amount of pro- 
duce seized by the contractor, presumably 
from somebody who was trying to smuggle 
it across the border, was handed over toa 
Forest Guard. The other documents also 
show that everything that could reasonably 
be expected was done to ensure quiet enjoy~ 
ment of the monopoly. 


It was argued at some length in this 
Court that the plaintiff could not be given 
any relief other than that for which he 
sued in the plaint, which was never am- 
ended, and that relief was recovery of the 
sums payable under the contract of lease, 
which has been found to be void. Avery 
complete answer to this, if one is required, 
ts to befound in r. 17 of O. Viofthe O, 
P.O. 


In the view that the agreement itself 
cannot be enforced but only the equities 
arising in favour of the plaintif out of 
the subsequent acts of both parties, we are 
of opinion that the liabilty of the surety, 
the third defendant, also cannot be enforce- 
ed. It is true that in the suit he admitted 
generally that his liability in the matter was 
co-extensive with that ofthe principal defend- 

rant, without limiting it to liability directly 
under the contract. But that ought not to 
be taken too literally. It may be remarked 
that the lessee and his surety filed a joint 
appeal and the same learned Counsel ap- 
peared forthem both. Though their inter- 
ests are the same in respect of the main 
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part of the appeal, they are distinctly 
opposed-on this point. 

The learned Additional District Judge 
has ordered th$ second defendant to pay 
such a sum as he thought was justified by 
the profits he derived from the forests dur- 
ing the second and third years of the term, 
the instalments he promised to pay for the 
first year having been duly paid. This was 
regarded as payment for the “use and oc- 
cupation ” of the plaintifi’s property. But 
that was used and occupied during the 
first year also ‘during which the second de- 
fendant made a very considerable profit. 
The claim, in the view of it taken in the 
lower Court, was for the balance of the 
amount that ought to be paid for the use 
and occupation of the property for three 
years, and the profits derived in any one 
year ought not to be left out of account. 
The plaintiff has, however, not filed any 
appeal or cross-objection and the amount 
payable to him under the decree cannot be 
increased. 

In accordance with these findings the 
decree of the lower Court will be modified 
by the deletion of the name of the third 
defendant, Seth Gopikishen, as jointly liable 
with the second Seth Gokulaldas, for the 
money payable tothe plaintiff, The first 
appellant Seth Gokulaldas will pay all the 
costs of the plaintiff-respondent in this 


Court. The other appellant apparently in- 
curred none. 
Z. K. Decree modified. 
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OUDH CHIEF COURT. | 
SROOND Crvin APPBAL No. 241 or 1925. 
March 20, 1926. 

Present:—Mr. Justice Raza. 
JEORAKHAN—DerenpANt—APPELLANT 
versus 
Musammat GOURA AND ANOTHER— 
PLAINTIFFS-—RESPONDENTS. 

Burden of proof—Evidence produced by both parties. 

Where both parties have produced evidence on a 
certain point and the Court, on a consideration of the 
entyre evidence, has come to a definite conclusion, the 
question of burden of proof becomes a matter of 
pure academic interest. [p 827, col. 2.] 

Appeal against a judgment and decree 
of the Additional Subordinate Judge, 
Hardoi, dated the 31st March 1925, uphold- 
ing that of the Munsif, Sandila, dated the 
29th February 1924. 

Mr. Har Gobind Dayal, for the Appellant. 

Mr, Motilal Saksena, for the Respondents, 
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JUDGMENT. —Thbis is an appeal from 
a decree of the learned Additional Subor- 
dinate Judge, Hardoi, dated the 31st: March 
1920, affirming a decree of the learned 
ys Hardoi, dated the 29th February 

One Gajadhar was the owner of the pro- 
perty in suit. Heexecuted a mortgage with 
possession in favour of the plaintiff No. l 
Sardar for Rs. 250 in respect of 4 biswansis 
odd share, with the exception offour plots 
in village Harwal, District Hardoi, on the 
12th June 1912. He then executed a 
simple mortgage in favour of Sardar for 
Rs. 100 on the 22nd January 1913. Sardar 
executed a sale-deed in respect of his mort- 
gagee rights in both the mortgages in 
favour of his son, Sheo Shankar plaintiff 
No. 2 for Rs 375 on the 17th April 1914. 
Gajadhar again executed a mortgage in 
respect of the four exempted plots in favour 
of the plaintiff No. 2 for Rs. 120 on the 29th 
May 1916. On the 28th April 1916, one 
Matadin gota money-decree against Gaja- 
dhar. He sold his rights under the decree 
to the defendant-appellant, Jeorakhan, in 
October 1918. The defendant attached the 
property in execution of his decree and pur- 
chased it himself, at the auction sale for 
Rs. 100. He got possession of the property 
as auction-purchaser on the 6th April 1922. 
The plaintiff No. 2, Sheo Shankar, filed an 
objection under O. XXI, r. 100, Bch. I, O. P. 
O. on the 12th April 1922 but it was dis- 
allowed on the l4th December 1922. The 
present suit was then brought by Sheo 
Shankar (minor) and his father Sardar both 
on the 19th February 1923. 


The claim was resisted by the defendant 
on various grounds. Healleged that all the 
transfers mentioned above were fictitious 
and fraudulent, that the plaintifis were 
never in possession of the property ın 
suit and had no cause of action against him 
and that the suit was barred under O. XXI, 
r. 63, Sch. I, O. P. C. as the objection filed 
by Musammat Goura, mother of the plaint- 
iff No. 2, minor, on behalf of the minor, was 
dismissed on the lst November 1919. ° 

The first Court gave the plaintiff No. 2 a 
decree for possession of the property in sult 
as mortgagee. The claim for mesne profits 
(Rs. 100) was dismissed with costs. The 
defendant appealed und his appeal was dis- 
missed by the learned Additional Subordi- 
nate Judge, Ho has not come to this Court 
in second appeal, h 
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The points for determination in il:.s 
è appeal may be summarised as below.— 
l. Whether or not the deeds in su't 


(Exs. 1-4) are fictitious or fraudulent ? 

2. Whether or not the suit is bamed by 
O. XXI, r. 63, Sch. I, O. P. O.? 

3. Whether or not the plaintiffs have a 
cause of action for the suit against the dc- 
fendant? 

4, Whether or not the lower Couris, 
were wrong in not awarding costs to tle 
defendant on the mesne profits in respect 
of which the plaintiffs’ claim was dismissec? 

These are the only points which have 
been argued before me by the appellants’ 
learned Counsel. 

I agree with the finding of the lower Ap- 
pellate Court on the first point. The questien 
of burden of proof is, I think, of a purely 
academical interest, now, in this ma:te-. 
The parties have produced their evidence 
and the learned Subordinate Judge hes 
held on the evidence of the plaintiffs’ wit- 
nesses that the deeds in question represent 
bona fide transactions, When the deeus 
were declared fraudulent by the Executing 
Court, the burden of proof lay on the plains- 
iffg to give prima facie evidence that they 
represented genuine transactions as held :n 
Kalka Prasad v. Sttla Bakhsh (1), but the 
burden has been sufficiently discharged by 
the plaintifs. I have considered the evı- 
dence on that point. I am not prepared io 
disagree with the finding of the learned 
Subordinate Judge on the point under cone 
sideration. 

The second point also, must be decided 
against the defendant. The defendant 
relies on Exs. A29 and A30. A380 has peci 
rejected as it was not duly proved. A%9 
is the copy of an order dated the Ist Nover}- 
ber 1919. It does not show what were the 
grounds of objection or if any inquiry was 
held by the Court in the matter. Evcn if 
Ex. A380 is admitted in evidence it dog 
not show that the plaintiff No, 2 had tikd 
any objection on the ground of the transfers 
mentioned above, It is impossible to hu'd 
under these circumstances that any objec- 
tion was preferred by the plaintiff No. 2, 
with reference to the deeds in suit. The 
present suit is not, therefore, barred by 
O. XXI, r. 63, Sch. I, O. P. C. 


The plaintif No. 2 is a minor. He was 
in possession of the property through his 
father plaintif No. 1. The plaintiffs lost pcg- 


(1) 35 Ind, Cas, 427; 19 O, 0, 64, 
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session of the property when dakhal dehani 


proceedings were held in favour of the 


defendant. The dismissal of the plaintiff 
No. 2's objection under O. XXI, r. 100/101, 
Sch. I, O. P. O. gives him a cause of action 
for the present suit against the defendant. 

The matter of costs was discretionary with 
the lower Courts. I do not think it proper 
to interfere with their discretion in this 
, Matter. l 

The result is that the appeal fails and 
must be dismissed. I dismiss the appeal 
with costs. The decree of the lower Ap- 
pellate Court is confirmed in all respects. 

R. L. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Cıvıl Revision No. 134 or 1925. 
April 22, 1926. 
Present:—Mr. Justico Walsh and 
Mr. Justice Dalal. 
Lala BADRI PRASAD—OBJECTOR—— 
APPLIOANT 
VETSUS 
CHOKHE LAL—DsranpantT—OProsits 
Parry. ee 
Civil Procedure Code (Act V ae Obah T 
48, 0. XXXVIII, r. 6, 0. XXXIX, rr. 1, 2-—Rules 
framed by Allahabad High Court under 0. XXI, T. 
12h—Attachment before judgment—Atiached property, 
custody of—Attaching officer, duty of— Property not 
fortheoming—Liability of attaching | officer—A ttach- 
ment before judgment and temporary tnjunciton when 
to be issued—Duty of Court—Securrty. 
Under O. XXI, r. 43 of the C. P. O. an attaching 
officer is bound to keep the attached property in his 
own custody and is responsible for the due custody 
of euch property. He is an officer of the Court and as 
such is within the jurisdiction of the Court which 
appointed him and also of the Oourt to which such 
Court is subordinate. [p. 829, col. 1 | 
Under r. 124 of the rules framed by the Allahabad 
High Court under O. XXI of the O P. O. an attaching 
officer must obtain the permission of the Court if he 
desires to put any person in charge of attached pro- 
perty and the permission must be obtained at the 
proper time before or immediately after the custodian 
ig appointed. When such permission is sought the 
residing officer of the Court must bring his mind to 
bear on the facts of the case ana to determine whether 
the person in whose custody the property Is sought 
to be placed is or 1g nota proper person to remain in 
charge of the property. Where attached property 1s 
placed by the attaching officer in the custody of 
another person without obtainmg the permission of 
the Court, such person is not an officer of the Court, 
and the Court has no jurisdiction to direct him to 
refund the price of the attached property if tho pro- 
perty is not forthcoming when the Court directs its 
roduotion. In such ù case the attaching officer alone 
fs liable for the yaluc'of the proporty, [p. 829, col, 2.) 
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Per Walsh, J.—The mere fact that the acts of the 
Court itself have inflicted an irreparable injury upon 
one of the ‘litigants is not a sufficient ground for 
relieving that litigant. by inflicting an injury upon 


an another innocent per%on. [p. 830, col. 1.] 


Oases ın which either an attachment or an injunc- 
tion ought to be issued before judgment are extremely 
rare and cases in which they ought to be made ez parte 
are very exceptional. Before such an order is issued 
the plaintiff ought to be able to satisfy the Court of 
the practical certainty of his success, and of the 
existence of grave danger and of a real fear that a 
dishonest defendant, undoubtedly lable, 13 making 
away with the probable fruits of the judgment. Such 
an order ought never to be issued under any circum- 
stances theut making the applicant give an 
undertaking which has the force of a contract and 
also the force of a personal submission to the order 
of the Court, to be responsible for any damages or 
any loss in consequence of the exceptional order 
which he is seeking. |p 830, col 2, p. 831, col. 1.) 


Civil revision from an order of the 
Additional Subordinate Judge, Agra, dated 
the 8th August 1925. 

Messrs. G. Agarwala, N. P. Asthana and 
Baleshwari Prasad, for the Applicant. 

Dr, K.N. Katju, forthe Opposite Party, 


JUDGMENT. 

Dalal, J.—This is a difficult matter 
to settle, It has arisen out of interlocu- 
tory orders passed by a Subordinate Judge 
without proper attention to the rules deal- 
ing with procedure as to attachment ’prior 
to judgment. In a suit for recovery of 
money the plaintiff applied under O, 
XXXVIII, r. 5 for attachment prior to 
judgment. The Court passed an ex parte 
final order of attachment without having 
any jurisdiction to do so, Underel. 3 of 
that rule the Court is given permission to 
direct a conditional attachment of the 
whole or any portion of the defendant's 
property while proceedings are pending 
regarding the question as to whether the 
defendant should furnish security for the 
claim of the plaintiff or not. After the 
order of attachment no proceedings, ‘such 
as are directed in cl. 1, were taken by 
the Court. A Pleader of the Court, Mr. 
Mohammad-lbrahim, was appointed attach- 
ing officer and directed to attach the de- 
fendant’s cloth at the Batesar fair. He 
went to the defendant's stall on the 3rd 


‘of November 1922, and attached cloth of 


the value of Rs. 910. I shall not discuss 
the details of the attachment,or the manner 
in which itis alleged the cloth was made 
over to the custody of one Badri Prasad, 
It appears that Badri Prasad wrote out 
an undertaking that he would produce thia 
attached property whenever so directed by 
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the Court or by the Qommissioner, The 
Commissioner thereupdh made a report to 
the Court stating that he hed made over 
the property to Badri Prasad, and had 
completed the performance of the task 
allotted tohim. His report is of import-~ 
ance. No permission as to the action taken 
by him was desired by the Commissioner 
from the Court. Subsequently the suit 
was dismissed, and the defendant applied 
that the attachment before judgment may 
be removed. This application was made 
under r. 9, O. XXXVUHI. On this applica- 
tion the Commissioner was directed to make 
over the property to the defendant, but 
it appears that the Commissioner was un- 
able to recover it,and he made such a 
raport to the Court. The Court thereupon 
called upon Badri Prasad to restore the 
property, and hisdefence was that he was 
not really a custodian on behalf of the 
Court. His defence was not accepted, and 
a decree for Rs. 910 was passed againat 
him. He came here in revision, and the 
applicant Ohokhey Lal was made a party 
respondent to the application, 

When the application was heard on the 
13th of April 1926, this Bench was of opin- 
ion that the Oommissioner ought to ap- 
pear before it and show cause why direc- 
tions should not ba given to him to make 
good the loss suffered by Chokhey Lal. 
To-day it was argued on behalf of the Oom- 
missioner by his learned Counsel that this 
Bench had no jurisdiction to bring the 
Qommissioner on the record as a party. 
There is no necessity of bringing him on 
the record. Heis already, as Commissioner 


appointed by the lower Oourt, an 
officer of the Court, and as such with- 
in the jurisdiction of this Court 


which appointed him. Under O. XXI, 
r. 43 the attaching officer is boundto keep 
the property in his own custody, and 
is held to be responsible fer the due 
custody of that property. He is respon- 
sible just as much to this Court as to the 
Court of Trial. Weare, therefore of optnion 
that we have authority to pass any order 
we think appropriate against him under 
the circumstances of the present case. 
Under additional rules made by this 
Court uhder O. XXI, (see Book of Rules 
framed by this Court under s. 122 of the 
O. P. C.), in r. 123 directions are given as 
to what is to be done by the attaching 
officer when moveable property is such as 
could net be immediately removed from 
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case under r, 123 the attaching olicer 
shall, subject to the approval ofthe Court, 
make such arrangements as would be most 
convenient and economical. In the next 
rule itis stated that one of the arranga- 


‘ments may be to put one or more per- 


sons in special charge of such property, 
but for that purpose the attaching ofiicer 
must obtain the permission of the Court. 
In the present case the attaching officer 
presumably acted under r. 124 when le 
placed Badri Prasad in special charge of 
the property, and to make Badri Prased 
liable to the jurisdiction of the Coure, -t 
was necessary for the Commissioner to 
obtain the permission of the Court. No 
such permission was obtained. As already 
pointed out, in the report which the Cora- 
missioner submitted to the Court as to the 
action he had taken with regard to the 
commission issued to him, he made ro 
request that permission may be granted 
to him to place the property in specicl 
charge of Badri Prasad. The Commissioner's 
learned Oounsel pointed out that when the 
defendant applied to the Court that the 
custodian had died and some fresh ordeis 
should be passed forthe safe custody of 
the property, the Court directed the Com- 
missioner to appoint another custodian. 
The learned Counsel desired us to draw the 
conclusion from this order that the Court 
had granted permission to the Commissioner 
to appoint Badri Prasad in special chirga 
of the property. We cannot agree wit! 
this view of the facts of the case. The 
permission ought to be obtained at thea 
proper time before or immediately after 
the custodian is appointed, and the pre- 
sidirg officer of the Court must bring his 
mina to bear on the facts of the cage and 
deternine whether the person was a pio- 
per person or not to remain in charge cf 
the property. In the present case no per- 
mission having been obtained, Badri Prae- 
sad was not an officerof the Court, and 
the Court had no jurisdiction to direct 
him to refund to the defendant the pric: 
of the attached property, which is not 
forthcoming. 

I have purposely refrained from making 
any observation on the legal relations be- 
tween the Commissioner and Badri Prasad. 
These will haveto he determined when ths 
Commissioner brings a suit, if any, for tha 
recovery of the property or its price against 
Badri Prasad, 
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Ta my opinion the Commissioner is, under 
the circumstances of the present case, the 
only person liable to the Court to produce 
| the attached property, or to pay its price. 

I am, therefore, of opinion that the order 
against Badri Prasad should be discharged, 
and an order passed against the Oommis- 
sioner for payment into Court of Rs. 910 
to reimburse Ohokhey Lal for the loss 
suffered by him by the disappearance of 

roperty. 

ey ane J.—I entirely agree. The 
order which we are making is the only 
possible solution, and I am satisfied that 
on the facts proved before us, it is the 
only just order which we can make. The 
decision we arrived at on the last occasion 
to summon the person most concerned be- 
fore us in person, has enabled us, as it 
sometimes does where there is an insoluble 
problem presented by the proceedings of 
the Court below, to see day-light. Where 
there is a wrong, it has been said, there 
is always some remedy, and if the defend- 
ant in this case had had no remedy, an 
irreparable injury would have been inflict- 
ed upon him forno cause whatever, for 
which he was either legally or morally 
responsible, Butthe mere fact that the 
acts of the Court itself have created an 
irreparable injury upon one of the liti- 

ants isnot a sufficient ground for reliev- 
ing that litigant by inflicting an injury 
upon another innocent person, and it was 
that aspect of the case and the very un- 
satisfactory nature of the judgment before 
ws. which made us feel that this was an 
order which could not be supported, So 
far as I can see, except that Badri Prasad 
has perhaps done a foolish thing out of 
either good nature or indolence, a thing 
which may happen to almost anybody | in 
the course of his life, he has done nothing 
in relation to these goods in any way 
suggesting 4 shadow of legal or moral res- 
ponsibility for their loss. And although 
one is bound to feel sincere sympathy as 
both members of the Court do for the 
Vakil ‘who undertook this duty voluntarily 
at “the invitation of the Court below, and 
probably because the Court respected him 
and trusted him asa responsible member 
of the profession to look after the ad- 
ministration of the Courts work on this 
occasion, and although he found himself 
in a difficult situation to round off (if I 
may use the expression) what was neces- 
sary to complete the full discharge of his 
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“duty, and although the unfortunate acei- 
dent of the loss of these goods occurred 
as it happens in consequence of that slight 
omission upon his part on a cold and late 


night, out in a country district, nonetheless 
he isthe person undoubtedly legally res- 


: ponsihle, and,ttherefore, we have no alterna- 


tive but so to decide. 

I regret to say that I am compelled to 
draw the attention of the learned Judge in 
the Court below to the fact that it is 
really hif conduct which is responsible 
for the whole of this unfortunate case, 
From some untoward combination of cir- 
cumstances it has gone on for fouryears, a 
thing in itself suggesting a grave reflection 
upon the administration of justice, because 
the whole controversy merely relates to 
the temporary custody of some cloth, 
which was not difficult, either to identify 
or to take charge of, during the short 
period of six months which was necessary 
for dismissing an unsuccessful suit. The 
learned Judgein our view got out of his 
depth, bothin dealing with the original 
application of the plaintiff, and in dealing 
with this application, by reason of a failure, 
which is so often the case, to study the 
provisions ofthe Oode It is necessary to 
draw his attention and the attention of: 
Judges in subordinate Oourts to certain 
general principles which the Otvil Justice 
Oommittee has recently emphasised, and to 
certain matters of practice and procedure 
which might be improved upon in 
the Provincial Courts. There is noth- 
ing about which they have spoken so 
strongly a3 the reckless issue of 
ex parte orders. Caseasin which either an 
attachment oran injunction ought to be’ 
issued before judgment are extremely rare. ` 
The plaintiff ought to be able to satisfy the 
Oourt of the practical certainty of his 
success, and of the existence of grave 
danger, and, of a real fear that a dishonest 
defendant, undoubtedly liable, is making 
away with the probable fruits of the judg- 
ment» Nothing ofthe kind existed here, 
because the defendant succeeded in the 
suit, It follows, as a matter of course, 
that if cases in which such orders ought 
to be made are rare, cases in which they 
ought to be made ex parte are very excep- 
tional. In acase of this kind, as my bro- 
ther has pointed out, the Oode provides 
the alternative of a conditional order, aud 
even ifthe Judge had psen satisfied that 
there was any danger at all in this case, | 
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simply granting an ex parte injunction 
restraining the defendant from selling or 
alienating in any way the cloth until the 
question ofa further order, or attachment 
could be discussed in the presence of the 
deféndant himself. Thirdly in the very 
rare cases in which such orders are made, 
in England the established practice is 
never to issue it under any circumstances 
without making the applicant give an 
undertaking, which has the force of a con- 
tract and also the force of a personal sub- 
mission tothe order of the Court, to be 
responsible in damages for any loss in con- 
sequence of the exceptional order which 
he is seeking. lf that had been done 
in this case no trouble would have arisen, 
and both Ohokhey Lal and the Vakil 
would have been saved from this unfor- 
tunate. disaster. I have taken the trouble 
to compare the provisions of the English 
Law and the Indian Law in this matter. 
The provisions of the O. P. O. are precisely 
thesame astherules of the Supreme Court 
in England. The practice of asking for 
an undertaking is merely the exercise of 
8 discretion which the Gourt always has 
under its inherent powers. It enables the 
Court to avoid an abuse of the proceas of 
the Court, and to say to the applicant “I 
will not give you an order unless you 
undertake to be responsible for any loss 
resulting from it,” because to grant such. 
an order and to inflict an injury upon a 
party, which in the ultimate result cannot 
be repaired, is in fact an abuse of the pro- 
cess of the Oourt. Therefore the English 
practice has grown up under which Judges 
insist upon such an undertaking as part 
of the terms of the exercise oftheir dis- 
cretion. I hava made suchorders in this 
High Court, I have never granted an in- 
junction pending an appeal without insist- 
ing upon this undertaking, and T sea no 
reason why a similar practice should not, 
grow up in the lower Oourts. : 

By the Court.—The order of the 
Court is that the application is allowed, 
that Mohammad Ibrahim, Vakil, is ordered 
to refund the loss of the goods in the sum 
of Rs. 910 to Ohokhey Lal defendant, 
Under the circumstances, the misfortune 
being- partly due tothe orders of the lower 
Court, we direct all parties to pay their 
own costs, an@we slldw Mohammad Ibra- 
him three months to pay the first half, 


+ 
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and another three months to pay the second 
half of the amount. 


Z. K. Application allowed. 





CALCUTTA HIGH COURT. 
Letrges Parent APPRAL No. 56 or 1925. 
January 11, 1926. 

Present:—J ustice Sir Hugh Walmsley, KT., 
and Mr. Justice Chakravarti. 
JOGESH CHANDRA ROY —P.Lamtirr— 
APPELLANT 


VETSUS 
ANNADA OHARAN CHAUDHURY 


AND OTHERS— DEFENDANTS—RESPONDENTS. 

Landlord and tenant—Lease—-Renewal, clause for, 
effect of--Renewed lease, if to imply condition of 
renewal—Tenant, rights of. 

The effect of a clause for renewal in a lease is that 
the lease would be renewable for the same term as the 
original lease at the option of the parties. [p 833, col. 1 } 

The lesseas cannot ask for acondition of renewel 
in a renewed lease. [ibid ] 

After the expiry of a lease with a clause for renewal, 
the lessess are only tenants from year to year with a 
right to renewal for a period provided in the 
original lease from the date of the expiry of tho 
term.[ibrd. | 

Jardine, Skinner and Co.v Rant Surut Soondart 
Debi, 3 O. L. R 140; 5 L A. 164; 3 Sar. P. C J. 847, 
Bald 168 (P. O.) and Watson and Co v. Ramchund Dutt, 
18 0.10; 17 L A. 110; 5 Sar. P. O. J. 535, 9 Ind. Dec. 
(N.a) 7(P. O), referred to. 


Letters Patent Appeal against a decree 
of Mr. Justice Ouming, dated the 22nd of 
April 1925, in Appeal from Appellate Decree 
No. 1542 of 1923. 

"Dr. Jadunath Kanjilal and Babu Nripen- 
dra Chandra Das, for the Appellant. 

Babu Pares Chandra Sen, for the Respond- 
ents. 


JUDGMENT. 

Chakravarti, J.—This is an appeal 
by the plaintiff and it arises out of a suit 
for ejectment of the defendants after ser- 
vice of notice to quit, The facts, shortly 
stated, arethese: On the 10th April 1894, 
the Collector of Chitagong representing the 
Court of Wards granted a lease of the land 
in suit to one Mobarak Ali Mistri for six 
yeats—the estate to which the said land 
belonged having been in the possession of 
the Court of Wards. The estate was sub- 
sequently released in July 1897. It appears 
that Mobarak Ali and, after his death, his 
heirs continued to be in possession of the 
land even after the expiry of the lease 
and they transferred the leasehold interest 
toone Pitamber who in his turn transferred 
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it to the defendants Nos. 2 to4 in 1923. 
The plaintiff served a notice on the defend- 
ants to quitin 1914 and the present suit 
was brought on the 26th July 1915. The 
defendants’ answer was that no notice was 
served on them and that the notice pur- 
ported to have been served was not satis- 
fied. Next, it was said that the plaintiff 
was not entitled to eject the defendants 
as the defendants had a right to ask, under 
the terms of the lease granted by the 
Collector in 1894, for a renewal of the 
same for another eix years, and, on the 
expiration of those six years, for another 
renewal upon similar terms. The case was 
originally tried by the Munsif and was 
decreed on the 2lst September 1916. On 
appeal, that decree was set aside on the 
18th June 1917 and the plaintiff's suit was 
dismissed. The plaintif then filed a second 
appeal to this Court and on that, the 
judgment of the lower Appellate Court was 
affirmed on the 7th May 1919. Then, there 
was an appeal under the Letters Patent 
which was successful and the judgments 
of the lower Courts were set aside and 
the case was sent back for re-trial by the 
Munsif. This order was passed on the 
2lst April 1920. The Munsif on the 30th 
May 1921 again decreed the suit in favour 
of the plaintiff and, on appeal to the lower 
Appellate Court, that judgment and decree 
were set aside by the learned District 
Judge. Thereupon the plaintiff filed a 
second appeal to this Court, which was 
heard by my learned brother Mr. Justice 
Cuming and was dismissed on the 22nd 
April 1925. The present appeal is preferred 
by the plaintiff against this judgment of Mr. 
Justice Cuming. 

The learned Advocate who appeared for 
the plaintiff-appellant. contended, first, that 
thé plaintiff was entitled’to a decree on 
the finding that the notice to quit was 
gerved and that the notice was a valid 
one. The learned Advocate next contended 
that the tenancy of the defendants was 
merely a tenancy from year to year and 
was liable to be terminated on the service 
of a proper notice which, as a matter of 
fact, was served by the plaintiff. It was 
further contended that the defendants 
after the expiry of twelve years from the 
date of the lease, had no right to rely 
upon theclause for renewal of the lease 
und that, therefore, they had no answer to 
the suit for ejectment after the service of a 
proper notice on them to quit. 
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So far as the question of notice was con- 
cerned, it appegrs that it waa held to be 
valid and properly served and no question 
as regards this notice was raised before this 
Court in second appeal. On the question 
as to the right of the defendants for a 
renewal of the lease even after the ex- 
piration of twelve years from the date of 
the lease it was held that such a right 
did exist and that the plaintiff was not 
entitled to demand ejectment without 
giving the defendants an opportunity of 
asking fora renewalof the lease as pro- 
vided for in the lease granted by the Ool- 
lector in 1894. It appears that the case of 
Jurdine Skinner & Co. v. Rani Surut Soon- 
dari Debi (1) was relied upon by the plaint- 
iffappellant in support of the contention 
that, assuming that the defendants hada 
right of renewal which they could exercise, 
they had no subsisting right based on the 
contract as the term of such 8 renewal 
after the termination of the original lease 
had expired. The learned Judge of this 
Court in dealing with that question says 
this: “The learned Vakil has referred to 
the case of Jardine Skinner & Co. v. Rani 
Surut Soondar Debt (1) and he relies on 
that portion of the judgment where it is 
held that it is too late for them to rely 
upon their title to arenewal ofthe lease 
which, ifit had been granted, would now, 
have expired.” But the facts of that case 
are quite different from the facts of this 
case, because, as has been pointed out by 
Mr Justice Newbould, the case rested on 
the fact that the plaintiff had issued notice 
on the defendant calling upon him to 
renew the lease at the rates mentioned in 
the notice and the defendant had not 
applied for renewal, Speaking with due 
respect to the learned Judge it appears to 
me that the judgment of the Judicial Com- 
mittee in the case referred to above was 
not basod upon that distinction. Their 
Lordships held there “that although the 
defendants were not bound to accept the 
renewal, if the rent at which the plaintiff 
offered it were too high, yet in that case 
it lay upon them to take measures to com- 
pel the plaintiff to renew at a proper rate; 
that the defendants could not compel a 
renewal of the lease for more than five 
years, the original term; and that it was 
too late to rely upon arightof renewal at 
a time when, if it had been granted, the re- 


(1) 3 O. L, R. 140; 51, A, 164; 3 Sar, P.O, J, 847; 
Bald. 168 (P. O). sola ona 
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newed lease would have expired.” I do 
not think that the fact that the plaintiff 
omitted to offer a renewal of the lease after 
the expiration of the original term of six 
years has any bearing on the question in 
issue in the present case. Ifthe plaintiff 
had offered arenewal to the defendants, all 
that the defendants could obtain was, as 
18 pointed out by their Lordships of the 
Judicial Committee a renewal for six 
years from the date of the expiry of the 
original lease. The defendants could not 
ask fora condition of renewal fn the re- 
newed lease. The utmost right that they 
had under the renewal clause was the right 
for a lease for an additional term of six 
years after the expiry of the original 
lease. When the landlord did not 
disturb the possession of the defendants 
for six years after the expiry of the lease, 
the defendants had no ground of complaint. 
They had got all that they were entitled 
to under the terms of the original lease. 
After the expiry thereof, the defendants 
were tenants from year to year with aright 
to renewal for six years from the date of 
the expiry of the lease. If the plaintiil 
had sought to eject the defendants within 
six years from the date of the expiry of 
the lease, the defendants might have set 
up the defence that they were entitled to a 
renewal. But, after the term ofthe possible 
renewal had expired, the défendants could 
not ask fora fresh renewal. The learned 
Vakil for the respondents contended that, 
after the expiry of the lease and also 
after the expiry of six years from that 
date, the defendants were entitled to a 
renewal for another six years. This cer- 
tainly was not the contract between the 
parties. The learned Vakil also relied upon 
certain Hnglish cases in support of his 
contention that this right of renewal can 
be exercised by the defendants at any time 
after the expiration of the lease even 
though the term for such renewal provided 
by the renewal clause has also expired. 
None of the cases which were placed be- 
fore us bears out this contention. The 
question was raised before the expiration 
of the term of the renewal. I do not 
think ib necessary to discuss them at any 
length. Ashas been pointed out by the 
Judicial Committees in the case of Watson 
& Co. v. Ramchund Dutt (2: to quote 
their Lordships’ own words “the Courts 


(2) 180.10; 17 I. A. 110; 5Sar. P. O. J. 535, 9 Ind 
Dec. (N. 8°) 7 (P. 0). g 
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of Justice, in cases where no specific rule 
“exists, are to act according to justice, 
equity and good conscience” ete. Now, 
there is no specific rule of law upon the 
present point, I thiak it would be unjust 
to allow the defendants to continue to 
hold the land after tha expiration of 
twelve years—the utmost limit to which 
the contract provided that the defendants 
could occupy the land. I think, therefore, 
that the plaintiff was entitled to the relief 
prayed for. The result, therefore, is that 
the decreas of this Court dated the 22nd 
April 4925 as well as that of the lower 
Appellate Oourt are set asideand that of 
the Munsif, dated 30th May 1921 is restored 
with costs to the plaintiff-appellant in all 
Courts. 
Walmsley, J.—I agree. 


M. B. Appeal allowed, 


eta thane ED 


MADRAS HIGH COURT. 
Latrgeres Patent APPRALS Nos, 165 AND 
166 oF 1924. 

December 11, 1925. 

Present: —Mr. Justice Wallace and 

Mr. Justice Madhavan Nair. 

Tse PRESIDENT, TALUK BOARD, 
RAMNAD—PLatntiFR—APPELLANT 
yersus 
VAVARU AMBALAM AND OTHERS — 
DBSFENDANTI—RESPONDENTS. 

Landlord and tenant—Land outside water-spread 
of tank—Use by ryots of ram-water for raising nanja 
crops—Sarasari, liability of ryots to pay. 

A landlord is not entitled to the rain-water which 
falls on a tenant's land till the water leaves it. 

In the case of lands’ outside the water-spread of a 
tank which are cultivated by tenants purely by rain- 
water which falls on them, they are not liable to bə 
charged sarasam for raising wet crops. 

Vavaru Ambalam v. President, Taluk Board of 
Ramnad, 90 Ind. Cas. 803; 21 L, W. 274; A. I, R. 1925 
Mad. 620, affirmed. 

Lettera Patent Appeal against a judg- 
ment of Mr. Justice Devadoss, in S. A. 
Nos. 1225 and 1226 of 1923, printed as 90 
Ind. Oas. 803, preferred to the High Court 
against the decrees of the District Court 
of Ramnad at Madura, in A. B. Nos. 
41 and 42 of 1921, preferred against 
those of the Court of the Special Deputy 

Collector of Ramnad at” Manamadura in 
8. S. Nos, 766 and 769 of 1919 respectively. 
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FACTS.—The landlord in this case 
sought to levy sarasari on lands outside the 
water-spread of the tank. It was conceded 
by the tenant that in respect of lands 
within the water-spread, if they raised 
nanja crop by putting up ridges all round 
thereby preventing the flow of water into 
the tank or by retaining water which would 
flow into the tank, they were bound to pay 
sarasari. The liability io pay sarasari in 
respect of lands outside the water-spread 
was based on the contention that water 
which would have flown to the tank was 
obstructed by ridges. The learned Judges 
in Vavaru Ambalam v. President Taluk 
Board of Ramnad (1) held that the water 
which the ryots used was really rain-water 
before it formed into a definite channel and 
not tank water and they were bound to pay 
only punja rates. 

Mr. S. Soundara Raja Iyengar, for the 
Appellant. 

Mr. Watrap Subrahmanya Iyer, for the 
Respondents. 

JUDGMENT.—Although the plaint 
asserts that defendants were entrapping 
also water which flowed on their lands 
from adjoining lands, the right claimed 
by the defendants in their written state- 
mentis limited to the right to collect and 
use the rain-water which falls on their own 
fields. We are not sure that the Trial 
Court and the lower Appellate Court have 
exactly appreciated this, but we think that 
their finding is that the defendants have 
put ridges all round their own fields and 
are entiapping only the water which falls 
as rain-water on the lands. This finding 
we mustaccept. Thatis also accepted by 
the learned Judge from whose decision 
these appeals are preferred, who says: 
“What the defendants have done is to catch 
rain-water as it fell on their lands. The 
landlord is not entitled to the rain-water 
which falls on a tenant’s land till the water 
leaves the tenant’s land.” The question, 
therefore, is whether in the case of lands 
which are cultivated purely by rain-water 
which falls on them they should be charged 
“sarasam, On this basis no question of 
interruption of water which would other- 
wise fow tothe tank arises, and the learned 
Judge's decision is correct. 

The appeals are dismissed with costs. 


Y N.V. Appeals dismissed. 


R. L. : 
() 90 Ind, Cas, 803; 21L. W. 274; A.I R. 1925 
Mad, Daw. 
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BOMBAY HIGH COURT. 
First Civin APPBAL No. 263 oF 1924. 
November 18, 1925. 
Present:—Sir Norman Macleod, AT, 
Chief Justice, and Mr. Justice Coyajee. 
BAI KAMLA AND OTHERS—DEFENDANTS— 
APPELLANTS: 
versus 
BABUBHAI SHIVSHANKAR—PULAIKtTIFF 
— RESPONDENT. 
Evidence Act (I of 1578), ss. 119, 118, 120—-Legiti- 


macy—-Father and mother, whether competent wit- 
nesses. ò i 

There is no authority in the Evidence Act for lay- 
ing down tho order ın which evidence should be 
allowed to prove the fact of non-access under s 112 
of the Act and either parent ıs a competent witness 
under ss.118 and 120 of the Act for this purpose. 
[p. 835, col 2,] 

Per Macleod, C. J.—The law in England is that a 
declaration of a father or mother cannot be admitted 
to bastardise issue born after the marriage. The 
reasons for this rule are just as much applicable in 
India as in England and the Evidence Act ought to 
be ;amended so as to bring its provisions into con- 
formity with this rule of English Law, [p 836, col. 1.] 


Appeal from a decision of the First Class 
Subordinate Judge at Nadiad, in Suit No, 12 
of 1923. 

Mr. P.B. Shingne, for the Appellants. 

Mr. G. N. Thakor, (with him Mr. Ratanlal 
Ranchhoddas), for the Respondent. 


JUDGMENT. 

Macleod, C, J.—The plaintiff sued to 
recover possession of the properties, move- 
able and immoveable, mentioned in the 
plaint, with mesne profits, alleging that he 
was the son of oneShivshankar Bulakhiram, 
who died on November 18, 1921, and that 
the properties, which were claimed in the 
suit, were ancestral properties of himself 
and his father. Defendant No. lis another 
widow of Shivshankar, while defendant 
No. 2 is hisstep-sister. Defendants Nos. 3 
to 8 were added as persons who were aiding 
defendants Nos. land 2 in resisting the 
plaintiff's claim to the possession of the 
suit properties. It was alleged that defend- 
ants Nos. 3 and 4 had poisoned the mind 
of the deceased against the plaintiff's mother, 
so as to bring about a disagreement þe- 
tween them, and that all the defendants, in 
collusion with each other, got up false evi- 
dence to prove that the plaintiff was illegi- 
timate, and that hismother was of immoral 
character, and that the deceased had made a 
Will. An application had been made to the 
District Court for the appointment of a 
guardian of the properties and person of 
the minor, when the properties were allowed 
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to remain with the defendants on their giv- 
ing security byan order of July 8, 1922, 
which suggested that a regular suit should 
be brought to establish the plaintiil’s right 
to the properties, Defendants Nos. 1 to 6 
putin awritten statement, Ex. 13, pleading 
that the plaintiff was illegitimate. though 
admitting that he was the son of Bai Reva 
aud that the suit properties were ancestral, 

Defendants Nos. 7 and 8, though served, 
did not appear. 

Plaintiff putin an., inventory, Ex. 34, as 
the list of the properties he claimed. e 

The Court found pro forma against the 
absent defendants that plaintiff was born 
of Bai Reva, the wife of Shivshankar. 

On the issues raised between the contest- 
ing parties, the Judge found :— 

1. That the defendants did not prove that 
the deceased and Bai Reva had no access to 
each other at any time when the plaintiff 
could have been begotten. 

2. That the Will relied upon bythe defend- 
ants had not been made by the deceased 
when in a sound disposing state of mind. 

3. That the Will was not binding upon 
the plaintiff and could not affect his rights. 

4. That the plaintiff was entitled to 
recover possession ofthe propertiesin ques- 
tion. 

Shivshankar died on November 18, 1921. 
The plaintiff was born on December 18, 
1921. Section 112 of the Indian Evidence 
Act enacts that— 

“The fact that any person was born dur- 
ing the continuance of a valid marriage be- 
tweenhis motherandany man, or within two 
hundred and eighty days after its dissolu- 
tion, the mother remaining unmarried, shall 
be conclusive proof that he is the legitimate 
son of that man, unless it can be shown 
that the parties... ........ had no access to 
each other at any time when hecould have 
been begotten.” 

The defendants, in order to discharge the 
onus which lay upon them, to prove non- 
access, rely upon documentary and oral 
evidence. The documents consist of letters 
written by and to Shivshankar. 

The Judge says: “ Non-access may be 
proved by means of such evidence as is 
admissible in every other case in which it 
is necessary to prove a physical fact”, citing 
as an authority Woodroffe and Ameer Alis 
Law of Evidence, 6th Edition, page 707. 

Now, the lawin England is that the dec- 
. Jarations ofa father or mother cannot be 
admitted to bastardise the issue born after 

e e ° 
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the marriage. Lord Birkenhead in Rus l 
ve Ivussell (1) said (page 698) :— 

“Therule as laid down is not limited to 
any special class of cases. It is absolutc'y 
general in the comprehensiveness of iis 
expression. It has no geographical qualifica- 
tion. It does not, for instance, lay dovn 
that where husband and wife are present 
in the same bed, the same bedroom., tie 
same house, or the same town, the eviden e 
must berepelled ; but thatit may on tue 
other hand be received if the husband Lis 
(for instance) been absent from the connt v 
for twelve months before the birth of tie 
child. It says, upon the contrary, thit 
such evidence shall notbe given at ali, 
and the reason givenis that it would ten |, 
if given, to bastardize the issue and ‘o 
invade the very special sanctity inherent :a 
the conjugal relation ; and the reason is a>- 
signed which led first the Delegates ani 
then ths ordinary Courts to a conclusion : 
widely expressed. Itis a reason founded 
upon ‘ decency, morality, and policy.” 

In that case the question was whether th.s 
rule, which admittedly was applicable .n 
all cases where the legitimacy of a persen 
whose status, rights and treatment werc 
before the Court, was direetly in issue and 
had to be determined, could be extended 
to proceedings instituted in consequence of 
adultery. 

It ig said that no such rule is to befoun | 
in or implied from the Indian Evidenes 
Act: Woodroffe and Ameer Ali, 8th Ed:- 
tion, at page 769. 

In Rozario v. Ingles (2) the respondent 
was charged by one Mrs. Rozario, a married 
woman, with the maintenance of her threc 
illegitimate children under s. 488 of the('r. 
P.O. It wasargued that a wife could not 
confess her adulterous connection unless 
and until the fact of her husband's non- 
access had already been proved by ində- 
pendent evidence. It was held that there 
was no authority in the Indian Evidence 
Act for laying-down the order in which 
evidence would be led to prove the fact of 
non-access in accordance withs. 112 and 
that Mrs. Rozario was a competent witness 
under ss.118 and 120 of the Act. This rul- 
ing was followed in John Howe v. Churlotte 
Howe (3). . 


(1) (1924) A 0.687,93 L J. P. 97, 131 L. T. 489, 
68 3. J. 682, 40 T.L R. 713. 

(2) 18 B 468, 9 Ind. Dec. (x. 8) 822 

(3) 21 Ind. Oas. 645; 38 M. 466; 25 M. L. J. 991, 
M. G. T. 447; (1913) M. W. N, 983. 
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‘Ifthe English rule of evidence, to whic 
I have referred, isexcluded by the terms 
of the Indian Evidence Act, then, in my 
opinion, the Act should be amended. The 
reasons given for the existence of the rule 
are just as much applicable in this country 
asin England, and there is nothing to be 
said in favour of alowing either the husband 
mr the wife to give evidence against the 
ie citimacy of issue born in wedlock. 

The admissibility in evidence of Shiv- 
shankar’s letters has not been questioned in 
the lower Court. The Judge has referred to 
certain letters in the case including his, as 
showing that Bai Revahad gone to Shiv- 
shankar and both met together at the end of 
January, or beginning of February, 1921. 
Once the Judge was satisfied of that fact, 
the defendants’ evidence, put at its very 
highest, could not possibly be said to have 
proved non-access. For, inorder to succeed 
they would have to prove not merely 
that, in the circumstances of the case, it was 
improbable that there was access, but that 
during the whole of the time that Bai Reva 
and Shivshankar were in Bombay, which 
included the crucial period, there was no 
access. 

It seemed to me that, in spite of the 
strenuous argument of the appellants’ 
Pleader, it was hopeless for him, on the face 
of the record, to contend that this evidence 
went to this length, or anywhere approach- 
ing it, but it will be better to consider that 
evidence to satisfy the appellants that that 
opinion was justified. 

In 1919, it is admitted that Shivshankar 
published a notice that his wife, Bai Reva, 
was of immoral character and had abandon- 
ed her for ever. 

In the beginning of 1921, Bai Reva went 
on a pilgrimage to Nasik, and on her return 
halted at Bombay where Shivshankar was 
living. It seems to me that all the docu- 
mentary evidence, prior to Reva’s arrival 
in Bombay, is absolutely useless for the 
purpose of proving non-access, as the Judge 
remarks at page 6in para. 25 of the judg- 
ment: "The oral evidence on behalf of 
the defendants, ignores Reva’s presence in 
Bombay. None of the defendants’ witnesses 
speak about it. The defendants had only 
tried to show thatit was impossible that 

Reva could have gone toand stayed with 
Shivshankar in his room at Bombay.” To 
my mind, that was afatal lacura in the 
evidence which was by itself quite suffi- 
gient to dispose of the case, Once it was 


BAT KAMLA V. BABUBHAI BHIVSHANK AR. 


[95 I. O. 1928] 


proved that Reva and Shivshankar, husband 
and wife, were in Bombay, in February 
and March 1921, the defendants would have 
to prove definitely and not by implication 
that they did not come together, 

Exhibit 136 is an affidavit made by Reva 
in the guardianship application in 1922, 
Therein she stated that, on her return from 
her pilgrimage, she stopped in Bombay 
and went to live with Shivshankar who was 
then living on the second storey of the Manek 
Building onthe Girgaon Back Road. Shiv- 
shankat's letter, Ex 70, of February 1], 1921, 
is conclusive evidence that Reva had come 
to him to stay. It is true that he also says 
that she was driven out, butit became im- 
possible thereafter to prove non-access. - 

The Subordinate Judge has dealt with the 
evidence on either side with regard to Reva’s 
stay in Bombay in a most painstaking man- 
ner and we are not disposed to differ in any 
way from the conclusions at which he arriv- 
ed. The appeal will be dismissed with costs. 

Coyajee, J.—I agree in holding that 
the decision of the learned Trial Judge in 
this case is right. 

One Shivshankar Bulakhiram died on 
November 18, 1921. The plaintiff, a minor, 
brought this suit, through his mother Bai 
Reva, to recover possession of the suit pro- 
perties, alleging that he was the son of the 
said Shivshankar and that the said proper- 
ties were the ancestral properties of him- 
self and his father. Plaintiff was born on 
December 18, 1921. 

The contesting defendants Nos. 1 to 6 
admitted that Bai Reva was a married wife 
of Shivshankar and that the plaintiff was 
herson. They however, contended that the 
plaintiff was illegitimate. 

By s. 112 of the Indian Evidence Act, it 
is enacted that : 

“The fact that any person was born dur- 
ing the continuance of a valid marriage be- 
tween his mother and any man, or within 
two hundred and eighty days after its dis- 
solution, the mother remaining unmarried, 
shall be conclusive proof that he is the legiti- 
mate son of that man, unless it can be shown 
ihat the parties tothe marriage had no access 
to each other at any time when he could have 
been begotten.” 

The marriage of Bai Reva with Shiv- 
shankar is admitted by defendants Nos. 1 to 
6, and is otherwise proved. The plaintiff 
was born one month after Shivshankar’s 
death. Bai Reva has remained unmarried. 
The material issue yaised in the Trial Court 
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was the 3rd, namely—-Do the defendants 
show that the deceased and Bai Reva had 
no access to each other attany time when 
the plaintiff could have bsen begotten ? 

The burden of proving non access of 
Shivshankar and his wife Bai Reva was on 
the defendants. They adduced evidence, 
oral and documentary, in order to discharge 
that burden. The documentary evidence 
consisted largely of letters written by and 
to Shivshankar, The defendants attempt- 
ed by evidence, oral and documentary, to 
show that Bai Reva was a person of immoral 
character ; that Shivshankar tried to correct 
her, but failing in his efforts he abandoned 
her altogether ; that later Bai Reva tried to 
go toShivshaukar’s house but was not allow- 
ed admittance. 


The Trial Judge hasexamined the evidence 
adduced in the case very fully and with 
commendable care. His conclusion was that 
the defendants had failed to rebut the pre- 
sumption in favour of legitimacy. He says: 

“On the whole, the oral evidence on both 
the sides does not appear to me to be 
trustworthy. The onus lies very heavily on 
the defendants. The documentary evi- 
dence as seen above goes to show that Bai 
Reva and Shivshankar had met in Bombay. 
Whether they lived together for sufficiently 
long time, so that they could have sexual 
intercourse and the plaintiff could have been 
begotten, it is difficult to say for certain. 
But onus lieson the defendants to prove 
non-access. Giving very anxious considera- 
tion tothe whole evidence, oraland document- 
ary, I am unable to say that the defendants 
have succeeded in placing before me circum- 
stances which can go further than merely 
to create doubt and suspicionas regardsthe 
plaintiff's legitimacy. The presumption of 
law in favour ofthe plaintiff's legitimacy 
must, therefore, prevail, I had to give a 
very careful and anxious consideration to 
this matter as the interests of the minor 
plaintiff and minor defendant No? lare at 
stake. Under the circumstances of the case, 
I must hold thatno satisfactory proofs to 
rebut the presumption in favour of ‘the 
minor plaintiff are forthcoming. I, there- 
fore, find the issue in plaintiff's favour.” 


He, therefore, allowed the plaintiff's claim 
as indicated in para. 47 of his judgment. 

The first six defendants have brought 
this appeal against his decree. 

“Itis a rebuttable presumption of law 
that a child, born during lawful wedlock, 
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ig legitimate, and that access occurred | > 
tween the parents; and this presumo ' 
can only be displaced by a strong .. 
ponderance of evidence, and not bya n> > 
balance of probabilities’ —Phinson's L> 
of Evidence, 4th Edition, page. 627. Ji isi 4 
the defendants to rebut this presumpuo: . 

It must be conceded that the letters ja - 
duced in this case show that in the ve r 
1917 and again in 1919, there was serio s 
disagreement between Shivshankar and |); 
Reva. In February 1919, he published 2 
notice (Hx 65) stating that he had abanc. 
ed Bai Reva because of her imm» 
character. itis not necessary to consi) 4 
in detail the letters during the period 1} 7 
to 1920. The Trial Judge has diseu-: | 
these in paras. 16 to 23 of his judgment, an. : 
in para. 24 he says, and, in my opin’) 
rightly :— 

“It would be difficult from these lett:.3 
to say that Bal Reva was really of b 1 
character. I cannot draw any further conc! i- 
sion than this from these letters, vir, thot 
Shivahankar’s friends rightly or spitefully 
informed him that Reva was of bad chare :- 
ter and he relied on the information so 12- 
ceived byhimand abandoned her, that hev ‘s 
anxious to keep up his resolution not tov N 
her back and that Bai Reva in the main- 
while tried to go and live with him.” 

The material part of the evidence is ti ut 
which shows that the husband and wife h ul 
met together in or about the month o: 
February, 1921. Bai Reva savs in heres- 
dence (Ex. 134) that in or abont Jann © 
1921 she went from Dakor to Nasih (n 
her return she stayed in Bombay, Sh ~- 
shankar was then in Bombay. On lepre +c” 
that Shivshankar was unwell, she weni e 
his house and lived with him for avon o 
month anda half. Shealso savs that s 
then returned to Dakor; that later Sh.v- 
shankar also went there; and that she diy | 
with him in Dakor till his death ‘Tuc 
Trial Judge is not satisfied as tothe real .. 
of the story as to their living toget! > 
in Dakor. But thera is no doubt 2s 
her being in Bombay and meeting her no- 
band in February 1921. In her aide >i 
(Ex. 136) in Miscellaneous Application `o. 
15 of 1922 she stated that she had livel on 
Bombay with her husband from ab p 
January 22, till March 12, 1921. Thest vv 
as to her presence in Bombay and mect 1: 
her husband is believed by the Trial Jus tu 
and is corroborated by the*lettera, Exs. ri) 
78 and 68. It is significant that the dofoic 
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ants’ witnesses, as the Judge puts it, Ål- 
together ignore Bai Reva’s presence in 
Bombay during that period. The evidence 
leaves no doubt, in my mind, that Bai Reva 
is telling the truth when she says she was 
in Bombay at the time. In her cross-exami- 
nation she was asked: “Is it true that you 
had been to Bombay and tried to go to Shiv- 
shankar, but that he did not allow you to go 
to him ?” She answered: “It is not true.” 
As the Judge says, the defendants having 
led no oral evidence to show when Reva 
went to her husband, for what time she 
stayed with him and how she was expell- 
ed, we have no means of expressing a de- 
finite opinion on that matter. I share the 
Judge's inclination to believe that the 
husband and wife did meet together for 
some time in February 1921. Witnesses 
were examined on behalf of the plaintiff to 
prove that Bai Reva lived with Shivshankar 
in Bombay, but they did not impress the 
Judge as very reliable witnesses. The 
evidence on both sides is unsatisfactory and 
open to suspicion. But I agree with the 
Judge that there is no satisfactory proof 
here that access between the husband and 
the wife at the necessary time was impossi- 
ble or even highly improbable. In my 
Opinion, the balance of the evidence adduc- 
edin this case warranted the conclusion 
arrived at by the Trial Judge. 

For these reasons, I agree in holding that 
this appeal fails. 


Z. K. Appeal dismissed. ` 
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CALCUTTA HIGH COURT. 
U1vIL Rus No. 932 or 1925. 
January 26, 1926. 

“ Present:—Mr. Justice Cuming. 
JOGENDRA NATH KAR—PBETITIONER 
VETSUS 
SUDHIR CHANDRA ROY AND oTHERS— 
Opposite PARTIES. 

Civil Procedure Code (Act F of 1908), 8 115—Error 
of law—Revision 

An order passed by a Court in the exercise of its 
jurisdiction cannot be interfered with in revision 
simply because it is erroneous in law [p 838, col. 2 ] 

Rule against an order of the Munsif, 
Second Court, Tamluk, in Rent Execution 
Case No. 297 of 1924. 

Babu Kali Kinkar Chakravarti, for the 
Petitioner. ji 

Dr. Bejan Kumar Mukerji, for the Op- 
posite Parties, 


JOGENDRA NATH KAR V., SUDHIR OHANDRA ROY, 


- 1925 was fixed for the sale. 
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JUDGMENT.—This is a Rule which 
was granted by my learned brother Mr. 
Justice Chakravarti calling upon the op- 
posite party to show cause why the order 
of the Second Munsif of Tamluk allowing 
a certain deposit to be made under s. 170 
of the Bengal Tenancy Act should not be 
set aside. 

The facts would appear to be these: The 
applicant who has obtained this Rule is 
the landlord. He obtained a decree against 


, the opposite party No. 4 for a sum of 


Rs, 257-13-0 on the 28th July 1921. The 
amount not being paid, the landlord tried 
to execute the decree and the 17th of March 
Previous to 
this property being put up to sale, the 
opposite parties Nos. 1, 2? and 3 applied to 
deposit the decretal amount under s. 170 
of the Bengal Tenancy Act. The applica- 
tion was opposed by the landlord on the 
ground that the opposite parties Nos. 1, 
2 and 3 were not entiiled to make the 
deposit. 


The learned Munsif found that the op- 
posite parties Nos. 1, 2 and 3 were co- 
sharers of the judgment-debtor, although 
they had not been recognised by the land- 
lord. Hence he held that they were entitl- 
ed to make the deposit. 


The landlord moved this Court in revision 
and has obtained this Rule. 

As far as I can see, the present case does 
not fall within the purview ofs. 115, O. P.C. 
Section 115 providesthatthe High Court may 
interfere in revision where the lower Court 
exercised a jurisdiction not vested in it by 
law or failed to exercise ajurisdiction so 
vested or acted in the exercise ofits juris- 
diction illegally or with material irregu- 
larity, Now what has the learned Mun- 
sif done? He has decided that the co- 
sharers of the judgment-debtor although 
they were not parties to‘ the decree and 
were not recognized by the landlord are 
entitled to make the deposit under s 170, 
(cl. 3) of the Bengal Tenancy Act. Itis not 
contended that the learned Muneif had no 
jurisdiction to decide this question. He 
had jurisdiction and he exercised his juris- 
diction and determined that there opposite 
parties Nog. 1, 2 and 3 had the right to 
deposit the money. He may have- been 
entirely wrong in coming to this conclusion, 
although I may point out incidentally that 
to support his finding there is a decision 
of this Court in the’ case of Behary Lal 
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Pan v. Fakır Chandra Roy (1). But even 
if he were wrong in his decision, he was 
clearly at the worst guilty of an error of 
law. But by wrongly deciding 8 point of 
law, it is difficult to see, how he could be 
held to have exercised a jurisdiction not 
vested in him or failed to exercise a juris- 
diction so vested or to have acted in the 
exercise of his jurisdiction illegally or with 
material irregularity. I am, therefore, of 
Opinion that the present case does not fall 
within the purview of s. 115, O. R. O. and 
the Rule must, therefore, be discharged 
with costs. ‘ Hearing fee two gold mohura. 


M. B. Rule discharged. 
(1) 12 O W. N. cexxxı (231). i 


PRIVY COUNCIL. i 
APPEAL FROM THE Patna Hren Court, 
March 23, 1926. 

Present:— Viscount Dunedin, Lord Blanes- 
burgh, Sir John Edge and Mr. Ameer Ali. 
GANESH LAL PANDIT AND oTHERS— 
APPELLANTS 


VETSUS 
KHETRAMOHAN MAHAPATRA AND 


OTHERS— RESPONDENTS. 

Hindu Law— Ahenation—Widow — Time- barred 
debte, whether necessity—Atiachment of house in exe- 
cution of decree for contribution of Government 
Revenue—Sale of property to pay decree—Neceasity 
—Limitation Act (XV of 1877), Art. 66—Personal 
covenant to pay unpaid mortgage-debt—Limttation 

hena mortgagee sues on a personal covenant to 
make the mortgagor responsible for any deficiency in 
the realisation of the mortgage-debt out of the mort- 
gaged properties, the claim would be barred after three 
years [p 841, col 2] 

Ram Din v Kalka Prasad, 12 I. A. 12, 7 A 502; 4 
Sar. P.O J. 619, 4 Ind, Dec. (x. 8) 440 (P. 0.) and 
Miller v Runga Nath Moulick, 12 0. 389, 10 Ind. Jur. 
376, 6 Ind Dec. (N s) 264, referred to. 

An alienation effected by a Hindu widow to meet 
her own barred debts is one without legal necessity. 
[p. 841, col. 1 : 

Where a Hindu widow fails to pay Government 
revenue and her co-sharers with a view to avoid the 
sale of the property for arrears of revenue pay ıt up 
and sue her for contribution and get her dwalling- 
house attached in execution of their decree in con- 
sequence of which she 18 compelled to «aise money by 
sale, it must be held that there was compelling neces- 
sity on the part of the widow for entering into the 
sale. [p 842, col. 2 | 

Upendra Lal Mukherji v. Grindra Nath Mukherji, 
20 W N 425; 25 O. 565; 13 Ind. Dec. (N. 8.) 373, 
distinguished r 

Privy Council Appeal from the Patna 
High Court. 

Messrs L De Gruyther, K. C., and B. Dube, 
for the Appellants. 

JUDGMENT. 

Mr. Ameer Ali.—Their Lordships are 

relieved ofthe necegsity of narratingat length 


+ 
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‘the facts of this complicated litigation, as 


he judgment under appeal summar.-e 1 

very clearly the history of the transactior ; 
in debate. 
_ This is an ex parte appeal from the jutg- 
ment and decree of the High Court of Pata. 
which partly affirmed and partly rever- 
the order of the Oourt of first instance. 


A Hindu lady of the name of Suryamzui, 
who died in 1904 or 1905, conveyed by mor'- 
gage and sale to one Behari Lal Pandit, the 
father of the defendant No. 1, almost tl.» 
whole of the property which had devolve! 
on her as the widow of one Banamali Mel.. 
patra, a native of Orissa, subject to the 
Mitakshara Law. Banamali appears tolavs 
died in the year 1863, leaving him suviv- 
ing his widow, Suryamani, and two daugh- 
ters, one of whom died not long after, cl.iid- 
less; the other, Satyabhama, survived her 
mother, and was the original plaintiff in tle 
present suit, which was instituted in tle 
Court of the Subordinate Judge of Cuttacx 
on the 17th September, 1916. Satyabhama 
challenged in the action, the validity oi the 
transactions entered into between Svrya- 
mani and Behari Lal Pandit in respect of 
the properties conveyed to him by tle 
widow. On Satyabhama's death her song, 
the present respondents, were substituted in 
her place. 

It is not disputed that Suryamani, on 
coming into possession of the propeitics 
left by her husband, had to meet heavy 
expenses connected with the litigation in 
which Banamali was involved. The lizh 
Court, in its judgment, refers to the circua- 
stances which compelled her to alienc:t 
many of the properties which formed tt.e 
subject of controversy in the present ca.c, 


In respect of the others, the learned 
Judges of the High Oourt, differing from 
the Trial Judge, have held firstly, that the 
documents which purported to create tie 
alienations were not properly explainel ‘o 
the lady, that she was an ignorant praca 
mashin woman and had no independent 
advice; and secondly, that some of ike 
alienations challenged by the plaintiffs we:e 
either for debts that were barred or not 
binding on the reversioners. They have 
also held that the principal mortgage pnr- 
porting to have been executed by Sriva- 
mani was nol executed in compliance wish 
the provisions of the law so as to make it 
binding on Suryamani. * 

It is with regard to these findings tha; 


+ 
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the present appeal before the Board is cong ed about the same time, stands, in a differ- 
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cerned. 

On the defendants’ side it is alleged that 
on the 23rd July, 1884, Suryamani entered 
into two transactions with Behari Lal 
Pandit: one was a mortgage for Rs. 30,500, 
the other a sale to him of certain properties 
for Rs. 8,000. The sale-deed is marked in 
the proceedings as Ex. Q.6, and the deed of 
mortgage as Bx. M, 

In 1896 Behari Lal Pandit instituted a 
suit against Suryamani and her daughter 
Satyabhama for enforcement cf the mort- 
gage. On the 28th August, 1896, Behari 
Lal Pandit obtained an ex parte decree. 

Their Lordships do not think it necessary 
to refer to the steps taken by the ladies to 
set aside the ex parte decree; it is enough 
to say that they failed in those proceedings 
and on the 25th and 26th August 1897, the 
mortgage-decree was executed and the mort- 
gaged properties were put up for sale 
Bad purchased by Behari Lal himself for 
Rs. 33,000 odd. At the time of the sale the 
mortgage debt amounted to something like 
Rs. 80,000. In order to pay the balance of 
the mortgage debt Suryamani entered into 
a razinama or deed of compromise by 
which she agreed to transfer to Behari 
Lal her remaining properties in her hands 
belonging to the estate of her husband. 
In pursuance of this razinama she appears 
to have executed in 1899 a number of con- 
veyances which sre marked in the proceed- 
ings as O., 0.1, Q.2,Q 3 and Q.4. Q.5, execut- 


ent category. 

As already statetl. Satyabhama, and after 
her death, the plaintiffs, as reversioners to 
Banamali's estate, challenged the sale-deed 
of the 23rd July, 1884, by which Behari 
Lal purchased some of the property on the 
23rd July, 1884. They also challenged the 
mortgage-deed of the same date and the 
transactions of 1899, evidenced by Hx. O., 
Q.1, Q.2,Q03,Q4andQ5 ` 

The learned Judges of the High Court 
have held thatthe defendants had establish- 
ed legal necessity in respect of the mort- 
gage of the 23rd July, 1884, and that con- 
sequently the sale under the mortgage- 
decree was valid, but that they had failed 
to satisfy that the sale of the 28rd July, 
1884, Q 6, was for justifiable necessity, or 
that she had in fact executed the sale- 
deed, or that it was read over and explained 
to Suryamani, and that apart from that she 
had no independent advice. They also held 
that the kabalas executed by the widow in 
1899 were not binding on the reversioners. 

In their Lordships’ opinion the evidence 
fully justifies the conclusions of the 
learned Judges. The deed of sale (Q.6) was 
executed for Suryamani by a person of the 
name of Lakhan Mahanty, under a power- 
of-attorney which bears date the 29th of 
July, 1884, six days after the sale in ques- 
tion. The substance of the powers entrust- 
ed to Lakhan are set out in the Register 
of Powers of Attorney for 1884 as follows: — 


S (1).—Exrnsact FROM Tas REGISTER OF POWBRS-OF-ATTORNEY FOR 1884. 


: (F'rom a Certified Copy.) 
gerita jaan aana aana NR Ana aan Babag NGANA aaa anaa a abg angagra. KAN NANA GN ANNA Kanan a Ga inane ot meatier eaten ee a “Wa MAA AN 




















. { Date 
6% of Name and addition | Name and addition Name and addition 
S È | Execu- of Principal of Attorney. oP Watnesass Abstract of Power. 
Amy | tion. 
P a ee sion 
GENERAL POwWRES. 
22 | 29-7-84 Suryamoni Dei, widow| Lakhan Mahanty, son | Chintamani Das, son | To execute and regis- 
of Banamali Santra; of Madan Mahanty,| of bhubananda Das] ter a mortgage bond 
Mahapatra, of} of Deuli, Pargana| of Kantapada,| of Rs. 33,500 and a 
Gunadole, Pargana; Kodinda, Karan, | Pargana Jhankar at| deed of sale of 
Sailo, Karan, Zemin-| Mukhtar, present Gonadole,| Ra 8,000 in “favour of 
dar, j ” Pargana Sailo, Karan, Babu j Lal 
Makaddamı. Pandit. 


Dayanidh: Mahanty, | Certified that there are 
son of Ram Mahanty | no interlineations and 


of Semalda, Pargana! blanks, etc, in the 
Sailo Karan, Gom-| body of the docu- 
asta. ment. : 
(Sd) Purnachandra 
Ray, 
5. S. Registrar, 
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It will be noticed that this power was 
registerad on the 29th of July, whilst the 
sale was effected on the 23fd. Neither of 
‘the two witnesses to the execution of the 
power was examined. Under the Registra- 
tion Act of 1877, the same provisions are 
made as under the Act now in force for 
safeguarding the interests of absent execut- 
ants of documents when presented for regis- 
tration by a person claiming to act by and 
under their alleged authority. Section 32 
provides that “every document to be gegis- 
tered under this Act, whether such a regis- 
tration be compulsory or optional, shall be 
presented.. ...by some person executing or 
claiming under the same...or by the repre- 
sentative or assign of such person, or by 
: the agent of such person, representative or 
assign duly authorised iby power of- 
attorney executed and authenticated in 
manner hereinafter mentioned.” 

Their Lordships concur with the High 
Courtin holding that the sale-deed of the 
23rd July, 1884, which purported to be 
executed by Lakhan Mahanty for Surya- 
mani was not validly executed, and that 
the sale thereunder could not bind either 
Suryamani or the reversioners. 

As regards the kabalas by which Surya- 
mani purported to transfer her remaining 
properties to Behari Lal Pandit in discharge 
of the balance remaining over after the sale 
under the mortgage-decree, their Lordehips 
also agree withthe High Court that the 
claim on the personal covenant for ithe 
balance of the mortgage-debt was barred by 
the Statute of Limitation (XV of 1877), long 
before the execution of the razinama and 
the conveyances thereunder. It will be 
noticed that the mortgage of the 23rd July 
1884, by which Suryamani borrowed 
Rs. 33,500 from Behari Lal Pandit on interest 
at the rate of | per cent, per mensem was 
re-payable by her within six montha from 
the date of the execution of the document. 
The convenant on her failure to repay is 
as follows:— 

“TE I fail to pay the whole of the principal 
and interest within the aforesaid term the 
creditor ig competent to sue me in the 
Court and realise the principal with interest 
thereon at the rate of Re. Il per cent. per 
mensem from this day till the date of 
realisation and costs of the suit from meand 
from the mortgaged properties, and, if in- 
sufficient, from my other moveable and im- 
movable properties, 

The decree on thigmortgage, Ex. T. (1), 


e 


a 


GANESH LAL PANDIT 0, KHRTRAM@IAN MAHAPATRA, 


. * 


841 


made onthe 28th August, 1896, wasin tho 
folowing terms :— 

“ This suit is for recovery of the principal 
of Rs. 33,500 and the balance of interes’ 
of Rs. 47,228-80 inall Rs. 80,728-8-0 ana 
the interest which will accrue from the 
date of institution of the suit till that 0; 
realisation and the costs of the suit from the 
defendant and if not fully realised from he: 
then from the mortgage properties, excep. 
those exempted from mortgage liability ac 
the request of the defendant Ne. 1 by 
putting them up for sale and if insufficient 
the balance be realised from the surety 
defendant No. 2 and her properties,” 

The suit on the mortgage bond was not 
instituted until ten years after the deht 
became re-payable. The decree for the 
balance, if the sale of the mortgaged pro- 
perties proved insufficient, was agains: 
Satyabhama, who had stood as surety on 
the mortgage. Satyabhama was afterwards 
absolved from all liability as surety in the 
High Court. In the case of Ram Din v. 
Kalka Prasad (1), ıt was held by the 
Judicial Committee that when a mortgagee 
gues on & personal convenant to make the 
mortgagor responsible for any deficiency in 
the realisation of the mortgage debt out of 
the mortgaged properties, the claim would 
be barred in three years. That case arose 
under the Limitation Act of 1871 (IX of 
1871), and the same argument which kas 
been advanced in the present case was sub- 
mitted tothe Board. Their Lordships in 
that case held as follows :— 

“The second schedule places simple money 
demands generally under the three years’ 
limitation, and under No. 65 the same 
limitation. applied to a single bond, and 
under the same limitation are placed Bills 
of Exchange, arrears of rent, and suits by 
mortgagors to recover surplus from mort- 
gagee, The six years’ limit embraces suits 
on foreign judgments and some compound 
registered securities. The twelve years’ 
period is made applicable principally to suit» 
in respect of immovable property, though 
it also applies to judgments and reccgni- 
zances in India. But the Counsel for the ap- 
pellant relied upon the language of the 
132nd Article of the Second Schedule, ‘For 
money charged upon immoveable property, 
twelve years.” His contention was that that 
period of twelve years applied to every 
remedy which the instrument carried with 


(1) 121. A. es TA. 902; 4 Sar. P. O. J. G19, 4 Ind. 
Deo (x. s.) 440 (P. O.). 
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it, and gave twelve years for the persohal 
remedy against the mortgagor as well as 
against the mortgaged property.” 

The Judicial Committee expressly over- 
ruled the contention that a claim for the 
balance of the mortgage-debit based’ on the 
personal covenant came under Art. 132 of 
Sch. II applicable to claims for money 
“ charged on immoveable property.” 

That case was followed by the High Court 
of Calcutta in Miller v. Runga Nath Moulick 
'(2) which arose under Act XV of 1877. 
There the learned Judges held as follows:— 

“Weare of opinion that the decision of 
the lower Court upon the question of limita- 
tion is correct. The contention of the 
learned Oounsel for the appellant that Art. 
132 of Sch. IL of the Limitation Act of 1877 
refers to aclaimto recover money charged 
upon immoveable property quiteirrespective 
of the remedy asked for has been set at 
rest by the decision of the Judicial Com- 
mittee of the Privy Council in the case of 
Ram Din v. Kalka Prasad (1). That deci- 
sion was passed with reference to the cor- 
responding Article of the Limitation Act 
of 1871. That Article provides a period of 


twelve years for suits for money charged. 


upon immoveable property. The Legisla- 
ture in the present Limitation Act has 
used a different phraseology, viz., ‘to enforce 
payment of money charged upon immove- 
able property.’ The language of the pre- 
sent Act. viz., ‘to enforce, etc.,’ is more in 
favour of the contention that the Article in 
question refers only to suits ‘to enforce 
payment of money charged upon im- 
moveable property’ by the sale of the said 
property. This construction was put by the 
Judicial Committee of the Privy Council 
upon Art. 132 of the Limitation Act of 1871, 
the language of which did not suggest it so 
clearly as that of the present Limitation 
Act. Theclaim to make the defendants 
personally liable has, therefore, been rightly 
held to bs barred by limitation, the present 
suit having been commenced more than 
six years after the accrual of the cause of 
action.” 

Article 65 of the Second Schedule (Act 
IX of 1871) is reproduced in Act XV of 
1877 as Art. 66. 

Their Lordships are of opinion that the 
view taken by the Hign Court on the ques- 
tion of limitation is well-founded. The cause 
of action on the personal covenant accrued 


Pi 12 O. 369; 10 Ind Jur. 376, 6 Ind. Dec. (x. a.) 
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to Beparydah Pandit when Suryamani 
failed to pay the mortgage debt, viz., within 
six months from the date of the mortgage. 
And the claim had become barred under 
Art. 66 long before the execution of the 
razinama and the conveyances thereunder. 
Consequently, itis not necessary to consider 
whether a decree under s. 90 of the Transfer 
of Property Act of 1882, is requisite in case 
of deficiency in the realisation from ‘the 
mortgaged property. Admittedly no decree 
was asked for or made. Section 90 is now 
O. XXXIV, r. 6, of the O, P. C. of 1908. 

As regards the consideration for Ex. 0.5, 
which was a conveyance executed by 
Suryamani in favour of Behari Lal Pandit 
ou the 25th November, 1899, it appears that 
Suryamani became liable for her arrears 
of Government revenue under Act XI of 
1859 in respect of amouzah which she held 
in her husband's estate with other co sharers, 
To save the property fromsale under the 
Act, the co sharers paid the revenue due 
from her and sued. her for contribution. 
They obtained a decree and attached her 
dwelling house for the satisfaction of the 
debt. This isrecited in x. Q 5, the kabala 
by which she conveyed the property now 
claimed by the reversioners. 

The learned. Judges ofthe High Court 
relying on the case of Upendra Lal Mukherji 
y. Girindra Nath Mukherji (3), have held 
that where the Hindu widow fails to pay 
her share of the Government revenue and 
after her death her co-sharer brings a suit 
for contribution, the reversionary heirs of 
her husband's estate were not bound to 
satisfy the debt. ' But in the present case it 
has been found as a fact by the Subordinate 
Judge that the cv sharers had, in execution 
of their decrees for contribution, attached 
Suryamani’s dwelling-house, and that in 
consequence thereof she was compelled to 
raise money by executing the kabala Ex. 

n 


Their® Lordships are of opivion that 
sufficient evidence hasthus been given by 
the defendants to show that there was a 
compelling necessity on the part of the 
widow for entering into this transaction. 
They accordingly very the decree of the High 
Court by deleting the transaction covered by 
the deed of sale, Ex. Q 5. In other respects 
the decree and judgment appealed against 
will be confirmed and the appeal will be 
dismissed. As there is no appearance on 


(3) 20. W. N, 425; 25 0, 565; 13 Ind. Dec. (x. 8.) 
73. : l 
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behalf of the respondents it will be without *any process by which the amount mig? t 


costs. e 

And their Lordships will humbly recom- 
mend His Majesty accordingly. 

R, L. Order accordingly. 

Solicitors for the Appellants:—-Messrs. 
Watkins and Hunter. 


CALCUTTA HIGH COURT. 
APPEALS TROM ORDERS Nos. 301, 302 
AND 303 oF 1924, 

December 22, 1925. 
Present:—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Panton, 

Raja SATYA NIRANJAN CHAKRA- 
BARTY AND orHBRsS—APPELLANTS 
VETSUS 
ABRAHIM MANDAL AND oTHERS— 
RESPONDENTS. 

Cess Act (IX of 1880), 8 644A —Hxecutton—Procedure 

—DLimatation. 

In a case under s. 64 of the Cess Act, the same rules 
of limitation are to be applied as would apply in the 
case of a rent suit to recover rent of a transferable 
holding and are provided for by Sch III of the Bengal 
Tenancy Act. 

Mahanund Chuckerbutty v. Banrmadhub Chatterjee, 
24 O, 27,12 Ind Dec. (x s.) 683, ‘distinguished. 

Appeals against the orders of the District 
Judge, Birbhum, dated the 22nd of March 
1924, affirming those of the Munsif, Dnbraj- 
pur, dated the 22nd of June and 3ist of 
May 1923 respectively. 

Babus Sitaram Banerji and Shamadas 
Bhattacharya, for the Appellants. 


JUDGMENT. 

Greaves, J.-—-These are appeals from 
an order of the District Judge of Birbhum, 
dated the 22nd March 1924 which confirm- 
ed anorder of the Munsif of Dubrajpur. 
The appeal is by the decree-holders and the 
short question is whether the period of 
limitation is that prescribed by the sehe- 
dule to the Bengal Tenancy. Act or the 
ordinary period of limitation applicable in 
an ordinary suit. The matter turns upon 
the construction of s. 64 A of the Cess 
Act, IX of 1880, That section provides 
that all sums due to the holder of any 
estate or tenure under the provisions of 
that Chapter of the Actin respeet of land 
held rent-free (as this land is held) may be 
recovered by such holder from any owner or 
. holder of such rent-free land, or from any 
occupier of “the gante, by any means and 


‘Articles therein have no application 


be recovered if it were due on accoun «f 
rent of a transferable tenure or holding, tu l 
subject tothe same rules as to limitat oi. 
Now it seems to me, as both the Co iis 
below haveheld that the period of linit: - 
tion applicable to a case of this nature «3 
that prescribed by Art. 6 of the Tini 
Schedule of the Bengal Tenancy Act. .\3 
I read s. 64 A it lays down thatthe sun: 
rules of limitation are to be applied in 2 


-case under the section as would appl i: 


rent-suits to recover rent of a transfereh!> 
tenure or holding. Now, clearly,a suit fcr 
recovery of rent of a transferable tenure o- 
holding would be a suit under the Ber gol 
Tenancy Act and the rules of limitation 
applicable under that Act are the rules 1, ! 
down in Sch. III including the tile, 
laid down by Art. 6. But it is conten ier 
that these words only prescribe the cor r-o 
to be followed in order to enforce the pav 
ment of cess and once a decree is o}tai er 
the ordinary rules of limitation apply, u- 
less the case is one between a landlord in: 
a tenant and we were referred to variu- 
decisions in which it has been held that i: 
a suit which is not between a landlord ¿n.i 
a tenant the Bengal ,Tenancy Act lias u 
application and consequently, it is salu 
that the provisions of Sch. HI and thy 
Wo 
were also referred to the case reported a- 
Mahanund Chuckerbuity v. Banimad.,. w’ 
Chatterjee (1), which was a case under =. 115 
of the Cess Act. It was there held 1 2: 
although the procedure for the realisat: on 
of cess may be the same as laid down ler" 
realisation of rent due upon a tenure, 1: 
did not necessarily follow that the e:feet cf 
a sale for cess would be the same as he 
sale for arrears of rent in which the ten..ie 
itself was liable to be sold. But it dre~ 
not seem to me that that decision is of env 
assistance to the present case for, that dea- 
sion depends upon the words of s. 47 o? 
the COess Act and we are dealing noi wil, 
5 47 or with the words of that section Jon 
with ths provisions of s. 64A of the. 
and with the words of that section ani t 
seems to me that if one reads the worus 
of section 64A in their ordinary aud 
natural meaning they have the meaniy 
which we have given to them and tw 
same rules of limitation ought to appr 
in suits of this nature a3 ‘would apply in 


(1) 24 O. 27; 12 Ind. Dee. (N. s.) 683. 
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the case ofarent-suit to recover rentofas ing. The,settlement is a recent one and 


transferable holding to which, in my opi- 
nion, the provisions of the Sch. 3 of 
the Bengal Tenancy Act would clearly 
apply. Ido not think myself that we are 
concerned with the question as to whether 
the suit is one between a landlord and a 
tenant but we are concerned with the ex- 


. press words ofs. 64A which have the mean- ’ 


ing which we have given to them. 
The result is that the appeals fail and 
are dismissed. 
Panton, J.—I agree. 
R. L, Appeals dismissed. 


aeee rita a 


ALLARABAD HIGH COURT. 
Second Civin APPRAL No. 1802 oF 1923. 
April 28, 1926. 

Present :-~Mr. Justice Walsh and 
Mr. Justice Pullan. 
BALDEO SAITHWAR~DeErenpant— 
APPELLANT 


VErsUs 
BINDESHRI PRASAD AND sNoTEER— 
PLAINTIFFS-—~RESPONDENTS. 

U. P. Land Revenue Ad (IIT of 1901), s8. 82 (e), 44 
—Agra Tenancy Act (II of 1901), s. £02- -Grove, whe- 
ther land—Hntry of land as grove, whether can be 
challenged—Reference to Revenue Court—Crvil Court, 
power of, to revoke reference. 

A grove is included in the word 'land'ing 32 (e) 
ofthe U. P Land Revenue Act Where, therefore, a 
Jand is entered as grove under cl. (e) of s. 32, the entry 
is binding on all Oourts by virtue of the provisions of 

. 8 44 of tae Act and cannot be challenged ma Civil 
«Court. i 

Once a Civil Couit refers a matter to the Revenue 
Court under s. 202 of the Agra Tenancy Act, it has 
no power to revoke its order of reference or to decide 
the case for itself ‘The decision ofthe Revenue 
Court on such a reference is binding on the Oi:vil 
Court 

Second appeal against a decree of the 
Second Additional Judge, Gorakhpur, dated 

the 2nd Mav 1923. 

Mr, Haribans Sahat, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Respond- 
ents. í ; 


JUDGMENT.—The decision of the 
lower Appellate Court has heen contested 
on two main grounds. In the first place it 
is argued that the decision of a Settlement 
Officer is binding on the Civil Courts, and 
in the second place itis urged thatin any 
case the decision of the Revenue Court to 
which this matter was referred under s. 
202 ofthe Agra Tenancy Act is so bind- 


. the word “land” in s. 32 (e). 


the land in suit was found by the record’ 
officer and by the Commissioner in appeal - 
to be a grove held by the defendant. A 
grove of this nature must by Statute be 
included in the register of all persons cul- 
tivating or otherwise occupying land re- 
ferred to in s. 32 (e) of the Land Revenue 
Act. An attempt has been made on behalf 
of the respondent to claim that as this is 
a grove it is, therefore, not included in 
No definition 
of land is given in the Land Revenue Act 
and we conclude that the word must be 
intended in its widest sense, and it is not 
subject to the restriction imposed upon 
the word in the Agra Tenancy Act. A 
specimen of a khatauni is given in the 
Land Revenue Act under s. 39 and we find 
at cl. (11) that culturable land is divided 
into “new fallow”, “old fallow”, “culturable 
waste’ and “grovea”. Itis evident, there- 
fore, that groves are included in “land” 
in the meaning of the Land Revenue Act. 
This being so, s. 44 of the same Act makes 
this entry binding on all Courts and it is 
not subject to the proviso that such an 
entry may be challenged in the Civil Court 
because that proviso only applies to cls. (a) 
to (d) of s. 32 and not to cel. (e). 

As to the second point raised we are of 
opinion that the appellant's view is correct. 
Once the lower Court had referred this 
matter to the Revenue Court, it was not 
empowered to revoke its order of reference 
and to decide the case for itself. It -is 
admitted that the Revenue Oourt decided 
the case in favour of the appellant and 
that decision is final. We are of opinion 
that it was not open to the lower Courts to 
hold in the face of the revenue records and 
the decision of the Revenue Court that 
this land isa grove belonging to the ze- 
mandar, It is a grove belonging to the 
appellant. We, therefore, allow this appeal 
with cost? on the higher scale and set 
aside the orders of the lower Courts and 
ordér that the suit may bedismissed with 
costs. 


Z. K. Appeal allowed. 
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MADRAS HIGH COURT. 
SECOND Orvir Appzats Nos. 410 anp 411 
or 192 
February 26, 1924. 
Present:—Sir Victor Murray Coutts 
Trotter, Krt., Chief Justice, and Mr. Justice 
Ramesam. 
VENKATRAMANA PAI—PuatntTirs— 
APPELLANT 
VETSUS 
SAMPA alias SANTAPPA MALLAYYA 
AND OFHKES—DsFENDANTS Nos, 2 To 4-— 


RESPONDENTS. . 

Trust—Lease of trust property, validity of-—Inten- 
tron of parties. 

_A lease of trust property granted by the trustee of 
a religious and charitable endowment is valid for the 
life of the lessor or the trustee, or, what is equivalent 
to his life, his continuance in the trust Words or 
expressions in such a lease which convey a wider 
import should be limited to the lifetime of the lessor 
qua trustee. 

The Courts should strive, where they can, to put a 
liberal construction upon an instrument ut res magis 
valeat, quam pereat, so as to uphold it and carry into 
effect the intention'of the parties. | 


Second appeal. against the decrees of the 
Court of the Subordinate Judge, South 
Kanara, in A.S. Nos 151 and i50 of 1920 
respectively, (A. 8. Nos. $1’ and 90 of 1920, 
on the file of the District Court), preferred 
against those of the Court of the District 
Munsif, Karkal, in O. 8. Nos. 546 and 544 
of 1918. 

Mr. B. Sitarama Rao, fer the Appellant. 

Mr. S. T. Srinivasagopalachari, for the 
Respondents. 

JUDGMENT. 

Coutts Trotter, C. J.—I desire to 
say not one word more than is necessary 
for the decision of this case, because I am 
free toadmitthat I donot understand what 
the judgment of their Lordships of the 
Privy Council in Vidya Varutht Lhirtha 
yv. Balusami Ayyar (1) enjoins upon us; 
but it appears to me that this much is 
clear that the real line of cleavage in this 
case is—Are we to treat this instrument 
as being absolutely clear and, therefore, fet- 
tering us in its construction, or as some- 
thing capable of passing aqualified estate in 
the property to the tenant? It is quite,com- 
mon for persons in the position of trustees 
of religious and charitable endowments 
to make lease of such property, and the 
common current of decisions in this Presi- 


(1) 65 Ind. Gas. 161; 44 M. 831; 41 M. L. J. 346, 
rer M. W. N. 449; 3 U. P. L. R. (P. O.) 62; 15 L. W. 
8: 30 M.L T. 66, 3 P L. T. 245, 48 L A. 302, 26 
O. W. N. 537; 24 Bom. L. R. 629 20 A. L. J, 497; 
å. I. R. 1922 P. 0. 123 (P.O). 
e . * 
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dency has always been to recognise those 


‘@3 being valid for the life of the lessor or 


the trustee, or, what is equivalent to his 
life, his continuance in the trust and to 
construe words apparently wider in import 
as limited to the lifetime of the lessor qua 
trustee. That is what we propose to do 
here. There are no extravagant words in 
this instrument indicating a permanent 
lease such as mulgani, ete., or other techni- 
cal phrases of that import, and we think * 
that the Oourts should strive, where they 


_can, to put a liberal construction upon the 


instrument ut res magis valeat, quam pereat 
so as to uphold it and carry into effect the 
intention of the parties. That being so, no 
question of limiation arises, and we must 
reverse the decision of the Court below and 
give a decree to the plaintiff for possession 
of the suit land with mesne profits from 
the dateof the District Munsil’s decree at 
the rate awarded by him until possession 
is given. The appeal is allowed with 
costs throughout. 

There will be a similar decree in Second 
‘Appeal No. 411 of 1921. 

Ramesam, J.—1 agree. 

V. N. V. 


Z, K, Appeal allowed. 


OUDH CHIEF COURT. 
SECOND CIVIL APPRAL No. 519 oF 1925. 
April 8, 1926. 

Present:—Mr. Justice Hasan. ; 
SHEO RATAN—DgrenDant— 
APPELLANT 
VvETSus 
LALLU—Ptaintirr—RESPONDENT. 

Co-sharers-—-Onte co-sharer using common land ex- 
clusively——Hemedy of other co-sharer—Partitrion 

One co-aharer cannot dispossess another who :s 
cultivating the common partı land The only remedy 
of the former, 1f he has any objection to the user af 
the common land by the latter, is to obtain a jit 
tion. 

Midnapore Zemindary Co Lid v Naresh Narayon 
Roy, 80 Ind. Oas 827; 510 631, AT R. 19241 P C. 
144, 26 Bom. L.R 651;47M L J. 23, 35M. L T 169, 
vE M. W- N. 723, 290. W N 34;20 L. W. 770, 51 

A. 293, L R.5A (P. O)137, 23 A L. J. 76, 3 Pat. L. 
R. 193:6 P. L T 750 (P. O), referred to. 

Second appeal against a decree of the 
Subordinate Judge, Gonda, in Appeal No 35 
of 1925, dated the 18th August 1925, revers- 
ing that ofthe Munsif, Utraula, dated the 
25th May 1925. 
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Mr. N. S. Roy, for the Appellant. 

Mr. Wasi Hasan for Mr. H. Husain, fog 
the Respondent. 

JUDGMEN T.—This is the defendant's 
appeal from the decree of the Subordinate 
Judge of Gonda, dated the 18th of August 
1925, reversing the decree of the Munsif of 
Utraula, dated the 25th of May 1925. 

The case is avery simple one and I am 
of opinion that the lower Appellate Court 
has decided itrightly. The plot in suit 
No, 945 situate in village Shivapur Grant, 
in the District of Gonda, is, according to 
the finding of both the Courts below, joint 
property ot the parties to the suit. lt may 
be that there are also other co-sharers but 
that fact need not be considered in deciding 
the present appeal. ‘The lower Appellate 
Court has found that originally the plot in 
suit was parti land but since the year 1327 
Fasli the plaintiff-respondent brought it 
under cultivation and cultivated it conti- 
nuously till the defendant dispossessed 
him, lI agree with the lower Oourt that the 
defendant had no right to dispossess the 
plaintiff, The rights of co-sharers inter se 
circumstanced as the parties before me 
are, have recently been stated by their 
Lordships of the Privy Council in the 
case of Midnapore Zemindary Co, Ltd. v. 
Naresh Narayan Roy (1). The plaintiff's 
act of cultivating the common parti land 
had not the effect of ousting the defend- 
ant as the former had a right to do what he 
did and the latter's remedy if he had any 
objection to the plaintiffs user of the 
common land was to obtain a partition. 
Instead of doing thatthe defendant dis- 
possessed the plaintiff. 

The appeal fails and is dismissed with 
costs. 

R, L. Appeal dismissed. 

(1) 80 Ind. Cas. 827, 510 631, A I R 1924 PO. 
144: 26 Bom. L. R. 651; 47M L. J. 23; 35 M. L. T. 
169; (1924) M. W. N 723,29 0 W.N 34,2 L W. 
770, BIL A. 293, L. R. 5 A. (P C) 187,23 A. L. J. 16; 
3 Pat. L. R. 193; 6 P. L T. 750 (P. 0). 





ALLAHABAD HIGH COURT. 
CIL Revision No, 20 or 1026. 
April 26, 1926. 
Present:—Mr. Justice Daniels, 
Sardar KARTAR. SINGH—Pusintire— 
APPLIOANT 
versus ; 
NANDA — DRFENDANT-—OPPOSITR PARTY. 
Eatoppel—Jurrisdiction—Sutt filed mm Small Cause 


Court—Objectren to jurisdiction by defendant—Surt 
filed on regular side—Objection, whether can be taken, 


KARTAR SINGH V. NANDA, 
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Where a defendant successfully pleads in a Small 
Cause Court that the suit ia tiiable on the regular 
side, he cannot be allowed when the sur, is filed on 
the regular side to tuyn round and plead that it ought 
to T° been filed m the Small Cause Court [p. 846, 
coi ; 

Civil revision from an order of the Sub- 


ordinate Judge, Agra, dated the Ist of 
December 1925. 

Dr. N. C. Vaish, for the Applicant. 

Mr. M. A. Aziz, for the Opposite Party. 

JUDGMENT .—This revision arises out 
of a suit for the price of a tree alleged to 
have been wrongly cut down and sold. 
The sult was originally instituted in the 
Small Cause Court. The learned Judge of 
that Court mistakenly held that it was not 
a suit of Small Cause Court nature and re- 
turned the plaint on the objection of the 
defendant. The plaintiff then filed the 
suit on the regular side. The defendant 
then pleaded that the suit was a Small 
Oause Court suit. The learned Munsif ac- 
cepted his contention and again returned 
the plaint. His order has been upheld by 
the learned Subordinate Judge in appeal, 
and against this order the plaintiff applies 
in revision. The result of the orders pas- 
sed by the Court below is that it is impos- 
sible for the plaintiff to get his case tried 
anywhere. lt is clearly a case in which this 
Court in the interests of justice is bound to 
interfere, 

The case is really one of estoppel. The 
defendant having successfully pleaded in 
the Small Cause Court that the suit was 
one triable on the regular side ought not 
to have been allowed when tke suit was 
filed on the regular side to turn round and 
plead that it ought to have been filed in 
the Small Cause Court. I am told that 
there is a decision of the Madras High 
Court to this effect in Letters Patent 
Appeal No. 39 of 1918 which has not 
been reported*. There is no precisely 
identical reported case, but there is a 
very similar case of this Court, Abdul 
Qayum vy, Fida Husain (1), in which a 
plamtiff filed an ejectment suit in the 
Revenue Court. On the defendant objecting 
that jhe suit was cognizable only by a Civil 
Court the plaintiff was directed to file a 
suit in that Court. It was held that on 
his doing so, the plaintiff could not be al- 
lowed to plead that the suit was not main- 
tainable in the Civil Court. 


(1) 30 Ind Oas. 551; 13 A. L. J 854. 
*Since reported as Atyathurat Fillar V. Gnanapras ` 
kasa Odayar, 52 Ind, Cas. 820—[Ed.] 
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This is not a case for the application of 
the principle that consent of parties cannot 
given jurisdiction. The suit 18 within the 
jurisdiction of the Munsi¥ unless he is 
precluded from hearing it by reason of the 
fact that it ought to be filed in the Small 
Cause Court. It cannot be filed in that 
Oourt because there is a final decision 
between the parties that the Small Cause 
Court cannot entertain it. 

I accordingly set aside the orders of the 
Courts below and direct the learned Munsif 
to restore the case to his file and degide it 
on the merits, Costs will abide the result. 

Z. K. Order set aside. 


BOMBAY HIGH COURT. 
Seconp Crvin APeRAL No. 268 or 1925, 
December 7, 1925. 

Present :-—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
RANCHHOD RAGHUNATH PATEL 
AND ANOTHER PLAINTIFF8—~A PPELLANTS 
veEVSUS 
RAVJIBHAIL NATHABHAI PATEL— 
DEFENDANT RESPONDENT. 

Evidence Act (Iof 1872), 8. 91—-Promissory note, 
surt based on—Note tnadmrsible in evidence —Plarni-~ 
aff, whether can rely on original cause of action 

Where a suit is brought to recover money alleged 
by the plaintiff to have been advanced to the defend- 
ant on the basis ofa promissory note, the promissory 
note bemg merely a piece of evidence in support of 
the plaintiffs suit, and the promissory nole cannot 
for some reason be admitted im evidence, s, 91 
of the Evidence Act 18 not a bar to the plamtıf 
succeeding inthe suit if he can show, without any 
reference to the promissory note, that he advanced the 
amount of the loan to the defendant and that his claim 
to recover the money is not barred by the provisions of 
the Limitation Act. [p 848, col. 1] 


Second appeal from a decision of the 
District Judge at Ahmedabad, in Appeal 
No. 886 of 1924, summarily dismissing an 
appeal from the decree passed by the Second 
‘Class Subordinate Judge at Wadiad, in 
Civil Suit No. 216 of 1923. 

Mr. Bahadurjı (with him Mr. P.A. Pinua); 
-© for the Appellants. 

Mr. G. N. Thakor (with him Mr. N. P: 
Desai), for the Respondent. 

JUDGMENT. 

Macleod, C. J.—The plaintifs alleged 
in the- plaint that the defendant had bor- 
rowed Rs. 2,000 from plaintiff No. 1: as 
guardian of plaintiff No. 2 in Aso 1974, and 
the defendant in respectj.of this liability 


SY 


had executed a promissory note in favorr 
of, plaintiff No. 1 in Uttaisanda on October 
10, 1918 (the ‘Sth of Aso Sud, 1974). A 
ceitain amount had been paid in 1920, ard 
after giving credit to defendant for what 
had been paid, the plaintiffs claimed a 
balance. 

The document signed by the defendant 
appears tous to come within the definiticn 
of a promissory note under s. 4 of the Nego- 
tiable Instruments Act. It was conceded 
that the plaintiff No. 1 by adding the words 
“the guardian of Patel Shanabhai Ashabhai 
a minor’ made a material alteration which 
prevented him from suing on the note. 
The suit was dismissed on this ground by 
the Trial Judge, who at the same tin:e 
found on the issue of limitation in favour 
of the plaintiffs. The appeal was summarily 
dismissed by the District Judge, who 
said: 

“Two questions are raised. one is whether 
the alteration is not material, and secondly, 
whether the appellants can be allowed io 
sue on the original consideration, 1gnorivz 
the altered note. The appellant fails cn 
both these contentions and I dismiss ihis 
appeal under O. XLI, r. 11, C. P. ©. The 
appellant is correct in his argument that 
the promissory note in suit isnot negoli- 
able instrument. ‘The case is not governa 
by any section of the Negotiable Instru- 
ments Act, but by general principles of 
law, and those general principles of law 
are nowhere more definitely laid down than 
in the case quoted by the lower Count: 
Gour Chandra Das v. Prosanna Kumer 
Chandra (1).” 

I do not quite understand what the Judge 
means by saying that this document is nut 
a negotiable instrument. He still calls it 
a promissory note thereafter in his judz- 
ment. But admitting that the document 
cannot be sued on, the question is, whether 
sufficient is left in the plaint to found a suit. 
It was held in- Krishnaji Narayan Parkhi 
v. Rajmal Manikehand (2) that where there 
ig an independent admission of loan, the 
holder of a kund, bill or note, which 18 
defective and inadmissible in evidence for 
want of a stamp, may still sue onthe con- 
sideration the person to whom he gavc it 
though he cannot use the bill in support 
of his suit. In referring to the various de- 
cisions on the ‘question, the learned Chief 

(1) 33 0. 812;3 O L.J 363, 100. W.N 783 


(2) 24 B. 360; 2 Bom. L, R. 25; 12 Ind. Dec. (x.s) 
773. 


Wa 
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Justice agreed that (page 366*) “the general 
principle seems well settled that the exést- 
ence of an unstamped promissory note 
does not prevent the lender of money from 
recovering on the original consideration, 
if the pleadings are properly framed for 
that purpose.’ Reference was made to 
Hira Lal v. Datadin (3); and Straight, J. 
therein said (page 137T): “The existence of 
the promissory note does not debar the 
plaintiff from resorting to his original con- 
sideration.” 

lf, then; the promissory note had been 
merely apiece of evidence in support of the 
plaintiff's suit, and owing to the fact that 
the plaintiff could not have recourse to that 
piece of evidence, the plaintiff had to prove 
his case from other evidence, I do not think 
that s. 91 was a bar to the plaintiff suc- 
ceeding in hissuit, ifhe could show, with- 
out any reference to that document, that he 
advanced Rs. 2,000 to the defendant, and 
that his claim to recover the money was not 
barred by the provisions of the Indian 
Limitation Act. 

But another suggestion has been made 
by the respondent before us, namely, that 
as the promissory note, instead of being 
merely inadmissible in evidence on account 
of the defective stamp, had been materially 
altered, the plaintiff is barred from resorting 
to his original consideration. That is a 
question which does not arise in the present 
appeal, but it can be argued before the 
District Judge. 

We must allow the appeal, and refere 
the case back to the District Judge to 
admit the appeal. The appellants will be 
entitled to their costs of the appeal. 

Coyajee, J.—I agree. 


Z., K. Appeal allowed. 
(3) 4 A. 135, A. W. N. (1881) 144; 2 Ind. Dec. (N. 8) 
705. 





*Page of 24 B.—[Ed.] +Page of 4 A-Ed.] 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE 
No. 116 op 1924, 
January 21, 1926. 
Present: —Justice Sir Hugh Walmsley, KT., 
and Mr. Justice Chakravarti. 
KALISADHAN MITRA, Minor, AND 
ANOTAER—DEFENDANTS——APPELLANTS 
versus 
PRAFULLA CHANDRA MITTRA— 
PLAINTIFF——-RESPONDENT, 
Probate and Administration Act (V of 1881), 8. 5— 


i KALISADHAN MITRA V. PRAFOLLA OHANDRA MITRA. 


-deposit standing to his credit in the 
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Radway Provident Fund—Declaration spenfying 
person entitled to Fund on death of employee, whethep 
Wall—Letiers of Administration, whether can be gr 
ed bd ant. 

An employee of a Railway Company, who had.a . 
allway Piovi- 
dent Fund, filed a declaration in the following form -— 

“I hereby declare the following to be the name and 
address of the person who in the event of my death 
will be entitled to recelve payment of my deposit in 
the Railway Provident Fund, and I make this my Will 
BO far as regards such deposit”: 4 

Held, that the declaration amounted toa Wil and 
that the person named ın the declaration was entitled 
to Letters of Administration witha copy of the Will 
annexe. [p. 849, col. 1] a 

Appeal against a decree of the District 
Judge, 24-Pergannas, dated the 5th March 
1924. 

Babu Satindra Nath Roy Choudhury, for 
the Appellants. 

Babus Probodh Kumar Das, Panchanon 
Ghosaland Shyama Das Bhattacharjee, for 


the Respondent. 


JUDGMENT. 
Walmsley, J.—The question raised in 
this appeal is asto the effect of a declara- 
tion made by an employee of the Eastern 
Bengal State Railway regarding the dis- 
posal of the sum standing to his credit in 
the Railway Provident Fund on his death. 
The facts are as follows:—Dwarka Nath 
Mitter was a widower without children in 
1902, and when he was called upon under 
the Rules of the Fund to make a declara- 
tion as to the payment of the money de- 
posited by him on his death, he named 
his brother Prafulla Ohandra Mitter. He 
married asecond wife subsequently, and 
had twosons and two daughters by her, 
but he did not change his declaration. He 
died in 1922. Then the widow applied for 
a certificate under Act. VII of 1899, and 
Prafulla opposed the application. Later he 
applied for Letters of Administration on 
the footing that the declaration is a Will. 
The widow, and, after her death, the sons 
opposed this application, butthe learned 
Judge has held that the declaration is a 
Will, and has granted Letters of Adminis- 
tration limited- to the money at the credit 
of the deceased inthe Fund. The minor 
sons are the appellants. _ 

The declaration is in this form: “I here- 
by declare the following to be the name 
and address of the person who in the event 
of my death, will be entitled to receive 
payment of my deposit in the Railway Pro- 
vident Fund and I make this my Will go 
far as regards such deposit.” Opposite a 


s + 
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note “whether the above (the nominee) 18 
next of kin or obtains the depoist by6 
bequest of depositor” arp the words “by be- 
quest of depositor.” The declaration is 
duly attested by two witnesses. 

In the revised form of declaration now 
in use the wording has been changed alight- 
ly, and the declaration ends with the words 
“I hereby appoint.... ..... cece. to be the 


executor À : 
executmiz OL this my Will so far as regards 


such deposit,” 

It is clear, I think, that thoseewho frama 
ed the form of declaration intended to give 
it a testamentary character, and that the 
object which they had in view was to insure 
that there should be some nominee com- 
petent to give the Railway Company a 
valid discharge. 

In this case the learned Judge has beld 
that the declaration amounts to a Will, 
and he has given the petitioner Lattera of 
Administration with a copy annexed. 

The arguments before us proceeded on 
the footing that by holding the document 
to be a Will the learned Judge decided 
that the petitioner took a beneficial interest 
in the money, The learned Judge does not 
say so, however, and this is not the pro- 
ceeding in which the effect of the docu- 
ment is to be determined. That is a ques- 
tion which can be raised hereafter. 

It is said that the document is not a Will, 
because it was made under a certain measure 
of compulsion, and because after being 
lodged with the authority controlling the 
Fund, the testator’s ability to revoke it was 
curtailed. It is quite true that freedom of 
the Will and ability to revoke on the part 
ofthe testator are two characteristics of 
a Will, but it cannot be said that the Rules 
of the Fund do more than put some limi- 
tation on those features, and € do not think 
that the limitation is of such a kind as to 
prevent the declaration from being a Will. 

Another argument is that the balance at 
the credit of the deceased dots not form 
part of his estate, and attention is drawn 
to the fact that it cannot be attached at 
the instance of a creditor or withdrawn at 
the option of the depositor. These facts 
are not, I think, sufficient to show that 
the balance did not form partof the de- 
ceased's astate. The Rules of the Fund 
contemplate thata subscriber should have 
the power of disposing of the balance on 
his death, and the deceased did purport by 
the declaration to make a disposition to 
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take effect after his death. Whether the 
disposition was effective or not is a question 
which the Probate Oourt cannot decide: but 
that fact need not deter us from holding, 
in view of the circumstances mentioned, 
that the balance did form part of the de- 
ceased's estate, 

In my opinion, therefore, the document 
must be regarded as the Will of the deceas- 
ed, and the only question that remains is 
whether the petitioner should receive the 
right to administer this part of the estate. 
He is the brother of the deceased and the 
uncle of the minor children. Their mother 
is now dead, and the only competitor is 
the mother's brother. As the petitioner 
was named in the declaration, I think that 
the learned Judge was right in holding 
him to bethe person who should receive 
Letters of Administration. 

Inasmuch, however, asthe effect of the 
declaration remains to be determined, the 
Judge's order as to the amount of security 
must be revised, and the petitioner must 
be required to give security to the full 
extent of the sum to the credit of the de- 
ceased in the Fund. 

Subject to this modification the appeal 
is dismissed. 

The parties will bear their own costs in 
this appeal. 

Chakravarti, J.—I agree. 

Z. K. Appeal dismissed. 


OUDH CHIEF COURT. : 
SEGOND Orvin Appgat No. 317 oF 1924. 
March 20, 1926, 

Present:—Mr. Justice Raza. 
NIRANKAR PRASAD AND OTHERS— 
PLaINTIFFS—APPELLANTS « 
Versus 
Musammat BECHAI—P tatintirr— 
RESPONDENT. 

Mortgagye—Redemption —Adverse possession. 

As between mortgagor and mortgagee or their re- 
presentatives, neither exclusive possession by the 
mortgagee for any length of time short of the 
statutory period of sixty years, nor any acquiescerce 
by the mortgagor not amounting toa release of the 
equity of redemption, can constitute adverse posses- 
sion or will be a bar or defence to a suit for redemp- 
tion if the parties are otherwise entitled to redeem. 
[p. 850, col 2, p. 851, col 1 
- Jai Gobind Singh v. Abhairaj Singh, 77 Ind Cas. 
125, 260. C. 308; 100 L.J 216, 90. & AL R. 
651; A. L R. 1924 Oudh 40, Amir Alı v, Niaz Ali, 14 
Ind, Cas, 684; 15 O. Q. 39 and Tilak Chand v. Shamthw 


850 , 


NIRANKAR PRASAD V. BECAAI. 
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Singh, 60 Ind. Cas. 404; 7 O. L. J. 524; 33 O. O. 269; 2 ; 
U. P L. R. (0) 163, referred to. ferred to the case of Jai Gobind Singh v, 


As between a mortgagor and his mortgagee, neither ẹ 


can deny the title of the other for the purposes of the 
mortgage A mortgagor cannot derogate from his 
grant so as to defeat his mortgapee’s title, nor can the 
mortgagee deny the title of the mortgagor to mort- 
gage the property. [p. 850, col. 2] 


Second appeal against adecree of the 
Additional Sub-Judge, Gonda, dated the 
2nd April 1925 in Appeal No. 6 of 1924, 
confirming that of the Probationary Munsif, 
Gonda, dated the 2ith November 1923. 

Mr. S. N. Roy, for the Appellants. 

Mr. L. S. Misra, for the Respondent. 

JIUDGMENT.—This is an appeal from 
a decree of the learned Additional Sub- 
ordinate Judge of Gonda, dated the 2nd 
April 1924, affirming a decree of the learned 
rie of Gonda, dated the 24th November 
1923. 

This appeal arises out ofa redemption 

suit. The plaintiffs’ ancestors (three bro- 
thers) mortgaged certain plots specified 
in the plaint to one Bechai for Rs. 600 on 
the 12th March 1898. It was a mortgage 
with possession, Bechai transferred his 
mortgagee rights to Nageshar, the ancestor 
of the defendants. Sheoraj, one of the 
three mortgagors, sold 3 acres odd land 
comprising several plots, which were already 
under mortgage and some other plots, also, 
to Nageshar on the 14th June 1906. It is 
clear that Sheoraj was entitled to a one- 
third share only in the mortgaged plots 
but he executed the sale deedin respect of 
the entire plots. The plaintiffs brought 
the present suit for redemption in respect 
of their two-third share on payment of 
Rs. 400. 
* The claim was resisted by the defendants. 
They denied the plaintiffs’ right to redeem 
the plots which were comprised in the sale- 
deed mentioned above and claimed title by 
adverse possessiun. 

The-defence was rejected by both the 
lower Courts and the plaintiffs’ claim was 
decreed with costs. The defendants have 
pow come to this Court in second appeal. 
So far as I see there is no forecein this 
appeal. 

‘he only ground pressed is that the lower 
Courts should not have decreed the plaint- 
iffs’ claim in respect of the plots comprised 
in the sale-deed mentioned above and that 
it should have held thatthe appellants had 
acquired title to that property by adverse 

ossession, 

The appellants’ learned Counsel has re- 


Abhairaj Singh (1). It was held in that case 
that there can be an adverse possession 
of an interest such fs the equity ofredemp- 
tion and it will depend on the facts of 
.each case whether the person claiming 
title through such adverse possession has 
established his claim or not. Sofaras I see, 
that ruling is inapplicable to the present 
case. To undeistand and apply the deci- 
sion of a Court, if is necessary io see 
what were the facta of the case in which 
the decisjon was given and what was the 


“point which had to be decided, It has 


been found in this case that the respond- 
ents had no notice or knowledge of the 
assertion of adverse title in 1907 when 
the appellants applied for the correction 
of papers. The appellants’ ancestors had 
applied for mutation in 1906. The respond- 
ents had filed objections, Their objec- 
tions were allowed and- mutation was 
effected in favour of the appellants’ ances- 
tors in respect of one-third share only as 
vendees, Thus the respondents had resisted 
the title of the appellants’ ancestors to 
more than a one-third share successfully, 
in 1906. It was for the appellants to prove 
satisfactorily when and how their posses- 
sion became adverse to the mortgagors 
after 1906 and that the morigagors had 
notice of the assertion ofadverse title or 
possession. This they have failed to prove. 
The appellanis were in possessionof the 
two thirds sbare of the respondents as mort- 
gagees and they continued to hold that 
share as such. Ieee no reason why the 
appellants should not be allowed to redeem 
that share. As between a mortgagor and 
his mortgagee, neither can deny the title of 
the other for the purposes of the mort- 
gage. A mortgagor cannot derogate from 
his grantso asto defeat his mortgagee's 
title, nor can the mortgagee deny the title 
of the mortgagor to mortgage the property. 
See Hillaya Subbaya Hegde v. Narayanappa 
Timmaya (2). As between the mortgagorand 
mortgagee or their representatives, neither 
exclusive possession by the mortgageefor any 
length of time short of the statutory period 
of sixty years, nor any acquiescence by the 
mortgagor not amounting to a release of the 
equity of redemption, can constitute adverse 
possession or will be a bar or defence to 


2 77 Ind. Cas. 125; 26 O. O. 308; 10 O, L. J. 216; 9 
O. & A. L. R. 651; A. I. R. 1924 Oudh 40. 


i KQ 12 Ind. Cas, 913; 36 B. 185; 13 Bom. L, R. 
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a suit for redemption if the parties are 
otherwise entitled to redeem Amir Ali v. 
Niaz Ali (3) No question of adverse pos- 
session can arise as bétween mortgagors 
and mortgagees during the periods of limita- 
tion within which either of them can enforce 
their rights. [See Tilak Chand v. Shambhu 
Singh (4). | 

In my opinion the judgment of.the lower 
Appellate Court is correct. J can find no 
ground for interference and dismiss the 
appeal with costs. ‘The decree of the lower 
Appellate Court is confirmed in all respects. 

N. B. 

8, 8. 
(3) 14 Ind. Oas. 584, 1 


(4) 60 Ind Cas. 401; 
U. P, L. R. (0) 163. 


Appeal dismissed. 
5 0.0. 39. 
70. L.J. 524; 230 0, 289; 2 


BOMBAY HIGH COURT. 
Second CıvıL APPBAL No. 271 or 1925, 
January 5, 1926. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Ooyajee. 
SHRI BALA MAHAR AJ—PLAINTIFE— 
APPBLLANT 


VETSUS 
SAKHARAM VENKATESH JOSHI— 
DBFEN DANI —RESPONDENT, 

Limitation Act (TX of 1908), Sch I, Art. 181— 
Inaindar—Assessment recovered at smaller rate than 
actual assessment--Right to claim assessment, denial 
_ of —Introduction of fresh survey rate--Limutation. 

Where an inamdar continues to receive a smaller 
rate of assessment from his tenants than the actual 
assessment and makes no demand for the actual 
assessment, that fact would not debar him from claim- 
ing the actual assessment at any time if he chooses 
to.do so. Once, however, hs claims the assessment 
and the right toclaim such assessment is denied by 
the tenant, limitation begins to run against the inam- 
dar, and the fact that a fresh survey rate is subse- 
quently introduced would not create a new right in the 
inamdar to recover that particular rete of assessment 
from the tenant. |p. 852, col. 2.] a 

Second appeal from a decision of the 
District Judge at Belgaum, in Appeal 
No. 332 of 1923, modifying the decrees passed 
by the Subordinate Judge at Hukeri, in 
Civil Suit No. 285 of 1922, 

Mr. G. N. Thakor (with him Mr. A G. 
Rele), for the Appellant. 

Mr. S. S. Patkar, Government Pleader, 
-for Respondent No. 1, à 

JUDGMENT.—The plaintiff, now ap- 
pellant before us, filed this suit as inamdar 
of Badkundri-to recover from the defend- 
ants the difference between the revised 


survey assessment and the Local Fund 


e 6 e 
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Oess on Survey No. 45 of Badkundri and 


¿tbe assessment actually paid by the defend- 


ants for six years from 1916-1921 with 
interest and costs. 

The defendants’ ancestors had heen enter- 
ed as Khatedars of Survey No. 45 since 134 .. 
Although the assessment at that time wis 
Rs. 16 3-0, itis admitted that from 18/3 io 
the present day the same amount of rent 
viz, Rs 2-120, had always been paid. A, 
Government survey of the land took plave 
about 1837 and the rates according to that 
survey were introduced in 1903, whereby 


” the assessment on the suit land became 


Rs. 17. The survey rates were again ro- 
vised in 1917, and the assessment was 
raised to Rs. 21-14-0. The defendants, not 
having any grant of the land ensuring 
them possession on payment of the annul 
rent of Rs, 2-12 0, would be liable to have 
their rent raised, at any rate, up to the 
amount of the assessment at the Survey 
Settlement. 

But against the claim of the plaintiff fur 
such assessment, the defendants pleaded 
that the plaintiff was not entit ed to recover 
anything more than Rs. 2-120 which was 
the customary rent which had been recovered 
in previous years by the plaintiff and his 
ancestors from time immemorial, and thut 
the plaintiff was not entitled to enhance 
the rentassought. The defendants pleaded 
that they had denied, to plaintiff's know- 
ledge, his right to recover from them any- 
thing more than Rs. 2-12-0 in respect of 
the suit land, and that the plaintiff haying 
failed to get his right to recover higher 
rent as per suryey assessment recognized 
within twelve years before suit, the suit wag 
barred. 

The plaintiff's suit has been dismissed in 
both the Courts with this exception, that 
the District Judge allowed the plaintiff five 
annas increase in the annual amount pay- 
able by the defendants owing to the increase 
in the Local Fund Cess. 

We think that the whole question, whe- 
ther the plaintiff is entitled to succeed in 
this suit, depends upon the effect to be 
given by the Court tothe fact thatin 1905 
the plaintiff's brother Pandit Maharaj, who 
was the then registered khaledar inamdan, 
filed a Suit No. 653 of 1905 in the Chikodi 
Court to recover survey assessment Iron 
the defendants, who pleaded then that they 
were entitled to remain in possession of the 
land on payment of the annual rent of 
Rs, 2-12-0. The suit was eventually with 


t 
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drawn with permission to file another suit. 


The present suit was not filed until Sep- ° 


tember 4, 1922. 

If the plaintiffs suitis merely a money 
claim to recover a certain amount of rent 
from his tenant, then, the amount being 
under Rs. 500, there will be no second ap- 
peal to this Court. But it is perfectly clear 
that the plaintiff is seeking to establish his 
right to recover assessment, whatever that 
may be, according to the survey rates cur- 
rent for the time being, andthe suit then 
comes within Art. 1310f the Indian Limi- 
tation Act. Such a suit is barred after 
twelve years from the time when the plaint- 
iff was first refused the enjoyment of the 
right. Itis difficult, then, to see how the 
present suit can be maintainable, consider- 
ing that the defendants first refused the 
enjoyment of the right claimed by the plaint- 
iff intheir written statement in the suit 
of 1905. The plaintiff in that suit was 
really claiming an interest in immoveable 
property, andif the nature of the suit be 
considered from that point of view, then 
Art. 144 will also be applicable, as here, 
the interest claimed, viz., the right to re- 
cover rent from a person in possession 
according to the amount of assessment then 
leviable was denied by the defendants 
and to that extent the possession of the 
defendants became adverse to that of the 
plaintiff. 

In Gopalrao v. Mahadevrao (1), an inam- 
dar gave his permanent tenant notice to 
pay enhanced rent or quit the land on 
a certain date. The tenant denied the 
liability to pay enhanced rent and, siating 
that he held the land on payment of Gov- 
ernment assessment only, refused to quit. 
The inamdar, more than twelve years after 
the date mentioned in the notice, sued the 
tenant to recover enhanced rent. It was 
held that the plaintiff's right to enhance 
the rent and to recover the land in default 
of payment of such rent was barred by 
limitation, the tenant, so far as the right 
was concerned, having been holding adverse- 
ly to him for more than twelve years. 

Then, in Ganesh Vinayak v. Sitabai 
Narayan (2) it was held that the payment 
of dhara or assessment or customary icnt 
was a recurring right within Art. 131 
of the Indian Limitation Act, and such a 
recurring right could be time-barred. There 
must be ademand and refusal. A mere 

(1) 21 B. 394; 11 Ind. Dee. (x. s ) 265, 

(2) 38 Ind, Cas, 54; 18 Bom, L, R, 950; 41 B, 159, 
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omission on the part of a person having 
such a right to exercise it will not start a 
period of adverse possession under Art. 131. 
So that, if the inamdar in this case had 
continued to receive the Rs. 2-12-0 per 
annum from his tenants for a particular 
survey number, and had made no demand 
for the actual assessment whieh wás In 
excess of the amount which the tenants had 
to pay, that fact would not cebar him from 
claiming sssessment if he chose to do 50. 
Once he claimed assessment and the right 


“to claim® assessment was denied by the 


tenant, then clearly limitation began to run 
against the inamdar. Thefact thata fresh 
survey rate was introduced in 1917 would 
not create a new rightin the inamdar to 
recover that particular rate of assessment 
from the tenant. Ifthe right to levy the 
assessment was all along from 1843 in favour 
of the inamdar, then, as pointed out by 
Mr. Justice Shab in Sakharam Gopal Page 
y..Trimbakrao Ramchandra Mantra (3), the 
only result of the introduction of the Sur- 
vey Settlement would be to regulate the 
amount of assessment that was leviable as 
from the date of the introduction of the 
Survey Settlement. 

Therefore, as we are of opinion that the 
right ofthe inamdar to recover the assess- 
ment forthe time being was denied by the 
defendants in their written statement filed 
in 1906 in the suit of 1905, they were hold- 
ing adversely as far as the right claimed 
by the plaintiff inamdar was concerned, and 
when the suitto establish that right was 
withdrawn with leave, time had already 
begun to run against the inamdar and 
any fresh suit had tobe brought within 
twelve years. 

We think, then, that the judgment of the 
Court below was right, and the appeal must 
be dismissed” with costs. There is no sub- 
stance in the cross-objections, and they are 
dismissed with costs. 

Z. K. Appeal dismissed. 
(3) 61 Ind, Cas, 40; 23 Bom. L. R. 314 at p. 385; 46 
B. 694. 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DOrrE No. 1988 
or 1922. 

January 28, 1936. 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Panton. 

KALI PROSANNA RAY—PuLaInTIFF— _ 
APPELLANT 
VETEUS 
PREM CHAND MAHAPATRA AND oTRERS 
— Dsrenpants— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), as. 138, 168, 167 
~—Sale proclamation issued on wrong form—Atuction- 
purchaser, rights of, how to be determined, 

Where by oversight a wrong form was used for the 
proclamation of sale, in order to find out what 1ights 
the auction-purchaser obtained under the sale, the true 
meaning of the decree under which the sale took place 
as well as the proceedings leading up to the sale should 


be looked mto fp. 853, col 2] 
Akhoy Kumar Soor v. Bejoy Chand Mohatap, 29 O. 


813, followed. 
The provisions of s. 159 are for the benefit of the 


landlord in order to expedite the sale, and they do not 
affect the interest of the judgment-debtor or the pur- 
chasar in any way. [p. 804, col. 1.] 

Appeal against a decree of the Second 
Additional District Judge, Midnapore, dated 
the 6th of May 1922, modifying that of the 
Mupsif, Third Court, Contai, dated the 25th 
of November 1920. 

Babu Bhagirath Chandra Das, for the 
Appellant. 

, Dr. Bijan Kumar Mukherjee and Babu 
Apurba Charan Mukherjee, for the Respond- 
ents. 

JUDGMENT.—This appeal is by the 
plaintiff and it arises out of a suit for en- 
forcing two mortgage-deeds with reference 
to the property in question. The deeds 
were executed by the defendants Nos. 1 and 
2 in favour of the plaintiff. Defendants 
Nos. 3 to 6 were made parties on the allega- 
tion that they were not interested in the 
equity of redemption by reason of their 
subsequent purchase of the mortgaged pro- 
perties. Defendant No. 4 really contests 
the suit. His contention is that he was an 
auction-purchaser of the property in sehe- 
dule “Ga” in execution of a certificate 
issued for recovery of rent under the pro- 
visions of the Bengal Tenancy Act and 
having purchased the property with the 
right to annul all incumbrances, he served 
a notice under s. 167 of the Bengal Ten- 
ancy Act and thereby the mortgage on 
the property purchased by him had been 


annulled. The Munsif paseed a decree in- 


favour of the plaintiff against all the de- 
iendants including the property purchased 
by defendants No, 4. “The defendant No, 4 
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only appealed against that decree and on 
his appeal the learned District Judge has 
held that the mortgage on the property 
purchased by defendant No, 4 has been 
annulled by proper service of notice under 
6. 167 of the Bengal Tenancy Act. The 
contention on behalf of the appellant is the 
same which was urged before the learned 
Judge. Itis that the sale was not in ac- 
cordance with the provisions of the Bengal 
Tenancy Act, as the procedure laid down 
ein 8, 163, sub-s. 2, cl. (a) was not followed. 
It is also urged that the attachment of the 
property and the sale proclamation uot 
having been issued at the same time, it 
must be held that the sale was not con- 
ducted under the Bengal Tenancy Act but 
it was a sale held under the O. P. OC. and, 
therefore, the auction-purchaser is not 
entitled to the benefit of the provisions of 
s. 167 of the Bengal Tenancy Act. The 
learned Judge did not accept the conten- 
tion on behalf of the plaintiff and following 
the case of Mahabir Prasad v. Baiju Lal 
(1) decreed the appeal of the defendant 
No. 4. It is for us to consider whether that 
view should be accepted. 

The contention on behalf of the appellant 
is that all the proceedings laid down in the 
Act should be strictly followed in order to 
apply the provisions about annulment of 
an incumbrance by an auction-purchacer. 
It has been found that the certificate was 
a proper certificate for recovery of rent. 


The question is whether the error of 
using a form which is not usual in proceed- 
ings under s. 163 of the Bengal Tenancy 
Act makes it a sale different from a sale 
under the Bengal Tenancy Act. The argu- 
ment based on the use of a particular form 
of sale proclamation cannot be accepted. 
As was observed in the case of Akhoy 
Kumar Soor v. Bejoy Chand Mohatap (2), 
where also, by carelessness or oversight a 
wrong form was used for the proclamation 
of sale, in order to find what rights the 
auction-purchaser obtained under the sale, 
the true meaning of the decree under which 
the sale took place as well as the proceed- 
ings leading up to the sale should be looked 
into. There is no question that the sale 
in this case was for arrears of rent and ihe 
property in arrear was sold. We have to 
see if there is any thing which deprives 


(1) 39 Ind. Cas. 230; 2 P.L J. 176; 1 P, L, W., 351, 
(1917) Pat. 143. 
- (9) 29 O. 813. 
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; a 
the auction-purchaser of the rights of a 


purchaser in execution of a rent decree. 
Section 159 of the Bengal Tenancy Act 
provides as follows ` 


“Where atenure or holding is sold in 
execution of a decree for arrears due in 
respect thereof, the purchaser shall take 
“ subject to the interests defined in this 
Chapter as ‘protected interests,’ but with 
power to annul the interests defined in this 


Chapter as ‘incumbrances.’ e 


“Provided as follows: 

“(a) A registered and notified incum- 
brance within the meaning of this Chapter 
shall not beso annulled except in the case 
hereinafter mentioned in that behalf; (6) 
the power to annul shall be exerciseable 
only in manner by this Chapter directed.” 

That section, therefore, provides that 
whenever a tenure or holding is sold in 
execution for its own arrears, the purchaser 
has the power to annul allincumbrances and 
cls. (a) and (b) lay down the modes in 
which the power to annul should be exer- 
cised. Different modes are prescribed for 
annulling ‘registered and notified incum- 
brances’ and incumbrances which are not 
such, Where the incumbrance is register- 
ed and notified, the proclamation should be 
under the provisions of s. 163 (2) (a). 


There is nothing to show in this case that 
the present incumbrance is a registered 
and notified incumbrance. It was, there- 
fore, unnecessary to state in the proclama- 
tion the particulars mentioned in s. 163, 
esub-s. (2), cl. (a). Itis nota protected in- 
terest and, therefore, prima facie under 
s. 159 the purchaser has the right to annul 
the incumbrance if he has followed the 
provisions of sub-cl. (6): thal procedure he 
has followed bv serving notice under s. 167 
of the Act. He has, therefore, annulled 
the incumbrance according to law. 

It is, however, contended that as the 
procedure laid down in s. 163 sub-s. (1) 
that is, the procedure relating to the issue 
of sale proclamation along with the order 
of attachment of the property was not fol- 
lowed, the purchaseris not entitled to have 
recourse to the provisions of s. 159. But 
thal provision is for the benefit of the 
landlord in order to expedite the sale, and 
that does not affect the interest of the judg- 
ment-debtor or the purchaser in any way. 
The incumbrancers in the present case, 
therefore, cannotclaim any benefit on the 
ground that the sale was not under the 
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Bengal Tenancy Act as the provisions of 
the Act were not domplied with. 

We are, therefore, of-opinion that the 
decision of the learned Judge is right 
and this appeal should be dismissed with 
costs. 


M. B. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SRCOND Civin APprEaL No. 979 oF 1923. 
April 20, 1926. 

Present:—Mr. Justice Lindsay and 
Mr Justice Kanhaiya Lal. 

TIKAM SINGH AND OTHKES— PLAINTIPFS-—— 
APPELLANTS 

VETSUS - 
HARGOBIND—DEFENDANT— RESPONDENT, 

Land Improvement Loans Aci (KIK of 1888), 8.7, 
(1), ela (0), (d)—-U P. Land Revenue Act (IHI of 
1901), s. 161 —Loan granted to repair well, whether 
for benefit of land—Recovery of loan by sale of land 
—Sale, whether free of ncumbrances. i 

A loan granted by Government under the Land 
Improvement Loans Act to repair a well situated on 
the land mortgaged to Government asa security for 
its re-payment, is one for the benefit of the land, and 
the land forms the princ'pal security, and not a 
collateral security, and if the Government take steps 
to realise the loan by sale of the land, they must 
deemed to be acting under cl.(c) and not cl. (d) of 
sub-s (1) of s 7 of the Act, and the sale must be 
deemed to be free of all incumbrances subsequent to 
the date of the order granting the loan. [p 855, col. 1.) 

Second appeal against a decree of the 
District Judge, Agra, dated the Gth of March 
1923. 

Mr. N. P. Asthana, for the Appellants. 

Mr. S, K. Dar, for the Respondent. 

JUDGMENT.—We are of opinion that 
the judgment of the District Judge in this 
case is correct ‘The question before him 
was whether Har Govind, who was implead- 
ed as a defendant ina suit for sale on a 
mortgage, “was entitled to put forward the 
defence that he had purchased the land 
free of all incumbrances, including that of 
the" plaintiffs. 

The plaintiffs’ mortgage bears date the 
7th February 1910. Before that the owner 
of this land, Musammat Lado, had taken a 
takavi loan from Government on the 10th 
March 1908 under the provisions of the Land 
Improvement Loans Act (XIX of 1883). 

Having failed to re-pay the loan to the 
Government, the property was sold by the 
Government and wase purchased by Har 
Gobind. Section 7 of the Land Improve- 
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. 6 
ment Loans Act provides for the recovery of 


takavi loans. The question which was before 
the learned Judge, and which has been 
raised again before us is whether, when the 
Government took steps to realise the loan, 
they were acting under cl. (c) or el. (d) of sub- 
s.(1) of s. 7 of the Act Clearly if action was 
taken under cl. (e) the contention of Har 
Gobind was correct because, in that case, 
having regard to the language of s. 161 of 


the Land Revenue Act, which kas to be, 


read along with s. 7 of the Land Improve- 
ment Loans Act, the sale must necessarily be 
free of all incumbrances. 

The plaintiffs contended that the sale 
which took place under the orders of the 
Government was under cl. (d) and not under 
cl. (c). In otber words the land which was 
hypothecated by way of security for the 
takavi loan was, it was argued, treated as 
collateral security. 

That was the view which was taken by 
the Trial Court but the learned Judge held, 
and we think rightly, that the sale by the 
Government must have been asale under 
sub-s. (1), cl. (c) of 8.7. We find from the 
statement of the facts inthe First Court's 
judgment that Musammat Lado borrowed a 
sum of Rs. 1,060 from the Government in 
order to repair a well which was situated 
on the mortgaged property. It seems clear, 
therefore, that the property which was 
mortgaged to the Government was land 
for the benefit of which the loan had been 
granted, and that being so, the case clearly 
falls within cl. (c). There was no case of 
collateral security as contemplated by cl. (d). 
The land in this particular case was the 
principal security. and was in no sense col- 
lateral securit). It follows, therefore, hav- 
ing regard to the provisions pf s. 151 of the 
Land Revenue Act, that Har Gobind pur- 
chased this land free of all incumbrances, 
including the incumbrance of the plaintiff. 
The appeal must, therefore, faiband we disg- 
miss it accordingly with costs including in 
this Court, fees on the higher scale. 

B. 8. Appeal dismissed. 
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LAHORE HIGH CORUT. 
Srconp CITIL APPEAL No, 260 or 1925. 
May 7, 1926. 
Present:—Mr. Justice Jai Lal. 
SHAH MUHAMMAD—Derenpant— 
APPELLANT 
versus 
MUHAMMAD SAID—PLAINTIPF AND 
ANOTHER-——DSFENDANTS-—RESPONDUNTS 
Punjab Tenancy Act (XVI of 1887), 3. 77 13. - Not 
by lessee for possesston— Jurisdiction, 


A suit by a person out of possession, for pras --i mn 
under a lease, is nota suit bya tenant agast l ud- 
lord within the meaning of s. 77 (3), Punjab Te wy 


Act, and is, therefore, cognizable by a Civil Co: ri 


Second appeal from a decree of the 
District Judge, Ludhiana, dated the 19th 
November 1925, affirming that of the Sub- 
ordinate Judge, Second Class, Ludhiana, 
dated the 24th August 1925. 

Mr. Muhammad Tufail, for the Appellant, 

Mr. Balwant Rai, for the Respondent. 


JUDGMENT .—The plaintif Muham- 
mad Said obtained a lease of the land in 
suit from one Musammat Noor Begam. [t 
appears that this land was not in possessicn 
of Musammat Noor Begam at the time of 
lease but in possession ofone Imam Din who 
claimed to hold it adversely to Musammat 
Noor Begam. In order to enable Muhani- 
mad Said to sue for possession of the lan 1, 
a power-of-attorney was granted to him by 
Musammat Noor Begam. Muhammad Sud 
instituted a suit against Imam Din and 
obtained possession of the land from him. 
The receipt for possession is signed by him 
in his capacity as agent for Vusammat Nowe 
Begam. There is a possibility that Wulam- 
mad Said did not actually receive possessicn 
from Imam Din because it appears that 
later he filed a complaint against Inam 
Din, Shah Muhammad and others, under 
s 447 of the Indian Penal Code alleging 
that he had been dispossessed by the accused. 
This complaint was dismissed. During the 
pendency of this complaint Musammat Noor 
Begam sold the lanl to Shah Muhammad 
and Imam Din in order to make the titie 
to Shah Muhammad perfect, gifted his 11ght 
to Shah Muhammad. 

The suit out of which this second appeal 
has arisen was instituted by Muhaminad 
Said to obtain possession of the land leased 
to him by Musammat Noor Begam. In tLe 
plaint he alleged that though a lease was 
executed he was never given possession of 
the land in suit. At the trial he alloged 
that he did obtain possession from Imain 
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for Musammat Noor Begam. 

An objection was raised that the suit was 
not cognizable by the Oivil Courts but by 
the Revenue Oourts and that the lease 
relied upon by the plaintiff was an uncon- 
scionable transaction effected by Musammat 
Noor Begam under the undue influence of 
the plaintiff, and further that Shah Muham- 
se was a bona fide purchaser for considera- 

ion. 

All these natters have been decided 
against the defendants and consequently 
this appeal. 

All the conclusions of the District Judge 
are findings of fact except as regards 
jurisdiction and they cannot, therefore, be 
agitated in this Court. Though the matter 
is not free from difficulty I agree with 
the learned District Judge that the suit was 
cognizable by the Civil Courts. The əx- 
pression “tenant” is defined in the Punjab 
Tenancy Act and it means a person who 
“holds” land under another. It cannot be 
stated in this case that the plaintiff ‘held’ 
land under dfwsammat Noor Begam because 
admittedly he never held posseasion asa 
tenant of the land leased to him. The 
Punjab Tenancy Act bars the jurisdiction 
of the Civil Courts in cases only, where the 
relationship of landlord and tenant has come 
into operation. Joti v. Maya (1) is an 
authority in favour of this view. 

I sensed tently dismiss this appeal with 
costs. 


b i Paa Appeal dismissed. 


MADRAS HIGH COURT. 
Sroond O1vin APPBAL No. 703 or 1923. 
February 15, 1926. 

Present :—Justice Sir Charles Gordon 
Spencer, Kr, 
KUOHIBHOTTA SEETARAMA SASTRI 
AND OTHHRS—DEFENDANTS Nos. | tu 6— 
APPELLANTS 


VETSUS 
KUCHIBHOTTA SIVARAMAYYA AND 
OTHERS— PLAINTIFFS Nos. 1—7 AND 
DEFENDANTS Nos.7, 8 anol R. OF 
PLAINTIFF No. 7—RESPONDENTS. 
Co-owners—Alienation by co-owner in assertion of 
exclusive title—Ejectmens of alenee, sut for, by one 
co-owner—Other cc-owners, whether necessary parties. 
A suit by one co-owner to eject a person claiming 
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Din but that was in his capacity as an agent 
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title under an alienation by another co-owner made 
Čin assertion of an exclusive and sole adverse title in 
himself is maintainable without the other co-owners 


. being joined as parties. 


Ahmad Sabab Shutart v. Magnesite Syndicate Lid., 
29 Ind. Oas. 60, 39 M 501, 2 L. W.460, 17 M. L.T. 
387, 28 M. L, J. 598, relied on, 

Second appeal against a decree of the 
District Court, of Kistna at Masulipatam, in 
A. 5. No. 1 of 1922, preferred against 
that of the Additional District Munsif, 
Gudivada, in O. B. No. 390 of 191$ (O. 5. 
No. 503 of 1918 on the file of the Principal 
District Minsif, Gudivada). 

JUDGMENT.—It is argued that this 
suit should have been dismissed on the 
technical ground that two of the agraharam- 
dars, who are joint owners, were not parties 
and that the plaintiffs’ Pleader declined to 
add them as parties. Ahmad Sahib Shutart 
v. Magnesite Syndicate, Lid. (1) establishes 
the principle that one or more co-owners can 
maintain an action for ejectment of a 
trespasser. This case quoted the opinion of 
Best, J., in Gopalasami v, Periasami Tevar 
(2), who held dissenting from Shephard, dJ., 
who sat with him that a Hindu co-parcener 
could sue alone torecover joint family pro- 
perty without making the other co-parceners 
parties to the suit. 

The learned Judge was in favour of 
remanding the suit for fresh disposal after 
joining the plaintiffs as defendants, observ- 
ing that the trespasser-defendants could 
insist on the procedure in order to protect 
themselves from a multiplicity of suits. 
That was a decision under the O. P. C. of 
1882 before s. 31 was amended, as regards 
non-joinder of parties by O. I, r. 9. 

I donot think that the Bench which de- 
cided Ahmad Sahib Shutart v. Magnesite 
Syndicate Ltd., (1), intended to import all 
Best, J’s observations with their exposition of 
the law as it stands under the Code of 1908, 

Mohanavelu Mudaliar v. Annamalai 
Mudaliar (3), was a case of executors, who 
like trustees must act together. 

An attempt has been made to distinguish 
Ahmad Sahib Shutari v. Magnsıte Syndicate 
Ltd. (j), on the ground that the present is 
not a case of trespass, the defendants Nos. 2 
to 6 being agraharamdars like the plaintiffs, 

But reference to para. dof the written 
statement of defendants Nos. 1 to6 shows 
clearly that defendant No. 2 stood upon an 

(1) 29 Ind Cas 60, 39 M. 501,2 L W. 460,17 M L. 
T. 387; 28 M. L J. 598 

(2)6M. L.J 27 


(3) 72 Ind Cas 63; 44M L. J 249, 17 L. W. 241; 
(1923) M W. N. 89; A. I R, 192%Magl. 337, 
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exclusive title by gift to the suit property 
and that first defendant's tiple was derived 
from the 2nd defendant. 

I think that this certainly amounted toa 
denial of the agraharamdar's right of joint 
ownership and an encroachment on the 
property of these joint owners in the 
assertion of a separate adverse title and 
that such acts on the part of defendants Nos. 
lto6 gave rise toa cause of action to 
recover joint possession from the alienee 
(lst defendant). ° 

The decrees of the Courts below are right 
and the second appeal is dismissed with 
costs of contesting respondents (one set). 

V. N, V. 


Z, K. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Szoonp OIVvIL APPBAL No 1802 or 1923. 
May 3, 1926. 

Present:—Mr. Justice Daniels. 
Pandit AJODHIA NATH OJHA— 
PLAINTIPF—APPELLANT 
versus 
BISHESHAR—DegrgenDanT—RESPONDENT, 

Landlord and tenant—Grove-holder—Trees, right to 
cut— Wajib-ul-arz, entry in, construction of. 

A wajrb-ul-arz provided that a tenant bad no power 
to sell and cut trees without the permission of the 
owner of the soil : 

Held, that the ordinary custom being that trees 
which fall down themselves belong to the grove- 
` holder, it was unlikely that the phrase “cut and sell” 
in the waj1b-ul-arz was intended to mterfere with that 
right. 


Second appeal against a decree of the 
Second Additional District Judge, Gorakh- 
pur, dated the 4th of May 1923. i 

Mr. Baleshwar Prasad for Ds. M. Wali- 
ullah, for the Appellant. 

Mr. Shiva Pandit Sinha, for the Respond- 
ent. 

JUDG MENT.—This disputeerelates to 
aclaim by the plaintiff zemindar to the price 
of certain trees in the defendant's grove 
which the defendant has sold. The value 
of the subject-matter is only Rs. 49, but the 
plaintiff avoided the operation of s. 102, O. 
P. O, by adding in his plaint a prayer 
for an injunction. It isestablished that the 
trees were not cut down. by the defendant 
but that they fell down owing toa big flood 
which took place in this part of the Gorakh- 
pur District. There are two wajib-ul-aravz 
in the village. TeheeWajib-ul-arz of 1833 
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rely affirms the right of tenants to groves 
and trees planted by them. The Wajib-ul- 
arz of 1860 contains a special clause to this 
effect. 

“A tenant has no power to sell and cut a 
tree without the permission of the owner of 
the goil” The question is whether this ap- 
plies to a tree which has fallen down owing 
to natural causes. In my opinion the Court 
helow was right in construing it as referring 
to the cutting down of a standing tree, 
The ordinary custom is that trees which fall 
down themselves belong to the grove-holder 
and it is unlikely that the phrase “cut and 
sell” was intended to interfere with this 
right. The case of Kausalia v. Gulab Kuar 
(1) which was cited both in this Court and 
in the Court below referred to trees grow- 
ing on a tenancy holding and has no appli- 
cation to this case. In my opinion the view 
taken by the Court below is correct and 
I accordingly dismiss the appeal with 
costs. 


a. K. Appeal dismissed, 
Son? 21 A. 297: A. W. N (1899) 72,9 Ind Dee. (x. 8) 


OUDH CHIEF COURT. 
First CIVIL APPEAL No. 37 or 1924 AND 
No. 25 or 1925, 

April 13, 1926. 
Present:—Mr. Justice Hasan and 
Mr. Justice Misra. 

JAI NARAIN AND otHtxs—DBFENDANTS— 
APPELLANTS 
versus 


MAHABIR PRARAD— PLAINTIFF, AND 


ANOTHER-—DRRENDANT—RESPONDENTS. 

Hindu Law-—Jomt famuy—Mortgage by mantuger — 
Antecedent debt—Neceasrty— Personal debt of manager 
— Laability of his share in properi'y—Contract Act (IX 
of 1872), s 12—Unsound mind, what 18 

Ifa father who happens to be the manager of a 
joint Hindu family consisting of himself and his sons 
executes a mortgage te discharge an antecedent debt, 
the entire family estate would be bound by the mort- 
gage [p. 861, col. 1.] 

Brij Narain Ra: v, Alangla Prasad Raz, 77 Ind Cas 
689; 46 A. 95; 21 A, L J 934, 46M. L.J 23; 5 P. L. 
T. 1; 28 O. W. N. 253, (1924) AE W. N 68: 19 L. W. 
72; 2 Pat. L. R. 41,10 O.& A L R.82,A LR ILH 
P.O. 50, 33M. L T. 457, 26 Bom. L. R 500,110. L 
J 107; 51 L A. 129, 1 O. W N. 48; 41C L.J 232 
(P OC), referred to. 

In order to constitute an antecedent debt binding on 
the sons, it 1s not necessary that the prior and subse qu- 
ent creditors should be different persons. [tord | 
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Muhammad Baqar Ali Khan v, Hazari Lal, 52 Lad. 
Oas. 108, 8 O. L. J. 297, referred to. 


Bhup Kuar v. Balbir Sahar, 64 Ind Oas 885; 44 A, 
190, 19 A.L J. 973; A. I. R. 1922 All. 342, distingu- 
ished. 

Ifa manager executes a mortgnge of a family pro- 

rty which is not justified eitheron the ground of 

egal necessity or of antecedent debt, the transaction 

cannot affect any portion of the property alleged to 
have been so transferred. [p. 861, col. 2] 

Balgobind Das v. Narain Lal, 15 A 339, 20 LA. 


‘ 116, 6 Sar. P O J. 313; 17 Ind Jur 425; 7 Ind. Dec. 


(N. s } 934 (P.O), Lachhman Prasad v. Sarnam Singh; 
40 Ind. Oas. 284, 39 A 500; 15 A L J 58); 2P. LL. 
W. 29; 21 O. W. N. 990; 33M L J.39; 19 Bom L R. 
646: 28 O. 1; J. 97; (1917)M W.N 516, OL W. 334, 
44 I. A. 183 (P. 0.), Madho Parshad v. Mehrban Singh, 
18 0. 157; 17 I. A. 194, 5 Sar P O. J. 586, Rafique 
and Jackson's P. O. No. 121; 9 Ind Dec. (N s) 105 
(P.C) and Chandradeo Singh v. Mata Prasad, 1 Ind, 
Cas 479; 31 A. 176; 6 A. L. J. 283, referred to. 

When it is sought to avoid a document on the 
ground of unsoundness of mind of ths executant, ıt is 
not enough to establish that the executant used to drink 
hard and was not generally in a sober state of mind, 
but it must be proved that at the time the document 
was executed he was of unsound mind. [p. 859, col. 1.] 


First appeal from a judgment and 
decree of the Additional Subordinate Judge, 
Lucknow, dated the 25th February 1924, 

Mr. D. K. Seth, for the Appellants. 

Messrs. A. P. Sen and Makund Behari 
Lal, for the Respondents, 


JUDGMENT. : 

Misra, J. (April 10, 1926 )—These two 
appeals arise out of two suits. Appeal 
No. 37 of 1924 arises out of Suit No. 38 -of 
1923 instituted on the Sth April 1923 by 
Mahabir Prasad, the plaintiff-respondent 
against one Motilal, defendant No. 1 res- 
pondent No. 2, Jai Narain and Ram Sarup, 


“minor sons of Motilal, Musammat Khush- 


halo. widow of Kallu, and Musammat Nathia, 
widow of Hira Lal, defendants-appellants. 
The suit was to recover Rs. 6,964-11-0 by 
sale of the mortgaged property on the basis 
of amortgage-deed dated the 8th February, 
1918, executed for Rs. 4,700 carrying 
interest at the rate of l4-annas per cent. 
per month compounduble with six monthly 
rests, under which two pucca bungalows 
one situate in the Cantonment, and the 
other in Mohalla Hazratganj, City Lucknow, 
were mortgaged. 

Appeal No 25 of 1925 arises out of suit 
No, 120 of 1928, instituted on the 27th 
April 1923, by Chhed: Lal, plaintiff- 
respondent No, 1 against Motilal de- 
fendant-respondent No 2, Shiam Behari 
Lal, son of Medi daal, defendant respondent 
No. 3, Jai Narain and Ram Sarup, minor 
gong of Motilal, Musammat Khushhalo, 
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widow of Kallu and Musammat Nathia 
widow of Hira dual, the defendants-appel- 
lants. And it was hrought to recover 
Rs. 3,853-9-6 by sale of the mortgaged pro- 
perty on the basis of a morigage-deed, 
dated the &th of August 1919, executed for 
Rs. 2,500 carrying interest at the rate of 
1 per cent. per mensem compoundable with 
six monthly rests, under which three pucca 
houses were mortgaged, two houses with 
ten appurtenant shops in Mohalla Udaiganj, 
and on house with an appurtenant shop on 
the Cantonment Road, City Lucknow. 

Both the suits were tried together by the 
learned Additional Subordinate Judge of 
Lucknow and disposed of by one judgment, 
dated the 25th February 19.4. The minor 
sons of Məti Lal, namely, Jai Narain and 
Ram Sarup, and Musammat Khushhalo and 
Musammat Nathia appealed against the 
said decree. The appeal in the suit of 
Mahabir Prasad was filed in the late Court 
of the Judicial Commissioner of Oudh and 
was registered as No. 37 of 1924 and the 
appeal in the suit of Chhedi Lal was 
originally fled in the Oourt of the District 
Judge, Lucknow, but was transferred to this 
Gourt by an order of the late Court of the 
Judicial Commissioner and was registered 
as F. O A. No. 25 of 1920. We have, there- 
fore, heard these appeals together on one 
and the same date. . 

Defendant No 1, Moti Lal, did not appear 
in the Trial Court and the proceadings 
against him were ex parte. The defendant 
Shiam Behari Lal admitted the plaintiff's 
claim and after the date of issues did not 
subsequently appear during the trial of 
the suit. Defendants Nos. 3 to 6 who are 
appellants in both the appeals, however, 
contested the claim. They denied that the 
mortgage-deéds in the two suits were 
genuine and for consideration, and alleged 
that Moti Lal used to drink hard and had 
thus become of unsound mind and was such 
at the time when the mortgages in suit were 
executed. They also contended that the 
property mortgaged was the joint anzestral 
property of Moti Lil and his sons, Jai Na- 
rain and Ram Sarup (appellants Nos. l and 
2) and that the mortgages in suit had not 
been executed either for legal necessity or 
payment of antecedent debts and could not 
be enforced against them. lt was also 
contended that rates of interest provided for 
in the two mortgage-deeds were not justified 
by legal necessity. 

The Trial Judge held*th&t both the mort- 
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gage-deeds were genuine and for consider- 
ation, except for asmalltum of R3. 87 in 
respect of Chhedi Lal's mortgage and were 
proved to have been executed by Moti Lal 
when ofsound mind. He also held that 
the mortgaged property was joint and an- 
cestral property of Moti Lal and his sons 
(appellants Nos, Land 2) and that the mort- 
gages in suit could be enforced against 
the said property except to the extent of 
Rs. 591-8 in Ohhedi Lal’s suit and Rs. 569 
in Mahabir Prasad's suit. These sums 
were held by him to have been paid in cash 
and for no legal necessity. As to the rate 
of interest, he held that they were justified 
by legal necessity in both the mortgages. 
In the result he decreed Chhedi Lal's suit 
- for Rs, 3,853-u-6 but ordered that the sons of 
Moti Lal, defendants Nos. 3 and 4, now 
appellants, would be liable only to the 
extent of Rs 1,821 8-0 principal with interest 
at the contractual rate and their shares 
in the mortgaged property could be sold 
for realizing only the said amount and that 
the interest of Moti Lal therein should 
be sold for the balance. The suit of 
Mahabir Prasad was similarly decreed for 
Rs. 6,96411-0 out of which defendants 
Nos. and 4 were held liable to the extentof 
Its. 4,131 principal with interest in satisfac- 
tion of which their share in the mortgaged 
property was to be sold and that the balance, 
ifany, was to be realized by sale of the 
share of defendant No. 1, Moti Lal. 

In appeal to this Court the learned Plea- 
der for the appellants raised the same 
points for our consideration except the 
point that the property was joint and 
ancestral property of Moti Lal and his sons, 
which point had been found bythe Trial 
Oourt in favour of the appellants. Wenow 
proceed to give our findings” in respect of 
each of these points. 

We have been taken by the learned 
Pleader for the appellantg through 
the entire evidence on the record and, 
in Our opinion, the deeds in both the 
suits appear to us to have been proved 
beyond doubt that they were genuine and 
were executed by Moti Lal when he was 
of sound mind Although an attempt was 
made to prove that Moti Lal used to drink 
hard and was not generally in a sober state 
of mind, yet this alone would not suffice. 
it was necessary for the defendants to prove 
that at the time when the two mortgages 
were executed by Moti Lal he was of un- 
sound mind. In s. 12 of the Indian Oon- 
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fract Act (IX of 1872) it is stated that a 
person is said to be of sound mind for 
the purpose of making a contract if, at 
the time he makes it, he is capable of under- 
standing itand of forming a rational judg- 
ment as to its effect upon his interest, It 
is further provided in that section that a 
person who is usually of unsound mind but 
occasionally of sound mind, may make a con- 
tract when he is of sound mind. It is, there- 
fore, clear that specific evidence to ihe 
eeffect that at the time when Moti Lal ente: ed 
into the contracts embodied in the two 
mortgage- deeds in suit, was of unsound mind, 
in the sense stated in the above section, 
should have been produced by the defend- 
ants, Moti Lal did not come into the 
witness-box to depose that at the time of 
the execution of these two deeds he was of 
unsound mind and did not understand 
what he was doing. The appellants examin- 
ed Captain P. Maockey, a medical practi- 
tioner of Lucknow, in support of their case. 
He deposed to the effect that he had known 
for some time past Moti Lal who had been 
under his treatment for many years off 
andon. He treated him for drunkenness, 
insomnia, dipsomania (a form of temporary 
insanity) and congestion of the liver due 
probably to alcohol, According to the wit- 
ness's statement Moti Lal used to get at times 
into a state of franzy when he lost control 
over himself and alsoofhis reasoning powers 
and could not then understand business. 
In cross-examination he clearly stated (page 
39) that the disease was not continuous 
but Moti Lal used to have occasional 
attacks ofinsanity. This showsthat Moti Lal 
was occasionally of unsound mind. Ram Lal 
an attesting witness to the deed in favour of 
Ohhedi Lal, was examined as P. W. No. 1 
and he deposed that Moti Lal had executed 
the mortgage-deed in his favour in his pre- 
sence and that he had attested the deed. He 
frankly admitted that occasionally Moti Lal 
was drunk and occasionally sober. This 
witness had identified Moti Lal before the 
Sub-Registrar. We cannot believe that if 
Moti Lal had not been of sober and sound 
mind at the time of the execution of the 
mortgage in favour of Oheddi Lal, the 
Sub Registrar would have registered the 
deed. Regarding the mortgage-deed in 
favour of Mahabir Prasad one of the attest- 
ing witnesses, Sarabjit Singh (D. W. No. 
7) went to the length ofesaying (page 5%) 
that when Moti Lal executed the deed he 
was drunk at that time and could not 
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understand what he was doing. We are 
not prepared to place any reliance on his 
evidence. Heis obviously speaking a lie. 
If Moti Lal was not in his proper senses 
at that time, we should have expected 
the witness to have abstained from attest- 
ing the deed. The explanation which he 
has given that he attested the deed simply 
because Mahabir Prasad had asked him 
to do so is unsatisfactory and cannot be 
accepted. Weare, therefore, of opinion that 


although Moti Lal might have been drink-, 


ing hard and frequently of unsober and 
unsound mind, yet the defendants have 
failed to establish, what was reqnired of 
them in law, that at the time when the 
deeds in suit were executed he was of un- 
sound mind. We, therefore, hold that the 
deeds relied on in both the suits were good 
and validly executed by Moti Lal. 

As to the plea that the deeds in suit 
were not for consideration, we have also 
examined the case in great detail while 
the arguments were going on in appeal 
before us. In respect of the mortgage-deed 
in favour of Mahabir Prasad, we are in 
entire agreement with the conclusion 
of the Trial Judge thatit has been proved 
satisfactorily that the full consideration for 
the deed in suit had passed between the 
parties. As to the deeds of Chhedi Lal 
we, however, differ from him in so far as 
the sum of Rs. 1,200 paid to Abdul Aziz 
is concerned, We have examined the pro- 
notes executed by Moti Lal in favour of 
Abdul Aziz. They are Itxs. 10,12, 15, 17 
aud 19 and the receiptsfor those pro-notes 
are Exs. 11, 13 16, 18 and 20. We have 
also examined Ex. 14 which is a bond 
for Re. 1,000 in favour of Abdul Aziz 
executed on the 10th June 1919. The only 
witness who was produced in Chhedi 
Lal's guit to prove these documents was 
Abdul Aziz himself who was examined 
as P. W. No.2. No marginal witnesses to 
the receipts orthe bond or the scribeof those 
documents were produced in the case. The 
proof of the payment of Us. 1,200 rested 
merely on the evidencsof Abdul Aziz. We 
have read his evidence and we must say that 
a very bad impression was left on our minds 
after we had read it. In cross examination 
he stated thatthe reason for his having 
advanced the various sums under the above 
mentioned exhibits, one after another, 
within a short interval, was that he wanted 
to buy the house of Moti Lal. He admitted 
that hehad been carrying on money-lending 
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business and thatthe reason for his advanc- 
ing the money was that he was on friendly 
terms with Moti Lal. He also admitted that 
his friendship with Moti Lal ceased when he 
was paid off the amount which he had 
advanced ‘to him. He was unable to say why 
Moti Lal stood in need of money so frequent- 
ly. Itis, therefore, not possible for us to 
place any relianceon his evidence. Turning 
to the pro-notes and the bond mentioned 
above, we find that the endorsements on the 
back of all these documents were precisely 
in the same words. Instead of endorsing 
on the back cf each document what amount 
had been paid to discharge it we find one 
set phrase recorded in the shape of endorse- 
ment on all of them. The endorsements 
secite that a sum of Rs. 1,200 was paid by 
Onbedi Lal and the rest by Moti Lal. Moti 
Lal was heavily in debt at the timeand it 
is dificult to believe that he conld get 
money himself to pay off these deeds. We 
are, therefore, led to believe that the en- 
dorsements are fictitious and untrue. Again 
onthe back of Exs. 10, 12 and 17 there are 
also endorsements tothe same effect that 
the amounts cf these pro-notes had been 
paid by Chhedi Lal on the lst August 1919. 
We might mention here that the other 
endorsement is dated the l0th August 1919. 
No question seems to have been put by 
either party toAbdul Aziz to explain why 
these endorsements had deen made on the 
back of these pro notes. Itis also surpris- 
ing to find that Chhedi Lal did not come in 
to the witness-box to prove that he had ac- 
tually paid the sum of Rs. 1,200 to Abdul 
Aziz, nor did he produce any account in 
proof ol the same. All these points lead 
us to believe that all these pro-.otes and 
the bond are fictitious We, therefore, 
hold that the payment of consideration to 
Abdul Aziz tothe extent of Rs. 1,200 has 
not been established. Our finding, there- 
fore, regarding the deed of -Chhedi Lal is 
that its consideration has been proved only 
to the extent of Rs 1,213, The Trial Judge 
held that payment of consideration in res- 
pect of this deed hid not been established 
to the extent of Rs. &7 only, while in our 
opinion ithas not becn established tothe 
extent of Rs. 1,287. 

We now proceed to consider how far it 
has been established that the deed can be 
enforceable against defendants Nos, 2and 
3. In Mahabir Prasad’s suit it has been 
found that the mortgage in his favour was 
executed to pay off an antecedent debt to 
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‘the extent of Rs. 4,131. This was the amount 
whieh was set off against the amount dus 
to the mortgagee on the two previous mort- 
gage-deeds dated the grd July 1914 and 
8th September 1914 and a pro-no'e dated 
the llth Augast 1915. These were clearly 
antecedent debts and would validate the 
deed in sult to that extent, We need not 
quote authorities in support of this find- 
‘ing. It has now been finally held by their 
Lordships ofthe Privy Council in the case 
of Brij) Narain Rai v. Mangla Prasad Rai 
(1) that if a father who happens to*be the 
manager of a joint Hindu family consisting 
of himself and hissons, executed a mort- 
gage to discharge antecedent debts, the 
entire family estate would be bound by the 
said mortgage. This is the third condition 
laid down by Lord Dunedinin the above 
case (Vide page 104* of the said Report). It 
was contended by the learned Pleader for 
the appellant that it was necessary for the 
mortgagee to proye legal necessity for the 
pro-notes and the deeds that existed in 
favour of the mortgagee himself and in 
support of this contention he relied on the 
case reported as Bhup Kuar v. Balbir Sahai 
(2). In Mukhammad Baqar Alt Khan vy. 
Hazari Lal (3) a Bench of the late Oourt 
of the Judicial Commissioner of Oudh con- 
sisting of Lyle and Ashworth, A, J. Ca, 
held that under the Hindu Lawin order to 
constitnte an antecedent debt binding on 
the sons, itis not necessary that the prior 
and subsequent creditors should be differ- 
ent persons. ‘T'his view we consider to be 
sound and has been consistently followed 
in Oudh. 

In the case relied on by the learned 
‘Pleader for the appellants, no such point 
was held by the Allahabad High Court. 
The only point that was decided in that 
case was that a debt, which had been 
‘advanced within a month ofthe execution 
of the mortgage deed, was not considered to 
be an antecedent debt on the ground that 
there was no dissociation between’ the alleg- 


ed antecedent debt andthe transaction in. 


dispute both in time as well as in fact. The 


(1) 77Ind Cas 689; 46 .A.95; 21 A. L. J. 934, 46 AL 
LJ 23:5 P.L T 1, 280 W.N. 258, (1924) M W. 
N. 68; 19L W: 72; ? Pat. L. R. 4l; 10 0. & A. L. R. 
83; A I R 1924P. 0 50; 33M. L. T 457; 26 Bom. L. 
R. 500; 11 O. L J.107, 5LI A 129;1 O. W. N. 48; 
41 O. L. J. 232 (P. O). 

(2) 64 Ind. Cas. 835; 44 A. 190; 19 A. L. J. 978; A. L 
R. 1922 All. 342. 

(3) 52 Ind Oas 108, 60. L. J. 297. 
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mortgages paid of by the mortgage in 
favour of Mahabir Prasad were executed in 
1314 andthe pro-note was executed in 19) 5, 
while the mortgage in suit wasexecuted in 
1918. Antecedency of these deeds both in 
time and in fact was, therefore, amply 
established; and the deed in favour of 
Mahabir Prasad, as found by the Trial Judge 
was, therefore, validly executed in respect 
ofthe family estate to theextent of Rs. 4,131. 
Our finding, therefore, is that the deed in 
favour of Ohhedi Lal is enforceable against 
the mortgaged property to the extent of 
Rs. 621-8-0 and the deed in favour of Mahabir 
Prasad to the extent of Rs, 4,131 as mention- 
ed above. 

Regarding the legal necessity for the 
rates of interest, the point was not press- 
ed before us at the time of arguments. We 
are in entire agreement with the finding 
of the Trial Judge that the rates of interest 
stipulated in both the deeds are reasonable 
and there is no occasion for interference 
by us. We, therefore, uphold the rates of 
interest 

Lastly, it was contended in appeal þe- 
fore us that the decree of the T'rial Judge 
ordering sale of the share of Moti Lal in tne 
mortgaged property in both the suils, is 
wrong, We accept that contention, and 
the learned Pleader who appeared in 
Mahabir Prasad’s case frankly admitted that 
the said order was not maintainable, It 
is a settled rule of law that the manager of a 
joint Hindu family cannot mortgage his 
own sharein the family property for his 
own personal debts. His authority to mort- 
gage thefamily property exists, where a 
debt borrowed by him is justified by legal ` 
necessity orif he happens to be the father 
of the sons who are also members of the 
joint family with him is required for the 
payment of antécedent debts, It 1s also 
clearly established by numerous authorities 
that until partition no member of a lamıly 
governed by the Mitakshara whether man- 
ager or otherwise can say that a particular 
share in the property belongs to him. The 
property has to be treated as a whole and 
undivided. If, therefore, a manager exe- 
cutes a mortgage of a family property 
which is not justified either on the ground 
of legal necessity or of antecedent debt, the 
transaction cannot affect any portion of the 
property alleged to have been so transferi- 
ed. [Balgobind Das v. Narain Lal (4), Lachh- 


(4) 15 A. 339; 201. A. 116, 6 Sar. P.O. J. 313, 17 
Ind. Jur, 425, 7 Ind, Dec. (N. B.) 934 (P. O). 
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man Prasad v. Surnam Singh (5), Madho 
Parshad v Mehrban Singh (6) and Chandrg - 
deo Singh v. Mata Prasad (7)|, The order of 
the Court below so far as it directs the 
sale of the interest of Moti Lal in the 
mortgaged property must, therefore, be set 
aside in both the suits, 

We, therefore, accept the appeal in the 
suit of Ohhedi Lal to this extent that 
Rs. 1,200 will be deleted from the accounts 
altogether and a decree for Rs, 1,213 prin- 
cipal with interest and costs and fature 
interest at the contract rate from the date 
of the suit up tothe date fixed for pay- 
ment and thereafter, at 6 per cent. per 
annum until realization, will be passed 
personally against Moti Lal, Out of the 
sum so decreed, a decree for Rs. 621-8-0 
principal with interest and proportionate 
costs together with future interest as stated 
above, is passed against the appellants 
(defendants Nos. 3 and 4). Six months’ 
time is allowed to them for payment from 
the date of the decree, and in default the 
entire mortgaged property covered by the 
mortgage of 8th August 1919 will be sold. 

We also accept the appeal in the suit 
of Mahabir Prasad only to the extent that 
a decree for the entire sum covered by the 
mortgage deed of the 8th February 1918, 
principal and interest together with costs 
and future interest at the contract rate 
from the date of suit up to the date fixed 
for payment and, thereafter at 6 per cent. 
per annum until realization, will be passed 
against Moti Lal personally. Out of the 
said sum defendants Nos. 3 and 4 will be 
liable only for Rs. 4,131 principal together 
with proportionate costs and future interest 
at the contract rate from the date of the 
suit up tothe date fixed for payment and 
thereafter at 6 per cent. per annum until 
realization. Six months’ time from this 
date is allowed to them for payments. In 
case of default the entire mortgaged pro- 
perty covered by the mortgage shall be 
sold, Parties will receive and pay costs 
in proportion to their success and failure 
in these appeals. Decrees in these appeals 
will be prepared on the lines indicated 
above, under O. XXXIV, r. 4, O. P. O. 

(5) 40 Ind Cas. 284, 39A 500; 15 A. L. J. 584; 2 
P.L. W 29; 21 O W N. 990; 33M L. J. 39: 19 Bom, 
L. R. 616; 26 O. L. J. 97, (1917) M. W. N. 516; 6 L. W. 
334; +I A. 163 (P O), 

(6) 18 O. 157, 17 I A. 194; 5 Sar, P. O, J. 588; 
Rafique and Jacksons’s P. O. No. 121; 9 Ind. Dec. (x. s) 
105 (P.O). À 
(1) 1 Ind. Cas. 479; 31 A. 116; 6 A. L. J. 263, 
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Oross-objections filed on behalf of -the 
plaintifs werenot pressed before us and they 
are, therefore, dismissed with costs. 

Hasan, J. April 18, 1926.)—I concur 
in the order proposed to be passed by my 
learned brother in these appeals. 

By the Court.—Our order is that 
Appeal No. 25 of 1925 arising out of the 
Suit No. 110 of 1923 brought by Chhedi Lal 
is decreed to this extent that in place of 
the decree passed by the learned Sub- 
ordinate Judge of Lucknow, a decree for 
Rs. 1,243 principal with interest and costs 
and future interest at the contract rate 
from the date of the suit up to the date 
fixed for payment and thereafter at 6 per 
cent. per annum until realization will be 
passed personally against Moti Lal. Out 
of the sum so decreed, a decree for 
Rs. 621-8-0 principal with interest and pro- 
portionate costs together with future 
interest as stated above is passed against 
the appellants (defendants Nos. 3 and 4). 
Six moaths' time is allowed to them for 
payment from the date of the decree and 
in default, the entire mortgaged property 
covered by themortgage-deed of 8th August 
1919 will be sold. 

The Appeal No. 87 of 1924 arising out of 
the Suit No. 33 of 1923 brought by Mahabir 
Prasad is also decreed to this extent that a 
decree for the entire sum covered by the 
mortgage-deed of 8th February 1918, prin- 
cipal and interest together with costs and 
future interest at the contract rate from 
the date of the suit to the date fixed for 
payment and thereafter at6 per cent. per 
annum until realization will be passed 
against Moti Lal personally. Out of the 
sum so decreed, a decree for Rs 4,131 prin- 
vipal with interest and proportionate costs 
together with future interest as stated above 
is passed against the defendants Nos. 3 and 
4. Six months’ time from this date is allow- 
ed to them for payment and in default the 
entire mortgaged property covered by the 
mortgagedeed of 8th February 1918 shall 
be sold. 

As to costs, our order is that ‘parties will 
refteive and pay costs in proportion to their 
success and failurein these appeals. 

Decrees in both the appeals will be pre- 
pared on the lines indicated above under O, 
XXXIV, r. 4, 0. P. C. 

Cross-objections filed on behalf of the 
plaintiffs are also dismissed with costs, 

G, H.. Anpeals dismissed, 

R L 
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LAHORE HIGH COURT. 
Sroonp Oivin Appear No. 2177 of 1925. 
May 5, 1928. 

Present: —Mr. Justice Addison. 
KARAMAT ULLAH KHAN— DEFENDANT 
-—ÅPPELLANT 
VErSuUsS 
GHULAM NABI AND ANOTABR—DEFENDANTS 

—- RESPONDENTS. : 

Land Redemption and Foreclosure Regulation 
(Bengal) XVII of 1806—Iforeclosure proceedings, defect 
wn—-Hfect—-Foreclosure notuce—Presumption of ob- 
servance of formalsties. 

If foreclosure proceedings are defective théy do not 
affect the relations botween the mortgagor and the 
mortgagée, and if the mortgagee be in possession, his 
possession continues as morigages. [p. 833, col 2. 

Indar v. Asa Singh, 65 P R. 1908, 90 P L. R. 1908, 
113 P. W. R 1908, followed, 

There is no presumption that all formalities have 
been duly observed in issuing a notice under Land 
ee and Foreclosure Regulation (Bengal) 
AVIT of 1806. {bid | 

Lachmi v Tota, 16 P. R, 1839, Kirpa Ram v. Bhay- 
wana, 106 P. R. 1889, and Sochet Singh v. Dial Singh, 
46 P. R. 1907; 192 P. L. R. 1908, 122 P. W. R 1907, 
followed 


Second appeal from a decree of the Ad- 
ditional District Judge, Ferozepore, dated 
the 6th May 1925, reversing that of the Sub- 
ordinate Judge, Fourth Class, Terozepore, 
dated the 18th February 1924. 

Mr. L. C. Mehra, for the Appellant. 

Mr. Charan Singh, for the Respondents, 

J UDGMENT.—1T'wo brothers, Muham- 
mad Ali and Barkat Ali, mortgaged with 
possession by way of conditional sale, the 
house in sulit to Akbar Ali Khan for Rs. 260 
on the 3lst January 1888. After ten years, 
if it was not redeemed, it was to be con- 
sidered as sold. The mortgagors are dead. 
Ghulam Nabi son of Muhammad Ali, one 
of the mortgagora, instituted the present 
suit for redemption in 1921 against Jafar 
Ali son of the original mortgagee and against 
Karamat Ullah Khan son-in-law of the 
mortgagee as he was actually in posses- 
sion. The Trial Oourt dismissed the suit 
principally on the ground that it was 
barred by time. The learned, District 
Judge on appeal held that the suit was not 
barred by time and he accepted theappeal 
and decreed redemption on payment of 
Rs. 260. He found for the defendants on 
all points except as regards service of the 
foreclosure notice upon Barkat Ali, one of 
the original mortgagors. Against his deci- 
sion this second appeal has been filed. 

Only two points were argued. The first 
was that the suit was barred by time on the 
ground that it should have been instituted 
within 12 years from the expiry of the 
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year of grace. Foreclosure proceedir ss 


3 
were taken before the District Judge w: » 
onthe llth Alay 1901 made the follown + 
order:—" Notice has been duly serve J, 


The “case to be consigned to the reer 
room”. Itis clear, however, from Indar v. 
Asa Singh (1) that if the foreclosure prs- 
ceedings are defective they do not affect tLe 
relations between the mortgagor and tl:e 
mortgagee, and that the mortgagee having 
been in possession as such continues in pos- 
session as mortgagee. The suit is, therefore. 
mot time-barred if the foreclosure proceed- 
ings were defective, though of course .it 
must fail if they were proper. 


The next point argued was that it shourl 
be presumed that notice was property 
served on Barkat Ali, in view of the orticr 
passed by the District Judge on the llta 
May 1901 to the effect that the notice hal 
been duly served. The contesting defen- 
dant in this case produced evidence ty 
prove that the notice had been seived on 
Barkat Ali. The notice is upon the record 
of the foreclosure proceedings and it pu,- 
ports to have been served on the 3rd April 
19U1 upon Barkat Ali by Fateh Din Chap- 
rasi inthe presenceof Ude Chand. There 
is also a signature ‘Barkat Ali” on this 
notice. No attempt has been made to pre- 
duce Fateh Din Chaprasi and Ude Chand, 
the witness. lt has not been proved that ther 
are dead and there is no allegation upon 
the record to that effect. Further, no n'- 
tempt has been made to prove that it iş 
the signature of Barkat Ali, while appa- 
rently neither Barkat Ali nor Muhammat 
Ali appeared before the District Judec. 
lt cannot, therefore, be definitely stated thit 
Barkat Ali was served as it is not impos- 
sible that this notice purporting to be 
served upon Barkat Ali was actually not 
served upon him, 


It was held in Lachmi v. Totu (2) tha’ a 
Court will not presume that all formalitie: 
have been duly observed in issuing noties 
under Regulation XVII of 1806. A Districs 
Judge acting under the Regulation does so 
notin ajudicial but in a ministerial capa- 
city, and it is for the mortgagee to prove 
affirmatively the due performance of every 
condition necessary to be established befure 
the foreclosure can attach upon the estate. 
Similarly it was held in Kirpa Ram v. 


(1) 653P. R.1908; 90 P.D. R. W03, 113 YW R, 
(2) 16 P. R. 1888, 
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Bhagwana (8) that the mortgagee was bound 
to prove affirmatively that everything ne- 
cescary to be done under the Regulation 
to complete his title had been duly done. 
Sochet Singh v. Dial Singh (4) is a case 
which goes very far in this respect. There, 
it appeared from the record of the fore- 
closure proceedings thata notice had been 
ordered to be issued to the mortgagor and 
that he actually appeared before the Dis- 
trict Judge when an order was passed that 
parties were present and the mortgagor had 
been thoroughly warned to redeem the land 
within a year after which no excuse would 
be listened to, The notice itself, however, 
had been destroyed and it was held that 
it could not be presumed that it had been 
served upon him. On this reasoning 1t can- 
not be presumed in the present case that 
Barkat Ali, one of the mortgagors, was 
actually served though there is a notice on 
the foreclosure record, showing that there 
is a signature “Barkat Ali” upon it. For 
these reasons, in my opinion, the order of 
the Additional District Judge is correct. 
I dismiss the appeal but leave the parties 
to bear their own costs. 

R. L. Appeal dismissed. 

(3) 106 P. R. 1889. 

(4) 46 P. R. 1907, 192 P. L. R 1903, 122 P. W.R. 
1907. 


BOMBAY HIGH COURT. 
Frest Civit ArresaL No, 203 or 1924. 
October 8, 1925. 
Present:—Mr. Justice Fawestt and 

Mr. Justice Madgavkar. 
SHANKAR ANANDRAO KHATAKT 
—Drrendant No. 3—APPELLANT 


Versus 
LAXMIBAIL DAJI KHATAKE 
AND ANOTHER— P LAINTIFTS AND DEFENDANT 


No 1—R&SPONDENTS. 

Bombay Hereditary Offices Act (V of 1886), 8 2— 
Patil watan lands—Watan held by widow— Widow, 
whether entitled to hold lands. 

According to the custom of a watandar family cer- 
tain lands always went to the holder of the patilkr 
watan. Upon the death cf the last patil watandar, his 
widow was, with the consent of the representatives 
of the other members of the family, appointed as the 
representative watandar patil by Government. Under 
s. 2 of the Bombay Hereditary Offices Act she appoint- 
ed a deputy to carry out the duties of patil. 

Held, that there was no reason why being consider- 
ed fit and having to discharge the duties of a repre- 
sentative watandar patil, the widow should not be 
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allowed the enjoyment, as long as she was patel of the 
ends according to the custom of the family. [fp 665, 
col 1] 


First appeal from the decision of the 
First Class Subordinate Judge at Sholapur, 
in Civil Suit No. 477 of 1919. 

Mr. V. D. Limaye, for the Appellant. 

Mr. A. G. Desar, for the Respondents. 

JUDGMENT.—The question in this 
appeal is whether, as held by the lower 
Court, the plaintiff-respondent, Lakshmibai, 
widow of Daji, is entitled to recover posses- 
sion, with mesne profits of the lands in 
suit, ° l 

It is common ground that it has been the 
custom of the family for these lands to go 
with the Patilki -watan which is again to 
go to the eldest member of the family (1. e. 
vadil). The common ancestor Babaji 
had three sons, Daji, husband of plaintiff- 
respondent No. 1, Vithu, father of defend- 
ant No. 1,and Ramchandra, grandfather of 
defendant No. 3, appellant. Daji was the 
officiating patil watandar and admittedly 
had possession and was in enjoyment of 
the lands until February 28, 1886. Upon 
bis death the plaintiff-respondent No. 1, 
with the consent of the representatives of 
the other two branches, was, as the widow 
of the last male-holder, appointed as the 
représentative watandar patil by Govern- 
ment unders. 2 of Bombay Act V of 1888. 
The plaintiff's case is that she took over 
possession of the landsin suit but, having to 
discharge the duties of a patil, she appointed 
as deputies first Ramchandra and then the 
father of defendant No. 3 to manage the 
Jands for her and that in 1916 the defend- 
ants sought to assert their own rights. 

The appellant resisted the claim on two 
grounds: firstly, the plaintiff-respondent 
No, 1 being a woman could not take advant- 
age of the custom of the family which ap- 
plied solely to males, and secondly, the 
appellant had been in adverse possession 
of the landsin suit for over the statutory 
period. Reliance was placed on the caseof 
Raja Rup Singh v. kani Baisni (1) and it 
was argued that it was for the plaintiff- 
respondent to prove that she came within 
the custom although a woman, and not for 
the defendant No. 3, appellant, to prove that 
she was outside it, ` 

That, however, was the case of an im- 
partible faj, Here the common ground, 
confirmed by the partition deed, Ex. 42, 


7A 1,111 A 149; 4 Sar P. O. J. 533, A. W.N, 
(1884) 246, 3 Ind. Dec. (N, s.) 902 (P. 0). 
La + + 
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dated July 27, 1916, between the defendants, 
is that the lands in dispute were by & cucs- 
tom of the family, treated as patilki watan 
and in the exclusive enjoyment of the 
eldest member of the family who was the 
patil. - Accordingly, the ordinary rules of a 
Hindu joint family hardly apply. In the 
family itself the question of a woman has 
not apparently arisen heretofore, and the 
plaintiff-respondent is admittedly appointed 
to succeed as patil and watandar with the 
consent of the representatives of the other 
two branches without any objection being 
raised to her appointment on the ground of 
her sex; and similarly asthe. widow of the 
last male-holder, she is expressly accepted 
by Government and placed on the same 
footing as males by s.2 of Bombay Act V 
of 1886, apart from the actual performance 
of the duties of the office of patil, to dis- 
charge which, under s 5lof the Bombay 
Hereditary Offices Act, IlI of 1874, she must 
appoint a deputy. In the absence of any 
evidence to the contrary, there appeara no 
reason why, being considered fit and hav- 
ing to discharge the duties of a represen- 
tative watandar patil, she should not be 
allowed the enjoyment, as long as she is 
patil, of the lands, according tothe custom 
of the family, 

As regards the second objection of ad- 
verse possession, it is clear on the evidence 
that the lands were managed by her depu- 
ties on her behalf and rented out to tenants. 
The possession of the appellant, and of the 
defendants, is not proved to have been 
adverse to the plaintiff-respondent and 
there is no bar of limitation. 

The appeal fails and is dismissed with 
costs against the appellant. 

Z K. Appeal dismissed. 


-+ 
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LAHORE HIGH COURT. 
Orvit Revision Perron No, 737 oF 1925. 
"May 13, 1926. 
Present:—-Mr Justice Jai Lal. ° 
Tar Jornt Hinou FAMILY or UTTAM 
CHAND arp DITTU RAM TAROUGEH 
DITTU RAM PLAINTIFE—PETITIONER 
versus 
GORAYA MAL—Dzrenpant—RagsponDENT. 
Civ Procedure Code (Act V of 1908), O. TX, rr. 8, 12 
—Pariy added as plainirff by order of Court—Fatlure 
of such party to appear when ordered— Dismissal of 
suit, whether legal, a i ; 


° 55 
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Where a person has been added as plaintiff by the 
Court, his non-appearance in pursuance of the orders 
4 the Court cannot entail the consi quence cf the 
dismissal of the suit of the original plamtift who 1eally 
denied the right of the defaulting party to be added 
as plaintiff. 

Petilion for revision of an order of the 
Subordinate Judge, Fourth Class, Khanewal, 
District Multan, dated the 2lst April 1925. 

Mc. L. C. Mehra for the Petitioner 

Mr. Bishen Nath, for the Respondent. 

JUDGMENT.—Thepetitionersinstitut- » 
ed asuit inthe Court of the Subordinate 
Judge. Khanewal. Jt appeara that on the 
Sbjection of the defendant one Remal Mal 
was added asa plaintiff. It does not appear 
whether this was done with the consent of 
Remal Mal. Remal Mal was then ordered 
by the Court to appear personally. He 
failed to comply with this order. The 
Judge, thereupon dismissed the suit uncer 
O. [X,rr. 8 and 12 of the ©. P. ©. The 
present petition is for the revision of that 
order, 

It is contended on behalf of the peti- 
tioner that Remal Mal having been added 
as plaintiff by the Court, his non-appearance 
in pursuance of its orders should not have 
entailed the consequence of the dismissal 
of the plaintiff’s suit who really denied the 
right of Remal Mal to be joined in the suit 
as a plaintiff. The order of the Court which 
is sought to be revised is obviously 
erroneous and cannot be supported on any 
ground. The learned Oounsel for the re- 
spondent says that he does not support it. 
I accept this petition, set aside the order 
of the Subordinate Judge dated the 2lst 
April 1925, remit the case to him and direct 
him to restore it to its original number and 
to proceed with it in accordance with law, 
No order as to costs in this Court. 

R. L. Petition accepted, 


AR at Ba Kanaan 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 476 or 1923, 
February 26, 1926. 
Present:—Justice Sir William Phillips, KT., 
and Mr. Justice Madhavan Nair. 

P, HAJEE BATOHA SAHEB— 
PETITIONBE—APPELLANT 
versus 
M. MAHOMED EBRAHIM SAHJIIB — 
ReaponDsNT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr 71, 8h~--Auction sale— Purchaser, default of, in 
making deposii—e-sale~ Bidders, want of, efect of ~ 
Procedura, 


866 
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Where an auction-purchaser makes default in the 
deposit of 25 per cent. of the sale price, the property 
must be re-sold forthwith. Ifthe property is putu 
for sale but no bidders are forthcoming, the gale shoul 
be adjourned and should be continued again until a 
bid 18 obtained. |p. 886, aol. 2 

Per Madhavan Narr, J.-—It is difficult to say that 
property 1s “re-sold” when there are no bidders at the 
auction and consequently the sale proves abortive. 
On the other hand the Legislature could not have in- 
tended that the word “re-sale” inr 84 of O. XXI, O. 
P. O., should be so strictly understood In this respect 
the requirements of the rule are sufficiently complied 
with when the property to be re-sold is actually put up 
for re-sale. The defaulting purchaser cannot be 
absolved from liability merely because there are no 
bidders at the re-sale. [p. 867, col. 1.] e 


Appeal against an order of the District 
Oourt, North Arcot, dated the 20ih July 
1923, in E. P. No. 3 of 1923, in O S. No. 23 
of 1919 on its file. 

Mr. S. Duraiswami Iyer, for the Appel- 
ant. 

Mr. T. N. C. Srinivasa Varadachariar, for 
the Respondent, 


JUDGMENT. 

Phillips, J.—The facts of this case are 
as follows: A certain property was sold by 
Court-auction in three lots on 4th September 
1922. The first lot was put up and knocked 
down to respondent's bid for Rs. 1,850. 
The 25 per cent. deposit was not paid at 
once, but the sale of the second lot was 
proceeded with. While that was going on, 
the respondent wished to retract his bid 
for the first lot on the ground that he had 
been bidding under as mistake. The officer 
conducting the sale refused to allow him 
to dosoand this order was confirmed by 
the Court on a petition put in two days 
later, namely, on the 6th of September, 1922. 
The first lot was again put up for sale after 
“lots Nos. 2 and 3 but no bids were secured. 
The decree-holder then put in an execution 
petition (with which we are now concerned) 
dated 27th November, 1922. He asked (1) 
that the respondent should be directed to 
pay the purchasé-money of’ Rs. 1,850 into 
Court, (2) that in default of such payment 
the said lot No.1 should be ordered to be 
te-sold and (3) that any deficit on such re- 
sale should be recovered from the respond- 
ent by issue ofa warrant of arrest. The 
District Judge has dismissed this petition 
on the ground that the property should 
have been re-sold forthwith on failure to 
deposit the 25 percent. of the purchase- 
money end that, therefore, the rfetiticner 
ehould putin a fresh executicn petition for 
the sale of the property. When tke re- 
spondent failed°to make the depcsit, the 
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officer conducting the sale put up lot No. 1 
after lots Nos. 2 and 3 had been sold. No 
bids were received and the matter was re- 
ported to the Court. The question that 
arises now is whether there has been re-sale 
of the property as directed in O. XXI, r. 84. 
It is not disputed that the property was 
putup forsale and that if there had been 
any bids it would have been sold, but it 
is contended for the respondent that inas- 
much as no bids were received the property 
cannot be deemed to have been re-sold. 
The pojnt is not free from doubt, for in the 
strict meaning of the word “re-sold” it 
would appear that there must be an actual 
sale of the property, but what is to happen 
if itis impossible to resell the property. 
Under O. XXI, r. 7], any deficiency of 
price which may happen ona re-sale by 
reason of the purchaser's default shall be 
recoverable from the defaulting purchaser 
under the provisions relating tothe exe- 
cution of a decree for the payment of money. 
lf the property had realised one rupee, the 
defaulting purchaser would have been liable 
to pay the balance of Rs. 1,849. In the 
event of there being no bids at all, is he to 
escape this liability? Itis, certainly, not 
the intention of the Act that he should es- 
cape scot free in such circumstances, and 
it only remains to be determined whether 
the words “shall forthwith be resold” can 
be taken to include “shall forthwith be put 
up forsale”, Itis undoubted that on prin- 
ciple the words should have this meaning 
and Ishould feel inclined to hold that the 
provisions of the section had been compli- 
ad with when the property is put up for 
re-sale, 
- In the present case, however, I think this 
appeal may be decided on other grounds. 
The appellant had put in an alternative 
prayer thatthe property should again be 
ye-sold. When the re-sale failed for want of 
bids, the conducting officer should have 
adjourned the sale and continued it until 
he had obtained a bid. His petition, there- 
fore, to re-sell the property should have 
been ordered, 

The objection is taken that if a re-sale is 
now ordered more than two years after the 
original sale, ihe conditions of the section 
that the resale should be held forthwith 
would not be ecmplied with, but it must 
be remembered that aie-cale was held and 
failed snd that the appellant within a 
reasorable time yut in an application to 
bold ile cele again, The fact that the 
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prayer was refused by the District Oourt 
with the result that such re-sale has béen 
postponed for two years ean hardly affect 
the question. An application was made 
withih a reasonable time and we must take 
the date of the application as being the date 
on which the fresh re sale should have taken 
place, Although then I should be prepared 
to say that the respondent was liable to 


‘make good the deficit of R3. 1;850, yet, in. 


view of what has taken place, 1" think it is 
advisable in the interests-of justice that 
the’ property should again be resol and if 
there is any deficit it should be:recovered 
from the respondent. Theappealis accord- 
ingly allowed and the property directed to 
be re-sold at once. `. 

After the sale has been held and con- 
firmed; it will be open to the appellant to 
apply for the recovery of the deficit, if any, 
from the respondent in pursuance of the 
prayer in his petition. 

The respondent will pay the appellant's 
cost of this appeal. Y 

Madhavan Nair, J.—I agree. It is 
difficult to say that property is “re-sold,” 
when there areno bidders at the auction 
and consequently the sale proves abortive. 
But, I do notthink, the Legislature intend- 
ed that the word “re-sale” should be so 
strictly understood. In this’ respect the 
requirements of O, XXI, r. 84 are sufficient- 
ly complied with when the property to be 
re-sold is actually put up for re-sale. The 
defaulting purchaser should not be ab- 
solved from liability for want of bidders 
at the auction. In the circumstances of this 
case, I agree with the order proposed by 
my learned brother. 

Y. N. Y, - Appeal allowed. 

Z. K. . 
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PATNA HIGH COURT. 
APPHAL FROM ORIGINAL DRORRA No. 30 
oF 1923, 

April 16, 1926. s 
Present :—Mr. Justice Das and 
Mr. Justice Adami. 
BAIJNATH PRASAD SINGH AND ANOTHER 
: ee P ATNTIFBS—A PPELLANTS 
; versus 
Tus Tiru or NAND RAM DAS AND 
ANOTHER—- DEFENDAaNTS— RESPONDENTS. 
Sale, of goods—Property when passes—Intention of 
parties—Loss ocgasioneg to,two innocent persons by act 
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of third person, principl applicable—Survey certificate 
hether document of title. 

- Where the parties to a contract express in terms 

their intention that the property im the goods gold is 

not to pass till the whole price has been paid, he 

Oourt will construe the contract according to such 

intention [p 863, cols 1&2] 

Wherever one of two innocent persons must suffer 
by the acts of a third, he who has enabled such third 
person to occasion the loss must sustan if [p $68, 
col. 2, p 569, col 1] 

A certificate of survey is pot for the protection of 
intending purchasers but for the protection of the 
passengers and crew, and cannot be treated os a 
document of title. [p $69,col 1] 

e Appeal fiom a decision of the Subordi- 
nate Judge, Saran, datedthe 28th November 
1922. 

Messrs. N. C. Sinha, N. C. Ghosh and 
Bhuneshwar Prasad, for the Appellants. 

_ Mr. B: N. Mitter, for the Respondents. 
c JUDGMENT. 

Das,-J.—On the lith September 1919 
the plaintiffs sold a steam launch which 
belonged to them to Nirpendra Nath 
Mazumdar for Rs, 13,200. Rupees 2,000 was 
paid in cash and Nirpendra Nath agreed 
to pay the balance in three instalments, 
that is to say Rg. 3,000 on the Ist Octoher 


1919, Rs 4000 on the 2nd November 1919, 


and Rs. 4,250 on the 3rd December 1919. 
From the very beginning there was default 
on the part of Nirpendra Nath andit appears 
that Rs. 5,550 has in all been paid by him 
towards the instalments. On the 22nd 
June, 1920, Nirpendra Nath sold the steam 
launch to the Irm of Nand Ram Das- 


‘Mathura Das and the suitout of which this | 


appeal arises was instituted by the plaint- 
ifs as against Nirpendra and the Firm of 
Nand Ram Das-Mathura Das to recover the 
sum of Rs. 6,589 8-0 from them or from 
either of them orin the alternative for an 
order that the steam launch be made over 
to the plaintiffs. 

The learned Subordinate Judge has given 
the plaintiffs a decree as against Nirpehdra 
but has dismissed the suit as against the 
Firm of Nand Ram Das-Mathura Das. The 
plaintifs being aggrieved by the decision 
of the learned Subordinate Judge have 
appealed tothis Court. 

It was contended on behalf of the appel- 
lants that by virtue of this special contract 
between the parties, the property in the 
steam launch remained in the plaintiffs, and 
that accordingly the plaintiffs are en- 
titled to proceed as against the steam launch 
since they have not received the price of the 
steam launch from Nirpendta. 

The learned Subordinate Judge thought 
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that the property in the steam launch pass- 
ed to Nirpendra and that Nirpendra was 
entitled to sell the steam launch to the 
Firm of Nand Ram Das-Mathura Das. I am 
unable to agree with the decision of the 
learned Subordinate Judge on this point. 
it is sufficient to refer to the letter which 
embodies the contract between the plaintiffs 
and Nirpendra. 
pendra to the plaintiffs runs as follows:— 

“To Baijnath Prasad Singh zeminday 
Sonepur. 

“Dear Bir, 

“The steamer ‘Midnapur’ belonging to 
you, I undertake to purchase forthe sum 
of Rs. 13,250 (thirteen thousand two hundred 
and fifty), this is the price settled, and I take 
delivery of the said steamer onthe llth 
September 1919. Out of the said considera- 
tion money I pay Rs. 2,000 (two thousand) at 
once and the balance I agree to pay by 
following instalments. Rs. 3,0L0 (three 
thousand) to be paid in October 1919, 
Res. 4,000 (four thousand) in November 1919 
and Rs. 4,250 (four thousand two hundred 
and fifty) in December 1919. In case 1 
fail to carry out the terms above referred 
to, you will be entitled to recover the whole 
amount with interest to be calculated at 
9(nine) per cent. per annum. That I agree 
to hold myself responsible to you for the 
safe custody of the said steamer, Until 
the entire consideration money is paid, I 
shall be responsible for any loss or damage 
done to the said steamer. That unless and 
until the whole amount ofthe price settled 
for the purchase of the steamer, is paid, 
the ownership of the said steamer will rest 
in you and you will be entitled to get back 
the steamer itself or the money from me as 
desired by you, 

“$ am entirely responsible for taking the 
steamers safely to Calcutta and expenses in 
so doing is entirely mine.” 

Now it is quite true that the payment of 
the purchase-money is not the criterion for 
deciding the question whether title in 
the property passes, and I entirely agree 
that if we did not find a clear intention ex- 
pressed in the letter to the effect that the 
property in the steamer would not pass to 
Nirpendra until the payment of. the full 
consideration money, I would be inelined to 
agree with the learned Subordinate Judge 
that the property in the steamer bad, as a 
matter of fact, passed to Nirpendra. But it 
is well-settled that if the parties express in 
terms their intention as to when property 
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is to pass, the Court will construe the con- 
tract according to such intention and in 
this case, there is no doubt at all as to 
what the parties in fact intended. They 
agreed thatthe ownership of the steamer 
would remain in the plaintiffs until the 
payment of the full consideration money by 
Nirpendratothe plaintiffs. 

I hold, therefore, that the property in the 
steamer remained in the plaintiffs. 

But my conclusion on this point does not 
decide the case. Nirpendra has, as a matter 
of fact, sold thesteam launch to the Firm 
of Nand Ram Das Mathura Das, and the 
question is, whether the'plaintiffa are entitl- 
ed toa decree as against Nand Ram Das- 
Mathura Das. There is some evidence that 
Gokul Dasofthe Firm of Nand Ram Das 
Mathura Das was told that the steam launch 
was the property of the plaintiffs, but I 
am not disposed to place any reliance on 
that evidence. The facts are that, after the 
sale of the steam launch to Nirpendra, 
Nirpendra was allowed to carry the steam 
launch to Calcutta, There is conclusive evi- . 
dence in therecord thatthe plaintiffsengaged 
a man in Calcutta to look after their interest 
and that man duly informed the plaintiffs 
that Nirpendra was about to dispose of the 
steam launch to Gokul Das ofthe Firm of 
Nand Ram Das-Mathura Das. Haji Ahmed 
Ali who was engaged by the plaintiffs to 
look after their interestsin Calcutta in the 
matter of the steam launch admits that he 
wrote a letter to Baijnath Babu informing 
him that one Gokul Das had come to pur- 
chase the steamer. “Apart from that, there 
isaletterfrom Nirpendra himself to the 
plaintifisin which he definitely asserts that 
he was trying to dispose ofthe steam launch. 

I have mo doubt whatever, upon the 
evidence that the plaintiffs acquiesced in 
the position which wastaken up by Nirpen- 
dra, namely, that he would sell the steam 
launch and pay the plaintiffs the balance 
of the money due to them out of the gale 
proceeds, that this was the definite position 
taken up by Nirpendia is perfectly clear 
from the letter dated the 4th December 
1919, and this was acquiesced in by the 
plaintiffs, i 

Now upon the facts the case clearly comes 
within the well-known statement of Ash- 
hurst, J., in Lickbarrow v. Mason (1): “That, 
wherever one ofiwo innocent persons must 
eufierby the acts of a-third, he who bag 


enabled such third person to occasion the 
(1) (1787, 2 T. R.63 at p. 70; 100 E. Re 35, 
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loss must sustain it," This principle is 
founded on the rule of estoppel and, as 
was pointed out by the Honse of Lords in 
Commonwealth Trust Limited v. Akotey (2): 

“To permit goods to go into-the posses- 
sion of another, with all the insignia of 
possession thereof and of apparent title, 
and to leave it open to go behind that pos- 
session so given and accompanied, and 
upset a purchase of the goods made for 
full valueand in good faith, would bring 
confusion into mercantile transactions, and 
would be inconsistent with law and with 
the principles so frequently affirmed, follow- 
ing Lickbarrow v. Mason (1)." 

It was contended by Mr. Naresh Chandra 
Sinha that the: purchase by the Firm of 
Nand Ram Das-Mathura Das was not in 

ood faith, and relianceis placed upon the 
act that the certificate of survey exhibited 
in thesteam launch showed that the owners 
of thesteam launch were the plaintiffs and 
not Nirpendra, It is quite true that a 
certificate of survey has to be affixed and 
kept affixed so long as it remains in force 
on the steam vessel in use in some con- 
spicuous part of the steam vessel where it 
may easily be read by all persons on board 
the same. But the evidence is conclusive 
that the steam launch was notin use, see 
the evidence of Idu Mian examined on be- 
half of the plaintiffs. He says: “defendant 
No. ldid not ply this steamer for fares,” 
and he adds in cross-examination “the 
steamer never plied in Calcutta so long as 
I wasthere.” That being the position, there 
is no reason to take the view that the certi- 
ficate of survey must have been affixed on 
some conspicuous partof the steam vessel. 
Apart from that, the certificate of survey is 
not a document of title. A certificate of 
survey is not for the protection of intending 
purchasers but for the protection of the 
passengers and crew, and Ido not think 
that it can be fairly argued that because 
there was acertificate ofsurvey in the steam 
launch showing that the plaiñtiffs were 
the owners of the launch, there was an 
obligation on Gokul Das to require the 
production of that certificate and to*act 
upon that certificate. 

Tamy opinion, the Firm of Nand Ram 
Das-Mathura Das were bona fide purchasers 
for value and the plaintiffs cannot proceed 
as against them. 


‘ae (1926) A, O, 72; 94 L, J. P. 0,167 41 T. L, R. 
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The appeal fails and must be dismisse J 


with costs. 


*Adami, J.—I agree. a 
Z. K, Appeal dismisred. 


Re eee 


ALLAHABAD HIGH COURT. 
Sgcono Orvin APPRaL No. 857 or 1923 
April 22, 1926. 
Present:—Mr. Justice Kanhaiya Lal and 
Mr. Justice Ashworth. 

GAURI SHANKAR MISIR—D5rFENDANT- - 
APPRLILANT 


VETSUS 
KAMLA PRASAD MISIR AND OTHERS 
— PLAINTIPFS — RESPONDENTS. 
Hindu law—Widow, power of alienation of—Alie. e8 
from widow, duty of. . | 
Per Kanhaiya Lal, J —Under the Hindu Law a 
widow is entitled to the beneficial enjoyment of ‘ae 
entire estate of her husband for her life; but if th ce 
are debts due bythe estate, it is to her interest to 
pay the debts or the interest accruing due, lest he 
may lose the corpus ora portion of the estate by na 
enforced sale in satisfaction of those debts and ler 
means of maintenance may thereby he affected. p. 
871, coL 1 
A transferee from a Hindu widow is not nfed 
by any precedent or subsequent mis-management o. 
the estate, unless he has been a party to it ho 
immediate pressure on the estate and the danger to 
bs averted are the principal matters about which |: 
ig bound to enquire, andifhe acts in good futh, ho 
ig protected and can enforce the transaction agm vh 
against the widow as against her reversionary heirs 
ibid, a 
l It 4 not a waste op the part of a Hindu wilow tu 
pay a legitimate debt due by the last male holler 
inasmuch as she is under 8 pious obligation to [15 
such debts even though they may be barred by tiri. 
ibid. 
i Ashworth, J.—Under the Hindu Law a wid .w 
is only entitled to the usufruct of the property b -3 
reasonable interest on the debts against the prope 'y 
which it is not possible or convenient for her to a 3- 
charge. Sheis bound to keep down the interest on 
her husband's debts and is only entitled to enjoy the 
real net income of the properties. [p. 872, col | 
An alienea from a Hinda wilow has to see taattie 
alienation does not operate unfairly against the rev.r- 
sioners. [p. 872, col. 2 ] 
Second appeal trom a decree of the D:3- 


trict Judge, Azamgarh, dated the 2ith of 
August 1922. 
Messrs. P. L. Banerji and N. Upadhiy-, 
for the Appellant. 
Dr. S. N. Sen, for the Respondents. 
JUDGMENT. 
Kanhalya Lal, J.—The plaintifs 


claim to be the reversionary heirs of one 


Gaya Prasad Misir, who died leaving two 
widows Musammat Jasoda Kunwar and 
Musammat Bindhachal Kunwar. He hac a 
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brother Mangla Prasad, who had died, 
before him, leaving a widow, Musammat 
Sheorani Kuar. 

Gaya Prasad was indebted to a person 
named Kamta Prasad, who obtained a 
decree after his death against his widows 
on the 5th September 1908. In execution 
of that decree Kamta Prasad got 150 
maunds kham of grain inthe possession of 
°” the widows attached on the 17th July 1909. 
It is not suggested that the grain attached 
was the produce of the time of Gaya Prasad., 
Gaya Prasad had, in fact, died over a year 
earlier. The widows paid up the decretal 
money by borrowing Rs. 400 from Gauri 
Shankar and executing a mortgage-bond 
for that amount in his favour and the ques- 
tion for consideration is whether that mort- 
gage-bond was made for valid necessity and 
was binding on the reversioners. 

The Trial Court found that it was bind- 
ing on the reversionary heirs of Gaya Prasad 
and that’ the rate of interest mentioned 
therein was not excessive. The lower Appel- 
late Court, however, found that though the 
widows were under no obligation to use 
any portion of the usufruct of their hus- 
band's property in payment of the debt, it 
was an act of “sheer improvident waste” on 
their parttomortgage property, which, judg- 
ing by the valuation of the suit, was worth 
Rs 3,000 to pay off a petty debt of Rs. 400 
bearing interest at Rs. 1-80 per cent. per 
mensem with yearly rests. It, therefore, 
proceeded to declare that the alienation was 
not supported by legal necessity except to 
the extent of the principal money and that 
«the mortgagee was not entitled to claim 
any interest on the same. 

It is obvious, however, that either the 
mortgage was made for legal necessity, 1. e., 
to pay a debt due by the husband of the 
widows, or it was made without legal neces- 
sity. Jf it was made for legal necessity, the 
mortgagee is entitled to recover the amount 
dus on the mortgage with interest thereon 
at the stipulated rate, unless the rate is 
‘shown to be unreasonable and excessive, 
The mortgagee could not have compelled 
the widows over whom he had no control to 
pay the interest, £s it accrued due on the 
mortgage, to seve themselves from a 
liability to compound interest. His duty 
was merely to receive what the widows 
might pay him either out of the income of 
. the property left, by their husband or other- 
wise. If the widows did not pay the interest 
due on the morigege or the principal and 
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interest due thereon within four ‘years as 
stipulated, he is not to blame for it, and he 
cannot be made to suffer for the fault of 
others. j 


The lower Appèllate Court observes that 


“by the sale of 150 maunds of grain (which 


would be about 2uU0 maunds by the standard 
weight) the whole debt might have been 
liquidated”. But the report of the attach- 
ment shows that-the equivalent of 150. 
maunds of grain attached was 120 maunds 
by standard weight, and the evidence of 
Gopi Nath proves that on the objection of 
Musammat Sheorani Kuar, half of that grain 
was released. The rest was proclaimed for 
sale; and the mortgage-deed'recites that if 
that were sold, the widows would have no 
grain left in their house to eat," That was the 
representation on which the loan from 
Gauri Shankar to pay the decretal debt due 
to Kamta Prasad was obtained and there is 
nothing to show that the creditor had acted 
otherwise than in good faith in lending the 
money to pay up that decree. The mort- 
gage in question is, therefore, binding on 
the plaintiffs, who admittedly came to know 
of it within a few months of the mortgage 
but have never taken any steps to get the 
interest paid by the ladies or to pay the 
principal or interest themselves since 1908. 
It is suggested on behalf of the plaintiffs 
that the widows had an incomeof Rs. 500 
per annum from their property and that 
it was an act of.imprudent waste on their 
part to make a mortgage and psy nothing 
towards it. The defendants, however, deny 
that their income was anything like that 
amount, Musammat Sheorani who claims 
a balf share in the property as the widow 
of the deceased brother of Gaya Prasad 
explicitly says that after paying the Gov- 
ernment revenue and the house hold ex- 
penses, she could save nothing. The plaint- 
iff, Kamta Prasad states that the plaintifis 
held as much property es the three widows 
taken together and that he could manage ` 
to save £0 or 60 maunds of grain every year 
for sale; and his witnesses try to make out 
that the profits of the shares of the ladies 
amounted roughly to Rs. 450 per year, 
out of which a half share was held by Mu- 
sammat SheoraniKuar. The defendants gave 
evidence to show that the profits did not 
amount to more than Ra. 200 per year. The 
Courts below did not determine what the 
income of the mortgagers was. The inter- 
est due on the mortgage amounted to Rs. 72 
per year; and even if the net Income may be 
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taken to have been roughly Rs. 225 per 
head it was hardly sufficieft to meet their 

ouse-hold expenses. and to leave enough for 
the payment of the interest due on the 
mortgage. 

There is no analogy between the case of 
an enforced sale against a widow or against 
a member of a joint Hindu family, and the 
power of the former to pay a debt due by 
her husband either from the corpus or from 
her future income or that of the latter to 
transfer his undivided share. Under the 
Hindu Law a widow is entitled to the bene- 
ficial enjoyment of the entire estate for her 
life; but if there are debts due by the 
estate, it is to her interest to pay the debts 
or the interest-accruing due, lest she may 
lose the corpus or a portion of the estate by 
an enforced sale in satisfaction of those 
debts and her means of maintenance may 
thereby be affected. The lower Appellate 
Oourt concedes that the widows were under 
no obligation to use any portion of her 
income in payment of the debts due by her 
husband. It is well-settled that a creditor 
is not affected by any precedent or subse- 
quent mis-management of the estate, 
unless he has been a party to it. The im- 
mediate pressure on the estate and the 
danger to be averted are the principal 
matters about which he is bound to enquire; 
and if he acts in good faith, he is protected 
and can enforce the transaction as much 
against the widow as against her reversion- 
ary heirs. It is not a waste to pay a legiti- 
mate debt due by the last male-holder, for 
as pointed out in Bhagwat Bhaskar v. 
Nivritti Sakharam (1) and Gajadhar y. 
Jagannath (2) a widow is under & pious 
obligation to pay those debts, even though 
they may be barred by time. |, 

It is open, however, to the plaintiffs to say 
that there was no necessity for borrowing 
money at Rs. 18-0 per cent. per mensem 
compoundable yearly when thesequrity was 
‘more than sufficient. The rate of interest 
is by no means high; but the covenant about 
compound interest appears to be unduly 
oppressive. Itis not shown that the widows 
could not have obtained the loan except on 
the terms which the creditor exacted in 
this case. It will be reasonable in the cir- 
cumstances to allow simple interest at 
Rs. 1-8-0 per cent. per mengsem on the 


principal money advanced. The defendant 


(1) 27 Ind Oas. 356; 39 B. 113; 16 Bom. L R. 738 
(2) 80 Ind Oam 684; 46 A. 775 at p. 785; 22 A. L. 
J. 601; Æ I. R. 1024 AIL 551; L, R. 5 A, 458 Oiv. 
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mbrtgagee is willing to take the mortgage 
money from the plaintiffa, if they like to 
pay it. 

The appeal is, therefore, allowed and ihe 
decree of the lower Appellate Court moui- 
fied so as to allowthe mortgagor to pay the 
money due on the mortgage with interest 
thereon at Rs, 1-80 per cent. per mensem 
from the date of the mortgage till the date 
on which the mortgage money may be paid 
by the surviving widow, or any of her re- 
versioners on her behalf. The defendant- 
appellant ought to get three-fourths of his 
costs here and hitherto from the plaintilts 
including fees in this Court on the higher 
scale, The plaintiffs should bear their cosis 
throughout, 

Ashworth, J.—This second appeal 
arises out of-a suit brought by the plaintifs 
as reversioners of the estate of one Gaya 
Prasad Misir against the appellant in res- 
pect of a simple mortgage-deed executed by 
the two widows of Gaya Prasad Misir in 
favour of the appellant. At the date of his 
death Gaya Prasad Misir was indebted to 
one Kamta Prasad, who after his death 
obtained a decree against the widows for 
Rs, 400 and attached in execution of the 
decree 200 maunds of grain in the posses- 
sion of the widows. ft is not stated in 
the plaint whether this grain accrued to the 
estate before or after the death of Gaya 
Prasad, nor has either of the lower Courts 
decided the point. For the purposes of this 
appeal we will assume against the plaint- 
iffs (inasmuch as they have not pleaded the 
contrary) that thisgrain accrued to the estate 
after the death of Gaya Prasad Misir. In 
order to avoid the attachment, the widows 
borrowed the Rs. 400 from the present de- 
fendant-appellant, and executed the mort- 
gage-bond in suit to secure the debt of 
Rs, 400 and the interest thereon at what is 
described by the lower Appellate Court as a 
heavy rate. The plaintiffs alleged that the 
income of the zemindari property left by 


‘ Gaya Prasad Misir was not less than Rs. 500 


a year. This was not specifically denied by 
the appellant, and the lower Appellate Cout 
has stated that the widows have other pro- 
perty besides the mortgaged property. The 
bond was executed in 1908, and the sum 
due on it at the present date has been found 
by the first Court to be Rs. 2,696. It was 
the plaintiffs’ case that the widows had no 
right or justification to exécute this mort- 
gage-bond whereby not only the debt on 
the estate of Rs. 400 was secured but also 


| 
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the interest on that debt at a high rate of 
interest for a period of about 15 years, The 
defence was that inasmuch as the principal 
debt of Rs 400 was binding on the estate, 


‘the widows had authority to mortgage the 


estate to secure this sum and interest there- 
on until the debt was paid. 

The first Court allowed this defence, and 
dismissed the suit. It held that a Hindu 
widow was not bound to pay her husband's 
debts from the usufruct of the property and’ 
was entitled’ to the full income of the prp- 
perty without any deduction of keeping 
down the interest due on any debt on the 
estate, The District Judge of Azamgarh in 
appeal held, that the action of the widows 
in hypothecating property worth Rs. 3,000 to 
secure a debt of Rs. 400 when they could 
have discharged the principal debt by let- 
ting the 200 maunds of grain go and could 


‘have discharged the interest on the debt: 


. out of the usufruct, amounted to waste, and 


that the very terms of the bond indicated 
this to the mortgagee. He further held that 
the transfer was not justified by legal neces- 
sity, aud the mortgagee wasin a position to 
be aware of this. He, therefore, allowed 
the appeal, and made a declaration that the 
reversioner for the time being on the death 
of the last widow would be entitled to take 
the property as part of the estate subject to 
a charge of Rs. 400. 

The first Court was clearly wrong in hold- 
ing that the widow could enjoy the full 
usufruct and transfer the corpus for the 
payment of her husband’s debts along 
with future interest thereon. Even as un- 
secured claim based on a debt against 
the estate will take precedence of maiaten- 
ance [yee Sham Lal v. Banna (3) and Jay- 
anti Subbiah v. Alamelu Mangamma (4) ] 
The widow is only entitled to the usufruct 
of the property less reasonable interest on 
the debts against the proparty which it is 
not possible or convenient for herto dis- 
charge. The widow is bound “to keep 
down interest on her husband’s debts and 
is only entitled to enjoy the real net income 
of her husband's properties” [see Bod lu 
Jagayya v. Goli Appala Raju (5).] In the 
present case on the findings-of the lower 
Appellate Court the widows could have dis- 
charged the interest on the debt of Rs. 400 
out of usufruct without difficulty. The exe- 


(3) 4 A. 296; A. W. N. (1882) 42; 6 Ind. Jor, 594; 3 
Ind. Dec. (N. 8) 90% 


(4) 27 M. 45. 
(5) 18 Ind Cas, 953; (1913) M. W. N, 275. 
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cution of the present bond so far as it secur- 
ed interest ọn the Rs. 400 at a higher rate of 
interest and for so long a period as 15 years 
was clearly unnecessary and amounted to 
waste. Thelower Appellate Court’s finding 
on this question of fact is unassailable. The 
next question is whether the mortgagee 
was in a position to be aware of this. The 
lower Appellate Court has found that he 
was. It based its finding on the facts dis- 
closed by the mortgage-deed. In addition 
to this mortgage-deed the transferee must 
or could have known that the income of 
the esiate was amply sufficient to meet the 
interest on the debt of Rs. 400. The lower 
Appellate Court, therefore, had evidence on 


-~ which to base its finding that the mortgagee 


was aware that the bond was not for the ne- 
cessity of the family, and I sea no reason to 
disagree with this finding. In any case it 
is a finding of fuct and cannot be disturbed 
in second appeal. An alienee from the 
widow has tosee that the alienation does not 
operate unfairly against the reversioners. 
I am, therefore, of the opinion, that the 
lower Appellate Court was justified in giv- 
ing the plaintiffs a declaratory decree. The 
Court has declared that the reversioner for 
the time being shall take the property sub- 
ject to a charge of Rs. 400 on the same in 
favour of the mortgagee The appellants 
have taken no objection to this, and so it is 
not necessary for this Court to interfere, 
Otherwise I should have been prepared to 
hold that it is not the correct relief. If the 
plaintifs were entitled to possession of the 
property, then the proper decree would have 
been to declare the bond invalid in payment 
by the plaintiffs to the transferee ofthe sum 
of Rs. 409, but the present plaintiffs may 
never succeed to the property. The proper 
declaration should have been that the mort- 
gage is binding onthe estate only to the 
extent of Rs 400. Ib was not fair to the 
transferee merely to make the Rs. 400 a 
charge of this property inasmuch as in 
that case the transferee withoutnotice could 
defeat the appellant's claim. 

ft is open to consi leration, however, whe- 
ther the appellantis not entitled to some in- 
terest. Ifthe mortgage-bond had been one 
to secure the payment of Rs. 400 with in- 
terest ata reasonable rate for afew years, 
it would clearly not have been proper to 
set aside the desd even on terms, but this 
would have been merely a refusal by the 
Court to exercise the discretion of giving 


a déclaratory decree in # matter where no , 


N 
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Bubstantial injustice was done. In the pre- 
Bent case the declaration must be made, and 
it seems to me that no interest can be allow- 
ed on Rs. 400. Fhe facts found show thit 
the widows were not entitled to alienate or 
hypothecate any portion of the estate in 
order to secure interest on the debt. The 
learned District Judge has stated that he 
-took no exception to a hypothecation bond as 
a means of securing the debt of Rs 400 and 
interest. What he took exception to was a 
hypothecation bond which mighé result in 


the loss of property worth Rs. 3,000, whereas ° 


the debt could have been settled by Rs, 400 
paid down in 1903, So far as the District 
Judge means that on the facts found by 
him in this case a hypothecation bond was 
within the powers of the widows, I disagree 
with him. It is true that the widows might 
conceivably hope by economy for few 
years to set aside sufficient usufruct to 
meet the debt and the interest, but the hope 
of so doing would not render valid a 
hypothecation of any property to secure the 
interest, provided that the interest could 
be met in any other way. The burden of 
proving that it could not be met in any 
other way was on the mortgagee. He failed 
to sustain that burden. Prima facie a 
usnfructuary bond would have been pos- 
sible, 

My learned colleague is unable to agree 
with the view taken by me in this judg- 
ment. Hedoes not, as I do, draw any dis- 
tinction between the necessity of hypothe- 
cation of property by a widow to meet the 
corpus of her husband’s debt and the 
necessity of hypothecation to meet the in- 
terest. I consider that such a distinction 
can and should be drawn in this case. It 
is for the mortgagee to prove that a hypo- 
thecation which may have the effect of 
saddling the estate with interest for 15 years 
is necessary in the light of the circumst- 
ances of which the mortgagee was or should 
have been aware. In this case he must 
have known that the hypothecation of pro- 
perty worth Rs. 3,000 to secure this debt of 
Rs. 400 was likely and indeed desigaed to 
burden unnecessarily the corpus of the estate 
with the interest on his debt and was, there- 
fore, unfair to the estate and the reversioner; 
for the usufructuary mortgage, oran out and 


out alienation of less valuable property _ 


would have protected him completely with- 
out endangering theestate. The mortgagee 
could not be blind to the danger to the 
estate arising *frem the mortgage. It is 
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said that itis well-established that a crescit r 
is not affected by any precedent or subas `- 
ent mis-management of the estate’ Hia, 
I hold, affected by a mis-managemen' n 
which he connives in adyanca, which « s 
the view and finding of the lower Appeiìla e 
Court. Thisis not acting in good jalh 
which my colleague admits to be necessa v, 
He also appears to hold that the wi low 
had a first claim on the income of tl.es 
estate for “‘house-hold expenses”. This, I 
think, is not correct. The interest on a 
debt on the estate isa prior claim on t'e 
income of the estate. My learned colle:g.6 
would draw a distinction between a fure-d 
sale and a voluntary alienation as renderi g 
irrelevant the decisions that I have quot d 
in this behalf. I presume that he mea.s 
that a widow cannot resist a forced sale «cn 
the ground that it will leave her wit; 14 
maintenance, but she can defend ler 
voluntary alienation on the ground thit‘o 
meet the debt out of income would inip. ur 
her maintenance The same principle mu-t, 
I presume, be applicable in both c:se9. 
Either interest on a debt takes prece- 
dence of maintenance or it does net I 
hold that it does, because the wides iş 
only entitled to the net income after de'r.-¢- 
ing interest on debts and not to the gross 


income; as has been held in one o tue 
decisions to which I have referred. ily 
learned colleague has entered into 1 16 


question of fact whether there was av 
ingome availableto meet the interes! on 
the debt of Rs. 409. There is a ebar 
finding of the lower Court that there v iy 
more than sufficient income for this purpe e, 
The finding indeed by implication is 1: nt 
it was sufficient not only to meet thet in- 
terest but also for the requirements o; tie 
widow. There was evidence on which to 
base this finding of fact and | do not en- 
sider it open to this Court in second ain al 
to interfere with this finding of fact. 

For the above reasons, I would di-m <s 
this appeal with costs including fees on lie 
higher scale in this Court. 

By the Court.—In view of i ie 
difference of opinion as to the order to oa 
passed in.this case, the decree of the loner 
Appellate Court stands, and the appel is 
dismissed with costs including fees in t!13 
Court on the higher scale. 

Z. K. Appeal dismis`co 
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LAHORE HIGH COURT. 
MISCELLANEOUS Figst CIVIL APPBRAL 
No. 87 oF 1926, 

May 12, 1926. 
Present:—Mr. Justice Jai Lal. 
HARDASMAL KHUBCHAND 
KERPALANI or HYDERABAD (SIND) 

`~ DBERNDANT— APPRLLANT 


Versus j 
MzssR3. JAGAN NATH-JAUHRIMAL or 
RAWALPINDI—PLAINTIFF8— 
RgesPONDENTS. 

Civil Procedure Code (Act V of 1908), O V,r. 10, 
proviso, O. IX, r. 6—Service per registered post—De- 
fendant’s letter acknowledging recerpt of such registered 
post— Ex parle proceedings 

Ex parte proceedings should not be taken either on 
the basis of the service through the registered post ın 
the first instance or on the basis of a letter written by 
the defendant admitting having received the summons 
by registered post. i 

Miscellaneous first appeal from an order 
ofthe Junior Subordinate Judge, Rawal- 
pindi, dated the 28th October 1925. 


Lala Moti Sagar, R.B, for the Appel- 
lant. 
Mr. K. J. Rustom3i, for the Respondents. 


JUDGMENT. —This isan appeal from 
an order dated the 28th October 1925 


` passed by the Subordinate Judge of Rawal- 


pindi refusing to set aside an ex parte 
decree passed by him on the 6th August 
1925. The suit was fixed for hearing on 
the llth July 1925. The defendant resided 
in Tando Adam a place in Sind. Sum- 
monses were ordered to be sent by post 
and in the ordinary way. Those sent by 
post were received by the defendant on the 
Uth June 1925. Those sent in the ordinary 
way were served upon him on the 8th 
July 1925. On the 6th July 1925 the de- 
fendant wrote to the Court a letter in which 
he raised some objections to the jurisdic- 
tion ofthe Court to entertain the suit and 
also on the merits of the plaintifi’s claim 
and also asked for the postponement of the 
ease. This letter was received by the 
Court on the 10th July 1925 but no reply 
was received by the defendant till the 22nd 
July. The reply of the Court was that no 
notice could be taken of such application. 
The Subordinate Judge was ‘obviously 
right in refusing to take notice of the de- 
fendant’s letter, but I consider that he 
should have returned i:, if he desired to 
do so, soon after its receipt. Summonses 
sentin the ordinary way were served upon 
the defendant on the 8th July and were 
returned by a Subordinate Judge of Shah- 
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dadpur to the Subordinate Judge of Rawal- 
pindi on the llthe July when the Subordi- 
nate Judge decided to, proceed ex parte 
against the defendant. On the 23rd July 
the defendant sentareply prepaid telegram 
to the Subordinate Judge asking him the 
date fixed forthe hearing of his case. No 
reply having been received by him he start- 
ed for Rawalpindi on the 26th July. On 
arrival at Rawalpindi he found that, the 
Courts were closed till the 3rd August. In 
the meafiwhile the Subordinate Judge had 
recorded ex parie evidence of the plaintiff 
on the 22nd and 43rd July and had fixed 
the 6th August for judgment, The Court 
was tore open on the 3rd August but the 
Judge was on leave till the 6th August. 
It appears that the defendant prepared an 
application to be presented in Court on the 
3rd August asking that the ex parte pro- 
ceedings be set aside, butowing to the 
absence of the Judgethis application could 
not be presented till the 6th. An applica- 
tion was presented on the 6th, the appel- 
lant alleges, at 10 30 but according to the 
Judge at 11, Beforethe application was 
presented the learned Judge had announc- 
ed his order passing an ex parte decree. 

From the above two facts are clearly 
established, that the C‘ourt decided to take 
ex parte proceedings against the defendant 
without the receipt of report of the service 
of the summons sentto the defendant in 
the ordinary way. It took such proceed- 
ings either on the basis of the service 
effected through the registered post or on 
the basis of the letter written by the de- 
fendant admitting having received the 
summons by registered post. Nowa pro- 
viso to O. V, r. 10 has been added by 
this Court which provides that summonses 
under registeréd cover may be sentin the 
first instance but no ex parte proceedings 
shall be taken thereon if the defendant 
does not appear after receipt of such sum- 
monses. Nosubstituted service was ordered 
in this case. 

Angther fact that appears from the above 
is that though the defendant was ill ad- 
vised in asking fora postponement of the 
case by addressing a letter to the Judge 
by post, still he was anxious to defend 
the suit and on being told by the Oourt 
that no notice could be taken of his letter 
took immediate steps to defend the suit. 
The absence of the defendant, therefore, 
was not intentional in this case and the 
service of summons on which fhe Court 
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decided to proceed ex parte against him 
was not such a service op which the Court 
could so proceed. Summonses cannot, 
therefore, be held fo have been duly served 
on the defendant when ex parte proceedings 
were taken against him. 

On the above findings, Ido not think it 
necessary to consider a further point that 
was argued before me by the learned 
Counsel on both sides which is, whether or 
not this Court has discretion to set aside 
an ex parte decree in cases where the sum- 
monses have þeen-'duly served and the 
defendant is unable to prove that he was 
prevented from appearing in Court to 
defend the suit for a sufficient cause. 

I accept this appeal, set aside, the ex 
parte decree passed against the defendant 
and remit the case to the Trial Court with 
directions to reinstate the suitin its origi- 
nal number and to proceed with its trial 
in accordance with law. I, however. order 
that the defendant will pay to the plaintiff 
Rs. 50.as the costs of proceedings relating 
to the setting aside of the ex parte decree 
and further that he will give security to 
the satisfaction of the Subordinate Judge 
that he will duly perform any decree that 
may be passed against him. The order 
setting aside the ex parte decree is condi- 
tional on the compliance by the defendant 
of my order as to security and costs within 
a month from to-day. 


R. L. Appeal accepted. 


puue 


PATNA HIGH COURT. 
Otvit: RRYISION No. 44 oF 1926. 
March 23, 1926? 
Present:—Justice Sir John Bucknill, Kr. 
DINDAYAL RAI—Ptaintire— 
- PETITIONER 
Versus 


INDRASAN RAI AND OTHERS— DEFENDANTS 
— OPPOBITE PAKTY, 


Civil Procedure Code (Act V oF 1908), O. XXIIT, 
r. Withdrawal of surt with liberty to bring fresh 
sutt—Costs, order directing payment of, non-compliance 
with—Procedure. 

Where a plaintiff is allowed to withdraw a suit 
with liberty to bring a fresh suit on bis depositing the 
costs of the defendant within a specified period, but 
the order contains no direction to the effect that on 
failure to pay within that period, the suit will stand 
dismissed, the non-payment of such costs within 
the time specified does not bar a fresh suit. [p. 879, 
coll}. ° -3 
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The only course to be adopted by the Court 1n such 
foase is to stay the hearing of the fresh suit until 


the costs are paid and when they are paid to proceed 
with the trial of the fresh suit. [ibid ] 


Revision from an order of the Subordi- 
nate Judge, Arrah, dated the 2lst Novem- 
ber 1925. 

Mr, Stveshwar Dayal, for the Petitioner: 

Messrs. L. N. Singh and S. P. Asthana, 
for the Opposite Party. 


JUDGMENT.—This was an applica- 
lt is 
& vəry simple matter and arises in the fol- 
lowing way. 

The applicant here desired to bring a 
sultan forma pauperis and applied to the 
First Subordinate Judge of Arrah, claiming 
a declaration of his title to and recovery of 
possession of certain property and other 
reliefs. The plaintiff's allegation that he 
was a pauper appears to have been sub- 
atantiated. The suit was admitted and it 
seems to have progressed to some extent, 
but after the action had proceeded for some 
months, the plaintiff, (that is the applicant 
here) found it necessary to apply to amend 
his claimin respect of the description of 
the property to which he claimed posses- 
sion. The Subordinate Judge, however, 
thought that the amendment which the 
plaintiff asked for was of such a far-reech- 
ing character as to alter materially the 
form and nature of his claim; and, in con- 


` sequence, on the 16th of August 1924 he 


passed an orderrefusing to allow the plaint- 
iff to make the amendment which he asked 
to make but allowing the plaintiff to “with- 
draw from the suit with permission for 
fresh suit.” But the Subordinate Judge 
adds “Plaintiff must pay defendants’ costs 
incurred up-to-date as a condition. pre- 
cedent for instituting afresh suit,” 

Now, on the 24th of October 1925, the 
plaintiff made a fresh application to the 
First Subordinate Judge of Arrah asking 
that he might be allowed to bring his fresh 
suit againin forma pauperis. It was un 
deniable thatthe plaintiff was a pauper, 
but the defendants’ Pleader, whenthe matter 
came up before the Subordinate Judge on 
the 24th October last, drew the attention 
of the Gourt to the fact that the plaintiff 
had not yet paid the costs which he had 
been ordered to pay to the defendants in 
the previous suit which he had been allow- 
ed to withdraw. The learned Subordinate 
Judge, remarking that it had been directed 
that the payment of these costs was imposed 


= 
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upon the plaintiff as a condition precedent 
to his liberty to commence a fresh sults 
thought that the fresh suit could not be 
entertained at all until these costs were 
aid. 
I It ia true that the Pleader for the plaint- 
iff asked for some time so that he could 
find money to pay these costs; but the Sub- 
ordinate Judge, for no particular reason, at 
least for no good reason, stated that no 
time would be allowed. In consequence, 
the Subordinate Judge refused to entertain 


the application of the plaintiff at all and. 


dismissed the application made by the 
plaintiff to be regarded as a pauper and 
consequently his application to bring this 
second suit stood also dismissed. 


Now, I think it is quite clear that this 
order was one which could not and should 
not have been made. The case of Kuldip 
Singh v. Kuldip Choudhuri (|) decided by 
Chamier, C. J., and Sharfuddin, J., and the 
case of Deb Kumar Roy Choudhury v. Deb 
Nath Barna Bipra (2) show quite clearly 
that the order which the Subordinate Judge 
made on the 24th October last was one 
which cannot be supported. ln the last of 
the two cases quoted, it was held that where 
a plaintiff is allowed to withdraw a suit 
with liberty to bringa fresh suit on his 
depositing the costs of the defendant within 
a specified time, but where the order con- 
tains no direction to the effect that on 
failure to pay within that time the suit 
will stand dismissed, the non-payment of 
such costs within the time specified does 
not bar the fresh suit. The only course to 
þe adopted bythe Court in such a case is 
to stay the hearing of the fresh suit until 
the costs are paid and when they are paid 
to proceed with the trial of the fresh suit. 
It will be seen that that case which | have 
just quoted is an even slronger case than 
the one which is the subject matter of the 
present application now before me. The 
question as to the applicant being a pauper 
or not is, for the moment, quite beside the 
mark. Now, it is clear, therefore that what 
the Subordinate Judge should have done 
was to have considered the question as to 
whether the plaintiff was or was not a pau- 
per; and, if, as undoubtedly, it would ap- 
pear would have been the case, he had 
the conclusion that the plaintiff 
was a pauper, then he should have admit- 


(1) 44 Ind. Cas, 79; P. L, J. 63; 4 P. L, W. 134, 
(2) 64 Ind. Oas, 738, 
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ted his suit but stayed its progress until 
the costs which had been ordéréd to be 
paid in the previous suit by the plaintiff to 
the defendants had, in fact, been so paid. 
But, instead of this, he refused to lake any 
steps toinguire whether the plaintiff was 
a pauper and in consequence he rejected the 
application for the institution of the fresh 
suit as acorollaiy. 

Now, by the vist of November, that is to 
say, less than a month after the order made 
by the Subordinate Judge on the 24th of 
October Past, the plaintiff had,in fact, deposit- 
ed the costs of which he had been mulcted 
in the first suit brought by him; and on 
that date he made an application to the 
Court for permission to sue afresh. But 
the Subordinate Judge thinking that he was 
bound by his former decision of the 24th 
Ovtober came to the conclusion that he 
must reject both the application to sue in 
forma pauperisand the application to bring 
a fresh suit. I suppose he thought that 
jin view of his earlier order he was de- 
barred from re-opening the matter. This 
may or may not be so, but I have no 
hesitation in coming to the conclusion that 
as the order of the 21st of November 19:5 
was rightly or wrongly based upon the 
order of the 24th of October 1925, which 
was patently a bad order, the latter order 
as well as the penultimate order must both 
be set aside. 

The order of the 2lst November 1925 of 
the Subordinate Judge as well as the order 
of the Subordinate Judge of the 24th 


. October 1925 will, therefore, both be set 


aside. The Subordinate Judge must now 
hear the application made on the 2lst 
November 1925 de novo; he must first con- 
sider whether the plaintif isa pauper and 
if he decides that he has made out satis- 
factorily that he 7s,a pauper he should, 
subject to any other provisions of the law 


` relative thereto, permit the plaintiff to 


commence and continue his fresh suit. As 
I have sald before, the costs which the 
plaintiff was ordered to pay when he was 
allowed to withdraw his previous suitas a 
condition precedent to his being allowed to 
bring a fresh suit have now been paid or 
deposited and thereshould, therefore, be no 
further obstacle in the way of his prosecut- 
ing his claim. 

P. D, 

Z.K, 
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RANGOON HIGH COURT. 
SPECIAL SECOND UIVIL APPRaL No. 529 
“OF 1924. 

May 20, 1925. 

Present:—Mr. Justice Carr. 

MA THU ZA—AprELLANT 
VETSUS 

MO PO SHEI N—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 144—Exe- 
cutrton of decree—Sale of immoveable property — 
Appeal—Decretal amount, reduciton in, effect of— 
Sale, whether can be set asıde— Restitution. e 


| Where immoveable pers is sold in execution of * 


a decree for money but the decree 1s subsequently 
` modified in appeal and the amount awarded to the 
decree-holder 18 reduced, the judgment-debtor is not 
entitled to apply for restitution of the property sold 
but is entitled to recover the difference between the 
amount decreed by the Trial Court and that decreed by 
the Appellate Court. 


~ Second appeal against a decree of the 
District Court, Pyapon, i in O. M, Appeal No. 
73 of 1924. 
Mr, Rahman, for the Appellant. 
Mr. Villa, for the Respondent. ~ 


JUDGMENT.—This judgment will 
deal also with Oivil Second Appeal No. 
492 of 1924, in which the question for de- 
cision is the same as in this appeal, though 
the appellants are different. 

In Suit No. 93 of 1924 of the Sub-Divi- 
sional Court of Pyapon, Mg Po Shéin ob- 
tained a decree egainst Ma Thu Za for 
Rs. 1 8CO with costs Rs. 259-12-0. 

In Execution No. 132 of 1921 of the same 
Court he took out execution of this decree 
and attached a portion of a holding of the 
paddy land belonging to Ma Thu Za. 
This was sold on the 21st March, 1922, and 
was bought by Po Shein himself ‘for 
Rs. 2,100. He paid in Rs. 105 as the Bailiff’s 
commission and set off the rest against his 
decree, which was not fully gatisfied. 

Meanwhile Mi Thu Za had appealed to 
the Divisional Court. Her appeal was dis- 
missed on the 8th-April, 1922, and a fur- 
ther sum of Rs. 90-8 0 was awarded against 
her as costs. She filed a Second Appeal 
No. 203 of 1922 of the Chief-Court and. was 
partially successful in this. The substan- 
tive amount awarded to Mg. P. Shein was 
reduced to Rs. 1,150 and the costa granted 
to him to Rs. 66-4-0. The wording of the 
order-in this appeal was “The decrees of 
the Courts below are set aside and reapond- 
ent willbe given a decree for Rs. 1,150 
with costs,” 

Thereupon Ma Thu Za filed an applica- 
tion in which she said that Po Shein’s 
_deoree had been set aside and prayed that 
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“he execution sale of the land be set aside. 
This application was under s. 144, C. P C. 
The statement of fact was at least disin- 
genuous., 

The Sub-Divisional Judge, however, ac- 
cepled her claim and on the wording of 
the order ofthis Court held that the decres 
had been set aside. I cannot accept this 
reasoning. The ordermust beread asa whole.” 
Its effect is to set aside the decree only in 
part and it leaves asubstantial part of the 
decree still standing. 

This was the view taken by the District 
Judge in first appeal. He set aside the 
order settling aside the sale. Ma Thu Zaw 
now appeals. 

In my view the decision of the District 
-Court was correct. A substantial part of 
the original decree remained in force and 
had the original decree been only for the 
amount granted by the finaldecree,it would 
still have been open to the respondent to 
attach the land and bring it to sale. He 
might, perhaps, in those circumstances 
have attached a somewhat smaller part of 
the holding, but it is obviously impossibte 
to determine whether he would have done 
so, or what part of the land sold should 
have been left unattached. In my view 
she was not entitled to have the sale set 
aside at all, but certainly she was not en- 
titled to have it set aside unconditionally, 
as she asked. At the least, it was incum- 
bent on her to pay up the amount of the 
final decree and the costs of execution. 

She is, of course, entitled to restitution 
and may claim the balance ofthesale pip- 
ceeds after deducting the amount of the 
final decree and the total costs of execution. 
But she has not as yet claimed this and 
may be left to do so. 

This appeal is dismissed with costs. 

Second Appeal No. 492 arises out of a 
suit by Po Shein, the respondent, for mesne 
profits of the same land. The defendants- 
appellants kept him out of possession of 
it after his purchase at the executioh sale. 
Their defence is that as his decree has been 
set aside, he has no title. 

Their case is even weaker than Ma Thu 
Zas. Even had the latter been entitled to 
have the sale set aside, that eale would still 
hold good unti] set aside bythe Court. The 
appellants were mere trespassers and are 
liable to Po Shein for the mesne profits. 

eng appeal also will be dismissed. 

Appeal dismissed, 


878° ° 


BOMBAY HIGH COURT. 
First CIvIL APPWAL No. 5 oF 1925, 
October 6, 1925. pae 
Present:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar, 
.LAXMAN GANESH JOG AND ANOTHER 
—Drranpants Nos. 5 AND 8—APPELLANTS 
VETSUS 
RAMABAI VENKATESH JOG—~ 
—PLAINTIFF-——RESPON DENT, 

Dekkhan Agriculturtsis’ Relief Act (XVII of 1879), 

as. 3, 20, #i—Arbitratiun~Decree passed on award— 
Provisions of Act, whether applicable. 

Sections 20 and 71 ofthe Dekkhan A riculturists’ , 
Relief Act are not applicable to a case where a decree” 
has been passed in terms.of an award arrived at on 
arbitration out of Court, imasmuch as an application 
to file such an award is not a “suit” of the description 
mentioned in s. 3 of the Act. 

First appeal from the decision of the 
First Olass Subordinate Judge at Satara, 
in Darkhast No. 754 of 1923. 

Mr, A. G. Desai, for the Appellants. 

Mr. S. S. Patkar, for the Respondent. 


JUDGMENT. 

Fawcett, J.—The appellants say that 
they are entitled in execution proceedings 
to prove that they are agriculturists, and 
that, therefore, the provisions of ss. 20 and 
71 of the Dekkhan Agriculturists’ Relief 
Act are applicable in their case. The 
decree that was passed against them was 
one granting an application to file an award 
and passing a decree in terms of the 
award, No question of the status of the 
defendants as agriculturists or otherwise 
was raised either in the proceedings prior 
to the award orin the proceedings in Court 
after the filing of the award, and such a 
question would not have been relevant. 


. The case of Muljt Prushottam Thakkar v. 


Goverdhandas Tribhuvandas (1) which has 
been relied upon by the lower Court in 
support of its view that the appellants, 
defendants Nos. 5 and 8, cannot now plead 
thatthey gre or were agriculturigts, is nat 
applicable, because it cannot be said that 
it has already been impliedly decided that 
they are not agriculturists. But the ques- 
tion ‘still remains whether the provisions 
of ss. 20 and 71 can properly be applied 
to the proceedings against the appellants 
for enforcing the decree cbtained against 
them, The respondent's Counsel has drawn 
our attention to Govindrao Narhar v, Amba- 
lal Mohanlal (2) where it was decided that, 


(1) 76 Ind. Oas. 148; 24 Bom. Ù. R. 1891; A. I R. 
1923 Bom. 36. 
@ 1 Tad, Cas. 366; 35 B. 310; 13 Bom, L, R, 352, 
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in a case where a decreehad been passed 
in terms of an award which-was arrived 
at on arbitration , out of Court on an ap- 
plication to filethat award, the Court had 
no powerto make any order as to instal- 
ments under s. 15B of the Dekkhan 
Agriculturists’ Relief Act, which did not 
apply, inasmuch asthe application to file 
the award was not a suit of the descrip- 
tion mentioned in s, 3, cl. (y) of the Act, 
That decision is based upon the view, 
which had already been taken by this Court 
in Mohae v. Tukaram (3) that an applica- 
tion to file an award is not asuit of the 
kind contemplated by the Dekkhan Agricul- 
turiste’ Relief Act, Section 15-B accord- 
ingly could not apply asthe decree was not 
obtained in asuit ior redemption, foreclo- 
sure or sale of the descriptions mentioned 
in s. 3, cl. (y) or cl. (z), of the Dekkhan 
Agriculturisis’ Relief Act. It seems to 
me that this decision equally applies to 
s. 20o0f the Act, which must obviously be 
restricted to the case of a decree passed 
against an agriculturistin a suit under the 
Act. If, therefore, this suit to file an award 
isnot a suit of the description mentioned 
in s.3o0f the Act, then if cannot be said 
that the decree was one of the kind referred 
to ins. 20, Section 71 also only applies 
to payments out of Court made in proceed- 
ings under the Dekkhan Agriculturists’ 
Relief Act, and if the decree was obtained 
ina suit which does not come under the 
Act, I cannot see how it can legitimately 


‘beheld that any proceeding to recover an 


amount due under such decree is a proceed- 
ing under the Dekkhan Agriculturists’ 
Relief Act. It has in fact been held in Sind 
that the principlé of the decision in Govind- 


. rao Narhar v. Ambalal Mohanlal (2) equally 


applies in case ofs. 71, and that decision 
seems to me te be correct. I would, how- 


‘ever, leave open the question of the pos- 


sible application ofs. 7] to a case different 
from the present, where there might have 
been fraud or some other consideration tak- 
ing the caseout of the ordinary category 
of that with which we have to deal here. 

For these reasons, In my opinion, the 
order of the Subordinate J udge declining to 
go into the point whether the appellants 
were agriculturists is correct, and I would 
dismiss the appeal with costs, 

Madgavkar, J.—I agree. 

Z. K. Appeal digmissed, 


(3) 21 B. 63; 11 Ind, Dec, (N. a) 44. 
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RANGOON HIGH COURT. 
First OivIL Arrear No 96 oF 1925. 
February 5, 1926 
Present:—J ustice Sir Benjamin Herbert 
Heald, Kr., and Mr Justice Chari. 
MA MA GYI—APPRLLANT 
versus 


U OHTT PE— RESPONDENT. 

Buddhist Law, Burmese —Succession—Agreement 
creating right of succession by survivorship, validity of 
-——Estoppel— Ignorance of law, effect of. ~ 

A Burman Buddhist cannot make atransfer of his 
ropelty which ıs intended to be operative only after 
isdeath An agreement, therefore, between a father 
and a son which creates a right of succeBsion by 
survivorship between them offends against the Burmese 
Buddhist Law of Inheritance and cannot be enforced. 
_ {p_889, col. a i 

No estoppel can arise from ignorance of the law 
which both parties to a transaction are supposed to 
know. |p 880, col. 2] 

First appeal from a decree in O. R. 
No, 46 of 1924 of the District Court of 
Amherst. 

Mr. Aye Maung, for the Appellant. 

Mr. Thein Maung, for the Respondent. 

JUDGMENT.—Appellant is widow of 
On Gaing, who was a son of one Maung 
Thein by his first wife Ma Ma. While Ma 
Ma was married to Maung Thein she 
inherited from her father the piece of land 
which is now in dispute. Ma Mais said to 
have died about 1899, and, soon afterwards 
apparently, Mg. Thein married Ma Me, 
On his father's re-marriage, On Gaing be- 
came entitled to a share in the land, but he 
never claimed his share. He nevertheless, 
presumably with his father’s consent, built 
a house on the land, ' 

in 1912 he and his father entered into an 
agreement (Ex. B) which recorded that with 
the knowledge and consent of their res- 
pective wives, such knowledge and consent 
being evideneed by their attestation of the 
document, they agreed that for the lifetime 
of both the land and the heuse should 
belong to them jointly and that on the 
death of either, the land and house should 
belong to the survivor and his heira, the 
heirs of the deceased to have nb interest 
in the property. The-document stated that 
the consideration for the agreement was 
on the one side, the father’s making the gon 
an equal joint owner of the land and on 
the other, the son's making the father an 
equal joint owner of the building. 

It is clearthat the object of this agree- 
ment was to secure that on the father's 
death, the son should succeed to the land 
to the exclusion of the step-mother because 
the land had been inherited by the first 
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wife, who was the son’s mother, 80 that the 
second wife might reasonably be regarded 
æ% having no interest in it. At that time 
the father, who was anelderly man, might 
naturally be expected to die before the eon, 
who was comparatively young, but, as a 
matter of fact, the son predeceased the 
father. 

After the son’s death the father wrote a 
letter (Ex. 4) to appellant, in which he 
said that the property was his and asked 
her tu send him the title-deeds, She sent 
a reply (Ex. 5) in which she said that she 
would have sent the title-deeds if they had 
been in her possession but she had not got 
them. She said nothing about his claim to 
be owner of the property. 

A few weeks later the father died also, 
and the step-mother sold her rights in the 
property to respondent, a lawyer who had 
married her daughter, 


Appellant sued respondent and the step- 
mother to recover a share of the property, 
but the step-mother died and respondent 
alone contested the claim. 

Appellant's case was that the agreement 
which was made between the father and 
son was invalid as offending against the 
Burmese Buddhist Law of Inheritance, that 
in apite of that agreement her husband was 
owner of the one fourth share of the land, 
to which he.became entitled on his father's 
re-marriage, that he was also entitled to 
the house which he had himself built, and 
that she was entitled to recover her hus- 
band’s interest in the property or its value, 
which she assessed at Rs. 5,500. 

Respondent replied that the agreement 
was valid, thatifit was invalid appellant 
having attested the document and acquiesc- 
edin the arrangement could not question 
its validity, being estopped by her acts and 
omissions, that his purchase of the land 
from his mother-in-law was bona fide, in 
full value of the property, which he alleged 
to be Rs. 3,000, having been paid, and that 
the suit, as a guit to set aside the agreement 
was time-barred. 

The Trial Court framed issues as” to 
whether or not the agreement was void, 
whether appellant was estopped from claim- 
ing a share of the property, what share if 
any, appellants husband had in the pro- 
perty, what was the value of the property 
and whether the suit was barred by limita- 
tion as alleged. 

Only respondent gave evidence. He said 
that he drafted the letter (Kx. 4) which his 
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father-in-law, Mg. Thein, sent to appellant 
after On Gaing’s death, and that “when he 
bought the property from Mg. Thein’s 
widow, Ma Me, he relied on the agreement 
(Ex. B) which he regarded as a valid agree- 
ment, and on appellant’s letter (Ex. 5). It 
is, however, to be noted that he had notin 
his written statement alleged that any estop- 
pel arose against appellant by reason of 
that letter, 

The Trial Court came to the conclusion 
that so far as the agreement purported tQ 
create a right of succession by survivor- 
ship, it was opposed to the Buddhist Law 
of Inheritance and could not be sustained, 
but the learned Judge held that appellant 
was estopped from claiming the property 
by reason of her having agreed to the 
arrangement made in 1912 and having 
failed in her letter (Ex. 5) to deny the claim 
to ownership which Mg. Thein made in his 
letter (Ex, 4). 

On these grounds appellant's suit was 
dismissed with costs. 

She appeals on the grounds that the 
agreement (Jik. B) was not proved, and that 
an invalid document cannot be validated by 
estoppel. 

We are clearly of opinion that so far as 
the agreement purported to create aright 
of succession by survivorship it offended 
against the Burmese Buddhist Law of 
Inheritance and cannot be enforced. It is 
now settled law that a Burman 
Buddhist cannot make a transfer of his 
property which is intended to be operative 
only after his death. [See the case of Ma 
Thin Myaing v. Maung Gyi (1).] The in- 
tention of the provision for succession by 
survivorship in the agreement (Ex. B) was 
undoubtedly to defeat the ordinary rules of 
inheritance so far as the step-mother Ma 
Me was concerned and we agree with the 
learned Judge in the lower Court that 
under Burmese Buddhist Law that could 
not be allowed. 


But it does not necessarily follow that 
the whole of the disposition of the property 
made in that document was invalid. The 
provision for succession by survivorship 
was, in our opinion, separable, and although 
weare unable torecognise that provision, 
we may nevertheless recognise the dispo- 
sition apart from that provision. Mg. 
Thein had an undoubted right to make his 


son jointand equal owner with him in the 


(1) 75 Ind. Cas. 166; 1. R. 351; A. I. R. 1924 Rang. 13. 
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land during his lifetime and similarly On 
Gaing was entitled to make his father joint 
and equal owner with him in the house and 
in his interest, if any, in the land, It fol- 
lows that at the time of bis death, On Gaing 
was owner of ahalfshare of the land and 
a half-share of the house, and that appel- 
laut as his widow would be entitled to 
recover those shares. It follows further 
that the details of appellant's claim as made 
in her plaint were mistaken. She claimed 
a quarbver-share in the land, presumably on 
the supposition that her husband, by reason 
of his father’s re marriage had become en- 
titled to that share. But On Gaing had 
never claimed the share of the land to which 
he became entitled on his father's re-mar- 
riage, and the claim when made by appel- 
lant would be time-barred. She also claimed 
the whole of the house, whereas if the dis- 
position recorded in the agreement be 
confirmed, except in respect of the supposed 
right of survivorship, her husband's share 
would be only one half. We are of opinion 
nevertheless thatin spite of this mietake in 
her statement of her claim we have power 
to give her the share to which we find her 
actually entitled. 

We hold, therefore, that unless she ig 
estopped from claiming it, appellant is 
entitled to half the land and half the house, 

As for the alleged estoppel it seems to us 
that no estoppel can possibly be based on 
her letter (Ex. 5). The letter could not 
affect Mg. Thein’s position adversely, 
and, therefore, it could not affect respondent 
in so far as he stands in Mg. Thein's 
shoes. ‘There is no question of the appli- 
cation of 8.41 of the Transfer of Property 
Act in the respondent's favour, since he 
took the transfer of the property with full 
knowledge eof the facis, having himself 
drafted the letter (Hx. 4) to which appellant's 
letter (Ex. 5) was a reply. We hold, there- 
fore, that there is no estoppel against ap- 
pellant by reason of her letter (Ex. 5). 


As for the estoppel suggested in respect 
ofthe agreement, even if we suppose that 
appellant acquiesced in the making of the 
agreement, we do not see how that fact 
could estop her from denying its validity, 
since no estoppel can arise from ignorance 
of the law which both parties are supposed | 
to know [See the case of Gurulingaswami 
v. framalakshmamma (2).] 

We are, therefore, of opinion that no 


(2) 18 M.53; 4 M L. J. 297; @Ind, Dec. (x, a.) 387, 
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estoppel arises against appellant by reason 
either of her letter (Ex. 5) or of her attes- 
tation and alleged acquiescence -in the 
agreement of 1912, and we hold that she 
18 entitled toa decree for possession and 

artition of half the land and half the 

ouse. As, however, she herself valued the 
land at Rs, 2,000 and the house at Rs. 5,000, 
and expressed her willingness to take the 
value of her share in money, respondent 
will have the option of paying into Court 
Rs...3,500 as the value of her share. If he 
shall be unwilling to exercise that option, 
then the property as a whole, that is, the 
house and the site on which it stands, will 
be sold and the proceeds of the sale will 
be divided between appellant and respond- 
ent, both being, of course, entitled to bid 
at the auction. 

The judgment and decree of the lower 
Court are accordingly set aside and apel- 
lant will be given a decree to the effect 
mentioned above. 

Respondent will pay appellant's costs 
throughout, 


Z. K. Decree set aside 


BOMBAY HIGH COURT. 
Spoonp CIVIL APPEAL No. 165 or 1923. 
February 17, 1925. 
Present:—Bir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee., 
TRIMBAK NARAYAN PUJARI— 
PLAINTIFF—APPELLANT 


versus 
DAMU BHAU SALI—Dergnpant— 


RESPONDENT. 

City Survey—Banad, grant of, effect of—Holder of 
sanad, whether can eject person in possession, 

There 1s nothing in the Bombay Land Revenue Code 
which lays down thatthe person who gets a sanad at 
the City Survey on his ex parte application, is entitled 
to turn out the person in possession of the land un- 
less the latter shows that he has a better title 


Second appeal from a decision ofthe First 
Olass Subordinate Judge, A. P. at Nasik, 
in Appeal No. 185 of 1921, confirming a 
decree of the Joint Subordinate Judge 
at Nasik, ia Oivil Suit No. 441 of 1920. 

Mr, D. A. Patwardhan, for the Appellant. 

Mr. R. G. Pradhan, for the Respondent. 

JUDGMENT.—The plaintiif failed to 
prove his title. It has been argued that 
because he got his name entered in the Oity 
Survey as the owner of the land in dispute 
Bnd obtained a eanad,-the Court is bound 
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to consider him asthe presumptive owner 
of the land, and that the defendant was 
bound to. show some better title in order 
to defeat the plaintiff's claim. But there js 
nothing inthe Bombay Land Revenue Coce 
which justifies usin saying that a person 
who-gets a sanad at the City Survey on his 
ex parte application, is entitled to turn out 
the person in possession of the land, unless 


he shows that he has a hetter title. The 
appeal is dismissed with costs. 
2 K. Appeal dismissed. 
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RANGOON HIGH COURT. 
SECOND OIVIL APPRAL No. 150 oF 19253. 
January 25, 1926. 
Present:—Mr. Justice Chari. 

MG. SAW AND oTHERS—APPELLANTS 
versus 
MA BWIN BY U— RaseonpeEnr, 

Civil Procedure Code (Act V of 1908), O XLI, rr. 11, 
8]--Appeal dismissed at preliminary hearing—Judy- 
ment, contents of. 

The provisions ofr. 31010 XLI of the O P C 
are applicable to a judgment dismissing on appeal, 
under r. 11 of the order, and such a judgment must, 
therefore, be written in. accordance with the provisions 
ofr. 81. [p.883, col. 1] 

Second appeal from a decree in Civil 
Appeal No 24 of 1924 of the District Court, 
Myingyan. 

Mr. Surly, for the Appellant. 

Mr. Dutt, for the Respondent. 

JUDGMENT.—This is a second ap- 
peal against the judgment and decree of 
the District Court of Myingyan. The plaint- 
iffrespondent filed a suit in the Sub-Di- 
visional Court of Myingyan, claiming pos- 
session of certain property from the defen- 
dants on the allegation that the property 
belonged io her adoptive parents now dead, 
She obtained a decree inthe Trial Court. 
and the defendants appealed to the District 
Court. The District Judgein a very short 
judgment dismissed the appeal under O, 
XLI, r. 11, of the O. P. O, without issuing 
notice to the respondent. The defendants 
now appeal and the only point of law 
argued on their behalf is that the judgment 
of the District Courtis notin accordance 
with the mandatory provisions of O. XLI, 
r. 31, of the Code. Mr. Justice Carr in 
admitting the appeal made a note that tha 
judgment fails utterly to comply with those 
J amin entire egreement with 
him and my only doubt was whether the . 


d 


882 
provisions of O, XLI, r. 31, apply to those 
cases in which the Appellate Court dismisses 
an appeal summarily under the provisions 
of O. XLI, r. 11. 

The rulings are not uniform on this point, 
In the caseof Ramia Deka v. Brojo Nath 
Saikia (1) the Calcutta High Court was of 
opinion that a summary dismissal of an 
appeal under s. 551 of the old Code (corres- 
ponding to O, XLI, r.11 of the new) did 
not relieve the Court from the necessity of 
writing a judgment which according to 
the provisions of s. 574 of the old Odtle 
(corresponding to O, XLI, r 31, of the new) 
should show the points raised, the decision 
upon the points and the reasons for that 
decision. This case was cited with appro- 
val by another Bench of the same High 
Court in Rakhal Chunder Tewari v. Satindra 
Deb Rai (2), but in another case of the 
same Court Pachi Dasi v. Bala Das (3), the 
two learned Judges who composed the 
Bench differed in their opinion, Oox, J., 
being of opinion that s. 551 of the then 
Code was not controlled by s. 574, while 
Richardson, J., was of a contrary opinion. 
It is true that all the above cases were cited 
under the old O. P.C butin a very recent 
case decided by a Bench of the same High 
Court consisting of Sir N. R. Chatterjee 
end Mr Justice Panton, Bipin Behari 
Chattopadhya v. Jogendranath Bandopadhya 
(4), after a review and consideration of the 
authorities of their own Court and of the 
other High Courts adhered to the view ex- 
pressed in Rami Deka v Brojo Nath Saikia 
(1). The Madras High Court in the case of 
Royal Reddi v. Linga keddi (5) took the 
samc view as the Calcutta High Court in 
respect of the corresponding section of the 
© P, O then in force. The Allahabad High 
Qourt, bowever, seems to be of a different 
opinion. In the case of Sawin Hasan v, 
Piran 0), the learned Judges dealing with 
an nppeel which was summarily dismissed 
undera 551 of the then Code were of opi- 
nion that the provisions of s 574 were not 
applicable in their entirety to the case of 
an appeal dismissed under s. 551 of the 
Code, They also say: “We think this is 
avident from the immediately preceding 
secticns, and in particular s. 571,” It is 


(1) 250 97:1 C. W, N. 692; 13 Ind. Dee. (x. B.) 00. 
(2)5 O. Ld. 348, 

(3) 2 Ind. Cas. 405; 18 C. W. N. 1081. 

t4) 85 Ind. Crp 479. 

(8) AM] 51nd dur. 618: 1 Ind. Dec. (x. 8.) 657. 
(6) 30 A, 310; 5 A, L, J, 800; A. W. N, (1908) 118, 
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difficult to see how it isso evident unless 
it be thats. 571, which lays down that the 
Appellate Cou: shall pronounce judgment 
in open Court enacts». that the judgments 
shall be se pronounced after hearing the 
parties or their Pleaders implying that the 
judgment, which the Appellate Court was 
directed to pronounce, was to be pronounc- 
ed after both the appellants and respond- 
ents or their Pleaders have been heard in 
support of their respective cases. If this is 
the effect of ss. 571 and 574 of the old Code 
(corresponding to rr. 30 and 31 of O XLI, 
of the new), then an Appellate Oourt dis- 
posing ofan appeal under O. XLI, r. ll, 
need not write a judgment at all in such 
cases. There is no indication in the Allah- 
abad judgment to what extent, if not in its 
entirety, s. 574 of the Code does apply to 
cases disposed of under s. 551 but the con- 
cluding passage of that judgment that there 
was nothing in the case before them to 
show that the District Judge did not apply 
his mind tothe facts of the case and the 
grounds taken before him, would seem to 
indicate that there must be a judgment 
in such cases and ‘thatthe judgment must 
at all events show that the District Judge 
applied his mind to the facts of the case 
and the grounds argued The Bombay 
High Court took a view similar to the Allah- 
abad view in the case of Tanaji Dagde v. 
Shankar Sakharam (7). This decision was 
overruled by a Full Bench of the same High 
Court, not on the ground that the decision 
itself was unsound, but on the ground that 
there was a circular of the Bombay 
High Court, having the force of law, 
which cast on the subordinate judiciary 
the duty of writing a judgment even 
in cases falling under O. XLI, r. ll, 
[Hanmant, Rukhmaji v. Annaji Hanmant 
(8)]. Sir Basil Scott in the Full Bench case 
admitted that there was much to be said 
for the reasoning in Tanaji’s case (7) on the 
materials which were then before the Court, 
and Beaman, J., who wasa member of the 
Bench which decided Tanaji’s case (7), was 
of opinion that if the question depended 
only on a true construction of O. XLI, he, 
in spite of the conflicting judgments which 
had been cited before the Court, would 
have adhered to the view expressed by 
Hayward, J.,in the earlier case. With the 
greatest respect, [am unable to accept the 
reasoning of that learned Judge (Hayward, 

12 Ind Cas, 564; 86 R. 116; 13 Bom. L, R. 1002, . 

(8) 20 Ind, Cas. 648; 37D, 10; 15Bom, Li. Re 76, 
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J.,) which is based on the arrangement of cases dismissed after notics to the respond- 


the rules in O, XLI of the Code. A re- 
arrangement of a sectipn in a new Oode 
does not necessarily imply a change in the 
law. Where théwords of a section are 
clear and unambiguous, as those of O. XLI, 
r, 31 are, it is hardly permissible to curtail 
their plain operation ona consideration of 
the arrangements of the section. Nor, in 
my opinion, does the arrangement of rules 
in O. XLI lead to the conclusion that r. 31 
does not apply to judgments pronounced 
under O. XLI, r. 11. 
under a separate and general heading 
“Judgment in Appeal” whicb must neces- 
sarily govern all cases in which an Appel- 
late Court writes a judgment. The argu- 
ments of Mr, Justice Hayward would be 
reasonable and intelligible if the Oode 
authorised the Appellate Court to reject an 
appeal without admitting it. But O. XLI, 
r. 11, only enables the Court to dismiss the 
appeal. Such a dismissal must be followed 
by a decree and a decree can only be based 
on a judgment (O. XLI, r. 35). It seems to 
me that the duty of writing a judgment 
in all cases is cast upon an Appellate Oourt, 
no matter in what manner the appeal is 
disposed of and that the provision of r. 31 
of O. XLI must necessarily apply to such 
judgments. The words of r. 30 “after hear- 
ing the parties or their Pleaders and refer- 
ring to any part of the proceedings” mean 
no more than that the Judge shall give 
an opportunity to the party or parties 
before him of arguing their case and tha 
words “after referring to any part of the 
proceeding’ merely contemplate Gases 
where such reference is unnecessary, as for 
example, where the Trial Gourt has dig- 
posed of the case on a point of law which 
is clearly set out in its judgment. These 
words do not imply that the section applied 
only in those cases where there are two 
parties to be heard and where the records 
are before the Court to be referred to. 
Considering the matter on pfinciple, Iam 
inclined to hold that the view of the 
Calcutta High Oourt isthe sounder, one. 
The object of O. XLI, xr. 31 is to have on 
record the decision of the Appellate Court 
with the reasons therefor so that the Court 
of second appeal whichis bound by the 
findings, may have before it materials 
from which it cau ascertain the views of 
the Court of first appeal. This necessity 
exists in cases summarily dismissed under 
O, XLI, r, 11 just as much ae it exists in 


Rule 3b appears, 
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ent and full hearing. There are no deri- 
sionsfon this poiat in this High Court. 
There is, however, a letter, General Letter 
No. 13 of 1925, addressed to all the District 
Judges wherein their attention is drawn to 
the necessity of a judgment complying with 
the provisions of O. XLI, r. 31 of the Code. 
This letter contains the following pass- 
age:—"This applies as much to a judgment 
dismissing the appeal under O. XLI, r. lt 
as to one given after a hearing of both 
parties.” This, though not a judicial pro- 
nouncement expressed in & ruling was the 
considered opinion of the Hon'ble Judges 
of this High Court. I, therefore, prefer to 
follow the Oalcutta ruling. 

I hold thatthe judgment of the lower 
Appellate Court does not conform to ths 
provisions of O. XLI, r 31. It is set aside 
and the case is remanded to the Districts 
Oourt for pronouncement of a judgment in 
accordance with law. If the learned Judge 
presiding in the District Court isa differ- 


ent Judge or if he be the same Judge but. 


has forgotten the arguments placed hefors 


him, it will be open to him to ask the 


appellant to re-argue the appeal. The 
costs of this appeal will abide the result. 
There will be a refund of the Oourt-fees ia 
respect of the appeal tothe appellant under 
8, 13 of the Court Fees Act. ; i 

Z, K, Case reman'led, 


MADRAS HIGH COURT, 
APPEALS Nos, 58 anp 59 of 1928, 
February 22, 1926. 
Present:—Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rag, 
Tan COLLECTOR or CHINGLEPU DL 
DISTRIOT, SAIDAPET— APPELLANT 
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KADIR MOHIDEEN SAHIB—Respos DENT, 
Land Acquisition Act (lof 1894) sa 9, 25, 2s 
Notice of acquisition, defects in— mission bo nene 
claim. before acquisition officer, egfcet ef —Prineip o r> 
valuation—Land surtable for building aite and els ; 
field—Determination of value—Intercet, when can cs 

allowed, 

A proper notice under s. 9 of the Land Acai is:tina 
Act is a pre-requisite to procecdings under s 25 ¢ 
the Act. Lp. 881, col, 1] 

Where the notification and notices issued under 
the section do not clearly define the propaily ard n 
is not capable of identificatfon, and the requ: 
notice of JQ days is not given, the elammin; 3 


omission tc make a claim before the Deputy Collector 
cannot be held to be “without sufhcient reason” under 
cl. (3) ot s. 25 of the Land Acquisition Act and the 
stringent provision of cl (2) by which the ount 
awaraable by the Court 1s limited to thé amount 
awarded by the Collector is inapplicable. 

In awarding compensation tol compulsory acquisi- 
tion of land under the Land Acquisition Act, the 
correct principle to apply is to assess the market 
value of the land as put to its most lucrative use. 
Any and every element of value which the land 
possesses to the owner must be taken into considera- 
tion in so far as it increases the value to him. 

“other words, not the land alone but the land with all 
its potentialities must be considered ın assessing the 
value, but the claimant 1s not entitled to the hypothe- 
tical profit which in certain events, he is likely to 
make out of the land. [p. 889, col. 1.] 

Where land which is acquired is suitable for use for 
two different purposes, the claimant is entitled to have 
it valued in both ways and to be awarded the higher 
of the two values. |p 884, col. 2 | 

The true measure of compensation for a clay field 
is the price the clay would fetch asand when won 
and raised, less the cost of working the brickfield and 
winning and raising the clay. [p. $90, col 1.) 

Eden v. North-Eastern Ry. Co., (1807) A. U. 400; 78 
L. J. K. B. 940; 97 L. T. 254; 71 J. P. 450; 23 T. L. R. 
685 and Raghunatha Rao v. Secretary of State for 
India, 60 Ind. Oas. 187; 44 M. 264, 39 M. L. J. 623; 

1920) M. W. N. 759; 28 M. L. T. 387, 13 L. W. 11, 

Howed. 

Under s. 28 ofthe Land Acquisition Act interest 
can be awarded not from the date of the award but 
from the date on which the Government took posses- 
pion of the land acquired. 

Appeals against the award of the District 
Court, Chingleput, dated the 8th August 
1922, ın Compensation Reference Nos. 3 and 


4 of 1916 on its file. 


oe Government Pleader, for the Appel- 
nt. 

` Messrs. Nugent Grant and A.C. Sampath 
dyengar, for the Respondent. 


: JUDGMENT. 

Krishnan, J.—I have had the advant- 
Age of reading the judgment of my learned 
brother and as I agree with him generally 
I shall deal with the case only briefly. 

The objection based on s. 25, cl. (2) of the 
Land Acquisition Act,I of 1894, is clearly 
untenable. Olauce (1) says that the claim 
to compensation has to be made “pursuant 
to the notice given under s. 9” and this 
makes a proper notice a pre-requisite. Now, 
as shown by the District Judge and by my 
learned brother, such a notice was not given 
in this case, the notices all being defective 
in ore way or another. The claimant's 
omission, therefore, to make a claim before 
the Deputy Collector was not ‘without 
sufficient reason” and he escapes the appli- 
cation of the stringent provision of cl. (x) to 


his case, 
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As regards the value of the land acquired, 
which 18 the most important item in the 


e total valuation, .it is conceded that the 


d 


claimant is entitled to have his land valued 
with reterence to the most profitable use ıt 
can be put to. The land 1s very suitable 
for a brickfield as shown by the evidence; 
in fact the Government is acquiring it ior 
the very purpose of using it as a brick- 
field. lt is also suitable as a building site 
as proved by witnesses like Mr. Namberu- 
mal Ohetti, a well-known citizen and build- 
ing contractor of this city. The claimant 
is, therefore, entitled to have his land 
valued in both ways and given the higher 
value whichever it may be. 

The claimant askea us to value his land 
in the first instance as a clay producing 
land for making bricks. We were taken 
through a body of evidence about the profits 
made by brick makers ın the neighbour- 
hood and the learned Counsel for the claim- 
ant relying on the case of Kugby Portland 
Cement Co. vy. London & N. W. Ry. (1) 
argued that in assessing compensation 
regard must be had to such profits. We 
cannot accede to this argument. The case 
cited is a peculiar one; there the arbitrator 
had to assess the market value of lime- 
stone which was quarried by the Uement 
Oo., and used by it in making cement 
but which had no market and, therefore, 
no market value could be directly deduced. 
What the learned Judges held was that 
though there was no market for the lime- 
Btone 16 still had a market value which had 
to be ascertained indirectly by estimatmg 
what value it had to the claimant com- 
pany itself and that for this purpose‘the 
total profits of that company wnich includ- 
ed the price of the limestone as the com- 
pany paid no price for it, should be kept 
inview. They make it clear, however, in 
their judgments that the profit of the 
company was not a proper measure of 
compensation at all but was only an in- 
dication as to what the proper compensa- 
tion payable in that case was. The method 
adopted was a purely hypothetical one for 
ascemaining the value ot the limestone as 
no other methods were available. That 
case 18 not applicable to the present case 
as clay seems to have according to the 
claimants own evidence a market and a 
market value but untortunately for the 
claimant he has taken no trouble to give 

(1) (1908) 2K. B.C06; 77 L.J, K. B. 1006; £8 LUN 
BEU; 72 J, P, 245; 24 T, L R. 56L, 
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us the necessary details’ to enable to us to 
calculate that value, The evidence of his 
9th witness who is the only witness who 
speaks to the market value showa that a 
cartload of clay of 20 c. ft. was worth 12 
annas to Re. 1-4-0 in 1914 in and near 
Madras. Todeduce the value of the clay in’ 
situ one must know the cost of the labour 
required for mining the clay and the costs 
of carrying it to Madras or placgs near for 
sale; without such details the value of the” 
clay itself cannot be ascertained. I agree with 
mv learned brother that*it is too late now to 
ask us to send the case back to take fur- 
ther evidence. No affidavit has been filed 
and no proper reasons have bsen given 
why such evidence was not given in the 
lower Court. 

The learned District Judga has attempt- 
ed to value the land as a brick-field by 
taking the royalty that may be properly ob- 
tained from this land if leased out to a 
brick maker. The valuation on the basis of 
royalty is as shown by my learned brother 
not altogether a proper method in this case 
as it only gives the compensation payable 
to the lessor where lease rights have been 
created and lessees have also to be com- 
pensated in addition. Here the claimant is 
the sole owner of one piece of the land 
acquired and the kudivaramdar of the other, 
No interest of brick making lessees are 
involved. If, however, in the absence of 
other methods, a royalty basis is to be taken 
as was donein Mohini Mohan Banerjee v. 
Secretary of State for India (2), I agree 
that a 4 annas rate per 1000 bricks is 
quite a fair rate, and that an acre may 
be expected to yield a royalty of Rs. 2,500 
in all. The mistake that theeearned Judge 
has made in taking that as a basis for 
compesation at Rs. 2,000 an acreis that he 
does not make a sufficient deduction for 
the length of time that will be required 
to realise the royalty from the whole of 
the land acquired. The evidence on claim- 
ant’s side itself shows that it would” take 
about 50 years to work the whole of the 
elay on the land, which is about 55 acres 
in extant; that means that it will take some 
30 years at least to exhaust theclay on 
the land acquired. The proper compensa- 
tion will ‘thus be only the capitalised pre- 
sent value of the clay or such a sum as 
would when invested say in 6 per cent. 
bonds enable Rs. 2,500 a year to be drawn 


a 67 Ind.. Oaa 25, 34 Q. L. J. 188; 25 0. W. N 
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for by years aud be exhausted by the end 
of that tims. This is so, a3 tha taking of 
the clay will reduce the land toa pit 12 to 
15 feet deep at the end of ths period, of 
practically no value. That land may have a 
little value but it is comparatively smell 
being less than R3. 100 an acre. It may ba 
that that value should be added to the 
total sum arrived at. Taking the roval.y 
mathod of valuation then, the present total 
value of tha 33 acres and odd will not 
exceed some Ra. 35 or 40,000 when worked 
out mathematically, that is Rs. 1,000 to 
1,250 an acre. Even if we add something co 
this amount to reprasent the excess vale of 
the land tothe owner over and above the 
royalty he may get, the price will not 
excesd Rs, 1,500 an acre. The value so 
calculated is smaller than ths value ong 
gets by treating the land as a building site. 

In what I havestated above, I hava treated 
the valuation of a clay field as governed by 
the principle stated by Lord Atkinsonin the 
case of Eden v. North-Eastern Ry. Co. (3: that 
the true measure of compensation is the price 
the minerals would fetch as and when won 
and raised lesa the costs of working the 
mine and winning and raising them. To 
the same effect is the ruling of this High 
Court in Raghunatha Rao v. Secretary of 
State for India (4: where the case of com- 
pensation for a stone quarry had to be con- 
sidered. 

What s. 23 of the Act requires us to do is 
to ascertain in the case of land acquired, its 
market value and that is made the criterion 
even in the case of mines and mincra‘s 
by the Land Acquisition (Mines) Act XVIII 
of 1885 s, 6. Market value has been defined 
in various cases as the price a willing- 
purchaser is prepared to pay toa willing 
seller for the property in the open markes, 
No purchaser will pay the calculated full 
value of the minerals existing in a mine 
when buying a mine for, he would get no 
profits out of his purchase as every pur- 
chaser expects to make. It is, therefora, 
contended that the full value of minernis 
in a mine should not be calculated and 
treated as the market value of the mire 
itself but only that value less a reasonal'e 
percentage deduction to represent tle 
buyer's profit, There is force in ths 
argument, in my opinion, but it ia not 


` 3) (1907) A C. 400; 76 L. J. K. B. 940; 97 L'I 254, 
71 J P. 450; 23 T. L R. 685 
(4) 60Ind. Cas. 187; 44 M. 284; 39 M. LOJ 6:3: 


(1920) M. W. N. 739; 238 M. L, Ț. 397; 19 L. W, 1 
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ylecessary to decide it in this case as éven 
without such a deduction, the compensa- 
tion does not work ont at a higher figure 
than if the land were valued ag a building 
pite 9 | 
Taking next the value of this land as a 
building site, it must be remembered that it 
45 not-very far from Madras and people have 
houses to live in, in places quite adjacent. 
The various sales in the neighbourhood 
have all been referred to by my learned 
brother and I need not, therefore, again 
refar to them. Some of them are useless 
for ascertaining the value of the land as the 
roperties sold included houses. whose valnes 
hace not been proved, The rates at which 
sales took place seem to vary very greatly. 
Nevertheless, from these sales and the oral 
evidence we have to fix the market value. 
Taking the evidence as a whole and making 
all due allowances, I agree with my learned 
brother that if we allow a sum of Rs. 2,000 
an acre (of 18 grounds) the valuation 
will be fair. Itis true that claimant pur- 
ehased the whole plot of 55 acres and odd 
for. Rs. 50,000 about 2 years before this 
acquisition, But this transaction was one 
between near relations and not an ordinary 
sale in the market. Half the price had 
already been allotted as a gift to the claim- 
ant and it is evident from the circum- 
stances of -this sale that the claimant got 
the property at a very favourable ‘rate, 
The price he paid cannot, therefore, well be 
treated as the basis of market value. It is not 
always possible to assess with mathematical 
accuracy the market value of any property; 
a certain amount of margin will always 
exist. On the whole the value of Rs, 2,000 
an acre is a fair and proper one in my 
opinion 7 
HsAs regards the other headings of valua- 
tion, lagree with the award as made by my 
learned brother. 
. Evidently the value given for the build- 
ings and for the trees are quite inadequate, 
The evidence shows that the central building 
was a fairly large one; after the acquisition 
it was not looked after and fell into ruins. 
At the time of the acquisition it was in 
quite a repairable condition and Mr. Nam- 
‘-berumal Chetty says that by spending 
. Rs. 4,000it would have been put in thorough 
repair and the building would have been 
worth Rs, 10,000 Mr. Sourinathan, the 
«Government Engineer, has only valued the 
building as debris and not asa standing 
‘structure at all, T agree Rs, 4,000 is a fair 
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‘value to give for all the buildings. The 
trees should be valued not as mere fire- 
wood butas standing tree§ yielding fruit, 
except those like Korakappalli which 1s 
only usefull as firewood. I think the amount 
fixed by my learned brother Rs. 4,800 for 
all the trees is quite proper. 

“The total award of this Court in favour of 
the respondent thus comes to Ra, 6,111-80 
over and above the award of the District 
«Judge in his favour. The fact that he is 
only the kudivaramdar in one of the plots 
acquired does not yeally make any differ- 
ence in this case as the melwaramdar has 
accepted what was awarded to him and 
has not appealed. The increase we have 
granted isin the interest that belongs ta 
the kudivaramdar. 

I would, therefore, dismiss the Appeals Nos. 
58 and 5Y with costs of the respondent and 
allow the memorandum of objections in 

art and modify the award of the lower 

Couri as proposed by my learned brother. In 
the memorandum I would direct the parties 
to bear costs. 
‘Venkatasubba Rao, 3J.—The Govern- 
ment have filed Appeals Nos. 58 and 59 
of 1923 from the award under the Land 
Acquisition Act of the District Judge of 
Chingleput and the claimant Kadir Mohi- 
deen Sahib has filed memoranda: of objec- 
tions in both these appeals The Deputy 
Collector who in the iirst instance enquired 
into the value of the property under s. 11 
of the Act made an award granting as com- 
pensation Rs. 6,677-18-8. The claimant was 
dissatisfied and on his application a refer- 
ence was made under s. 18 to the District 
Judge of Chingleput who by his award has 
increased the compensation to Ra. 81,609-12-0. 
The Governmént in their appeals urge that 
the amount awarded by the District Judge 
is too high, whereas the claimant in his- 
memorandum of objections contends that 
he is entitled to more. . 

The claimant did not appear before the 
Depulfy Collector who proceeded with the 
enquiry ex parte and a preliminary objec- 
tion based upon this fact was taken cn 
behalf of tke Government before the Dis- 
trict Court. That objection was disallowed 
and was againraised before us. tection 25 (2 
says that when the applicant has omitte 
without sufficient reason to make a claim 
to compensation the amount awarded by the 
Court shall not exceed the amount awarded 
by the Collector. Under 8,25 (3), however, 
the omission to apply will not operate as a 
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bar if the Judge finds that i$ is due to a 
sufficient reason. Under the section the 
sufficiency is to be found by the Judge 
and the question we have to decide is, whe- 
ther there are grounds for our interfering 
with the Judge's discretion. 
| The original notification in respect of the 
intended acquisition was published in 1914 
(Ex. 2). The Government then proposed to 
acquire 02°19 acres. The claimant was un- 
Willing to part with his property and this 
led to some correspondence betweefi him 
gnd the Government. Nothing definite hap- 
_ pened till October 1915 when the Govern- 
ment published another notification (Ex. 3) 
ata ting that they withdrew from the acquisi- 
tion of a part of the property, namely, 15°94 
acres. This notification was dated the 19th 
October 1915 and was published in the 
Gazette issued on the 26th of October. 
Defective as the notices issued ‘between 
Exs. 2 and 3 are, as the District 
Judge observes, we are really con- 
cerned with Ex. 3 and notices issued in 
pursuance thereof. The District Judge has 
held that the notification and notices did 
not clearly define the property and that it 
was not capable of identification and his 
view appears to be correct. Exhibit 2 
describes the property originally intended 
to be acquired and Ex. 3 the property with- 
drawn from the acquisition. From a per- 
usal of these two documents with the aid of 
the map that appears to have been available, 
it 1s impossible to locate the exact portion 
which the Government ultimately intended 
to acquire and no particulars were furnished 
to the applicant although he applied for 
them (see Ex. 4-M, dated the 30th October 
1915). At the time of theDeputy Oollector’s 
enquiry allthat was known, therefore, was 
the extent of the land that was to be acquir- 
ed but it was not possible to locate the 
portion and no facilities were given to the 
claimant for identifying the land. The 
District Judge has rightly held that this 
constitutes a sufficient reason under s. 25 (3), 
There is still another ground. The notice 
given to the claimant subsequent to Ex. 3 
ig Ex. O. This was apparently intended to 
bea notice unders. 9. This notice purports 
to have been issued in October and bears no 
date. Exhibit C contains the revised extent 
and it may, therefore, be presumed to have 
been issued only subsequent to Ex. 3 which 
is dated the 19th October. Section 9 
requires that the claimant shall be given at 
least 15 days’ notice. Exhibit O (granting 
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that it was issued on the 19th) which calls 
on him tò appear on the 30th Ovxtober is, 
therefore, clearly defective. The Govern- 
ment have not shown when that notice was 
issued but the most favourable assumption 
from their point of view, namely, that 1! 
was issued on the 19th of October, does not 
help their case. The claimant caunot be 
said to have committed default in having 
failed to appear in compliance with thi: 
notice. L agree withthe District Judge that 
this is again a sufficient cause under s. 25 (3;. 

The enquiry was apparently adjourned 
from the 30th October to the 23rd Novem- 
ber and onthe day previous to that fixed 
for the hearing, the claimant sent Ex. 4-F 
(dated the 22nd November 1915) to the 
Deputy Collector requesting him to grant 
an adjournment. This request was not 
heeded and on the 23rd, the Deputy Collect- 
or proceeded with his enquiry and made 
hisaward. The claimant might have with 
impunity quite ignored the notices in view 
of the defects to which I have adverted. 
But his request for the adjournment, in the 
circumstances was reasonable and the 
Deputy Collector ought not to have pro- 
ceeded with the enqiry ex parte. I am 
clearly satisfied that the District Judge has 
soundly exercised his discretion and | 
see no reason to interfere with his decision 
on this point. 

Having disposed of the preliminary objec- 
tion, I shall now proceed to consider the 
merits of the case. The property acquired 
consists of two contiguous plots of land in 
the ryotwart village of Arambakkam and 
the zemindari village of Chinnakudal, in- 
cluding certain buildings, trees and wells 
on the land. The land in Arambakkam 
village measures 19°51 acres, and that in 
the Ohinnakudalvillage 1355 acres, thus 
making a total of 33°06 acres. These two 
parcels form one block and for purposes of 
valuation, the appeals have been argued on 
the footing that they have to be treated 
alike ‘The lands are situated on the Poona- 
malle High Road, a part of which Hes 
within Madras and the rest outside its 
limits and are 4 miles 2 furlongs distant 
from the Fort St. George or n mile be- 
yond the Madras Municipal Toll Cate. 
The lands abutonthe High Real with a 
frontage of a furlong. They are bounded 
on the north by the Cooum River, the 
southern boundary being the Poonamalle 
High Road itself. Ifthe land in question 
had not been seyered from another bit be- 
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longing to the claimant, the Coount would 
then have been also the western boundary 
as the river takes a bend at that place. But 
as itis, between the Cooum on the west 
and the claimant's land, there intervenes 
thisstrip that has not been acquired. On 
the east, there is a brick-field belonging to 
Mr. Sawaminatha Pillai, claimant's 10th 
witness, It is shown in the map as plot 
No. 16. 

The first question that arises is, whethey, 
the value is to be assessed on the footing 
that the land is agricultural or that it is fit 
for building purposes or thirdly that it is 
land producing clay useful for making 
bricks, It is a well established rule that 
the correct principle toapply is to asseas the 
market value of the land as put toits most 
lucrativeuse. See Thareesaruma v. Deputy 
Collector, Cochin (5). The learned District 
Judge has held that as building site the 
land would be worth Rs. 1500 an acre, but 
as clay producing land Rs. 2,000 would be 
a fair price, As in his opinion the most 
advantageous way of enjoying the land, is 
to use it as a brick-field, he has awarded 
compensation at the higher rate. The 
learned District Judge has summarily 
rejected the theory and very rightly that the 
land is to be treated as agricultural land. 
I shall proceed to consider the two uses to 


which this land can be put, first as a build- 


ing site and then as a brick field. 

1 shall first consider what the fair market 
value is, the land being regarded as fit for 
building site. The learned District Judge 
rightly attaches much value to the evidence 
afforded by the documents. [After con- 
sidering the oral and documentary evidence 
adduced by the partiesin support of their 
respective valuations of the suit land, His 
Lordship proceeds:— | 

The question then remains, to what com- 
pensation is the claimant entitled on the 
footing that the land is fit for building 
purposes? The District Judge considers 
Rs. 1,500 would be a fair price for the 
land as building site but as already ob- 
served he has fallen into the error of dis- 
regarding Hx. K series. On the other 
hand, there is this fact against the claim- 
ant that he paid under Ex. A for the 
land in question along with another por- 
tion Rs. 50,000. The transaction evidenced 
by Ex. A asehe claimant urges cannot 


(5) 77 Ind, Oas 347; 45 M. L. J. 330, 18L W 356; 
(23) M. W, N.682; 33 M. L, T, 48; A, I. R. 1924 Mad. 
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be regarded as gn ordinary sale pure and 
simple. Making due allowance for this 
and also having regatd to the fact that 
the only sale to which we have been re- 
ferred to (Ex. O) in the suit village itself, 
of a small plot, realised a price which 
works out at Rs. 3,050 an acre, we may 
fairly allow him compensation for the land 
acquired, at the rate. of Rs, 2,000. per acre. 

I shall now proceed to consider the 
questien as to the compensation the claim- 
ant will be entitled to, if the land be re- 
garded as a brick-field. The evidence 
clearly establishes that the clay on the 
land in question is superior to that ob- 
tainable elsewhere in the locality and that 
the land itself as a brick-field enjoya 
greater facilities than any other plot in 
the neighbourhood, [Here, His - Lordship 
discusses the evidence as to the potential 
value of the suit land, when used as a 
brick-field. | 

We may, therefore, take it thatnot only 
is the suit land fit to be used asa brick- 
field but that it may be treated as very 
desirable land for that purpose. 

Treating the land then asa brick-field, 
what is the true principle of compensation 
to be applied? The documents relied on. 
for the Government, namely, Exs. 5 and 
21 may be dismissed with the remark that 
the land covered by them is not in the 
least suited for making bricks. Swemi- 
natha Pillai who owned the lands gives 
unmistakable evidence on.the point; Mr. 
Hajes Ismail Saits purchase evidenced 
by Ex. 22 was in 1917. But this can 
scarcely furnish any guide as the concern 
had to be sold owing to the fact that the 
Company owning it went into liquidation 
and the purchase had to be made in order 
to get a portion of the debt discharged 
by that means. The area of the field 
was 76 acres and the land alone was 
valued dt Rs. 19,000, but the whole land 
was not brick land and included wast 
land. Mr. Hajee Ismail Sait himself gives 
these remarks for the land fatching such 
a low price. Mr. Pattabhirama Rao, the 
lst witness for the Government, says that 
he purchased his land in about 1910 for 
Rs. 5,860. That this is no indication of 
the true value is shown by the fact that 
in the beginning of 1914 he considered 
Rs. 35,000 for 32 out of 38 acres to be a 
fair price and that in 1920 he was not 
prepared to sell the*erftire ‘land for less 
than Rs. 50,000, The witness admits that 


rOB'L. C. 1926] 


there is not much sand on his land and 
that he has to pay for sand to the Forest 
Department. It must be also remembered 
that this witness not only had removed 
the clay from a partof the land but had 
made a profit of Rs. 30,000. The learned 
District Judge has rightly refused to be 
guided by this land in estimating the 
claimant's land. The data placed before 
the Courtin connection with the land are 
not sufficient to make any useful ihference, 

Let us now turn to the methods of valua- 
tion suggested by the claimant It has 
been urged on his behalf that he is entitled 
to compensation on the basis of the pro- 
fit which he is likely to make by convert- 
ing clay on his land into bricks and sell- 
ing bricks in the open market; in other 
words we have been asked to award him 
an amount that will represent his profit 
in the event of his establishing a brick 
factory and carrying on business on a large 
scale in bricks. This contention seems to 
ba unsound. It is undoubtedly true that 
in awarding compensation, any and every 
element of value which the lands possess 
to the owner must be taken into considera- 
tion in so far as it increases the value to 
him. [In re Lucas & Chesterfield Gas & 
Water Board (6).) In other words, not the 
land -alone but the land with all its poten- 
tialities must be considered in assessing 
the value. -In Commissioners of Inland 
Revenue v. Glasgow & South Western 
Railway Co. (7), There is no authority, 
however, for holding that the claimant is 
entitled in such circumstances as exist in 
the present case to the hypothetical profit 
which in certain events, he is likely to 
make, Theclaimant has not made out— 
indeed he has not even attempted this—that 
he cannot acquire for a proper price another 
brick-field enjoying similar advantages if 
he really wishes to manufacture and sell 
bricks. Itis open to him if he is 80 minded 
to purchase clay land and establish a brick 
manufactory and there is nothing ta pre- 
vent him from investing his money 
in such a concern and making such 
profit as he cah, In these circumstances it 
is impossible to accede to his contention 
that he. must be awarded compensation on 
the basisof loss of possible profit. How 


GOLLROTOR OF CHINGLEPUT V. KADIR MOBIDEEN SAHIB, 


E89 


’ showh,. by the fact that making a calcula- 


excessive the claim is on this footing is. 


(6) (1909) 1K B 16 atp 29, 77 L.J. K. B 1009; 
99 L. T. 767; 72 J. P. 437, 6 L. G. R. 1108; 217. L. 


R. 858. ð 6 ° 
(7) ee 12 A. 0. 315 at p, 321; 58 L. J. P., Q. 82; 
Š7 L. T. 570; 36 W. R 341. 


tion: on the basis of figures given by Mr. 
Pattabhirama Rao, the claimant can rea- 
lise a profit of 74 lakhs of rupees although 
the amount may be spread over 72 years. 
The amount which he has really claimed 
falls far short of this, as he himself 
shrinks from claiming the full amount toe 
which he may become entitled if his theory 
is sound. The claimant next suggests 
that a method of valuation may be adopted 
based on the price of the total quantity 
of clay obtainable from the land. This 
seems to be theright principle and if the 
necessary facts are before us, the law cen 
be easily applied. The rule applicable to 
cases of this kind is clearly laid down in 
Eden v. North-Western Railway Co. (3) 
This case was decided with reference to 
the Railways Olauses Consolidation Act 
1845 on which is modelled the Indian Act, 
the Land Acquisition (Mines) Act, Act 
XVIII of 1885. The object of the latter 
Act was to make provision for the grant of 
compensation to the owners of mines and 
minerals situated under the land sought 
to be acquired by the Government. The 
Act enables the Government to exclude 
from the acqnisition the minerals lying 
under the land and if the minerals are 
intended to be excluded, the Government 
when making a declaration under s. 6 of 
the Land Acquisition Act, has to insert 
a statement that the minerals are not 
needed. The owner of the minerals if 
desirous of working them has then to give 
notice to the Government of his intention 
to do so. After receipt of that notice, if 
it appears to the Government that the 
working of the minerals is detrimental to 
its interests, it may stop the working and 
is in that event bound to pay compensation 
to the owner for the loss which he sustains. 
Under the Land Acquisition Act the Gov- 
ernment may acquire the land which in- 
cludes mines and minerals and itis- then 
bound to pay compensation for the entire 
land. Under the Lind Acquisition Mines) 
Act the Government may sequire the land 
excluding the miaes and minerals if it sub- 
sequently finds that the working of the 
minerals should bs prohibited, it is em- 
powered to stop the working, paying to 
the owner the compensation forthe loss, 
The mothod of ascertaiting the amounts 
payable under both the Acts is the same. 
(See s. 6 of Act XVIII of 1885) Tho 
Mines Act is to be read a3 part and parcel 
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Act XVIII of .1885). There is no doubt, 
therefore, that the law that is to be applied 
is to be found in the case already cited, 
Eden v. North-Eastern Railway Co. (3). 
Lord Atkinson in his judgment says “the 
true measure of compensation is the price 
athe minerals would fetch as and when 
won and raised lessthe gost of working 
the mine, winning and raising them.” In 
that case the proprietor’s rights were split 
up between the lessor and the lessee. If 
the coal had been worked, the lessees 
would, in due course have made, after de- 
ducting the royalty and cost £730 and the 
lessor would have. received £155, Lord 
Atkinson observes.— 

“Taking the test I have mentioned, the 
value of the coal in situ, therefore, was this 
£730 plus the royalty, that is, £855 (a slip 
for £885) in all, and I think that value the 
Company must pay.” 

Again the learned Lord observes: 

“ It would seem to me that a fair way of 
dividing the value of the coal in situ bet- 
ween the lessor and the lessee is to give 
the lessor the royalty he would have been 
entitled to had this coal been won and 
raised and sold, and to the lessee, who was 
entitled to win and raise them, the balance 
of this sum of £855 (again a slip for £885), 
namely, £730” 

No; question of the splitting up of rights 
arises in this case and, therefore, if we can 
determine what the value on the spot of 
the total quantity of the clay is, the 
btlaimant will undoubtedly be entitled to 
that value. But the evidence is unfortunate- 
ly extremely deficient on this point. The 
only witness who speaks to the price of 

‘clay is Mr. Aiyasami the 19th witness for 
the claimant. He says:— 

“ For a cart load of clay one has to pay 
one rupee to 1-8-0 per cart load of 20 c. ft. 
-In 1914 a cart load of clay would have cost 
12 annas to Re. 1-40 in and near Madras.” 

This witness has not been asked what it 
would cost to remove one cart load of clay 
from the’ earth; nor has he been asked 
what the price of the clay at the site is. 
He says that it would cost 12-annas to 
Re. 1-4-0in and near Madras. It has not been 
elicited from the witness as tohow much 
has to be deducted for cartage to carry 
the clay from the claimant's land to Madras. 
The cost of labour for removing the clay 
from the soil is the most important item 
and as I have said the witness gives us 
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no information about it. It is true that he 
has not been asked’any questions in cross- 
examination with reference to this matter, 
but it isthe duty of the claimant to furnish 
the data for assessing the value. Unfortu- 
nately he has failed to do so and we cannot, 
therefore, find the facts to which the law 
as stated above can be applied. 

The learned District Judge has attempted 
to arrive at the value of the land on ẹ& 
royalty hasis. Swaminatha Pillai pays 4 


“annas for thousand bricks for the neigh- 


bouring land on which he- manufactures 
bricks. There is some conflict of evidence 
regarding the rate of royalty but the learned 
District Judge has taken four annas as 
representing a fair rent. Having regard 
to the fact that the claimants land is 
superior to that of Swaminatha Pillai, it 
may be assumed that it would fetch a higher 
rate of royalty. The learned District 
Judge's method of valuation is as follows: 
On the evidence he comes to the conclu- 
sion that an acre of land yields about 100 
lakhs of bricks and the royalty in respect 
of them at 4 annas per thousand would ba 
Rs, 2,500. An acre of land, he thus argues, 
would be worth Rs. 2,500. Making allow- 
ance for the fact that to realise the full 
value of bricks in respect of the entire 33 
acres will take a long time, the District 
Judge in the end assesses the value of an 
acre at Rs. 2,000. 

I think he is quite justified on the evi- 
dence in estimating 100 lakhs of bricks 
to an acre, Mr, Pattabhirama Rao says 
that to work 8 acres toa depth of 10 feet 
took him three years. The calculation of 
the District Judge is made on the footing 
that the clay can be worked to a depthof 
15 feet. At that rate it will take about 
72 years to complete the 33 acres. On the 
District Judges figures his conclusion is 
somewhat wrong. An investment of 
about Re. 42,000 in 6 per cent. bonds 
will fetch an annual income of Rs, 2,500, 
It must be remembered that it is un- 
necessary to make an investment of 
such a large sum, for the whole of the 
capital must get exhausted by the end of 
the stated period, whether it is 72 years or 
whatever else it may be. On the District 
Judge's calculation he has given Rs. 2,C00 
33 or Rs. 66,000 odd. A sum considerably 
less even than Rs. 42,000 would be suffi- 
cient to enable the claimant to draw.annu- 
ally for a stated periad Rs. 2,500. Even 
if the royalty be taken at 5 or 6 annas 
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pər one thousand bricks, the amount to be 
invested would be considerably less than 
Rs. 66,000 -odd which the District Judge 
has given. I have gone into this matter-a 
little closely for the purpose of showing 
that on the royalty basis, the valuation 
given by the District Judge at Rs, 2,000 
per acre is wrong; butin any event that is 
not the correct principle to adopt and the 
claimant whose interest is not split up 
into that of lessor and lessee is emtitled 
to more than the value to be assessed on the 
basis of royalty. In the words of Lord 
Atkinson already cited, the method adopt- 
ed by the District Judge gives the claim- 
ant that amount to which the lessor would 
have been entitled had the land in question 
been leased and there were two interests 
earved out, the interest of the lessor and 
the interest of the lessee. The conclusion 
to which I have come is that on the material 
before us, it is impossible to assess the land 
on the basis that it is a brick-field. 
- The learned Counsel forthe claimant has 
asked us to send the case back to the lower 
Court for the purpose of enabling his client 
to give the necessary evidence. This re- 
uest if Seems to us, cannot be acceded to. 
t is not explained why the claimant failed 
to place the necessary materials before the 
lower Court and his excuse, so far as we 
Gan see, appears to be, that he was not then 
aware of the law on the subject. The 
claimant cannot complain of want of time 
asthe land acquisition proceedings com- 
menced in 1914 and the District Judge de- 
livered judgment in 1922. It was a feeble 
request that was made to us to send the 
case back, a request not based on any aff- 
davit, and in the circumstances we are 
constrained to dispose of the cate on the 
materials that are before us. 

I have already said that as building land 
the claimant will be entitled Rs. 2,000 per 
acre. The District Judge has alad come to 
the conclusion that it is the proper value 
though no doubt for different reasons. Jn 
our opinion this is the value that the 
claimant is entitled to. This disposes of 
the most important item of the claim. 

BUILDINGS. 

The claimant has asked Rs. 4,000 for the 
central building, gate pillars, central 
arches and out-houses. He explains that 
by a mistake the figure ‘l’ was omitted 
before ‘+ and that 4,000 was thusa mistake 
for 14,000. I “am “not prepared to differ 
from thé District Judge that the claim must 
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be ‘egarded as one to Rs. 4,000 only. The 
lower Court has awarded the claimant 
Rs. 1,780 and in so doing has valued the 
building at Rs. 600. This valuation seems 
to be unduly low and is opposed to the 
evidence in the case. Mr, Namberumal 
Ohetty, an engineering contractor of great 
experience; says that he would estimate the 
building as it was in 1911, at Rs. 10,000. 
Mr. Steerouff, an engineer, says that he’ 
algo would value the building as it was in 
1911 at Rs. 8,000 or Rs. 10,000. Mr, Nurse 
another gentleman with wide experience 
says that in his opinion if would be worth 
about that time Rs. 10,000. I do not think 
it is necessary to refer tothe evidence on 
this point of Mr. Ananthalwar Iyengar or 
of Atyasami or of the claimant. Hardly 
any sufficient reason has.been given by the 
learned District Judge for allowing only 
Rs. 600 for this building. The evidence of 
Mr. Sowrinathan, 14th witness for the 
Government, is with reference to this matter 
very unsatisfactory. The building was de- 
molished by the Government before the 
trial and before ordering its demolition 
they ought to have got-it properly valued. 
They failed to take this obvious step and 
they cannot ask the Oourt to distrust the 
whole body of evidence and award to the 
claimant an unduly small sum on hypothe- 
tical grounds. The amount which the 
claimant has asked for the building, gate 
pillars, arches and out-houses does not seem 
to be excessive at all and I would substitute 
Rs. 4,000 for Rs. 1,780 given by the District 
Judge on this heading. 
TREES. 

There is great conflict of evidence in re! 
gard to the value of trees. The claimant 
gays that the trees standing on the portion 
acquired by the Government would’ be 
worth about Rs. 6,000. He also says that 
he knew the property for about 35 or 40 
years and that the fruit trees alone were 
fetching an annual rent of Rs. 500 to 
Rs. 690. We may not accept this evidence 
as wholly true but I do not think it can be 
rejected wholesale on account of the fact 
that he ha3 not produced lease deeds. In 
the case of trees it is not quite a3 usual as 
in the case of buildings to have written 
leases. Mr. Nurse estimated the trees on 
the entire land of the claimant in about 
1910-11 at Rs. 10,000. Mr Burrows says 
that the value as fuel of the trees that he 
found on the land in 1910 would be about 
Rs, 6,000, Mr, Aiyaswami the claimant's 
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witness has prepared a detailed salaton 
and according to him the annual yield of 
the fruit trees alone would be of the value 
of Rs. 849 and the trees that are to be 
treated as fuel would be worth Rs. 3,120-13. 
The learned District Judge accepting the 
report of Mr. Small has allowed only 
Rs. 2,500 for all the trees and this conclu- 
sion is admittedly based on what are known 
as forest rates. Koilpillai, the 2nd witness 
for the Government, admits that these ate 
more or less standard rates and in fixing 
these rates neither thesize northe quality 
of the tree is taken into account. On this 
evidence it is clear that for ascertaining 
the market value, we cannot be guided by 
what are known as forest rates. There is 
great divergence in regard to the rates as 
given by the claimant's expert and the 
Government expert. In any event, I am 
satisfied that Rs. 2,500 given by the District 
Judge is insufficient. Taking the annual 
yield of the fruit bearing trees at Rs, ¢00 
and allowing the claimant only 5 years’ 
purchase, those trees alone would cost 
Rs. 4,000. In respect of trees regarded as 
fuel we may safely add 50 per cent. to the 
forest rates, and I would allow Rs. 800 for 
those trees. I would, therefore, increase 
the amount awarded for trees from 
Rs. 2:500 to Rs. 4,800. 

OTHER ITEMS. 

The learned District Judge has treated 
the land as clay land and has deducted 
R3. 125 as representing the value of the 
clay dug out when making the pits. In 
the view I have taken this deduction can- 
not stand. On the other hand, the ponds 
must be valued and asthe District Judge 
thinks that Rs. 760 would be a fair value, 
the .claimant would be entitled to that sum 
as the value of the ponds. 

In regard to other minor matters, as I 
agree with the conclusion of the District 
Jydge I do not propose to deal with them 
at any length. 

; INTEREST. 

The learned Government Pleader urges 
that interest ought not to have been award- 
ed from the date of the award but that 
under s. 28 only from the date on which 
the Collector took possession of the land 
acquired. The date of the award is 15th 
Décember 1925, Possession was taken on 
14th February 1916. The Government's con- 
‘ tention on this point is correct and the 
interest must be decreed only from the date 
possession was taken. 
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The award of*the District Judge will ba 
confirmed subject to the modification te 
which I have referred. 

Making the modifications the amount 
awarded is as follows. 











Rs. a p 
Excess in respect of build- 
ings .. 2,220 0 0 
Excess in respect of trees . 2300 0 0 
Amoupt allowed for ponds 760 0 0 
Amount wrongly deducted by 
the District Judge for ponds 125 0 0 
Total 5,405 0 0 
15 per cent. on the above 810 12 0 
Total 621512 0 
Amount awarded by the Dist- l 
rict Judge ... 81,603 12 0 
Total 87,825 8 0 


From this must bs deducted Rs. 104-4-0 
the compensation paid to the melvaramdar 
and 15 per cent. thereon. | 

The claimant will be entitled to 
R3 87,721-4-0 with interest on 81,013-6-4 
(Rs. 87,721-4-0 less Rs. 6,677-13-8 being the 
amount awarded by the Deputy Collector) 
at 6 per cent. per annum from the l4th of 
Febraary 1916. 

I agree with the order of my learned 
brother as to costs, 

V. N.V. Appeals dismissed; 

Memorandum of objections partly allowed, 


RANGOON HIGH COURT. | 
NprroraL Sgoonp OiviL APPBAL No. 229 7 
or 19214. ; 
June 2, 1925. 
Present:—Mr Justice Das, 
MAUNG THEIN DAW—APPELLANT 
VETIUSE 
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Civil Procedure Codes (Ae: V of 1993). O. II, r. &— 
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possession 13 not barred undor O. II, r 2 of the 0 P. 0. 
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JUDGMENT.—In Civil Regular No. 
60 of 1922 of the Township Court of Magwe 
the plaintiff-appellant filed aguit for a de- 
claration that the house imdispute belong- 
ed to him. f 

The defendant-respondent contended in 
that suit that the plaintiff was not entitled 
to sue for a mere declaration as the defend- 
ant was in possession of the house. 

The plaintuf obtained a decree in the 
Court ot first instance, but, on appeal, his 
suit was dismissed on the ground that he 
was not entitled to maintain a suit for a 
ae declaration under s. 42, Specific "Relief 

ct. 

The plaintiff then filed the present suit 
for possession of the house, 

The defendant contended, amongst other 
things, that the plaintift’s suit was barred 
under O. lI, r. 2, C. P. O., the plaintiff hav- 
ing failed to seek for consequential relief 
in his previous suit. 

The plaintiff obtained a decree in the Court 
of first instance but the lower appellant 
Court dismissed his suit on the ground that 
this suit was barred under O. IL, r. 2. 

The plaintiff now appeals. 

I am of opinion that the plaintiff's suit 
is not barred under O. II, r. 2, O. P.C. 
The plaintift was not bound to seek for 
consequential relief in the previous suit, 
the only consequence of his not doing so 
being that under s. 42, Specific Relief Act, 
his suit would be dismissed. 

It has been so held in Darbo v. Kesho (1), 
Mohan Lal v. Briaso (2) and Bandey Alt v. 
Gokul Misir :3). 

I, therefore, set aside the judgment and 
decree of the lower Appellate Court, and 
remand the case to that Court ior deci- 
sion on other grounds of appeal taken by 
the respondent .in her appeal. 

The plaintiff will have costs in {his Court. 


Z. K. Case.remanded. 
(1) 2 A 356; 1 Ind. Dec. (x. 8.) 789. 

(23 14 A. 512, A. WN, (1892) 80, 7 Ind Dee (x. s.) 696. 
(8) 13 Ind. Cas. 154; 34 A, 172; 9 A. L. J. 111. 
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of parties—Rent due under lease, whether intercst -- 
Lecree for rent, whether can be enforced ayarnst wur.- 
gaged property. 

tn detgrmining whether a mortgage-deed ixu . 
lease giveh By the mortgagor to the mortgagee ul i 
mortgaged property constitute one transaction 4 
separate transactions, weight 18 given to the foliown., 
matters, rnz, Whether the documents were ex cute t 
ou the same day or the second very shortly attei ts 
lirst, whether they were registered on the samme Ga: 
whether they reter inter se to each other und, 11 SU, 14 
what terms, whether there 18 interest named, uli: 
mortgage of an amount equivalent tothe 1e0l kalata 
in the iease and whether une periods of the two ueso 
are identical [p.5¥5. col. L] 

lt may, however, be that in cases where date., 

1048, interest and rent are not identical, the tuo 
ueeds may yet be regarded as really one agicemeL. 
evidenceu bythe rst deed with certam extdau teL- 
ditions having effect only tor a limited periou orais 
regaid to a lunited portion of the usutruct, ete fc: 
lmstance, 16 may be quite possible under given eun- 
cumstances to properly regard the two dteds nisan. 
transaction notwitustanding the fact that considi rap! : 
interval had elapsed between the execution of the tw. 
deeds Again, it may be that the periods covered b,’ 
the mortgege-deed and the lease ore not ideutica. 
in such a cuge the moitgage-deed would be regurdec 
as the piincipal agreement the terms ot which wom 
be applicable ım their entirety to those parts ot th 
periu of the mortgage not covered by the leas: anc 
the terms would be varied only in regard to the pertov 
covered by the lease [p. 599, col 2.) 

Where a usufructuary morigagee whu has lenrer, 
the mortgaged property to the mortgagor obtains í 
decree forthe lent due under the lease, the deb 
merges in the decree and he cannot enlorce the pay- 
ment of the decretal amount against the mortgupeu 
property |p. $96, col. 2.] 

Fer kanhawa Lal, J/—In such a case the morigage 
and the lease are ine sense parts of the same tiako- 
action, but the rights secured by each are separati ana 
distinct. The rent qua lease money is not a charge 
on the mortgaged property but qua interest itis u 
charge on the property and the mortgagee is entitle 
to hold the property as security not only to: his 
principal mortgage-money but also for the interes: 1 
Jt remains unpaid, |p. 67, col. 2; p. 898, col. 1.) 

Second appeal frem .a decree of the Dis- 
trict Judge, Agra, dated the 8th December 
1924. 

Mr, A. Sanyal, for the Appellant. 


Mr, N. P. Asthana, for the Respondent, 


JUDGMENT. 

Boys, J.—One Riaz-ud-din on January 
30th, 1920, executed a usufructuary moit- 
gage-deed of his house in favour of Bisham- 
bhar Nath and onthesame day Bishambhar 
Nath executed a lease of the house in 
favour of Riaz-ud-din. A rate of interest 
was specified in the mortgage-deed anda 
sum exactly equivalent to this interest was 
named as the rent provided for by the leuse. 
The periods ot the mortgage and the lease 
were identical and mutual references were 
made in the deed and in the lease inter ce 
to each other, 
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On August 9th, 1922, Raiz-ud-din éxe- 
cuted a usufructuary mortgage in favouref 
R. G. Bansal & Co, for Rs. 12,000 by the 
terms of which Rs. 11,000 were to be paid 
to Bishambhar Nath in discharge of his 
mortgage, This condition was, however, 
never carried out, 

On November23th 1922, Riaz-ud-din exe- 
cuted a third usufructuary mortgage in 
favour of Bishambhar Nath for Rs 13,000. 
This mortgage also, like the first was 
accompanied on the same day by a lease 
from Bishambhar Nath to Riaz-ud-din. e 

On January 2nd, 1923, Riaz-ud-din peti- 
tioned to be declared insolvent and in the 
insolvency proceedings Bishambhar Nath 
claimed to be ranked as a secured credi- 
tor. To this R. G. Bansal & Co., the present 
opposite party, took objection by an appli- 
cation under s. 54 of the Provincial Insolv- 
ency Act by which they successfully claim- 
ed to have Bishambhar Nath’'s second 
mortgage of November 29, 1922 declared to 
be invalid as giving a fraudulent preference 
to Bishambhar Nath. 

The consideration for the mortgage of 
November 29th 1922 is set out in the order 
of the learned Subordinate Judge dated 
thellth April 1924 and is as ERE :— 


a D. 
(a) Set off against a prior mort- 
gage-debt, date 1920 ... 10,000 0 0 
(b) Set off against rent for 13 
months uw. 975 00 
(c) Set offon account ofa Smal 
Cause Court decree 363 3 0 
(d) Set off against two pro-note 
debts . 104 0 0 
(e) Took cash for purchase of 
stamped paper. ee OE BO 
(f) Set off against rent for on 
month in advance. .«. 97 8 0 
(g). Left for payment to the pre- 
sent applicant on account 
of a mortgage-bond dated 
9th August 1922 .. 1000 0 9 
(h) Took Rs 50 in cash. ee 50 00 
(i)Cash before the Sub-Regis- 
trar i 212 Ta 20 
Toran ...18,000 0 0 


Both Courts held that the mortgage- 
deed did give a fraudulent preference to 
Bishambhar Nath and, therefore, disallowed 
all the items except (a) and (g); 

The fifth ground in the mer.orandum of 
appeal challenges the finding /aat the docu- 
ment generally was by way of fraudulent 
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preference. It is unnecessary to deal with 
this contention in detail. It is really only 
necessary to state the facts and dates that 
I have already set out and to note the 
items (d), (e), (Ð, (A), and (2) to appreciate 
the correctness of the finding of the lower: 
Courts in regard to the general nature of 
this transaction in relation to s. d4 of the 
Provincial Insolvency Act. I see no reason 
to differ from the lower Courts on this 
point. 

Serious contention has, however, been 
raised*before us as to whether the items (b) 
and (c) ought not to have been allowed as 
being secured debte. 

Item (b) set off against rent for 13 months., 
It is contended that the mortgage-deed and 
the lease of January 30th, 1920, must be re- 
garded as one transaction and that so re- 
garded, it follcws that the rent stated by 
the lease is only the usufruct under the 
mortgage-deed stated’ in another form. I 
think that there is force in-this conten- 
tion, The case is really governed by 
Altaf Ali Khan v. Làlta Prasad (1), a 
decision of Banerji and Aikman, JJ. It 
was there held, and this is a view that 
so far as I am aware has never been de- 
parted from and frequently affirmed and 
the real question is what was the intention, 
of the parties. In other cases differing on 
their facts a differentresult has been arrived 
at. But no case has been drawn to our 
attention in which any Judge has expressed 
the view that the decision in Altaf Ah Khan 
v. Lalita Prasad (1) should have been other- 
wise thanit was. Apart altogether-from the 
fact that there has been no such expression, 
of opinion, I am ofopinion, that that case 
was rightly decided, 


In connection with this point I have con: 
sidered the following cases: —23 A 341 (foot- 
note) [S. A. No. 1112 of 1894, decided on the 
8th April 1897, no name is given in .the 
report]; Altaf Ali Khan v. Lalita Prasad 
(1), Imdad Hasan Khan v. Badri Prasad 
(2), Chimman Lal v. Bahadur Singh (8), 
Partab Bahadur Singh v. Gajadhar Bakhsh 
Singh (4), Madhwa Sidhanta Onahini v. 
Venkataramanujulu. Naidu (5), Khuda 


aol) 19 A. 496; A. W. N. (1897) 128; 9 Ind. Dee. (x. 8.) 
a 20 A. 401; A. W. N. (1898) 90; 9 Ind. Dee. (x. s.) 
í 


(3) 23 A, 338; A. W. N. (1901) 95, 
(4) 24 A 521; 29 I. A. 148: 70, W. N. 07; 4 Bom, L 
R. 845; 8 Sar. P. O. J, 310 (P. C) o 

(5) 26 M. 662, . 


t 
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Bakhshv. Alim-un-nissa(6), Abdullah Khanv. 
Basharat Hussain (7), Ramakrishna Kulki- 
layav, Nekkar Kuppanna(8), Kadma Pasin 


Muhammad Alt<9) and Panagantt Ramara- 
yanimgar v. Maharajah of Venkatagiri (10). 


Matters, to which weight has often been 
given in determining whether the transac- 
tions were one or separate, are :—Whether 
the documents were executed on the same 
day or the second very shortly after the 
first; whether they were registered on the 
same day; whether they refer inter se to 
each other and, if so, in what terms ; whe- 
ther there is interest named in the mort- 
gage of an ‘amount equivalent to the rent 
named in the lease; whether the periods 
ofthe two deeds are identical. Examined 
in the light of such facts I think that there 
can be no doubt whatever that the two deeds 
in the present case constituted “one transac- 
tion”. 

In 23 A. 341 (footnote), effect was given 
to the consideration that the lease in many 
of this type of cases could equally have been 
given to a third party as a reason for divorc- 
ing the two deeds and treating them as 
evidencing two wholly separate transac- 
tions. Butit has not to be considered in 
such cases what maybe the effect of two 
documenta one between A and Band the 
other between A and C withno interest or 
intention common between all three but of 
two documents between A and B and, as it 
appears to methe fact thata lease between 
A and C would, in such circumstances of 
absence ofinterest and intention common 
to A, Band C, be a transaction separate 
from a mortgage between A and B is wholly 
irrelevant to the consideration of two docu- 
ments both between A and B. 

To divorce wholly the two deeds in this 
case would involve holding that the mort- 
gagee intended and the mortgagor believed 
him to intend to give up all security for the 
interest on the money he was lending. Such 
a view is surely untenable. 

I desire to make it clearthat in arriving 
at my conclusion in thie case, I have not 
been influenced by, and would deprecate 


(B) 27 A 313; A.W. N (4904) 273;1 A L. J. 715. 

(7) 17 Ind. Cas 737; 35 A.48, 17 C. W. N. 233; 13 M. 
L T. 182; (1913) M W N. 131;37 0. L J. 312; 15 
Bom. L. R. 482; 25 M L J 91, 301 A 31(P. C). 

(8) 43 Ind. Cas. 286; 33 M L. J. 581; 6 L. W. 621; 
22 M. L. T. 422, (1918) M. W. N. 75. 

9) 50 Ind. Cas. 134; 41 A. 399; 17 A. L. J. 481. 

10) 61 Ind. Caa, 612; 44 M, 30); 12 D. W, 685; 28 M. 
Ta ik 294, 40°M, L.T, %8, 
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any subtle weighing of isolated facts in. ry 
parficular case. A certain percentig: of 
weight cannot be allowed to the preses:ce 
or absence of each particular fact so as to 
make a mathematical sum of the decision to 
be arrived at. 

It may well be thatin cases where dates, 
periods, interest and rentare not ide1.tical, 
the two deeds may yet be regard:d as 
really one agreement evidenced br he 
first deed with certain extra cond.ti ng 
having effect only for a limited pericd or 
in regard to a limited portion of the 
usufrucé, ete. 

For instance, it may be quite possible 
under given circumstances to prorely 
regard the two deeds as one transaction 
notwithstanding the fact that considcr- 
able interval elapsed between the execution 
of the two deeds [compare Imdad Hasan 
Khan v. Badri Prasad (2), where the interval 
was three weeks, and Kadma Pasin v. 
Muhammad Ali (9) where the interval was 
seven weeks | 

Again it may ba that the periods covered 
by the mortgage-deed and the lease are 
not identical. In such a case pursuing 
the principle above suggested, the nort- 
gage-deed would be regarded as the 
principal agreement the terms of which 
would be applicable in their entirety ¿o 
those parts of the period of the moit- 
gagenot covered by the lease and the termis 
would be varied only in regard to the 
period covered by the lease. Prima facie, 
it would seem that if the parties ern 
by a duly registered document vary tle 
terms of the mortgage in relation to tle 
usufruct for the whole term of the mori- 
gage, there is no logical and valid reason 
why they should not vary the terms fcr a 
part of the term covered by the mortgage. 

Similarly if they can by a duly register- 
ed document vary the manner in which 
the mortgagee is to receive the whole cf 
his usufruct, there is prima facie no logical 
and valid reason why the manner of reccirt 
of the usufruct should not be varied to the 
extent corresponding to the amount of the 
rent named in the lease. If this be sc, 
the fact that there is no interest named in 
the mortgage-deed or that the amours 
named is not exactly equivalent to tha 
rent named, would be no bar to the appl ca- 
bility to such a case also of the view tha; 
I take of this case, namedy, that itis merely 
a case of the principal terms being settled 
by the mortgage-deed with certain varia. 


Bg 
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tion as tothe manner of receipt of a part finding I am not unduly influenced by any 


of the usutruct super-imposed by a duly 
registered lease. ; 
if the view that is here suggested be 
generally applicable to all sucn cases in 
thelr numerous varieties ıt may be all to 
the good, ior 16 is clearly to the interest 
of tne public and of legal practitioners 
that a general principle should be applic- 
able to such cases and that the decision 
? 
In any particular case should not depend 
on the uncertain particular weight which 
may be attachea by a particular Judge 
to a particular element among the varied 
circumstances of each case. A broad view 
of the tacts in every case should be taken 
[compare the remarks of Piggot and Walsh 
dJ., in Kadma asin v, Muhammad Alt (9). ) 
The Oourts are concerned to get at tne 
real intention of the parties, a proposition 
which has been constantly afirmed, and 
such intention cannot be discovered and 
given effect to by holding them bound by 
some wholly uncontemplated effect of and 
the acceptance of subtle argument on the 
use of particular phraseology. That may 


be inevitable ın sume cases, but if it 1s’ 


possible to found decisions on the basis of 
a broad. principle, it is desirable to do so 
in the interest of all concerned. 

1 have for purposes of convenience em- 
ployed above the words used in many cases, 
“one transaction”. ‘The phrase “one trans- 
saction”’, however, suggests to my mind 
too strongly the idea ot the two documents 
being of even or nearly even date, a con- 
dition which, as I have already stated, I 
do not hold to be essential. 1 think that 
In acase like the present the mortgage- 
deed constituted the principal document 
which governs the rights of the parties 
and under itthe profits or interest would 
be secured to the mortgagee by his pos- 
session and right to collect. When the 
lease came into effect, on the same day, 
as it happens, in this case, the rights 
remained the same only with this varia- 
tion. effected by a properly registered 
document, that the lease indicated the 
mode in which during thè continuance of 
the lease, the mortgagee was to collect 
his prohis or interest but there was no 
alteration in the liability of the property 
as security for the profits or interest 
represented and measured by the rent. 

‘he broad principle stated above I have 
outlined only toe illustrate my meaning 
where I have said that in arriving at my 


consideration and that I do not consider 
the existence or non-existence of any par- 
ticular element vital to an interpretation of 
the documents in one way.or in another. 
Whether the broad principle suggested 
be applicable or not to all cases, 1 have 
no doubt that the case before us should be 
regarded as merely the case of a usufructu- 
ary mortgage-deed varied as to the manner 
ot the receipt of the usutruct by a duly 
registered lease. 1 hold, theretore, that 
in regard,to the item (b), thatis, the amount 


*of the outstanding arrears of rent for which 


no decree had been obtained 2. e,, Rs. 975, 
Bishambhar Nath was entitled to rank asa 
secured creditor. 

The other item in regard to which there 
has been contention is the item (c) set off 
on account of a Small Cause Court decree. 
This decree was obtained in a suit upon 
the lease for certainarrears and is to that 
extent distinguishable from ihe item (b) for 
outstanding arrears which I have just con- 
sidered. Hishambhar Nath’s claim in res- 
pect of this decree is governed by the deci- 
sion of Knox and Banerji, JJ., in Imdad 
Hasan Khan v. Badri Prasad (2) in that 
case the mortgagee had obtained a decree 
in respect of revenue paid by him. There 
was a covenantin the lease that the lessee 
would pay the revenue and he had de 
faulted in so paying. ‘lhe mortgagee 
lessor had to pay. He sued and got & 
decree. Subsequently in answer to a suit 
for redemption the mortgagee claimed 
that he should be allowed the amount of 
his decree for the revenue which he had 
to pay. Knox and Banerji, JJ., held that 
as the mortgagee-lessor had chosen to sue 
on his covenant, the debt merged in the 
decree and he could not enforce concurrs 
ent remedies as there might be injury to 
the mortgagor whereas in that case the 
decree had been assigned. That view is 
clearly correct and the claim of Bishambhar 
Nath in respect of item (c) was properly 
disallowed, ` 

The result is that I would allow this ap- 
plication to this extent that in addition to 
the items (a) and (g) already allowed, the 
item (b) for Ks. $7 be further allowed as 
a secured debt. For the rest the applica- 
tion is dismissed with costain proportion 
to success and failure. 

Kanhaiya Lal, J.—The question for 
consideration in this case 1s whether cer- 
tain items of prior debts credited in a 
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mortgage deed executed by Riaz-ud-din in 
favour of Bishambhar Ngth on the 29th 
November 1892, are secyred debts entitled 
to protection as against the other creditors 
of the mortgagor’ if the mortgage is set 
aside owing to the adjudication of the 
mortgagor as an insolvent within three 
months of the mortgage under s 54 of the 
Provincial Insolvency Act of 1920. 

On the 30th January 1920 Riaz-ud-din 
executed a usufructury mortgage in favour 
of Bishambhar Nath for Rs. 10,000 re-pay- 
able with interest at 10 annas er cent. 
per mensem and in lieuof giving actual 
possession over the mortgaged property 
executed a lease in favour of the mort- 
gagee, agreeing to pay him an annual rent 
which corresponded with the amount of 
interest due on the mortgage-money for 
each year. The lease did not create any 
charge over the mortgaged property. 

On the 9th August 1922 he executed 
another usufructuary mortgage in favour 
of Messrs. Bansal & Oo., for Rs. 12,000 
re-payable with interest at Re. 1 per cent. 
per mensem and left Rs, 11,000 with them 
to pay the prior mortgage-money due 
to Bishambhar Nath. Messrs, Bansal & Co, 
xa ae pay the money due to Bishambhar 

ath. i 

On the 29th November 1922 Riaz-ud-din 
executed a fresh usufructuary mortgage in 
favour of Bishambhar Nath for Rs. 13,000 
re-payable with interest at 12 annas per cent. 
pen mensem, out of which Rs. 10,000 were 
credited towards the satisfaction of the 
prior mortgage of the 30th January 1920. 
Rupees 1,000 were left for payment to Messrs, 
Bensal & Oo., in satisfaction of their mort- 
gage of the 9th August 1922, and with the 
exception of Rs. 460-5 said to have been 
taken in cash, the reat was credited towards 
some prior debts alleged to bave been due 
by the mortgagor. 

On the 2nd January 1923 Riaz-ud-din 
applied to be adjudicated an insolvent and 
he wasso adjudicated on the 34st August 
1923. As the petition for insolvency was 
made within three months of the mortgage 
of the 29th November 1922 that morfgage 
has been annulled and out of the prior 
debts credited towards the mortgage-money 
by the mortgagor, Rs. 10,000 payable to 
Bishambhar Nath où accountofthe mortgage 
of the 30th January 1920 and Rs, 1,000 pay- 
able to Messrs. Bansal & Oo., on account of 
the mortgage of the 9th November 1922, 
have been allowed to be proved as secured 
ea 
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debts. The other items credited in ths 
mortgage-deed have been left to be proved 
by Behambhar Nath as unsecured debts. 
Except an item of Rs. 975 which can ba 
regarded either as rent secured by the kaso 
of the 30th January 1920 or as intere-. 
due on the mortgaze money, the rest ar3 
clearly unsecured dobis due on a decreas 
for money, promissory notes and the like 
and the Courts below have rightly refuse l 
to treat them as secured debts, 

No property is hypothecatel to seeure 
the payment ofthe rent and the rent due 
cannot, therefore, be regarded as a secured 
deht; but the mortgage deed provides for 
the payment of interest on the mortgage- 
money at a fixed rate, and as such interest 
it can be treated as a secured debt irres- 
pective of the lease. 

It is not possible to lay down any general 
rule applicable to all cases where a leaso 
18 obtained by a mortgagor from the mort- 
gagee in lieu of giving actual possessior. 
over the mortgaged property. Mach case 
has to be decided on its own facts. The 
legal incidents attaching to the levy of 
interest, ag such or tothe rent secured by 
a lease are not the same, foras pointed out 
in Chimman Lal v. Bahadur Singh (3) no 
interest may be recoverable in the case o. 
a usufructuary mortgage from the person 
or other property of the mortgagor, but the 
rent secured by the lease may be so ro- 
coverable and its non payment may entitle 
the lessor to seek the ejectment of the 
lessee, If dispossessed from the mortgaged 
property, the lessee may not be entitled to 
claim a charge for rent unless the leass 
purports to create such a charge. The 
interest payable on a mortgage has more- 
over to be eet-off against the profits 
of the mortgaged property or the rent 
paid or payable by the mortgagor under the 
lease and it can be taken into account at the 
time of redemption or in a suit for gale. 
But in the absence of a contract to the 
contrary, it cannot be separately recovered. 
The rent due can, however, be recovered as 
it falls due by a suit in the proper 
Court independently of the money due 
on the mortgage The mortgage and 
the lease are in a sense parts of the 
same transaction, but the rights secured 
by each are separate and distinct and as 
pointed out in Imdad Hasan Khan v. Badri 
Prasad (2) rent or lease money qua lease 
money, is not a charge on the mortgaged 
property but qua interest itisa charge og 
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the property and the mortgageeis entitled 
to hold the property as secured no 
for his principal mortgage-money buf also 
for the interest if it remains unpaid. The 
payment ofrent is only a mode of paying 
the interest due onthe mortgage and re- 
garded as interest secured by the mort- 
gage, the item of Rs. 975 aforesaid can 
be treated as a secured debt due on the 
*mortgage and charged on the mortgaged 
property. 
I agree, therefore, in the order proposed. 
By the Court.—Theorder of the Oourt 
is thatthis application be allowed to this 
extent that in addition to the items (a) 
and (g) already allowed, the item (b) for 
Rs. 975 be further allowed as asecured 
debt. For the rest the application be dis- 
missed with cosis in proportion to success 
and failure. 


Z, EK, Application dismissed, 





PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD HIGH COURT. 
April 15, 1926. 

Present: ~Viscount Dunedin, Lord Blanes- 
burgh, Sir John Edge and Mr. Ameer Ali. 
RAM CHARAN LONTA AND oTHERS—— 
APPELLANTS 
versus 


BHAGWAN DAS MAHESHRI, sixce 
DECHASED, AND OTHERS--RESPONDENTS. 
Ilandu Law- Joint fanuly--dortgage by stather— 
Agreement to sell in order to pay off mortgaye—Pur- 
chaser given option of enforcing contract of sale after 
long perrod—-Contract, whether binding on sons 
. A Hindu father in order to pay off a mortgage over 
threo villages, whichcarried compound interest, agreed 
to sell one of the villages to one M and while that 
contract was still pending he agreed to sell all the 
three villages to the defendant The contract in 
favour of M continued pending for a period of three 
years and then df Buse up her rights under the con- 
tract oh return of the earnest money together with 
interest Defendant then brought a suit to enforce 
his contract aud obtained a decree for specific per- 
formance. In the meantime the property sold had 
risen considerably in value In a suit by the sons of 
the vendor ` 
Ifetd, that immediate payment of the purchase price 
being the prime necessity for the contract in order 
to enable the vendor to pay off the mortgage, the 
contract was not binding upon the sons inasmuch as 
it bound the vendor to sell ata fixed price property 
of apparently increasing value in circumstances which 
gave the purchaser the privilege of indefinitely post- 
poning completion of the purchase and payment of 
the price with the further privilege, if it so suited 
him, of repudiating the bargain altogether on the 
ground that so long as the earlier contract was in- 
sisted upon by its purchaser, the vendor could make 
“no title, |p. 801, col. 2.) 
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Privy Council Appeal from the Allaha- 


onlye bad High Court.» 


Messrs. L. DeGruyther, K. C., B. Dube 
and Fateh Singh, for the Appellants. 

Mr. T. B. W. Ramsay, for the Respond- 
ents. 


JUDGMENT. 

Lord Blanesburgh.—The broad 
issue in this suit is whether a sale of an- 
cestral zeminduri property agreed to be 
made to the appellant, Ram Cnaran Lonia, 
and anotlier, now deceased, by the nominal 
respondent Gopal Das, the head of a joint 
Hindu family to which the property belong: 
ed, is binding upon the major and minor 
sons of Gopal Das. If it is, no further 
difficulty arises. If it is not, then the 
order proper now to be made may in the 
somewhat unusual circumstances of the 
case raise Supplemental questions of nicety. 
Gopal Das isa Vaishya or trader by caste, 
His family at the institution of the suit 
consisted of seven sons: one is now dead. 
Four of the sons were, on the rd Septem- 
ber, 1912, the date of the impeached agree- 
ment, adult. The other three were then 
and at the commencement of the suit, were 
still infants The joint family property 
included a business at Benares for the sale, 
at first of grain, and late: of cloth. From be- 
fore1912thefour adult sons had been helping 
their father in the conduct of that business 
andin the management of the zemindart. 
But Gopal Das himself remained through- 
out the karta of the joint family. 
The property in suit consists of three 
villages in the District of Jaunpur. It re- 
presents substantially the entire immove- 
able heritage of the family. It became part 
of their possessions when in 1846 it was 
taken over by Gopal Das in satisfaction of 
a debt of Rs.*15,000 then owing on business 
transactions by another firm of traders, 
No reliable valuation of the property at the 
different relevant dates is to be found in the 
evidence, “It is estimated, however, by the 
appellants in their wiitten statement to 
have been at the date of the agreement in 
suit of the value cf between Rs. 21,000 and 
Rs. 22,000. By the sons it is alleged to 
have been worth then, and to be worth now, 
a great deal more. lor the purposes of this 
judgment their Lordships, while by no 
means convinced of its correctness, will 
accept the appellants’ estimate of its value 
at the contract date. Itimproved in value 
immediately afterwards. : 
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The family business was not apparently 
successful, and the positién became em- 
barrassing. In 1909 money ‘had necessarily to 
be raised and, in circumstances which admit- 
tedly called for the advance—although whe- 
ther on the terms on which it was obtained 
is another matter—the property was, on the 
10th July, 1809, mortgaged to one Manik 
Ghand to secure a sum of Rs. 10,500. This 
mortgage was executed by the four adult 
sons of Gopal Das and by himself, both on 
his own accountand as guardian of bjs three 
infant sons. Compound interest at 81 per 
cent, per annum with half-yearly resis was 
reserved by the mortgage,*and there was a 
penalty clause under which the interest 
could be increased to 9 per cent. per annum 
similarly compoundable. This, possibly 
somewhat high rate, even apart from the 
penalty added, has attracted the notice of 
the High Court of Allahabad in the judg- 
ment under appeal, and to that aspect of 
the transaction their Lordships will again 
advert. For the moment they allude to it 
only to draw attention to the critical posi- 
tion of the family’s free interest in the 
property should there be any persistent 
neglect on their part to keep down the 
interest as it accrued under the deed. 

And between the date of the mortgage 
and July, 1912, practically no interest was 
paid—not more than Rs. 800, po-sibly not 
so much. In consequence, by that date the 
amount due in respect of principal and 
capitalised interest in arrear amonnted to 
nearly Rs, 14,000. Manik Chand had not 
so far begun to press for payment either of 
principal or interest, but the amount charg- 
ed upon the property was automatically in- 
creasing at a great rate. No funds were 
available to stay the no longer remote pos- 
sibility of all value in the equity of redemp- 
tion being extinguished; money also was 
needed for payment of other trade debts 
that had accrued, as well as for the develop- 
ment of the family cloth business then 
recently initiated. In these circumstances, 
a transaction even‘ involving the disposal 
by Gopal Das of this entire immoveable 
family property might well be justifiable 
and be binding on the whole family, pro- 
vided the property was not sacrificed for 
an inadequate price and provided the con- 
sideration was calculated to relieve the 
necessity, the existence of which called for 
the disposition. In the present case, for 
instance, a very short limit of time within 
which the purchgsers must complete or 
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lose their contract was plainly of the essence 
Of any gransaction of sale called for by th 
circumstances es they then existed. 

The first transaction in relation to thi: 
property which in 1912 was entered into b: 
Gopal Das was a contract of the 16th Julh. 
whereby he agrced to sell to one Muecum 
mat Muhammied-un-nisa 16 annas of On: 
of the thiee mortgaged villages —Duhav a 
by name. The price was the sum of m ne 
which, investe:l at 44 per (wut weuld pre 
duce the then net annual rental c: tL 
property. The sale was to be cumy eni 
in a month, and Rs. 502 were pala 1. 
Gopal Das by way of deposit. This cor- 
tract remaineu operative until July, 1916 
three years later—when, but not till ther. 
as a result of Gopal Das’s default, it wi» 
brought to an end by an order made:t tl: 
instance of the purchaser fer return of ne. 
deposit and interest. 

The second transaction “oes the contra 
in suit. Undir it Gopal Jas, in dhc, 
agreed to sell io the purchasers, now iep- 
sented by the appellants, tie entire mot- 
gaged property at a price coirresperdin 2 
to the sum v hich, invested at 1) per cuve, 
per annum, would prodre an about 
equal to the then net rent ìs of the rr - 
perty. The purchasers we.e to retan oœ’ 
much cf the purchase pric’ as was ners - 
sary to cnable them to dis narge all saps 
owing on the mortgage of the tth dual: 
1909, and were to account tothe vena r 
for the balance of the purci rse paiee, ‘Th 
gale deed was to Le encen wed in oG Give, 
and a currency nole of Rs. COU was j“ : 
to Gopal Da: as earnest m ve y. Such: 
its stated efiectis the co. act which ai 
of the seven sons of Gop 1 Das sought on 
this suit to s + aside. 

On their face these terms veem prnuue | 
enough. The price, found by subse yue t 
calculation toi e Rs. 22,508 10-10, not o.v 
represented au adequate number of wae 
purchase of the then rentai, but under ti 
terms of the contract was payable ir 2) 
days. Ifso poid, after discharging in M! 
the amount et that date ‘ue on the mo't- 
gage of 1909. a substantial sum woul 
have remainea to meet the other fawr” 
necessities, thus justifying the propriety f 
the dispositic:. 

But the te:ms of the erutract a 49 
stated do not ceseribeits real result. Ti: 
take no accou.t of the i.jiuence upon t.> 
transaction of Muhammed*un-nisa’s earl er 


contract, the existence cf vbich was well - 
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known to the purchasers before they entered 
into their own agreement to pyrchase. 
From this it followed, as will appear in the 
sequel, that, so long as that earlier contract 
remained in being, the purchasers were 
under no enforceable obligation to perform 
their own. Nor were they liable to be 
visited with the usual consequences of 
such laches if, during the same period, 
they omitted to take any steps to enforce 
its performance by the vendor. The real 
question in the suit, therefore, as their 
Lordships see it,is whether a contract of 
sale involving such potentialities, all in the 
event realised, can be held binding on the 
plaintiffs. 

Gopal Das apparently soon repented of 
both contracts and would perform neither. 
The first purchaser, after, as has been seen, 
standing by her contract for nearly three 
years, at length sued for and recovered her 
deposit. Immediately afterwards, namely, 
on the 3lst August, 1915, the purchasers 
under the contract in suit commenced 
against Gopal Das alone an action for its 
specific performance. That suit was resisted 
by Gopal Das, and, amongst other defences, 
he contended that it was at that date 
barred by laches. But the plea was re- 
pelled by the Subordinate Judge on the 
ground, as already indicated, that so long 
as Musammat Muhammed-un-nisa's contract 
remained subsisting, the plaintiffs to that 
suit “did not dare enforcement of their 
contract. But the removal of that obstacle 
cleared their way to Court. In other words 
the plaintiffs are not guilty of any laches.” 
And this was on appeal the view of the 
High Court also. 

In the result, specific performance of the 
contract against Gopal Das was decreed by 
the Subordinate Judge of Jaunpur on the 
10th February 1917, and his decree was 
affirmed by the High Court at Allahabad 
by decree of the 6th March, 1919. Pending 
the appeal, namely, on the 12th May, 1917, 
an order for possession of the property 
was made hy the Subordinate Judge, and 
on the ist November, 1917, under order of 
the Court, aformal sale-deed ofthe pro- 
perty was executed by the Judge in the 
name and on behalf of Gopal Das in favour 
of the purchasers, and since that date or 
shortly afterwards they have been in actual 
possession of the property and in receipt 
of the rents and profits. It is stated in 
the sale-deed that the amount due on the 
. mortgage of the 10th July, 1909, was, on 


. 
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the lst November, 1917, Rs. 21,818-14, and 
that after setting aside that sum out ofthe 
purchass price of Rs. 22,508-10-10, and de- 
ducting also therefrom the Rs. 500 paid to 
Gopal Das as earnest money, the sum of 
Rs. 189-12-10 alone remained for payment 
to him. The purchasers, however, did not 
then pay off the mortgage of the 10th July, 
1909. They made no payment atall on 
this account until 4th September, 1919, 
when they deposited in Court asum ulti- 
mately increased to Rs. 23,200, sufficient to 
satisfy°the debt. Manik Chand, as appears 
in the judgment ‘of the High Court, has 
now been paid aff by the appellants. 

In the specific performance suit a direc- 
tion was given on the 17th July, 1916, by 
the Subordinate Judge that, as the property 
in question was family property, the sons 
of Gopal Das should be added as defend- 
ants. The plaintiffs, however, elected to 
continue their proceedings against Gopal 
Das alone. In consequence the High 
Court, while affirming the decree for specific 
performance against him as above men- 
tioned, refused to express any opinion as to 
its value in the circumstances. In their 
judgment it had none so far as the present 
plaintiffs are concerned. 

On the 7th September, 1916, this suit 
was instituted. The plaintiffs were all 
the sons of Gopal Das, with the ex- 
ception of one son, Debi Das, who, along 
with Gopal Das, was made a pro forma 
defendant. The defendant, Sital Das, 
one of the purchasers, died during the 


pendency of the suit, and eleven of 
the appellants were substituted as his 
representatives. The plaintiffs, alleging 


that the property in suit of the value of 

s. 40,009 was joint family property, asked 
for a decree that the agreement to sell it to 
the defendhnts the purchasers was invalid. 
It is to be noted at this point that no sug- 
gestion was made in their plaint by the 
plaintiffs that the mortgage of the 10th 
July, 1903, was in any way open to objec- 
tion or not binding upon them. 

On the 29th March, 1919, the Additional 
Subordinale Judge of Jaunpur dismissed 
the suit with costs. Heheld that necessity 
existed andthat the contract to sell was 
binding on the plaintiffs upon the obliga- - 
tions of the purchasers under the contract 
in suit, He in no way, however, adverted 
in his judgment to the influence of the 
earlier contract ofthe 16th July, 1912. In 
supporting that contract, as he did, he 
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treated it as efective and enforceable ac- 
cording to its tenor. . 

The plaintifis appealed to the High Oourt 
_ at Allahabad, and that Court, on the 3lst 
January, 1922, allowed the appeal, decreed 
the suit, and set aside the decree of the 
Court below. The learned Judges there 
were not influenced to their conclusion any 
more than the learned Subordinate Judge 
had been by the effect of the contract with 
Muhammed-un-nisa upon the obligations of 
the purchasers under the contract In suit. 
They agreed, too, with the learned Subordi- 
nate Judge inthe view. that the family 
circumstances called for definite action in 
July, 1912, but as asum of Rs, 14,000 
would then have sufficed to pay off Manik 
Chand, there was, in their judgment, no 
necessity for Gopal Das to part with property 
of himself and his sons for Rs. 22,000. 
Moreover, and this was theprincipal ground 
of their judgment, they held that while as 
to the principal sum of Rs. 10,500 secured 
by the mortgage to Manik Ohand there was 
legal necessity sufficient to make that 
transaction binding, not only upon Gopal 
Das and his major sons, but also upon his 
minor sons, there wasnolegal necessity to 
submit to so higha rate of interest as the 
rate reserved. In their judgment the sum 
chargeable against the family property 
under that mortgage should be limited to 
Rs. 10,500, with simple interest at the rate of 
&i percent. per annum from the date of 
the mortgage, the l0th July, 1909, to the 
date of the sale-deed, the Ist November, 
1917, but no longer. Their decree, there- 
fore, ineffect, was that the plaintiffs were 
not bound by the agreement in suit nor by 
the sale-deed of lst November, 1917 ; that 
the property must be reconveyed on pay- 
ment to the present appellants 6f Rs. 10,500 
with interest at the rate aforesaid to the 
lst November, 1917, only; and that the 
appellants were to account to the present 
respondents for the profits of thé property 
from the date of their taking possession 
thereof until reconveyance. From that 
order the purchasers appeal, 

Their Lordships are of opinion that the 
contract in suit is not binding upon the 
sons of Gopal Das, so that they are in agree- 
ment with the High Court in its main 
conclusion, and see no reason for restoring 
the judgment of the learned Subordinate 
Judge. They are, however, unable to reach 
that conclusion on the same grounds as the 
High Qourt. T'hey*think also that in matters 
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ef dejail the order of that Court reauir 3 
amendment. They do not, for instance’. s e 
why, if the appellants are. made ac oun - 
able for the rents of the property duirz 
their period of possession, they shoul: le 
deprived of any interest on the moliga e 
during the same period; why they snvnu | 
be placed in a worse position than Man‘: 
(hand, would have occupied, in whe 
shoes in this respect they stand. 


But their Lordships go further. Tle 
‘mortgage of the 10th July, 1909, was in 1. 
way impeached or questioned inthe suit v 
the plaintiffs, and its terms in the viev 
of the Board are not such as to justify u 
Court in judicially affirming, without eẸ'- 
dence to that effect, that in substance thev 
are either excessive or unconscionable. +. 
these proceedings accordingly a Court imu t 
their Lordships think, act upon the vier 
that at the date of the contractin suit tle 
mortgage of the 10th July, 1909, was valt.. 
and thatthe question whether the contract 


-was binding upon the family must be d7- 


termined on that footing. 


Dealing with the case on that basis, th: ir 
Lordships are of opinion that that contre : 
was not so binding for a reason which they 
have already indicated. In truth the evi- 
tract was of the most improviden! deseri v- 
tion. Immediate payment of the puicna < 
price being the prime necessity, tue contro i 
bound the vendor to sellat a txea pri » 
property of apparently increasing value in 
circumstances which gave the purchasers 
the privilege of indefinitely postponi g 
completion of the purchase and payine it 
of the price, with the further privilege, 4 
it so suited them, of repudiating the barga:n 
altogether on the ground that so long 13 
the earlier contract was insisted upon by ics 
purchaser, the vendor could make no ‘tii. 
In other words, theexistence of this carlicr 
contract in the event showed that th co r- 
tract in suit was deprived of all value asc 
solvent of the family’s financial difficulties 
at its date, and was converted into an 
arrangement not materially more benefic:il 
than one by which Gopal Das, at the end 
of three years, became bound to hand ove: 
to the mortgagees for in effect nuthing tne 
entire equity of redemption in the mo | 
gaged property. In their Lordships’ juc 4- 
ment such a transaction was entirely beso wi 
the power of Gopal Das as¢arta of the jo ni 
family, and is not binding on the pleinti i- 
To this extent, therefore, although on thse 
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grounds only, the order ofthe High Court 


should, their Lordships think, be affgmed. 


The consequential directious proper to 
be made are, however, not so clear. The 
position is much complicated by the fact 
that the appellonts have without real title 
been in possession and receint of the profits 
of the property for many years. Their 

: claims, as, in eect, transferees of Manik 
Chand's mortgage have also to be borne in 
mind. 

In strictness, possibly, their obligations as 


purchasers under an invalid contract should” 


be alone dealt within this suit, and their 
rights as mortgagees, whatever they are, be 
reserved for determination in another pro- 
ceeding. But their Lordships agree entirely 
with Walsh, J., when, in his judgment in 
the High Court, he expressed the view that 
this was pre-eminently a case in which the 
Court being seized ‘of the whole matter, 
should make such an order as may terminate 
the controversy and do justice between the 
parties. 

Accordingly, while their Lordships are of 
opinion that the contract of the 3rd Septem- 
ber, 1912, was not binding upon the plaint- 
iffs, they think that in the circumstances it 
should now be set aside only upon terms. 
One of these terms must, they think, be that 
the appellants have the full benefit of the 
mortgage of the 10th July, 1909, as a mort- 
page carrying compound interest at the rate 
of 8} per cent. per annum, and that their 
possession of the property, although un- 
warranted as purchasers, should not—it hav- 
ing been taken under an order of the 

. Oourt—be treated as that of a mortgagee 
in possession with all the burdens of sucha 
possession. It is just, as their Lordships 
think, thatthe mortgage should for this 
purpose be treated as a usufructuary mort- 
gage—and the possession of the appellants 
be treated as possession therennder~—with 
the result that during that possession they 
will be entitled to no interest, but, on the 
other hand, will not be accountable for 
profits. It will be just also that the 
plaintiffs should have their costs in both 
Courts in India, if, ultimately, they re- 
deem : the property as below stated, but 
not otherwise. 

With these views inmind their Lordships 
think that the proper order now to be made 
isthe followimg:— 
eVary the order of the High Court by 
directing that ah account be taken of the 

“mount due on the Ist November, 1917, in 
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respect of the mortgage of the 10th July, 
1909, as a mortgage carrying compound 
interest at the rate of 84 per cent, per annum. 
Let that mortgage stand between the appel- 
lants and respondents as security for the 
sum. so found less the costs of the plaintifis 
in both Courts in India. All interest to cease 
as from the Ist November, 1917, but the 
appellanis not to be accountable for rents 
and profits of the property during their 
period of possession. On payment by the 
respondants within one year from the date 
of certificate of the sum socertified less the 
costs aforesaid, let the appellants reconvey 
the property contprised in the deed ofsale 
of the Ist November, 1917, freed and dis- 
charged from all claims and demands in 
respect of the mortgage ofthe 10th July, 
1909. In default of snch payment onor be- 
fore the date aforesaid, let this suit as from 
that date stand dismissed without costs. 

Each of the parties should,in any event, 
bear their costs of this appeal. 

Their Lordships will humbly advise His 
Majesty accordingly. 

Z. K. High Court's order varied. 

Solicitors for the Appellant: —Messrs, 
T. L. Wilson & Co. 

Solicitors for the Respondents:—Messrs. 
Barrow, Rogers and Nevill. 


ALLAHABAD HIGH COURT. 
Seconp Orvin APPRAL No. 1254 or 1925, 
February 4, 1926. 
Present:—Mr. Justice Kanhaiya Lal 
and Mr. Justice Boys. 

Babu SHIAM SUNDER—PLAINTIFF 
— APPELLANT 
versus 
SURTA SINGH AND OTHERS—DEFBNDANTS 


e — RESPONDENTS. 

U. P Land Revenue Act (III of 1901), se. 111, 112, 
283 (k)--Abadi site appertaining to different villages— 
Sut for partitron—Jurisdretion of Civil and Revenue 
Courts. 

Plaintiff and defendants were co-sharers in village 
K and by a partition effected between them their 
sharea were separated and the plaintifi was allotted 
land in thros of the mahals formed atthe time The 
village did not contam any distinct abadi area within 
its limits, the site occupied by the houses of the ten- 
ants along with the tenants of three other villages 
being surveyed as apart of village B and included 
in the Record of Rights of that village. It was, how- 
ever, resordad that the said abadi site was the com- 
mon or stant proparty of the co-sharers of the four 
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Villages aforesaid. In the khasra of village B all the 
different plots were 1ecoided as being in possession of 
different co-sharers of the said*villages separately. The 
plaintif filed a suit in the Civil Court for partition 
of the abadi site against the other co-sharers of the 
village K: 

Held, (1) that having regard to the entries in the 
khewat and khasra of village B the plots in dispute 
forming a part of the abadi area must be treated as 
appurtenant to ora part of village K and that the co- 
sharers of that village were entitled to have them 
partitioned by a supplementary pioceeding in the 
Revenue Court , 

(2) that the Civil Court had, therefore, no jurisdic- 
tion to entertain a suit for partition of the plots by 
virtue of the provisions of s 233 (k) of the U. P. Land 
Revenue Act 

Second appeal froma decree of the Third 
Subordinate Judge, Moradabad, dated the 
Tth April 1525, 

Dr. M. L. Agarwala, for the Appellant. 

Mr, Shiva Prasad Sinha for Dr. S. N. Sen, 


for the Respondents. 


JUDGMENT.—The plaintiff and the 
defendants were co-sharers in the village 
Keshodaspur; and by a partition effected 
between them some years ago their shares 
were separated and the plaintiff was allotted 
land in three of the mahals formed at the 
time, The village did not contain any 
distinct abadi area within its limits. The 
site occupied by the houses of the tenants 
of Keshodaspur, Jogidaspur, Muradpur and 
Baldiya was common, and was surveyed as a 
part of the village of Baldiya and included 
ir the Record of Rights or that village, but it 
was recorded that the said abadi site was 
the common or shamilat property of the 
co-sharers of the four villages aforesaid. 
In the khasra of the village of Baldiya 
different plots were recorded as having been 
in the possession of different co-sharers of 
the said villages separately. But the fact 
remains that so far as the proprietary 
right or co-sharership was aoncerned the 
entire abadi site surveyed or included in 
Baldiya was the common property of the 
co-sharers of all the villages aforesaid to 
the extent specified in the khasra of the 
vill age of Baldiya. 

This abadi site was not included in the 
partition of the village of Keshodasput be- 
cause 16 was not surveyed as a part and 
parcel ofthat village. The present suit was 
hled by the plaintiff for the partition of the 
abadi site against the other co-sharers of the 
village of Keshodaspur; and the question 
for consideration was whether the cogniz- 
ance of such a suit was barred by the opera- 
tion of s. 233 (k) of the U., P. Land Revenue 
Act (III of. 19016) That section forbids a 
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Civil Court from taking cognizance vi © v 
partition or union of mv © 
except as provided in ss. 111 and 112 ef | 
Act; inother words it forbids the distaul 9. 
of land by division between the car. 
of a mahal except by an application’ t 
Revenue Court. 

The Court of first instance found tha |: 
plaintiff was entitled to claim a partito 1 
a Civil Oourt and granted a prelimi a 
decree for partition; but the lower Apps: ’ 
Cour held that a Civil Court was not e» - 


2 # Put pada 


= 


if 


petent to entertain the suit, inasmuec: a> 
the land of which tbe partition was eis - 
ed was land included in a mala? within t s 


meaning of s. 233 (k) of the aforesaid 

A mahal is defnedasany local mca | 
under a separate engagement for the '' 
ment ofland revenue, provided a sepa 
Record of Rights has been framed fut > 
village in which that local area is situ t 1 
orfor the portion of land to when i? 
local area appertains. Ifthe local arez : oz- 
sists of portions of villages, a sep. 
Record of Rights should be shown to i $ 
been prepared either for the entie a... 
for each of the villages to which the port -: 
appertain or for the village in whieh t.e 
portions are included. The abadi lan’: 
question is obviously apart eithar of theo: 
lage of Baldivaor of the four villages an wi 
referred to; and inasmuch as ıt 13 rec... - 
ed asthe shamilat property of the co shu ©.» 
of all the aforesaid villages, it mu-t i: 
treated that different portions of this e ~ 
area form part of each of the said villa . 
as recorded in the khasra, and appel vt 
the mahal of the co sbarera so senor dt 
one sense the Record of Rights prepered | ý 
the village cf Baldiya deal with the d n’ 
abadi area, a portion of whieh is her: 
dispute; but reading the entries made 4 
the khewat of the villageof Bildir:el t 
with the entries made in’ the Alusra i 
village, there can be no doubt that `! 
plots in dispute, forming a part of ta 
abadi area, are really appurtenanttoor a] t- 
of the village of Keshodaspur ang that. 


co-sharers of that village are entitl u t 


have it partitioned by a supplementary | 1: 
ceeding in the Revenue Comt, bea 
Prasad v. Manmohan Lal (1). No gut ru 
partition of any portion of that a 
can lie in the Civil Court. Whether Wati 
apart of mahal Baldiya or a part or te 
village of Keshodaspui. a suit for port n 
(1) 33 Ind. Cas 86, 2è 502 atp 209, HAG d 
Tà. 
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of the land comprised in the abadi CS e and 


= would not be cognizable by any Court 8ther 
than a Revenue Court; and the lower Appel- 
late Court was right in refusing to entertain 
the suit. Wedismiss the appeal with costs 
including in this Oourt fees on the higher 
scale 
R: 


Appeal dismissed. 
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MADRAS HIGH COURT. 
SECONpD Oivin APFEAL No. 104 or 1923. 
December 15, 1925. 
Present:—Mr, Justice Phillips 
and Mr. Justice Odgers. 
OHAKKITTANDIYIL PARKUM 
ILLATH OHETTIYAN KANDI AMMED 
—PLAaINTIFF—APPRLLANT 
VvETEUS 
KOZHUVAMMAL AMMED AND oTHEss— 
DEFRNDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 2 (11 
Transfer of property—Death of transferror— Suit 
against legal representatives of transferror, decision vn, 

whether binding upon transferee. 

Where a suit is instituted against the legal repre- 
sentatives of a deceased person who had, during his 
lifetime, parted with his interest in the property in 
dispute, the decrees is not binding upon the person 
who had acquired the property from the deceased. 
[pa 904, col. 2 | 

Second appeal against a decree of the 
District Court, North Malabar, in A. 6. 
No. 331 of 1921, preferred against that of 
the Court of the District Munsif, Nadapuram, 
in O. 8. No. 193 of 1919. 


Mr. A. Vasudeva Menon, for the Appel- 


lant. 
& Mr. K. P. M. Menon, for the Respondents. 
JUDGMENT. | 
Phillips, J.—The factsofthis case are 
as follows:—One Tharuvai who was the 
jenmi of the plaint property demised it on 
kanêm to the first defendant. He subsequ- 
ently hypothecated the property to one 
Kalantham who sub-mortgaged his rights 
to Kathiyain 1895. Kathiya broughta suit 
on her mortgage and obtained a decree. In 
execution of that decree the plaintiff pur- 
chased therights of Kalanttham and Tharuvai 
and now sues to redeem the kanom in favour 
of the first defendant, 
urchase, a suit Rad been brought against 
ja Pan and the equity of redemption in 
the suit properly wes sold in Court auction 
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purchased by one Kunhi Mayan Haji 
He transferred it toone Sooppi Haji who in , 
turn transferred it to 5th defendant's brother 
and 5th defendant is now entitled as heir to 
his brother. 

The first question for consideration is 
whether plaintif or 5th defendant was the 
owner of the equity of redemption. When 
the suit was brought by Kathiya, Tharuvai 
was dead. His heirs were impleaded as 
legal representatives, whereas the person 


“who ought to have been impleaded was the 


purchaser of Tharuvai’s rights. It is con- 
tended here that*thedecree and sale in 
execution are binding on Tharuvai's estate 
and that, therefore, the equity of redemp- 
tion was rightfully sold and purchased by 
plaintiff. To support this contention the 
appellant relies on three cases, Gnanambal 
Ammal v. Veerasami Chetty (1), Ramasawmi 
Chettiar v. Oppilamant Chetti (2) and 
General Manager of the Raj Durbhunga v. 
Maharajah Coomar Hamaput Singh (8). 
These cases can, however, all be distingu- 
ished onone short ground. They are all 
cases in which wrong representatives of the 
deceased had been impleaded to represent 
the deceased’s estate. It was held that, 
although the estate cought to have been 
represented by other people, the decree was 
binding on the deceased's estate and that it 
was adequately represented for the purpose 
of thé suit, but in all these cases at the time 
of his death the deceased was admittedly 
the owner of the propertiesin suit and it 
really amounted onlyto an error in pro- 
cedure ; the estate was admittedly liable 
and was merely represented by the wrong 
parties. In the present case, however, 
when Tharuvai’s representatives were im- 
pleaded, they only represented Tharuvai's 
estate at the fime of his death, but when he 
died he was no longer the owner of the 
equity of redemption which had passed by the 
Court sale tp Kunhi Mayan Haji. It cannot, 
therefore, be said that his heirs represented 
the estate so far as this equity of redemp- 
tiones concerned, for it did net form part of 
the estate at all but belonged to Kunhi 
Mayan Haji or his successor, As Kunhi 
Mayan Haji and his assigns were not r2- 
presented in that redemption suit, the 


(1) 31 Ind. Oas. 920; 29 M. L. J. 698. 
7 ©) 4 Ind. Oas. 1059; 33 M. 6, 6 M. L. T. 268; 19 M, 


ahi 671. 

(3) 14 M I. A. 605, 17 W. R. P. O. 459; 10 B. L. R, 
P. O. 294, 2 Suth. P, O, J, 575;03 Sar, P.O. J. 117. 
20 B. R, 913, i 
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decree cannot be binding upqnthem. Kunhi 
Mayan Haji had previously purchased the 
equity of redemption and was the owner. 
Consequently the 5th defendant by devolu- 
tion became the owner of the equity of 
redemption and when the plaintiff purchas- 
ed the rights of Tharuvai he did not pur- 
chase the equity of redemption in the suit 
property. Ashe is not the owner of the 
equity of redemption he cannot on that 
ground bring a suit for redemption, but hé 
puts forward an alternative claim, namely, 
that as purchaser of the subsequent mort- 
gagee's righthe isentitled to redeem the 
prior mortgage. It is possible that he 
might be entitled to do so, if that prior 
mortgage was subsisting. It was, however, 
redeemed by the 5th defendant before this 
suit was filed and it is contended that by 
that purcnase there was amerger and the 
mortgage was discharged. It was open to 
the 5th defendant to keep the mortgage 
alive by express terms, or he could be deem- 
ed to keep it alive if it was for his 
benefit todo so. Seeing that there was only 
one mortgage outstanding, namely, Kal- 
anthan' 8 mortgage, and the enforcement of 
the mortgage has become barred by lapse 
of time at the time of redemption, it was 
clearly to the 5th defendant's interests to 
extinguish the prior mortgage. 

It is suggested for the appellant that 
this question of merger was never raised 
in the Trial Court, but it appears from para, 
4 (a) of the District Munsif’s judgment that 
the question was put forward in the trial, 
It is obviously difficult to adduce oral evi- 
dence as to a man’s intention and we are 
thrown back on the presumption that he 
did what was best in his own interests ; it 
was to his interest to discharge the mort- 
gage and not keep it alive. There is, there- 
fore, no mortgage to be redeemed by the 
plaintiff and his suit must, therefore, fail. 
In this view, the question of limitation 
decided by a learned Judge of thfs Court in 
Lakshmanan Chettiar v. Sella Muthu Naicker 
(4) need not be considered. i 

The appeal is dismissed with costs. 

Odgers, J.—I agree, 

Z. K. 

V. N. V. Appeal dismissed. 


(4) 84 Ind. Cas. 301; 47 M L. J. 602; (1924) AL W. 
N. 508; A. L R. 1925 Mad.76. 


, LAHORE HIGH COURT. 
SeroOdhn O1vIL ArenaL No. 2070 or 1922. 
May 20, 1926. 

Present:—Mr. Justice Fforde and 
Mr. Justice Campbell. 
KALWA-—PLAINTIFE— APPELLANT 
versus 
HIRA LAL—DEFENDANT—RESPONDENT. 

Appeal—Court fee—Court-fee on prayer for pusar > 
sion not pard—Prayer for possession giren up Di- 
missal, whether proper—Procedure. 

It is not proper to dismiss the appeal where tlu 
memorandum of appeal asks for possession but isn t 
properly stamped for such a prayer, if the party siy: a 
up the claim for possession and merely seeks n 
declaration. The proper procedure in such acas 4 
to pass an order striking out the prayer relatung 3 
possession and to hear the appellant with regard to tl u 
rest. [p 906, col. 1] 


Second appeal from a decree of the Di:- 
trict Judge, Delhi, dated the 26th May 1922, 
affirming thatof the Subordinate Judge, 
Stu Olass, Delhi, dated the 30th June 
1921. 


Mr. Nanwan Mal, for the Appellant. 
Lala Sardha Ram Kapur, R. S., for the 
Respondent. 


ORDER.—Musammat Mukhi, widow of 
J habbra, sold a certain house to her dangh- 
ters son Hira Lal, whereupon Jhabbra’s 
brother’s son Kalwa sued for possession 
and for cancellation of the sale-deed on 
the ground that the sale by the widow we3 
for no valid necessity. The Trial Court 
framed the following issues :— 

1. Whether a suit for possession is main- 
tainable ? 

2 Whether the property in question is 
ancestral? 

3. Whether the sale in favour of hia 
Lal wasfor valid necessity ? 

4 Whether s. 11,0 P.O. bara the suit? 

5. Whether the plaintif is estopped 
from questioning the alienation on acaount 
of defendant No. 1 being the administratri:.? 

6. To what relief is the plaintiff cenili- 
tled ? 

On the first issue it was held that the 
plaintiff certainly could not obtain posse i- 
sion during the lifetime of Uusamm't 
Mukhi, and that even if a prayer for a 
declaration be held to be included in the 
prayer for cancellation of the docume t, 
orin the general prayer at the end ofthe 
plaint, the plaintiff had failed to make out 
a case for the grant of a declaration. On 
the second issueit was held to be immi 
terial whether the property was ancestral 
ornot, On the third,the finding was that 
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the sale was for valid necessity. On th 
fourth, that s. 11 did not bar thees§it. It 
was admitted before the trial that there 
was no estoppel on the ground mentioned 
in issue No. 5, and with this we are not 
concerned and on Issue No. 6 it was held 
that the plaintiff was entitled to no relief 
and his suit was dismissed. 

He appealed to the District Judge who 
first ofall held that the appeal was liable 
to dismissal because it was not properly 
stamped. Itis manifest that the decision 
was incorrect. The plaintiff appellant ap- 
pealed on a stamp of Rs. 10 and his Counsel 
submitted that he had given up the claim 
for possession and appealed merely for the 
purpose of seeking a declaration. The 
learned District Judge observed that the 
memorandum of appeal expressly asked for 
possession and that, not being stamped 
on such a prayer, it must be dismissed. 
Obviously the proper order to pass was that. 
any prayer inthe memorandum of appeal 
relating to possessicn must be struck out 
and the appeal be heard upon the remaining 
prayers, The leaned Counsel for the 
respondents before us does not atlempt to 
uphold this part of the learned District 
Judge's decision. 

The learned District Judge proceeded to 
record findings upon the merits of the ap- 
peal. He did not either affirm or reverse 
the decision of the,Trial Court that the 
sale was for necessity, but he held that in 
view of the plaintifi's conduct in respect of 
certain proceedings before the Court in 
which Musammat Mukhi had taken out 


‘Letters of Administration for the estate of 


her deceased husband Jhabbra, the plaintiff 
was not entitled to the relief declaration 
sought by him. We find: ourselves unable, 
however, to passa satisfactory order which 
will terminate this long pending litigation 
without clear findings by the lower Appel- 
late Oourt on the third and fourth issues. 
The key to the case appears to us to lie 
in the third issue, and the learned Vakil 
for the respondents asserts before us that 
he is prepared to support the dismissal of 
the suit onthe ground of res judicata al- 
though this was found against him in the 
Trial Court. We accordingly return the 
case to the learned District Judge under 
O. XLI, r. 25, with a direction that he 
should decide these two points and return 
his findings to ¢his Court with the least 
possible delay. In dealing with issue No. 3 
he-should disregard the somewhat vague 
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observations by, his predecessor in the para- 
graph of the judgment before us commenc- 
ing “Now lam not myself satisfied of the 
genuine nature of all the Alleged debts”, and 
the present District Judge will make his 
own enquiry and come to his own independ- 
ent decision upon the character of the 
alleged debts and the nature of the rest of 
the alleged consideration. 


R L. Case remanded. 


NAGPUR JUDICIAL COMMIS- 
STONER’S COURT. 
Miscaupantous Secoxp Civin APPEAL No. 464 
oF 1424, 

February 20, 1926. 
Present:—Mr. Prideaux, A J. O. 
ISALU AND oTHBRS—~PLaAINTIFFS— 
APPELLANTS 
versus 
ONKAR AND orapRi—DEFENDANTS— 
RESPONDENTS. 

Lambardar, power of, to grant building site—Co- 
sharers, wishes of. 

A lambarda) can give wasto land out toa tenant 
ond then agree to the tenant building on it without 
obtaining the permisaion of each mndividual co-sharer 
but in such a matter the wishes of the majority of 
the co-sharers must prevail |p 908, col 2.| 

Appeal against a decree of the District 
Judge, Nimar, dated the 16th September 

1924, in Oivil Appeal No. 74 of LOZE. 

Messrs P. C. Dutt, and Fida Hussain, for 
the Appellant. 

Mr S. B. Gokhale, for the Respondents. 

JUDGMENT.—The plaint upon which 
this litigation started states that the plaint- 
ifs -and defendants with the exception of 
detendant No. 8 areco-sharers in Ichhapur 
of the Barhanpur Tahsil, and the plaintiffs 
sus for a declaration that the defendants 
are notentitled to resist the plaintiffs in 
the use and occupation of plot No. 287, 
area 2°82 acres of the village. The defend- 
ents are said to have been wasting the land 
by digging a well and the foundations to 
the prejudice of the plaintiffs and to have 
also setup a barbed wire fencing round 
the plot." The plaintiffs ask for a declara- 
tion that the defendants have no right to 
call upon the plaintiffs to vacate the plot 
and that ,the plaintiffs are entitled to re- 
tain possession of the land in suit, and that 
the defendants be ordered to abstain from 
digging the well and to remove the fencing, 
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The defence was that the defendants 
Nos. 2 to 8 applied to defendant No. 1 
to give them the plot în July 1918 for 
building a ginning factory, and that the 
lambardar called a meeting of the sharers 
and tenants of the village and that the 
majority of them agresd to give the plot 
with the permission of the Deputy Com- 
missioner to the defendants for building a 
ginning factory, The plaintiffs applied to 
the Deputy Commissioner not to give per- 
mission, but the application was rejected. 
The Deputy Commissioner assessed the 
land at Rs. 20 ouf of which Rs.10 were 
to be given to the “Government and 
the rest to the proprietary body of the 
village. Thereafter, the defendants built a 
ginning factory at the cost of Rs. 45,000 
and the plaintiffs have received their 
share of the profits including the rental 
of Rs. 10 for the plot in suit and thus gave 
their implied consent to the building of the 
factory. It was said that the lambardar 
had authority to lease out theland, and 
the plaintiffs were not entitled to any of the 
reliefs claimed in the plaint. 

The plaintifs in reply admitted that 
the Deputy Commissioner had passed an 
order dated 30th December 1918 but 
alleged that the said order was invalid 
and could be set aside by a suit. It 
was admitted that the plaintiffs did re- 
ceive their share of profits for the land in 
suit along with the village profits, but that 
it was without prejudice to the rights of 
the plaintifs in this case. It was further 
admitted that the majority of the co-sharers 
had given theirconsent to the land being 
given for building a ginning factory, and 
it was also admitted that the plaintiffs’ 
application to the Deputy QOommissioner 
not to permit the building of the factory was 
dismissed. 

The first Oourt found that the act of the 
defendant No. lin giving the plot to defend- 
ant Nos. 2 to 8 was bona fide; ethat it waa 
decided by a majority of the co sharers that 
the land should be given and that their 
decision was binding on the plaintiffs,’ and 
that the plaintiffs were not prejudiced by 
the giving of the land. The question as 
regards the order of the Deputy Oom- 
missioner dated 30th December 1918 was 
decided by this Court in Second Appeal 
No. 288 of 1920. Plaintiffs were found 
to have received their shara of village 
profits including the rent of the plot in 
guit withoyt prejugice to their claim in 
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the present case, and the receipt was found 
to amĝunt toan implied consent. The casa 
was dismissed in the first Court. 


On appeal the lower Appellate Court held 
that thedefendant No.1 did lease out the 
plot and had aright to do soand his action 
was bona fide. Plaintiffs were not prejudiced 
and the decision of the majority of co- 
sharers and the action of the lambardur’ 
were bindingon the plaintiffs. Plaintilts 
were not in possession of the plot in disnitie 


eon the date of the filing of the suit, and the 


first Court was held to have erred in holl- 
ing that the plaintiffs had given their impli- 
ed consent to the building of the factory. 
The suit was for mere declaration and dic 
not lie. It is clear thatthe field was set 
aside for nistar purposes and was used for 
keeping cow-dung on. The lambardar then 
applied to the Deputy Commissioner for 
having this field removed from nistar und 
in exchange other land was offered for the 
same purpose and the field was to hecoma 
waste land. The lambardar did not con- 
ceal the fact that his application was for 
the purposes of using this fiehl as building 
site for a ginning factory, and that applice- 
tion was granted, and rent and land m- 
venue was fixed onthe field. It seems that 
the plaintiffs who had an interest in a iivel 
ginning factory in the village attempted 
to prevent the building of the factory on 
ihe sitein dispute. The Judge of the low.r 
Appellate Court writes:— 


“It is, therefore, with some diffidence that 
I state that in my opinion the fundi- 
mental question of law raised has not heef 
properly appreciated up to the present. 
To my mind the chief question is whist 
legal remedies a co-sharer has when again-~t 
his ‘wishes the lambardar has permiit-l 
agricultural land to be used for non-agii- 
cultural purposes. It is settled law that the 
lambarday is the landlord of the village for 
all purposes under the Tenancy Act. Sec- 
tion 2 (7) of the Tenency Actof 1920, lays 
down that the ‘landlord’ means the person 
of whom a tenant holds land, and to whoin 
the icnant is, or but fora contract would 
be, liable to pay rent for such land. Here I 
must observe that this litigation will le 
governed by the new Land Revenus Act 
throughout The application of the Tenancy 
Law, however, is more doubtful. The Ten- 
ancy Act of 1920 came into foic2on the lst 
of May 1920. However in the definition 
above referred to there has been no change 


908 
in the law, Section 2? (7) of the new Tenancy 


Act corresponds tos. 2 (6) of theold Tåoancy 


Act. The meaning of the word ‘land- 
lord’ in this definition is obviously given in 
the definition which immediately precedes 
it in both Acts. This definition reads as 
follows:—'Land' means jand which is let or 
occupied for agricultural purposes or for 
purposes subservient thereto, and includes 
the sites of buildings appurtenant to such 
land. Hence it might be contended that 


néither Tenancy Act could apply to theland, 


in dispute which at the present moment is 
undoubtedly not being used for agricul- 
tural purposes. Further, it might he argued 
that this would render s. 188 (2) A of the 
Land Revenue Act inapplicable to the 
present case. This question has not been 
argued out before me but it seems to me 
that such argument is fallacious. Section 
25 in the new Tenancy Act, corresponding 
tos. 52 of the old Tenancy Act, lays down 
that an occupancy tenant might be ejected 
from his holdingson the ground of his hav- 
ing diverted the land to non-agricultural 
purposes. The field in dispute was origi- 
nally nistar and after that became waste 
land, but it was still ‘land’ within the 
meaning of the Tenancy Act. Oattle 
would wander over this field and graze 


thereon just as they could on any other | 


waste land of the village. It was only 
later that the land or part thereof was 
diverted to non-agricultural purposes. 
What became then of the land when it 
was given over by the lambardar to the 
people who afterwards constructed a gin- 
“ning factory? The land must have become 
an occupancy land since there is nothing to 
show that the malguzar attempted to give 
any proprietary rights in the field. The 
case then reduces to that of an ordinary 
occupancy. tenant using his land for a non- 
agricultural purpose. In essence, the case 
is not different from the case ofany occu- 

ancy tenant in Ichchapur who cares to 
build a ginning factory on his field and 
who gives the lamhardar consideration for 
abstention from taking action under s. 25 of 
the Tenancy Act.” 

The Judge then finds that there was a 
lease of sorts and that the defendants Nos. 
2to 8 became tenants of the proprietary 
body; that the lambardar had authority to 
let out waste land; -that there was nothing 
underhand in the dealings of the lamtardar; 
that Rs. 20 was reasonable rent; and that 
the land had ceased to be nistar and was 
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let out to tenants. The appeal was dis- 
missed. A 

Itis here argued that the lambardar ex- 
ceeded his authority, but this I do not think 
he did. He acted in consonance with the 
wishes of the majority of the co sharers 
and the approval of the Deputy Commis- 
sioner. It is argued that it is a case of 
fraud by the lambardar against his co- 
sharers. But this is not so. The majo- 
lity of them were ia favour of the action 
taken by the lambardar. The question 
really is whether the lambardar can 
give a building site without the permis- 
sion ofeach individual co-sharer. It seems 
to me that he can give waste land out to 
a tenant and then agree to the tenant 
building on it, and the wishes of the majo- 
rity of the co sharers must prevail. From 
the gamabandi Ex. D.-1 and the khasra 
Ex. D 2 it would appear that the ordinary 
land was changed into abadi, and Exs. D.-3 
and D-4 show that the Deputy Commis- 
sioner was applied to and that the majority 
of the co sharers were in favour of the site 
being utilised for the ginning factory, 
It is argued that the provisiors of the 
Transfer of Property Act should apply, but 
it seems to methat the law has been pro- 
perly applied in the present case. Plaint- 
ifs only ask for an injunction; they do 
not ask for joint possession. The factory 
has been standing on the site for some 
seven years, and ldo not think in equity 
that the plaintiffs can demand its removal. 
I think the dispute has been rightly 
decided and I decline to interfere. ` 

This appeal fails and is dismissed with 


costs Appellants will pay respondents’ 
costs. 
Zz. K, Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL OiviL JURISDICTION 
No, 35 oF 1976. 
April 20, 1926. 

Present:— Sir Lancelot Sanderson, KT, 
Chief Justice, and Justice Sir George 
Claus Rankin, Kr. 

SUKUMARI DEBI—APTPELLANT 


LETSUS 
MUGNEERAM BHANGER & Co.— 
RESPONDENTS. 
Civ Procedure Code (Act*V of 1908), s. 145, 0. 
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XXXIV, r. Ih—Security KAN pak hela of decree 
— Charge upon properties—-Mode of realisation—Haxe- 
cution. j 
Section 145, C P. C, has mbapplication to a case 
where a surety does notincur personal liability but 
gives only a charge upon property. [p 911, col 2.) 

Defendant obtained the adjournment of the trial of 
a suit which had been instituted against him upon 
condition that he should give security by depositing 
with the Registrar documents of title of properties of 
a certain value for securing the plaintiff's claim to 
that extent. In pursuance of this order, the defend- 
ant and his wife deposited the title-deeds of certain 
properties with the Registrar. Eventually, a consent 
decree was made against the defendant in the suit 
fora certain sum payable by instalmentsend it was 
divected that secumty should be furnished for the 
decretal amount and that until such security was 
furnished, the security already furnished should re- 
main The decree further provided that if the de- 
fendant failed to pay three consecutive instalments, 
the whole amount of the decree should become payable 
and the decree-holder in such case might execute the 
decree irrespective of his right against the security 
and might also execute ageinst the security. The 
instalments were not paid as they became due and 
no other security was furnished and the plaintiff 
thereupon applied for realisation of the decree by sale 
of the properties of which the title-deeds had been 
depositad with the Registrar 

eld, that the security bemg confined to the 

properties and not extending to the personal liability 
of the surety, the provisions of s. 145 of the O. P, C. 
‘were not applicable to the case; [p 911, col. 2.] 


Appeal against the judgment of Mr. 
Justice Buckland, dated the 27th January 
1926. 

Messrs. Langford James and B, C. Ghose, 
for the Appellant. 

Messrs. N. Sircar and B. K. Ghose, for the 
Respondents. 


JUDGMENT. 


Sanderson, C. J.-—This is an appeal 
by Sukumari Debi against a judgment of 
my learned brother Mr, Justice Buckland 
delivered on the 27th January 1926. 

There was a suit which was brought by 
Mugneeram Bhanger & Co., who carried on 
business as stock and share brokers, against 
the defendant, Guru Pada Haldar. The 
appellant Sukumariisthe wife of the defend- 
ant. An adjournment of the trial ofthe suit 
was obtained on or about the Lith August 
1924, upon condition that the defendant 
should give security by depositing with the 
Registrar documents of title of properties 
to the extent of one lac of rupees for secur- 
ing the plaintiffs claim to that extent. 
The case was adjourned until after the va- 
cation. l 

It appears that the defendant and his 
wife deposited the title-deeds of certain 
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properties with the Registrar. The pro- 
perties are set out inthe decree which was 
made boy my learned brother on the v7th 
January 1926. The defendant was the 
owner of most of the properties, but the 
appellant, the defendant’s wife, was the 
owner of one plot and had a Jeasehold inter- 
est in the other plots mentioned in the 
decree. The case came on for hearing in 
November 1924 and then a consent decree 
was made. The material parts of the decree 
which was dated the 14th November 194 


~are as follows:—"The parties having agreed 


to the terms of settlement set forth in 
the schedule hereto annexed and marked 
‘A’ and the defendant through his Counsel 
undertaking to obtain the consent of his 
wife to the said terms, itis declared with 
the consent of the parties by their respec- 
tive Counsel thatthe said terms ought to 
be carried out and the same are ordered 
and decreed accordingly,” 


The terms of the settlement in Sch. A, 
referred toin the decree, dated the 14th 
November 1924, are as follows :—“There 
will be a decree for Rs. 1,37,000 with interest 
at 6 per cent, in full payment of all claims 
and costs including all existing orders for 
costs payable by 22 monthly instalments 
commencing from the 2nd January 1925, 
the first 21 instalments to be at the rate of 
Rs, 6,000 each and the final instalment for 
the balance. Interest is payable on the 
amount outstanding at 6 per cent, to be 
paid on the Ist January 1926, and on the 
date fixed for payment of final instalment of 
decretal amount. 


“Security is to be furnished in the shape’ 


of immoveable property or war bonds to 
the extent of Rs. 1,60,000 on the certificate 
of Mr. CO. K. Sarkar on or before the Ist 
January 1925: until such security is given 
the present security to remain. The de- 
fendant undertakes to obtain his wife's con- 
sent to these provisions. 

“On failure to pay three consecutive in- 
stalments, the whole amount of the decree 
to become payable. Decree-holders in such 
case may execute the decree irrespective 
of their rights against the security and may 
also execute against the security. 

“Neither party has any claim against the 
other in suits Nos. 2750 and 2619 of 1922 
and no order is made in those suita 
which will, therefore, stand dismissed, save 
that in allthose suits there is a direction 
for taxation of costs as between attorney. 
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and élient, including the fees actually paid 
to Counsel.” 

The appellant wrote a letter addytsbed to 
the plaintiffs Mugneeram Bhanger & Co. on 
the same day. The letter iuus thus:— 
“With reference to the consen: decree made 
in the suit to-day in which you have allowed 
my husband Guru Pada Haldarto pay the 
decretal amount by 21 monthly instalments 
of Rs. 6,000 each and the balance together 
with interest on same at 6 per cent. payable 
ae lst January 1326 and at the time 
wW 


en the last instalment is payable ande 


with refereņce to the security bond execut- 
ed by me in the above suit, I agree to the 
decretal security continuing until the dec- 
retel amount is paid ‘off in full or other 
security for Rs. 1,60,000 in war bonds or 
iinmoveable property is furnished by my 
husband in substitution of such security.” 

Default was made in the payment of the 
instalments and on the 16th of December 
1925 an application was made for execution 
of the consent decree and the mode in 
whichthe assistance of the Court was requir- 
ed was by the appointment ofa Receiver of 
the plots which I have already mentioned. 
A Receiver was appointed onthe 16th De- 
cember 1925. It may ba mentioned at this 
stage that that order of the 16th December 
1925 appointing the Receiver was subse- 
quently set aside, certain objections having 
been taken to it: butthe appointment of the 
Receiver was made effective by the order 
of my learned brother on the 27th January 
1926. 

On the 22nd December 1925 the defend- 
antand the appellant executed a bond 
“which recited that they were held and 
firmly bound unto the Registrar of this 
Gourt to the extent of one lac of rupees, 
for which payment they bound themselves 
jointly and severally. it recited the order 
of the 15th August 1924, and that they had 
deposited the title- deeds by way of security 
for the plaintiffs’ claim and that the Re gis- 
trar had accepted the same and had also 
accepted the defendant and the appellant 
as sureties sufficient for the sum of rupees 
one lac. The condition of the bond was 
thatif the defendant should duly pay the 
amount that might be decreed in favour of 
the plaintiffs or if the suits were dismissed, 
then the bond should be void and of no 
effect. 

it was stated during the course of the 
argument that the intention was that the 
one should be signed at the time when 
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the title-deeds were deposited with the 
For some reason, which has not 
been made appareat tome, the execution 
of the bond did not taka place until the 
22nd of December 1925. ` 

The matter came before my learned bro- 
ther on notice calling upon the defendant 
and the appellant to show cause why a 
Receiver should not be appointed and why 
the decree should not be executed by sale 
of the property to which I have referred. 
The learned Judge stated in his judgment 
that the nly point which was argued before 
him was whether the decree-holder could 
realise the security in execution or whether 
it was necessary for the decree-holder to 
file asuit for that purpose. 

Several cases were cited before the learn- 
ed Judge to which reference is made in his 
judgment. Iam not quite clear upon what 
principle the learned Judge purported to 
act. I think that the learned Judge re- 
garded (in fact he so stated) the matter as 
simply one of form and that it did not 
present any difficulty in the way of the 
applicant’s obtaining the order asxed for. 

Accordingly, he appointed a Receiver and 
directed that the Receiver should sell the 
property, to which J have referred, by pub- 
lic auction to the best purchaser that coald 
be got, provided that he considered that a 
sufficient sum had been offered. There was 
a further direction as regards the disposi- 
tion of the sale proveeda, 

In this Court reference was made to IE 
authorities, which were mentioned in the 
learned J udge’s judgment, and an argu- 
ment was presented with reference to s. 145 
of the O. P.C. 

It was argued on behalf of the appellant 
thats. 145 would not authorise the order 
which the learned Judgs made in this 
case, 

Ido not think it necessary to refer to any 
of the cases cited in this Court except one, 
which I will presently mention, because in 
my judgment the facts of this case are such 
as to differentiate it from any of the author- 
itieg cited. 

The position, in my judgment, is clear. 
The defendant agreed that a decree should 
be made against him for Rs. 1,387,000 with 
interest, and that it should be paid by in- 
stalments therein mentioned, that security 
should be furnished by the lst January 
1925 and that until such security was fur 
nished, the “present security” should remain, 
that is to say, the title-deeds which had 
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been deposited in August 1924 by the de- 
fendant and his wife, the appellant, with 
the Registrar of this Courg. 

The defendant further agreed thet if he 
failed to pay three*consecutive instalments, 
the whole amount of the decree should be- 
come payable and the decree-holder in such 
case might execute the decree irrespective 
of his right against the security and might 
also execute against the security. 

The security, against which the decree- 
holder was entitled to execute, was the 
property, the title-deeds of which had been. 
deposited by the defendant and his wife 
and which were to remain as security upon 
the terms of the consent decree until fur- 
the: security was given or the money paid. 
That is what thedefendant agreed to. and 
it is clear from the terms of the decree 
which I have already mentioned that the 
defendant through his Counsel undertook 
to obtain the consent of his wife to the said 
terms. 

In my opinion, the consent of the appel- 
lant to the terms of the consent decree was 
in fact obtained as appears from the appel- 
lant’s letter of the 14th November 1924 to 
which I have referred. 


Iam of opinion upon the terms of that 
letter, reading it by itself, that the appel- 
lant agreed to the terms of settlement which 
are contained in the decree. When, how- 
ever, it is remembered that the defendant 
through his Counsel undertook to obtain 
the consent of his wife to the terms of the 
consent decree, there cannot be any doubt 
that the intention of the parties was that 
the properties, the title-deeds of which had 
been deposited with the Registrar by the 
defendant and his wife, the appellant, 
- should remain as security for the perform- 
ance of the terms of the consent decree, 


In that event not only the defendant but 
also the appellant agreed thatif three con- 
secutive instalments remained unpaid, the 
whole amount of the decree should become 
payable and the security should be realised, 

y means of execution. 

The instalments were not paid as they 
became due, and no other security was 
furnished and in view of the terms of the 
consent decree, Isee no answer to the appli- 
cation for execution which was made on 
behalf of the respondents. 

I am, therefore, of opinion that the conclu- 
sion, at which my learned brother arrived, 
was right, although I am not able to 
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agree with the grounds on which he 18- 
ted. o. l 

* Befofe I conclude my judgment I desire 
torcfer to one case which was cited in the 
course cf the argument, wiz. Bett Maha- 
lakashmi Baiv. Badan Singh (1) The bead- 
note runs thus:—" Where a person stands 
surety for thedue performance of a decree 
and by way of security hypothecates iin- 
moveable property, without undertaking 
any personal liability thereunder, then so 
long as the surety still retains the equity 
g redemption of the hypcthecated property, 
the security bond can unders 145 of the 
C. P.C. be enforced against the property 
directly by execution, aud there is no neces- 
sity forthe filing of a separate suiton the 
bond.” 

With great respect to the learned J udge 
who decided that case, Iam unable ie Say 
that, as at present advised, I should le 
prepared to adopt the conclusion which wis 
therein made. It seems tome that the decision 
is Inconsistent with the judgment of the 
Judicial Oommittee in the case of Ry 
Raghubar Singh v. Jai Indra Bahadar 
Singh (2). 

In that case Lord Phillimore is reported 
tohave said: “In the course ofthe jud--. 
ments in Indias. 145 was referred to; but 
whatever might have been its effect ifthe 
sureties had been personally liable, it has 
no application now that their Lordships 
have construed the instrument as giving 
only acharge upon property.” b 

In the Allahabad case to which I hare 
referred, the learned Judge came to the 
conclusion that the surety had not under- 
taken a personal liability, but that, there 
was & Clear “indication that the money 
which may be found due on the decree 
passed in appeal would be realisable in the 
first instance from the judgment-debtor 
and that if the judgment-debtor dic not 
pay the same, it would be recoverable from 
the property hypothecated by the surety.” 

it seems to me, as at present advised, that 
in the circumstances stated in that case and 
having regard to the decisions of the Judi- 
cial Committee, to which I have referred. s, 
145 would not be applicable. i 

The learned Judge's order will stand, but 
by consent between the parties, the property 


(1) 74 Ind. Cas 927, 45 A. 619;21 A L J. 6vL A 
LR 1924 All 105. eae 

(2) 55 Ind. Oas 550; 46 I 228, 42 A 158: 92 0 
0 212, 6 O.L. J. 682, 38 M LH. 302, 15 A L.J 
263; 22 Bom. L. R, 521; 13 L. W. 82 (P.O), i 


* 


912 


will not be sold until the 30th June 1926. 
Either party may apply to the T foy 
such directions as may be necessary (in con- 
nection with the sale. When the property 
is sold, the sale proceeds will be paid into 
Court. Each party will then be at liberty to 
apply for such directions as may be neces- 
sary. 

The appeal is dismissed with costs. It has 
been agreed by the parties that the Receiver 
should not take possession of the property 
for a fortnight from this date. 

Rankin, J.—I agree. Inthis casathera 
was a consent decree of the 14th Novem- 
ber 1924 snd, apart altogether from the 
terms of settlement which are scheduled 
to the decree, the consent decree itself says 
that the defendant through his Counsel 
undertook to obtain the consent of his wife 
to the said terms; andit was ordered that 
the defendant ou thelst January 1925 should 
furnish security to the extent of Rs. 1,60 000 

in immoveable property or in war bonds to 

take the place of the security already fur- 
nished which was security for the sum of 
Rs. 1,00,000 only. The terms of settlement 
need not’ be read again. They contain a 
provision that the ‘decree-holders might 
execute against the security, and though 
it is arguable that this does not refer to the 
present security, I thinkit difficult to main- 
tain this. The letter of the 14th November 
1924 refers to the terms of the consent 
decree and, in my opinion, it is to be regard- 
ed as aconsent on behalf of the lady to 
the whole arrangement made by her 
husband. The points which hadto be made 
specially clear were, first, that there should 
be no question whether the surety had been 
released by giving time to the principal 
debtor, and, secondly, that there should be 
no question that the sums of money to 
be recovered under the consent decree 
were’in truth and in substancea bona fide 
adjustment of the plaintifis’ claim for which 
the lady had given security. In these cir- 
cumstances, the question whether itis neces- 
sary to bring a new suit so far as the 
lady is concerned raises considerable diffi- 
culty. 


been given tothe Courtitself and not to any 

person who can be regarded as a mortgagee, 

the main case that requires to beconsidered 

isthe decision of Mr. Justice Harrington 

and Mr. Justice Mookerjee in 1905 in the 

case of Tokhan &ingh v. Girwar Singh (8). 
(3) 32 C. 494; OW N. 372; 1 O. L, J. 118. 


SUKUMARI DEBI V. MUGNEERAM BHANGER & CO. 


Apart from cases where the security has 


(95 1. O. 1926] 


That case was not dissented from in any 
way by the Priyy Council in 1919 by the 
judgment delivered by Lord Phillimore in 
the case of Raj Raghubar Singh v. Jai 
Indra Bahahur Singh{2). On the other 
hand,it was sufficient for their Lordships’ 
purpose that there was no mortgagee who 
could institute a suit. There are three 
points which have to be carefully con- 
sidered in connection with T'okhan Singh's 
case (3). 

The first point is that since that case was 
decidec®, the Code of 1908 has clarified and 
limited the provisions of what is now s. 145. 
I think the true cpnustruction of s, 145 is that 
which was laid down by Sir Promoda Oharan 
Banerji in the case of Amir v. Mahadeo 
Prasad (4) decided in 1916. The case itself 
ultimately turned out to be erroneous in 
this respect that, as we now know from the 
judgment of Lord Phillimore,it does not 
follow, because s. 145 does not apply, that 
a separate suit 18 necessary or possible, This 
is not so if the security is given to the 
Court itself and not to a mortgagee. 

The second point about the decision in 
Tokhan Singh v. Girwar Singh (3) that re- 
quires attention to-day is thatthe terms of 
s. 99 of the Transfer of Property Act have 
been abolished and in place thereof there 
is the very different and much more limited 
provision of r. 140f O. XXXIV of the Code. 
The claim in that case was held to be one 
which did not arise under the mortgage as 
is the claim against the defendant here 
and it is doubtful whether the appellant can 
say that the case as against her is within 
the words of O. XXXIV, r. 14, 

The third thing which has to be observed 
about that decision is that although in that 
case the plaintiff had taken an assignment 
ofthe security from the Registrar the learned 


- Judges, doenot appear to have directed 


their attention to the provisions of what is 
now 8. 47 of the Code. The security in that 
case was given by the judgment-debtor 
himself ard the cases of Sadasiva v. Rama- 
linga Pillai (5) and Subramania Chettiar v, 
ere Seihupatht (6) show that 

47 makes it difficulfé as regards a 
deeb debe: to insist upon or per- 
mit a separate suit for the enforce- 
ment of the security. It seems that it 


(4) 38 Ind. Cas. 33; 39 A, 225,15 A.L J. 76, 

(5) 2 LA. 219; 24 W.R. 193; wen 

Sar. P. O. J. 519; 3 Buth. P. O J.190 (P. 0.) 

Moa Ind, Cas. 187; 41 M. 327; 6 L. W, 762; (1917) 
N. 872, 34 M. L. J. 84, 
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is open to a person giying security. to 
waive the necéssity fop a suit subject at 
least to what was said by Lord Davey in 
the case of Khiafajmal v. Daim (7). 

I am not prepared to say that such an 
order as this could be obtained under s. 
145. If this case is regarded as a purely 
monetary decree available against a surety, 
then execution under that decree must, it 
seems tome, be on one or other of tivo 
principles—either it is execution against 


the bare equity of redemption forethe mort- 


gage debt, a thing which this Oourt will 
not allow and which would be directly 
contrary to what was laid down by Lord 
Davey in the case already mentioned, or it 
must be an execution on the basis that the 
rights under the mortgage have been 
waived entirely. I would like to point out 
that under the Transfer of Property Act, 
under s. 99, there was a very respectable body 
of authority in the case-law to the effect 
that a mortgagee could not execute upon 
the mortgaged subject and get out of the 
restrictions of s. 99 even by waiving the 
mortgage rights. One instance of such a 
case-is Indar Pal Singh v. Mewah Lal (8). 
The same principle would seem to apply 
where r. 14 of O. XXXIV is applicable 
and I am, therefore, not prepared to com- 
mit myself to the proposition that this 
order could be upheld by the plaintiffs 
endeavouring to take their stand upon 
s. 145. 

However inthis casa the two parties 
concerned in this joint bond, viz, the 
defendant and his wife, charged different 
interests in the same property which it 
would be inconvenient and wasteful to 
realise separately by sales ina diferent 
Courts and at different times. Isee great 
difficulty in realising the defendant's in- 
ferests save by proceedings under s. 47 
and as I think that both intended to agree 
thatthe matter should be thrashed out in 
execution, I think the judgment of the 
learned Judge should be supported. 

It was suggested before us for the first 
time that the letter ofthe 14th Novèmber 
1924 was void for want of registration. I 
am not prepared to say that independently 
of any enquiry or investigation into the 
facts, it is plain that that letter was intend- 
edas acomplete re-statement of the con- 


(7) 32 O. 296 at p. 310; 9G. W. N. 201; 2 A.L J. 
Ti; 7 Bom. L. R. 1, 1 O. L. J. 584, 321. A. 23; 8 Sar. 
0. J. 734 (P. : 


O). 
(8), 23 Ind? Oas. 429p 36 A. 264; 12 A. L. J. 374. 
33 l 
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tract for security by way of equitable de- 
posif so as to constitute the bargain. As 
the letter does not even mention the amount 
of the original security it would be dificult 
to say that: butin any case I do not think 
that that point can be taken in this Court 
for the first time in view of the necessity for 
investigating into the facts from that point 
of view. 

We are not informed of any third par~ 
ties whose interests require to be con- 
sulted, nor is there any difficulty in pro- 
viding that areasonablefurther time for 
een shall elapse before the sale is 

eld, 


ZK, Appeal dismissed. 


amangan ataga sat araga 


ALLAHABAD HIGH COURT. 
Szconp Civin APesaL No. 1005 or 1923. 
April 16, 1926. 6 
Present:—Mr. Justice Kanhaiya Lal 
and Mr Justice Ashworth. 
Thakur KEDAR NATH— PLAINTIFF 
— APPELLANT 
° versus 
Thakur HAR GOVIND—Darenpant 
—~ RESPONDENT. 

Limitation Act (IX of 1008), 8. 24, Sch. I, Arta t8, 
116—Contraet Act (IX of 1572), ss 78, 74—~Sule— 
Consideration left for payment to mortgagee—Dc fa. it 
in payment—Damages, surt for—Breach of contiact — 
Limitation, commencement of, 

Per Kanharya Lal, J—A man who is entrusted 
witha sum of money with instructions to pav the 
same to another person, to whom the person depositing 
the money is liable, keeps the money left with him at 
his peril. If he fails to pay up or delays pamint 
beyond a reasonable time he is liable for damages as 
for a bieach of contract to the extent of the loss which 
ths person depositing the money has suffered by 
reason of such failure or delay. The limitation for a 
suit to recover damages in sucha case is that pro- 
vided by Art 83 of Sch. I of the Limit&tion Act. 
The damage in such a case accrues when the DAN 
pays off the Doron to whom the money had to be paid. 
|p. 915, col 1] 

The consideration for a sale was left in depcsit 
with the vendee for payment to a mortgagee and one 
of the conditions entered in ths sale-de:d wes that 
if the vendee failed topay the money to the mert- 
gages thus occasioning a suitin Court, he would be 
responsible for costs and intereston the money from 
the date of the daposit. The vendee failed to maka 
the payment and the mertgage was paid off by the 
vendor himself without a suit having been brought 
against him by the mortgngee In asut bv tha 
vendor to recover damages fiom the vendee for the 
latter's failure to pay the money left with hin in 
deposit to the mortgagee: 6 

eld Per Kanhaiya Lal, J.—(1) that the failure of 


l the vandes to pay themoazy to ths mortgages or the 
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institution ofa suit by the mortgagee to recover the 
money would furnish a cause of action to tha plainty 
iff to sue for damages and that even ff ¢he two 
contingencies were to be read together there would 
still bean implied contract of indemnity to pay the 
plaintiff the damage which he may suffer in con- 
sequence of the delay, [p. 915, col. 2.] 

(2) that the suit was governed by Art 83o0f Sch. I 
to the Limitation Act and that limitation began to 
run from the date on which the plaintiffhad paid off 
the moitgagee; |p 915, col. 1] 

Per Ashworth, J.—(1) that inasmuch as the mort- 
gagee never sued the plaintiff nor was the plaintiff 
involved in a suit in consequence of the non-payment 
of the money by the vendee, the indemnity did not 
come into operation; fp. 916, col. 2.] . 

(2) that the suit was one based on breach ofa 
registered contract and that limitation began to run 
under Art. 116 of Sch. I tothe Limitation Act from 
the date when the contract was broken; [ibid ] 

(8) that, however, as no sam was named in the 
contract in case of breach, the suit fell within the 

urview of s, 24 of the Limitation Act and Imitation 

egan to run from the date of the actual injury, that 
is to say, the date on which the payment was made by 
the plaintif. [p. 917, col. 2.] 


Second appeal from a decree of the District 


Judge, .Agra, dated the 15th of March 
1923. - 


Mr. U. S. Bajpai, for the Appellant. 
Mr. N. P. Asthana, for the Respondent. 


JUDGMENT. 
Kanhaiya Lal, J. ~The question’ for 
consideration in this case is whether the 


plaintiff is entitled to compensation for the 


loss said to have been occasioned to him by 
the delay of the defendant in paying certain 
money, which was left with him by the 
plaintiff forthe payment of a plior mort- 


age. 
bn the 22nd August 1908 the plaintiff exe- 
cuted a mortgage bond in favour of Bohra 
Khetpal for Ra. 5,000 re-payable with interest 
at 6 per cent. per annum and mortgaged two 
villages Araila and Sikrari, as security for 
its re-payment. On the7th June 1913 the 
plaintiff sold the village Araila to Har 
Govind, the defendant-appellant, for Rs. 5,000 
and left the entire consideration with bim 
for payment to the prior mortgagee. That 
money was to have been paid according to 
the sale-deed in part satisfaction of the 
prior mortgage. But Har Govind did not 
pay that money till the 22nd September 1916. 
One of the conditions entered in the sale- 
deed was that if the vendee failed to pay 
the money left with him for payment to 
Bohra Khetpal thus occasioning a suit in 
Court (aur naubat nalish ki adalat tak 
pahunche) then the vendee shallbe respon- 
sible for costs aifd interest on the money 
-aforesaid from the date of the deposit. © ` 
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Subsequently the village Sikrari waa pro- 
claimed for salé in execution of a decree 
for money obtaintd by Peare Lal against 
the plaintiff and in order to pay up the 
money due by him to Peare Lal and the 
balance of the mortgage money due to 
Bohra Khetpal and certain other debts due 
by him to other creditors, the plaintiff sold 
that village to Maqsud Ali Khan for 
Rs. 10,000 out of which Rs. 3,174 were paid 
by him to Bohra Khetpal in satisfaction of 
the remgining money due on the mortgage, 

In the present case the plaintiff claims the 
extra interest which he had to pay to Bohra 
Khetpal in consequence of the delay of the 
defendant in paying the sum of Rs. 5,000, 
left with him for payment to Bohra Khet- 
pal. The Trial Court awarded him Rs. 987-8 
as compensation on account of the extra 
interest, which he had to pay to Bohra 
Khetpal on the said sum of Rs. 5,000 from 
the 7th June 1913 to the 22nd September 
1916, the date on which that money was 
actually paid to the prior mortgagee. The 
lower Court, however, held that the claim 
was barred by limitation, as the cause of 
action fora suit for damages fora breach 
ofthe contract accrued to the plaintiff on 
the date the contract was broken, namely, 
the date on which the sale was effected and 
the money was left with the vendee for 
payment to the prior incumbrancer. 

The sale-deed fixed no time for the pay- 
ment of the money, and crdinarily it would 
be presumed that the parties intended that 
the payment should be made within t reason- 
able time. There is nothing to show why 
the payment of the money was withheld for 
over three years. Under the mortgage the 
plaintiff was liable to pay interest on the 
mortgage money at 6 per cent. per annum 
compoundahleyearly. Had the money been 
paid within a reasonable time from the date 
of the deposit, the plaintiff would have been 
relieved from the liability for interest on that | 
amount. Not haying been so paid, the liabili- 
ty for interest continued and the plaintiff 
eventually hadto pay a much larger sum 
than he otherwise would have been liable 
to pay for the balance of the mortgage 
money. 

It is urged that the right of the plaintiff to 
sue for damages accrued when the contract 
was broken and he had to pay extra interest 
by reason of the breach. The contract pro- 
vided thatif the vendee failed to pay the 
money left with him to the prior motgagee 
and that occasioned qa swit in Oourt, the 


+ 
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vendee will indemnify him for his costs and 
for interest on the amofint left with him 
from the date of the deposit. 

It might be argued that the covenant was 
only intended to apply if, asa result of 
that failure, a suit was brought by the 
prior mortgagee for the recovery of his 
money. But the suit to which the covenant 
refers might be either a suit brought by 
the prior mortgagee for the recovery of his 
money ora suit which a party tosthe con- 
tract may haveto bring either to enforce 
the covenant or to claim damages for its 
breach. The contingenciés there referred to, 
namely, a failure to pay and a suit need 
not moreover be cumulative, They may 
be read distributively as suggestive of a 
possible succession of events, any one of 
which might give the plaintiff a right 
to sue, if he is damnified. Though a suit 
by Bohra Khetpal was averted by the 
plaintiff paying up his mortgage money, 
he has had to pay a much larger amount 
to him than he would have had to pay had 
the amount left by him with the vendee been 
paid to Bohra Kbhetpal within a reason- 
able time of the deposit; and heis entitled 
consequently to ask the vendee to pay him 
that amount. 

A man who is entrusted withacertain sum 
of money with instructions to pay the same 
toanother person, to whom the person paying 
the money is liable, keeps the money left 
with him at his peril. If he fails to pay it or 
delays payment beyond a reasonable time, 
he is liable for damages as fora breach of 
a contract to the extent of the loss which 
the person depositing the money has suffered 
by reason ofsuch failure or delay, and under 
Art. 83 of the Indian Limitation Act 
| the suit to enforce the segurity or for 
damages resulting from the delay is 
within time. The decision in Raghubar Rai 
v. Jai Rai (1) does not apply becauss 
there was no contract of indemnity in that 
case and the plaintif had not made any 
payment entitling him to enforce any 
indemnity. Thedamage in this case actru- 
ed when the plaintifihad to sell one of his 
properties to Maqsud Ali Khan and to pay 
the balance ot the mortgage money claimed 
by Bohra Kbetpal out of the sale considera- 
tion farin excess of what he would have 
been otherwise liable for had the money 
left with the defendant been paid in time. 
The suitwas filed within three years from 
that date, E e . 


(1) l4dlnd, Oas, 244; 34 A. 429; 9 A. Le J. 544. 
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Asppointed out in Ram Borui Sings >. 
Mohendra Prosad Singh (2)and Kumar Natı 
Bkuttacharjee v. Nobo Kumar Bhuttacha “je? 
(3) a contract of indemnity may be express 
or implied. Here there was an exp esi 
agreement for the payment of the indemnity 
in case the vendes failed to pay the money 
left with him, and the plaintiff was lande le 
inasuit in conseyuence, Hither of thes: 


contingencies read distributively was sufiici- 
„ent to give hima cause ofaction. If 


the 
two contingencies be read together, thers 
would still be aa implied contract o: 
indemnity to pay the plaintiif the damigo 
which he may suffer in consequence of thn 
delay and the suit would be within tine. 
In Kaliyammal v. Kolandavelu Gouwlas 
(4) a stipulation in a contract for gal: 
whereby the vendee agreed to discharg- 
an existing incumbrance on the properti 
sold was treated asin the nature ofan indi m 

nity. In Kumar Nath Bhuttacharjee v, Nuh 

Kumar Bhuttacharjee (3) and Hakim Al 
Khan v. Dalip Singh (5) it was held in some 
what similar circumstances that limitatiou. 
would run from the date when the plaintit. 
was indemnified. Article 83 of the Lim’te- 
tion Act, therefore, applies to the case and 
the suit is within time. The appeal ought, 
therefore, to be allowed and the deere: o: 
the lower Appellate Court set aside and tha: 
of the Court of first instance restored wit; 
costs here and in the lower Appellate Court, 
including fees in this Court on the higher 
scale, 

Ashworth, J.—This is a plaintifs 
appeal. It arises out of a suit brought by 
the plaintiff against the defendant Toi 
damages for breach of contract. ‘The 
contiact was embodied in a sale deced 
executed by the plaintiff on the ith 
of June 1913 in favour of the defenden: 
and in respect of village Acharela. Some 
five years, earlier on the 22nd of August 
1908 the plaintiff had hypothecated this 
village and another village Sakhrari ta cne 
Khetpal Singh for Rs, 5,000. Inthe sale- 
deed of the 7thofJune 1913 the vendes 
was left the whole of the purchase pri-e, 
namely, Rs. 5,000 and covenanted to pav it to 
the mortgagee Khetpal Singh asthe prinsi- 
pal of the mortgage. No time was specited 
for payment, and so it must be deemed tl at 
he was to pay it within reasonable tinie. 


(2) 16 Ind Ons. 73, 16 O. W N°100. 
(3) 26 O 241; 13 Ind. Dec. (N. 8) 759. 
(4) 38 Ind. Gas, 188; 5 L. W 228. 

(5) 19 Ind, Oas, 676; 11 A. L, J. 478, 
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It has not been shown that it was not 
reasonable to pay itbat once and soit may 
be taken for the purposes of this suit that 
the contract was to pay the mortgagee the 
Rs. 95,000 on the 7th of June 1913. The 
money was not paid to the mortgagee, but 
in connection with insolvency proceedings 
against the plaintiff it was ultimately paid 
to the plaintiff on the 22nd September 1916. 
After this the plaintiff redeemed the mort- 
gage on the 15th of August 1917 and had 
to pay Rs. 3,1748-0 interest. His case is 
that if the Rs. 5,000 had been paid by the 
defendant to the mortgagee on or about the 
7th of June 1913, when the defendant was 
liable to pay it, the interest due at that 
time would have been only Rs. 2,227-8-0, The 
plaintiff accordingly sued for the difference, 
namely, Rs. 1,147. 

The defence was thatthe money could 
not be paid by the defendant to the mort- 
gagee owing to the plaintiff's fault. The 
plaintiff had represented that the Rs. 5,000 
would redeem the mortgage not taking 
into account the interest, The mortgagee 
refused to take the Rs. 5,000 in part pay- 
ment of what was due under the mortgage. 
The plea of limitation was also taken, it 
being contended that the breach of the 
agreement occurred on the 7th of June 
1913, and that limitation expired after six 
years from that date. 

The first Court held that the defendant 
never tendered the Rs. 5,000 to the mort- 
gagee, and that the contention was false 
that the mortgagee refused to take it. It 
held that acause of action accrued when 
the plaintiff had to pay the extra interest 
to Khetpal Singh in respect of the sum of 
Rs. 5,000 in question. It gave the plaintiff 
a decree for the interest on Rs. 5,000 at the 
rate mentioned in the mortgage bond from 
the 7th of June 1913 to the date of payment 
T a interest, namely, the 15th of August 

|. 

In first appeal the District Judge found 
that the defendant never tendered the 
money as he was bound to do, to the mort- 
gagee Khetpal Singh, but he held that the 
suit was barred by limitation under Art. 116 
of the Limitation Act. 

In this appeal plaintiff's Counsel argues 
that if the suit is governed by Art, 116, 
then reading that Article with s. 24 of the 


_ Limitation Act, the suit is within time, as 


the cause of action accrued when .the 
plaintiff had to pay up the extra interest. 
Alternatively he argues that Art. 61 or 
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Art. 83 is applicable. I hold that Art. 61 
has no application. Tke plaintiff did not 
pay this money for the defendant, as the 
mortgagee had no right to claim it from 
the defendant. Nor was the contract one 
toindemnify. It is true that the sale-deed 
contained a provision that “if the defendant 
did not pay up the Rs. 5,000 and litigation 
ensued, the defendant would be liable for 
costs o$ the litigation and for interest on 
the said sum”. ‘This, however, was 4 
particular clause, constituting a contract of 
indemnity in a certain event. As the 
mortgagee never sued the plaintif, nor was 
the plaintiff involved in @ suit in conse- 
quence of the non-payment, this indemnity 
did not come into operation. The fact of 
this special provision being incorporated 
would not prevent the contract as a coven- 
ant to pay the money, apart froma suit by 
the mortgagee, taking effect. It is true 
that in a Madras case reported as Kalt- 
yammal v. Kolandavelu Goundar (4), a 
similar contract was. held to be one of 
indemnity governed by Art. 83 on the 
strength of the Privy Council decision in 
Tzzat-un-nissa Begam v. Partab Singh (6). 
But the Privy Council decision relied on 
was notone with reference to the Limita- 
tion Act, and I consider was no authority 
forthe view that this contract would fall 
under Art. 83. On behalf of the respondent 
it has been argued that Art. 62 might 
apply, but the money was never payable, 
under the covenant, by the defendant to the 
plaintiff but by the defendant to the morte 
gagee. Accordingly the only question I 
consider that arises on the score of limita- 
tion is whether Art 116 willapply, and if 80, 
should it be read with s. 24, There can he 
no doubt that the suit is one based on 
breach of a registered contract; and that 
the time begins to run under Art. 116 from 
the date when the contract is broken. The 
contract was broken on the 7th of June 1913. 
The suit would, therefore, be time-barred 
unless we can invokes. 21 of the Limita- 
tion Act. Section 24 of the Limitation 
Act is as follows :— 

“Inthe case of a suit for compensation 
for an act which does not give rise to a 
cause of action unless some specific injury 
actually results therefrom, the period of 
limitation shall be computed from the time 
when theinjury results.” 


(6) 3 Ind. Oas. 793; 31 A? 583;130 W.N. 1143; 10 
O L.J 313,6A,L.J.817; 11 Bom. D R. 1220; 6 M, 
L. T. 277; 19 M, Io. J, 682; 86 I. A, 203 (P. O) 


= 


(95 I. O. 1926] 


In construing this section Ican give no 
meaning tothe word ‘specific’ unless pos- 
sibly it means ‘that can he specified’. It 
appears to me to be redundant. We have, 
therefore, to see whethér the act of the 
defendant in not paying or tendering the 
Rs. 5,000 to the mortgagee gave rise toa 
cause of action independently of the fact that 
plaintiff had to pay the additional interest 
in 1917. In other words, could the plaint- 
iff have sued on the breach of contract 
before 1917 when he paid the additionel 
interest. The lower Appellate Oourt has 
relied on Raghubar Raiv. Jaira, Rai (1), 


decided by a Bench of two Judges of this ° 


Oourt. It was there held on the authority 
ofan English case, Battley v. Faulkner (7), 
andof Kumarnath Bhuttacharjee v. Nobo 
Kumar Bhuttacharjee (3), that the plaintiff 
could have brought an action on the 
covenant even before any injury was done 
or damage took place, in order that the 
person making the covenant (i. e., defend- 
ant) should place him in a position to meet 
the liability the defendant had undertaken 
on the plaintiff's behalf. In other words 


the plaintiff could have sued at.any time 


after the 7th of June 1913 for the Rs. 5,000. 
If this is correct then s. 24 of the Limitation 
Act could not be invoked. 

This decision in Raghubar Rai v, Jairaj 
Rat (1) was dissented from by a later 
decision of a Bench of two Judges of this 
Court reported as Sarju Misra v. Ghulam 
Husain (8). In that decision it was held 
that the plaintiff got one cause of action 
owing to breach of the contraet and a 
second cause of action owing to injury 
resulting from it. 

- It appearg to me that if the decision in 
Raghubar Rai v. Jairaj Rai (1) that the 
plaintiff could have sued at an earlier 
date for’ mere breach before incurring 
actual loss, is correct, then it, must be ad- 
mitted that the suit is‘barred by limitation, 
but I consider that the English Law as set 
forth in Raghubar v. Jariraj Rai (l) and 
Kumar Nath Bhattacharjee vy. Nobo Kumar 
Bhattacharjee (3) is not applicable to con- 
tracts in India. A reference to the terms 
of s. 73 of tHe Contract Act shows that a 
suit can only be brought for injury or loss 
already caused and not for prospective loss. 
Section 74 makes an exception to this. It 
allows asuit to be based on mere breach 
when the contract names a sum to be paid 


ag) 1820 3 B. & Ald. 288; 22 R. R. 390; 160 Ẹ. R, 
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in case of mere breach or contains a asti- 
pulation by way of penalty. The present 
contract did neither. Where there is r3 
amed to be paid in case of breac! .r 
stipulation by way of penalty, under Inc] 
Law a mere breach of the covenant kv 
omission to pay, aS in this case, gives 1.9 
right toaclaim for compensation, and 11.6 
suit will come within the language of :. “4 
of the Limitation Act. I may mention th A 
the word ‘act’ in s. 24 will imeiude :n 


‘omission [sees. 3 (2) of the General Cla is ~” 


Act X of 1897] It has been urged tbat 
s. 24 is only applicable to suits basedeoa 
tort, but no reason appears for holing 
this. The English Law in fact makes tle 
mere breach, the cause of action and t:e: s 
the injury as the measure of the compens:- 
tion for the breach. Section 73 of tle 
Contract Act treats the loss or injury 
actually incurred as the cause of aciot 
It has been suggested that, if this vicw :5 
correct, the promisee has no remedy until 
years after the breach. ltmay be remarged 
however, that in such a case as this, the neh 
he could not sue for specifie performan e 
(the time for performance having pas ed), 
he could have treated the agreemen' is 
void under s. 55 of the Contract Net ard 
sued for restoration of the Rs. 5,000 uncer 
6. 65. In the present case the suit 1s 0:6 


for damages for breach and is not one tor 


compensation by reason of avoidane: of 
the contract. 

For these reasons I hold that the peried 
for limitation runs from the date of actual 
injury and that the suit is within time. 
This was held in a case based on facts 
materially the same in Hakim Ali Nien 
v. Dalip Singh (5), by a Bench of this, 
Court though the law was not discvsscd 
therein. 

I would, therefore, allow the appeal with 
costs here and in the lower Appellate Court 
and restore the decree of the first Couit 

By the Court,—tThe appeal is alluwc, 
the decree of the lower Appellate Court sot 
aside and that of the Court of first inatin e 
restored with costs here and in the lower 
Appellate Court including fees in’ this 
Court on the higher scale. 
` Z.K, Appeal allow d. 

(8) 63 Ind. Cas. 87, 
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MA SHWE SINT— RESPONDENT. 


> Buddhist Law, Burmese—Succession—Unecles and, 


nephews, preference between 

Under Burmese Buddhist Law, inheritance should 
no#ascend where it can descend and, subject to this 
rule, the nearer heir excludes the more iemote. [p. 924, 


col. 1. 
When a Burman Buddhist dies leaving as lis 


nearest relatives nephews and nieces, the children of 
his brother, and uncles and aunts, the brothers and 
gisters of his mother, the former class of relatives is 
entitled to inherit his estate to the exclusion of the 


latter. [p. 924, col 2] 


ORDER OF REFERENCE. 

Carr and Otter, JJ.—These two 
appeals arise out of two counter-applications 
for Letters of Administration to the estate 
of Maung Tok Kywe. 

Tok Kywe was thesonof Ma Gyan and 

had an elder brother named Tok Paw. Of 
these three, Tok Paw died first leaving three 
children, the appellants, who are still minors 
and are represented in these proceedings 
by their mother, Ma Yi. 
Later Ma Gyan died (some three years 
ago) and there was litigation between the 
appellants and Tok Kywe over the division 
of her estate, This dispute was ultimately 
gettled out of Court by arbitration. It is 
alleged in the evidence that Tok Kywe was 
willing to give the appellants a share of 
the estate and that the litigation was due 
to the interference of the respondent, Ma 
Shwe Sint. 

On Tok Kywe's death the appellants ap- 
plied through their mother, Ma Yi, for 
Letters. of Administration to his estate, 

They claimed lo be the sole heirs, but 
named the following as eurviving relatives 
of Tok Kywe; being brothers and sisters of 
his mother, Ma Gyan :— 
a1. Ma Shwe Sint (respondent), 
= 2, Ma Mein Kale. 

3. 3. Ma Shwe Sin. 
3 4. Maung Po Thaik. 


5. Maung Po Kyan. 
E They also mentioned another brother, U 


Htaik, but said that he was excluded as 
being a pongyi. 

Tho respondent Ma Shwe Sin, opposed 
this application ahd also herself applied 
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for Letters, It is noticeable that in neither 
petition did she base her claim on her blood 
relationship to Fok Kywe. She claimed a 
right to inherit as the keitttma adoptive 
mother of Tok Kywe. She claimed also 
ihat the appellants had forfeited their right 
to inherit from Tok Kywe by reason of 
their neglect and desertion of him conse- 
quent upon the litigation already men- 
tioned. 

The other four brothers and sisters of 
Ma Gyan also filed a reply. They set up 
the pleas of desertion and of a keittima 
adoption “by Ma Gyan, but for themselves 
disclaimed any right to inherit and said 
that since the appellants knew that they 
had no such right they should not have 
been brought into the case and were enti- 
tled to their costs. > In their reply (G. M. 
22-24, page ll)they gaid that they “being 
brothers and sisters of Ma Gyan are not 
entitled to inherit from Tok Kywe or to 
obtain Letters of Administration (to his 
estate).”” 

I have thought it desirable to set out 
these pleadings more fully than would 
otherwisé be necessary witha view to the 
discussion that must follow, and for the 
game reason I note here that the case comes 
from Myingyan, one of the most purely 
Burman Districts in the Province, and one 
where the traditions of Burmese Buddhist 
Law, as administered under the Kings of 
Burma, probably are stronger than in most 
other Districts, 

The learned Judge of the District Court 
found that Ma Shwe Sin had failed to es- 
tablish a keittuma adoption. This finding 
has not been questioned before us, and on 
the evidence it is undoubtedly correct. 
Had it been necessary. for me to discuss 
the evidence I should have expressed my 
opinion in terms much stronger than those 
employed by fhe learned Judge. ` 

He has found, however, that the minor 
appellants deserted and neglected Tok 
Kywe in his last illness. He has not, as I 
understand his judgment, gone to the 
length of holding that they are by this 
negleet and desertion excluded from in- 
heriting from Tok Kywe, but has con- 
sidered it as a sufficient reason for preferr- 
ing Ma Shwe Sin as Administrator. 

In my opinion there was no such desertion 
or neglect as would impair the rights of 
the appellants in any way. Ma Shwe Sin 
had five witnesses—her brother, two ne- 
phews and two more distant relatives. All 
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five swear to the alleged adoption, as to 
which noindependent evidence was called 
and all knowledge of which was denied by 
the witnesses for the appellants. These 
witnesses are much less partial than those 
for Ma Shwe Sin. These are the headman, 
Maung Saw Kai, whose deceased wife was 
distantly related to both parties; Maung 
San Baw, who is not related to either party, 
but is a very near neighbour of Ma Shwe 
Sin and Maung Than, who is related to 
both parties. Ma Shwe Sin's witnesses 
allege that apart from temporary &bsences 
from the village, Tok Kywe lived with Ma 
Shwe Sin from shortly after Ma Gyan’s 
death to the time of his own death. The 
appellants’ witnesses deny that he ever 
lived with Ma Shwe Sin at all until a 
month or two before his death. He was in 
fact away from the village and came back 
only to die. He died in Ma Shwe Myin's 
house. Ma Shwe Sin lived with two 
brothers and a sister and there was not 
room in the house for Tok Kywe. 
. Ma Shwe Sin’s witnesses alleged a com- 
plete breach of relations between Tok Kywe 
and appellants. On the evidence for the 
appellants there was no complete breach. 
And though appellants did not join in 
burying Tok Kywe it is admitted that that 


was because Ma Shwe Sin refused to allow - 


them to doso. It appears also that they 
did at least attempt to attend the funeral. 

It was for Ma Shwe Sin to prove such 
neglect and desertion as would impair the 
rights of the appellants, and in my opinion 
she has failed to do so. 

The most important questionin the case 
is. whether Ma Shwe Sin, as an aunt of Tok 
Ky we, is entitled to inherit from Tok Kywe 
either to the exclusion of the appellants, 
his nephews and nieces, or asa co-sharer 
with then. Ifshe is an heir af all the order 
of the District Court must stand for Letters 
cannot be granted to the guardian of minors 
if there is any other competent heir (ss. 
ye ‘iia 33, Probate and Administration 

ct). ` 

The learned Judgs of the District Gourt 
has held that Ma Shwe Sin is an heir and 
entitled toshare equally with the appellants. 
He bases this on the following remark of 
U May Oung*. “And if two persons at 
different levels, e. g, an uncle and a ne- 
_ phew of the propositus, are equi-distant 
from him, the logical conclusion would be 
that they share eoully.” 


«Leading Cases on Buddhist Law, p. 273. 
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I may note that U May Oung also says” 
a Where there are nephews and nieces aa 
wellaé ùncle3 and aunts there can be no 
exclusion on the ground of proximity, but 
as they are on different levels it might be 
equitable to award half to each class.” 

As regards the application of the rule 
that the nearer excludes the more remote, 


-taken by itself, there could be no reason to 


question these opinions, but that rule must 
be considered together with the first and 
dominent rule that inheritance may net 
eascend if it can descend and with all de- 
ference to the high authority of U May 
Oung, I think that the question requires 
further examination. 

Broadly stated the question before us is 
— When the nearest surviving relatives of a 
deceased person are an uncle and a nephew 
which of the two is the heir, or are both 
jointly entitled to inherit? 

Itisasimple and straightforward ques- 
tion and one which one would expect to 
be easily answerable on abundant authority. 
Unfortunately this is not so. I can nowhere 
find any clear authority for an answer. 

Referring first to the pleadings which I 
have already set out, it is noticeable that 
Ma Shwe Sin does -not claim to inherit as 
an heir. And her brothers and sisters also 
disclaim any right to inherit.- It seems 
clear that none of them, nor their advisers, 
contested the right of the nephews and 
nieces to be the sole heirs except on the 
grounds that Ma Shwe Sin was the adoptive 
mother and that the nephews and nieces 
had forfeited their right by reason of neg- 
lect and desertion. 

Weare bound, however, to consider the 
question for, the guardian of the minor 
appellants cannot be given Letters of Ad- 
ministration unless they are shown to be the 
gole heirs. 

The Manugye Dhammathat in Bdok X, 
s. 1 sets out the rule that inheritance shall . 


only descend, but does not fully explain 


it. In the same Book s. 18 provides for in- 
heritance by younger brothers and sisters, in 
the absence of wifa or husband or children 
Section 19 provides that when there are 
also no brothers or sisters or parents the 
grand. parents may inherit, and failing them, 
the uncles and aunts. It is noticeable that 
there is no mention of nephews and nieces 
—the children of brothera and aiasters 
Section 56 repeats this in more detail, but 
omits to mention even bothers and sisters, 

+ 0 P. tD ‘ 
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In the Attasankhepa s. 211 corresponds 


to s. 18 of Manugye, but also allows elder 


brothers to inherit in the absence of younger 
brothers. Section 237, however, says that 
in the absence of children,. grand-children, 
great-grand-children, parents, grand-parents 
and great-grand-parents the uncles and 
aunts inherit. Here again brothers and 
sisters are ignored, though it is settled 


claw that, at any rate in a separated family, 


they inherit in preference even to parents. 
Ja the Wagaru Dhammathat I can find 
nothing bearing on the question. 

The next mentioned Dhammathats are 
published in Jardine’s notes. 

Vannana 8. 22, says that uncles and aunts 
.are not entitled to inherit. Sections 45 
and 46 are also relevant, but give little or 
.no help. 

Mohavicchedani, s. 36, is somewhat ob- 
scure, saying that in the absence of uterine 
brother or sister, uncles and ‘aunts may 
inherit. 

In Dhammavilasa, s. 26, says that children 
only inherit, But “In the absence of heirs” 
the parents inherit and, failing them, 
blood relations. Section 58 says that in 
the absence of children, the parents, and 
if there are no parents, the uterine brothers 
and sisters inherit. Failing all these, the 
grand-parents, uncles, etc., do not inherit 
and the estate falls to Government. 

I have gone through Vol. Iof the Digest, 
which does not appear to set out in so 
many words the rule that inheritance shall 
not ascend if it can descend. Relevant 
. sections are :—'. 

Seetion 11, Dhammasara says that the five 
Kinds of co-heirs are elder and younger 
brothers, elder and younger sisters and 
their children. 
Section 59. Kyannet says that if only one 
of a number of brothers or sisters have a 
son, he is considered the son of the rest also. 

Section 106. This seems an important 
section in this connection. There is general 
agreement that in the absence of descend- 
ants the surviving co-heirs inherit, 

Section 178 The heading reads “When 
there are no direct heirs, whether a nephew 
is entitled to inherit of his uncle’s estate and 
a brother the estate of his elder brother's 
wife,” Several of the extracts say that a 
nephew shall not inherit, but in all cases 
this seems to be when there are direct heirs 
and the heading is misleading. 
= Section 296. Vennana says :—‘‘Failing 
heirs the estate devolves on the parents of 
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the deceased. In the event of the parents 
having predeceaged, it shall.devolve on his 
or her co-heirs. n 

Section 808 incorporates Manugye X, 56 
but several of the extractg differ somewhat 
from that section saying that it is in the 
absence of co-heirs that uncles and aunts 
inherit. 

Sections 310, 311 and 312 may also be 
considered. Section 413 deals with escheat 
to the state. Vilasa says that this occurs 
in the absence of co-heirs. 

Spark's Gode; in es. 2 and 3 refers to the 
imperfections and contradictions of the 
Maungye Dhammgthat. It assumes that 
the Dhammathats form only a part of 
the law and that alongside them existed 
local customs and unwritten Code. In the 
preface to his Note V, Sir John Jardine 
severely criticised this assumption and 
spoke of the Dhammathats as “complete and 
very modern Codes.” 1 think that few now 
would be found to agree with him that 
they are “complete.” Indeed experience: 
shows that the simpler the question appears, 
the less likely are we to find an answer to 
itin the Dhammathats. The indications 
are, I think, that the ordinary rules of in- 
heritance in simple cases were so well- 
known that it was notconsidered necessary 
to reduce them to writing, and that the 
Dhammathats in the main deal with cases 
which were considered to be possibly of 
some difficulty. Atthe same time Sparks 
is by no means an entirely reliable auth- 
ority, as I have before had occasion to point 
out, Maung Po Thu Daw v. Maung Po Than 
(1). Subject to this caution, however, his 
rules deserve consideration. . 

In Chap. VI, ss. 60 to 63, of his Code he 
lays down very explicit rules under which, 
failing direct descendants, the first line of 
collaterals, brethers and sisters and their 
descendants, exclude what he calla the as- 
cendant line, parents and their representa- 
tives in interest. 

Chan Toon, Principles of Buddhist Law, 
page 147, says that failing (descendants and) 
parents “the first line of collaterals suc- 
ceed, 1. e., brothers and sisters.” I think 
that the first line of collaterals would in- 
clude also the children of brothers and 
sisters. He goes on to say that failing all 
such heirs, the grand-parents, and after 
them uncles and aunts, succeed. He does 
not appear anywhere to mention nephews 


1) 83 Ind Oas. 10; 1R. 316 at p. 318; A. I. R. 192 
Rang 73. J F me 
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and nieces, but quotes Burgess, J. C., who 
said in Maung Chit Kywe v. Myo Pyo 
(2):—“ The Buddhist Law ‘is opposed to 
the ascent of inheritante, but when it 
cannot go by descent the inheritance is 
allowed to ascend, first to the father and 
mother, and failing them, to the first line 
of collaterals, and, in the absence of heirs 
in that degree, to the grandfather and 
grandmother and the next line of collate- 
rals.” Thus the learned Judicial Commis- 
sioner followed Spark's rule, but so far as 
regarda the question now under considera- 
tion, his dictum was obiter and he gives us 
little help. : 

U Tha Gywe in his Treatise on Buddhist 
Law, Vol. II, Oh. VII,Succession, gives a 
goodsummary of authorities to the date of 
writing, but he also gives little help on the 
question before us. The most pertinent part 
of the Ohapter begins at page 230. He 
refers to U Naga v. Maung Hla (3). In this 
case it was admitted that a nephew of the 
deceased was his sole heir, and it was held 
that a death-bed gift to a pongyi was in- 
valid as against him. But from the report 
it does not appear whether there were any 
other surviving relation of the deceased. 

U Tha Gywe in his Conflict of Authority 
in Buddhist Law, Vol, II, page 111 says:— 
“On the principle of the nearer relatives ex- 
cluding the more remote, uncles or aunts 
exclude nephews or nieces.” He gives no 
authority for this dietum and does not 
explain how uncles and aunts are nearer 
than nephews and nieces. He goes on to 
say:—‘“I'he principle has bean applied in 
a case (unpublished) in which a niece of 
the half blood is excluded by one of the 
full blood.” This is an entirely different 
question. 

Mr. Lahiri, in his very recently published 
Principles of Modern Burmese Buddhist Law 

-says at page 177:—‘‘Nephews and nieces of 
a.deceased person are in the same degree 
of propinquity with his uncles and aunts, 
so they are entitled to inherit aimultaneous- 
ly with their deceased uncle's uncles and 
aunts.” But he gives no authority and 
seems merely fo follow the opinion dt U 
May Oung, on which the District Court re- 
lied in the present case. He cites Maung 
Kyaw v. Ma Tu (4),10 which the contestants 
were the children of a brother and those 
of a sister of the deceased. It does not 


2 U. B. R. (1899-98) TI, 184. 
3) U. B. R. 1907-09) IL, Buddhist Law Gift, 7, 
(4) U. B. R. (1892-96) TI, 189. 
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appear from the report whether there were 
any uncles or aunts of the deceased arid 
the only question was whether the nephews 
and ni€ces were to share per stirpes or pr 
capita, 

I have not been able to find any case in 
which there was competition between ne- 
phews or nieces and any other relatives 
than brothers or sisters of the deceased. 

Tt will be seen that there is no definite 
authority for the decision of the question 
before us. The question is an important 
one, not perhaps in the particular case 
before us, but as involving a definite prin- 
ciple of Buddhist Law. Its elucidation real- 
ly requires a more complete statement of 
the general rule that inheritance shall not 
ascend if it can descend. 

I think, therefore, that the question 
should be referred to a Full Bench for 
decision, and for that reason I have not dis- 
cussed the various authorities at length Lut 
have merely indicated those that | havo 
been able to find which may be relevant to 
the question. 

I may add finally that a Bench of this 
Court in a very recent case—Ua Kyaw v, 
Maung Po Myit (5) has remarked “It is a 
fundamental principle of Burmese Budrihist 
Law that inheritance shall not ascend if it 
can possibly descend, and it is a logival 
corollary of that rule that inheritance mus: 
not ascend more than is necessary.” 

I would, therefore, refer the following 
question for decision by a Full Bench ot 
this Court:— 

“When a Burmese Buddhist has died 
leaving as his nearest relatives (1) nephews 
and nieces, the children of his brother and 
(2) uncles and aunts, the brothers and sis- 
ters of his mother, is either of these classes 
of relatives entitled to inherit his estate to 
the exclusion of the other, and if so, which 
class is so entitled, or are both classes en- 
titled jointly to share in the inheritanée? ` 

Mr. U Tun Aung, for the Appellants. 


JUDGMENT OF FULL BENCH, 


Mg. Ba, J.—This reference ona point 
of Burmese Buddhist Law arises out 
of Oivil Miscellaneous Appeal No. 22 of 
1925 in connection with the estate of one 
Mg Tok Kywe, a Burman Buddhist. The 
appellants are the minor children of Mg. 
Tok Kywe’s elder brother Mg. Tok Pew 
while the respondent is a maternal aunt to 


(5) 89 Ind. Cas. 447; 3 R. 86; A. I. R, 1925 Rang 23) 
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Tok Kywe, Tok Kywe left no nearer rela- 

tives. Both parties applied for Letters of 

Administration. The learned Additional 
Judge of the District Oourt of Myidgyan 
held that the rival claimants being equl- 
distant in the degree of consanguinity, are 
entitled to share the estate equally. If this 
decision were correct, then his order grant- 
ing Letters to the respondent Ma Shwe 
Sint, the maternal aunt of Tok Kywe, 
“would be justified, because, under s. 246 of 
the Indian Succession Act (KX XIX of 1925), 
Letters could only be granted for the use 
and benefit of à minor, when that minor 1s 
the sole heir. Oarr and Otter, JJ., who 
heard the appeal from that order doubted 
the correctness of that decision, and observ- 
- ing that there was no definite authority on 
this importdnt point, referred to a Full 
Bench the following question:-—— 


“When a Burmese Buddhist has died 
leaving as his nearest relatives (1) nephews 
and nieces, the children of his brother, and, 
(2) uncles and aunts, the brothers and 
sisters of his mother, is either of these 
classes of relatives entitled to inherit his 
estate to the exclusion of the other, and, if 
so, which class is 80 entitled, or are both 
classes entitled jointly to share in the in- 
heritance?” 

The Trial Judge based bis decision entire- 
ly on the remarks of U May Oung in his 
work on Buddbist Law at page 273. _ Those 
remarks are: “Jf two persons at different 
levels, eg., an uncle and a nephew of the 
propositus are equi-distant from him, the 
logical conclusion would be that they share 
equally.” The learned author at page 279 of 
the same work again remarked: Where 
there are nephews and nieces as well as 
uncles and aunts, there can be no exclusion 
on the ground of proximity, as both classes 
are three degrees removed; but, as they are 
on different levels, it might be equitable to 
. award half to each class.” He has quoted 
no authority; and it must be conceded that 
this question has never come up before the 
Courts, and that, strangely enough, it has 
not been considered in any of the 36 Dham- 
_ mathats collected in ex-Kinwun Mingyi's 
Digest of the Burmese Buddhist Law. 

Mr. Lahiri in his Treatise on Burmese 
Buddhist Law at pege 174 adopted the same 
principle of division. He says: “If two 
collaterals are equi-distant from the pro- 
positus, they share equally.” 

In support of that principle he quoted 
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the case of Ma On Bwin v. Ma Tu (8). In ° 
my opinion that authority has no applica- 
tion because what was laid down in that 
case is that the paternal and maternal 
aunts succeed to their nephew's estate per 
capita and not per stirpes. That case dealt 
with collaterals standing on the same level. 
But, in the present case, we are concerned 
with collatérals standing on different levels. 

To my mind, in solving the question re- 
ferred to us, two fundamental principles of 
-Burmese Buddhist Law, which have been 
recognisesl and which have become settled 


* law, should be applied in the absence of a 


definite pronouncement on this pointin the 
Dhammathats. The first principle is that 
inheritance shall not ascend, where it can 
descend; the second isthat the nearer ex- 
cludes the more remote. 

Section 1, Book X,of the Manukye, which 
has been given a commanding position by 
the Privy Council in Ma Nhin Bwin v. U 
Shwe Cone (7), saya that all kinds of in- 
heritance shall only descend. 

This principle was adopted by the other 
Dhammathats mentioned in s. 10 of the 
Digest. In the quaint words of Manu 
Vannana, the waterin a river never owa 
towards its source. This tendency to give 
full effect to that principle is noticeable in 
the fact that, even in the case of the first 
line of collaterals, viz, brothers and sisters, 
younger brothers and sisters are preferred, 
Secticn 18, Book X, of the Manukye lays 
down thus: “If, after the heirs have receiv- 
ed their shares and established themselves 
separately, one shall die without leaving 
direct heirs, that is, wife or husband, son 
or daughter, let the property not ascend to 
the elder brothers or sisters, let the younger 
brothers or sisters only of the deceased 
share it. This is what is meant by not 
allowing the groperty to ascend.” We find 
a similar law laid down in s. 211 of the 
Attasankheppa Vannana There it is laid 
down that, after the division of inheritance, 
on the death of one of the co heirs leaving 
neither wife nor child, inheritance should 
always descend, and the younger brothers 
and sisters of the deceased Should inherit 
his property, and that, failing juniors, in- 
heritance may ascend, and the elder rela- 
tives of the deceased, like elder brothers- 


(6) 30 Ind. Oas. 635, 8 Bur. L. T. 14). 

7) 23 Ind. Cas 433: 8 L. B. R. 1; 7 Bur. 
16 Bom, L. R. 377; 27 M. L. J. 41; 18 O. 
M. L, T. 142; 20 O. L J 264; 41 : 
(1914) M. W. N. 449; 41 I. A. 121 
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or sisters, or even parents or grandparents, 
may succeed to his estate. This Dham- 
mathat was prepared by the ex-Kinwun 
Mingyi after consideration*and comparison 
of all available texts, and it contains the 
views of the learned compiler on the law as 
it actually stood at the time of compilation 
in 1882, and has always been regarded as 
a work of weighty authority. 


This preference of younger brothers and 
sisters was recognised as early aa 1874 in 
the case of Mi A Pruzan v. Mi Chunra (8) 
by Sandford, J. C., and later by a*Bench 
of the late Chief Court in Maung Hmaw v. 
Ma On Bwin (9). Had Tok Paw survived 
his younger brother Tok Kywe, he would 
undoubtedly have been the sole heir, and, 
as far as I can ascertain, Buddhist Law 
does not appear to recognise any right to 
inherit by representation in the case of 
out of-time nephews and nieces as in the 
case of out of-time grand-children. It is 
well-known that, in the case of the divi- 
sion of grandparents’ estate, out-of-time 
grand-children are admitted as heirs, pre- 
sumably by right of representation. 

It may be pointed out that s, 1L of the 
Digest, as translated, mentions the children 
of brothers and sisters among the five kinds 
of co-heirs. On referring to the original 
in the vernacular which is very ambiguous, 
I find the word “mee-ba” (parents) used. 
That word has been ignored by the transla- 
tor. It is possible that the writer of 
the Dhammasara Dhammathat meant that 
the co-heirs of a -couple are their bro- 
thers and sisters, and that, 
‘ing the couple, five kinds of co heirs are 
obtained. But, if the translator is right, 
then this section will permit us to include 
the children of brothers and sisters among 
the co heirs. However, I do not consider it 
safe to place any reliance on this solitary 
text which is ambiguous. 

- The learned Judges who have heard 
this appeal mentioned s. 106 of the Digest- 
and remarked that there is general agree- 


ment that, in the absence of descendants, . 


the surviving co-heirs inherit. It may be 
pointed out that the translator has made 
a serious omission in translating the 
heading of that section. The heading given 
in.the original reads: “After the death of 
parents before the dimsion of inheritance 
if a co-heir dies leaving neither wife nor 


8. J. 37. 
9) 1 L. B. R. 104. 
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children, the law of partition among his 
co-heirs of the share in the inheritance t 
which he is entitled.” So this section wi 
not helf us in any way in deciding the 
question referred to this Bench. 

The heading of s. 173 is also incorrect 
and misleading. The Dhaemmathats 
enumerated in thatsection are practically 
reiterating the principle that, on the death 
of either husband or wife, the survivor 
inherits, and that, on the death of parents, 
their children inherit. 

One of those Dhammathats, viz., Vannan'» 
has a proviso that between nephew anl 
uncle, one may acquire the status of an 
heir of the other on the demise of one of 
them by discharging the liabilities of th: 
deceased. This proviso seems to have re- 
ference to a case where there ‘are direct 
heirs, and is intended to confer some bene- 
fit upon a relative who takes upon him- 
self the burden of the deceased’s liabilities. 
So this proviso also will not give us an: 
help. 


It may be of some use to mention the 
views expressed by the late Kinwun Mingyi 
and Watmasut Wandauk, toeminent author- 
ities on Burmese Buddhist Law, when 
they were consulted in 1895 by Copleston, 
J. O., in the case of Mauny Kyaw v.Ma Ta 
(10). In that case the children of a pre- 
deceased brother and sister claimed in- 
heritance in the estate of their aunt wh» 
died without leaving direct heirs. Thos: 
two gentlemen evidently held that fail- 
ing brothers and sisters, their children 
might inherit, But itis not clear whether 
the deceased left any uncle or aunt to com- 
pete with the deceased's nephews and nieces. 
I have searched in U Tha Gywe's Buddhist 
Law but have not been able to get any assist- 
ance on this point. At page 152 this passage 
occurs: -“*The idea appears to be that the 
succession should go to the nearest classes 
of heirs on the same level, i. e., standing 
the same degree of propinquity with the 
deceased owner of property, subject to 
partition to the total or partial exclusion of 
classes more remote.” The learned author 
has not touched upon the claims of relations 
standing in thesame degree but on different 
levels. 

In Spark's Code, prepared in 1860, there 
is a Chapter on inheritance as part of 
Burmese Buddhist Law. It begins with: 
statement of the fundamental principle 


410) U. B. R. (1892-96), II, 189. ° 
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that, whenever possible to avoid it, an 
estite shall never ascend. It then gives 
three orders of succession, (i) the degcend- 


ant line, children and their descengants, 


(ii) the collateral line, brothers and sisters 
and their descendants, and (iii) the ascendant 
line, parents and their representatives in 
order. It then lays down a rule thaf, if 
there are any heirs in the first or descend- 
ant line, they exclude the second, the 
collateral line, and that, if there are no 
heirs in the first line, but heirs in the 
second line, the latter excludes the third or 
ascendant line. 
ciple, then the appellants would exclude 
the respondent, but no authority has been 
quoted in support of that rule. lt may 
be pointed out that Spark’s Code was 
sanctioned by the then President in Council 
for the Province of Pegu. l 

From the above observations it will be 
seen that neither in the Dhammathats nor 
in the case-law can we find direct authority 
on this important question. The most 
equitable course left is, to my mind, to 
determine that question by applying the 
fundamental principles which were stated 
earlier in this judgment.. o 

The claimants being equi-distant from 
the propositus, the second principle, viz, 
the nearer exclude the more remote, can 
have no application. This principle is, in 
my opinion, subject tothe first and domi- 


nant principle, viz., inheritance shall not 


ascend where itcan descend The natural 
corollary to this dominant principle is 
that there should be no ascent more than 
necessary. 

In the present case to get to the appel- 
‘lante, we ascend once and descend twice; 
but to get to the respondent, we have to 
ascend twice and descend once. It is 
obvious that the respondent is on a higher 
level than the appellants. Remembering 
that in the first line of collaterals—brothers 


_ and sisters, younger brothers and sisters 


exclude the elder on the same level, itis 
not only logical, but, in my opinion, also 
equitable to prefer the appellants to the 
respondent as being on a lower level, 
though equi-distant. So, with due respect 
to the learned author U May Oung, I 
disagree with him, and hold that the 
appellants should exclude the respondent. 
I may note that the respondent herself did 
not claim thaf, as an aunt, she was even a 
co-heir with the appellants. To support 
her claim for letgers, she alleged that she 
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was the adoptive mother of Tok Kywe, and 
further that the appellants had forfeited 
their right of „inheritance by reason of 
neglect and deseglion. It may also be 
pointed out that Ma Shwe Sint’s brothers 
and sisters also disclairied any right of 
inheritance. 

For the above reasons, my answer to the 
question referred to us will be that ‘ When 
a Burman Buddhist has died leaving 
as his nearest relatives (1) nephews and 
nieces, the children of his brother, and (2) 
uncles and aunts, the brothers and sisters of 
his motker, the former class of relatives 18 
entitled to inherit his estate to the exclu- 
sion of the latter.” 

Rutledge, C. J.—I concur. 

Carr, J.—! concur. 

Z K 


LAHORE HIGH COURT. 
MiSCRLLANE DUS FiIrsT APPBAL No. 2063 
op 1925. 

May 10, 1926. 

Present:—Mr. Justice Addison. 
ATTAR SINGH—2J upaMEntT-DEBTOR— 
APPELLANT 
VETSUS 
BUR SINGH AND ANGOTHER— DRORRB HOLDHRS 
HAKIM SINGH AND orHEers—dJ ULGMENT- 
DEBTORS-—— RESPONDENTS. 

Ciml Procedure Code (Act V of 1908), s. 151— Eze- 
cution application, restoration of. 

A Court has, in the exorcise ofits inherent powers 
expressly recognised by s. 151, C. P. O., the right to 
restore an application for execution which has been 
dismissed for default and should do so if it is satisfied 
that it should exercise its inherent jurisdiction ez 


debito justitue. [p. 925, col. 2 l 
Bholu Ram v. Ram, Lal 60 Ind. Cas. 720: 2 L. 68: 3 


U. P. L. R. CL.) 29, followed. 

Miscellaneeus first appeal from an order 
of tho Senior Subordinate Judge, Hoshiar- 
pur, dated the 9th July 1925. 

Lala Badri Das, R. B., for the Appellant. 

Mr. Fakir Chand, for the Respondents. 

JUDGMENT.—This appeal is con- 
cerned with the execution of a decree for 
costs in a suit which was finally decided by 
their Lordships of the Privy Council on the 
2nd December 1910. The present applica- 
tion for execution was filed on the 17th - 
March 1922. Notice was issued and, on the 
lst July 1922, the judgment-debtors filed 
objections that one decree-holder had died 
and that they were his heirs and that the 
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. , 
two applicants could net take out execu- on allfdurs with the present case. Thrice 


tion by themselves. On the 28th August 
1922 the proceedings were adjourned to 
allow of a Succession Certificate being ob- 
tained for the deceased decree-holder's 
share of the decree. The next date fixed 
was the 12th December 1922, Inthe mean- 
while, a sait was instituted by one Harnam 
Singh claiming to be an heir undera Will 
of the deceased decree-holder and this held 
up the proceedings for the Succession Certi- 
ficate. Thereafter there were numerous 
adjournments and ultinrately the applica- 
tion for execution was dismissed in the 
absence of both parties on the 2nd Decem- 
ber 1924, Up to that time it had not been 
possible to obtain the Succession Certifi- 
cate, 

On the 9th December 1924, the decree- 
holders applied for the restoration of the 
former proceedings tothe pending file on 
the ground that the decree would he barred 
by time if this was not done. Next day, 
i. e., the 10th December 1924, the Executing 
Court restored the execution proceedings to 
the pending file, pointing out that the 
decree-holders’ Counsel was the Public Pro- 
secutor- who must have been attending a Go- 
verament prosecution on the day in question 
and also mentioning that if this was not 
dons the decree which was for a large 
amount would be barred by time. 

Thereafter fresh attachments issued and 
certain cattle wereattached. Thejudgment- 
debtor's filed objections on the 9th July 
1925. The only one of these which requires 
mention was that the proceedings were 
void because the application for execution 
had already been dismissed in default on 
the 2nd December 1924 and could not be 
restored. The Executing Uourt repelled 
this objection and this first appeal has 
been filed against this order. l have not 
mentioned the other objections as this was 
the only one pressed before me. 

The argument of the appellant's Counsel 
was that a valuable right had accrued to 
his client by reason of the dismissal in de- 
fault and that, therefore, the application for 
execution should not have been restored. 
He admitted that s. 151 of the C. P. C. 
would apply to the present case but that 
the provisions for restoration ofa suit did 
not apply to execution proceedings. On 
the other hand I have been referred to 
Bholu Ram v. Zam Lal (1) which is nearly 
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also, adecree would have been become time 

barred if the decree-holders had been ccm 

pelled to file a fresh application. It was 
held thatthe Court hadin the exercise o 

its inherent powers, expressly recognised bv 
s. 151 of the Code, right to restore an appli- 
gation for execution which had been :lis- 
missed for default and should do so if tho 
Court was satisfied that it should exerciss 
itsinherent jurisdiction ex debito justi:tn. 
In the case before me the decree-holder; 
have not been able to realise with cust; 
though they have been proceeding diligent]: 
since they obtained their decree. They have 
been prevented from doing so by various 
suits and the other usual methods. Ther 
kept the last application for execution alive 
from the 17th March 1922to the gnd De- 
cember 1924 and during all that time tney 
were doing their best to get a Succession 
Certificate which could not be granted till 
the 4th April 1925 becanse of the action of 
the judgment-debtors and the suit filed: hy 
Harnam Singh. Jt was purely an accident, 
influenced by the fact that it was near the 
end of the year, that the execution proc: e:.- 
ings were dismissed on the 2nd December 
1924. This is a case where the Curt 
should have exercised ils inherent jurisdic- 
tion under s. 151 of the Code. 

I dismiss the appeal with costs. 
R. L. Appeal dismissed. 


waa rere ea, 


OUDH CHIEF COURT. 
SECOND CIVIL APRrRAL No. 447 or 1924, 
Alarch 3, 1926. 

Present:—Mr. Justice Misra. 
ANANDPAL SINGH—Ptaintre+— 
APPELLANT 
TETSUS 
MAHABAL SINGH-—DEFENDANT— 
RESPONDENT. : 

Civil Procedure Code (Aet V of 156085,0 NLT z 2] 
—:Appellate Court, judgment of, contents uf. 

The provisions oF O XLI, r. 3l,ef the OP. Cin at 
be strictly followed by Appellate Courts. The uez- 
ment ofan Appellate Court should le self-conton 
and it is not enough for such a Court merely i coy 
that it agrees or disagrees with the Trial Cou. n 
order that a finding of fact should be binding upa rt + 
High Court ın second appeal it must be satistiea U 
the lower Appellate Court has applied its wul 3 
the evidence before it. A pere general stiut: me it 
that on a perusal of allthe evidence in the ces e it 
is satisfied as to certain conclusions 18 nut a su'i- 
cient judgment within the meaning ofthe law. p. 
926, col. 2; 027 col. 1.) 
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Second appeal against a decree of the Sup- 
ordinate Judge, Unao, dated the 24gh July 
1924, upholding that of the unsif, 
Purwa at Unao, dated the 30th January 
1924 

Mr. Raj Narain Shukla, for the Appel- 
lant. 

Mr. Girja Shankar, for the Respondent. 

ORDER.—This is a plaintiffs appeal 
arising out of a suit for possession of 
certain grove plots with damages. The 
plaintiff alleged that he was a transferee of 
those plots and remained in possession till 
July 1918 but the defendant wrongfully 
dispossessed him in August 1918 and hence 
the suit for possession. The defendant 
denied the plaintiff's possession within 
limitation and contended that he (the de- 
fendant) had been in possession of the plots 
in suit for more than 12 years. 

The Trial Court, the Munsif of Purwa, Dis- 
trict Unao, held that the plaintiff's possession 
within limitation had not been proved and 
that the defendant had been in possession 
of the property adversely to the plaintiff 
for more than 12 years and dismissed the 
suit. 

The plaintif appealed against the said 
decision and the appeal was heard by the 
learned Subordinate Judge of Unao, who 
observed as below :— 

“I have gone through the record and 
heard the arguments ofthe learned Pleaders 
but [ find no reason to differ from the 
findings of the lower Oourt. Oral and 
documentary evidence both, on the record 
prove beyond all doubt that the plaintiff 


e has not been in possession of the property 


in suit within limitation and that the de- 
fendant has been in possession of the 
same adversely to the plaintiff, The evidence 
has been well discussed by the lower Court 
and I need not repeat the same. Itisalla 
question of fact of a very simple nature 
and the lower Oourt which had the ad- 
vantage of watching the demeanour of the 
witnesses examined in the case was the 
best judge to give this finding of fact with 
which on perusal of the evidence I entirely 
agree.” 

Being of that opinion the learned Sub- 
ordinate Judge dismissed the appeal of the 
plaintif. 

The plaintif has now come up to this 
Court in second appeal and the main point 
argued by the Igarned Pleader for the ap- 
pellant is that the judgment of the lower 
‘Appellate Court isno judgment in law, and 
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that the case must be sent down to that 
Court for writing a proper judgment. 

I have heard the partjes at great length 
and have come to the conclusion that the 
contention raised on behalf of the appel- 
lant must prevail. Order XLI,r 31, of the 
O.P O. (Act V of 1903) (s 574 of O. P. O. 
1882) lays down that the judgment of the 
Appellate Court shall be in writing and shall 
state (a) the point for determination; (b, 
the decision thereon; (c) the reasons for 
the décision and (d) where the decree 
appealed from is reversed or varied, the 
relief to which -the appellant is entitled. 
It'has been held in various cases decided 
by the late Court of the Judicial Commis- 
sioner of Oudh and by other High Courts 
in this country that the provisions of 
O. XLI, r. 31, must be strictly followed by 
the Appellate Courts. In Surjit Singh v. 
Kunwar Durga Pershad (1) a Bench of the 
late Court of the Judicial Commissioner of 
Oudh, decided in the year 1905 that an 
Appellate Court must follow the provisions 
of s. 574, O. P. O., in disposing of the appeal 
and that a substantial compliance with 
the provisions of the section was impera- 
tive. It was held in that case that the 
judgment should be self-contained and that 
it was not enough for the lower Appellate 
Court merely to say that itagreed or dis- 
agreed with the lower Court. A previous 
case reported as Parshad v. Hazur Ahmad 
(2) wasconsideredandoverruled. Theruling 
in the above Oudh case has bean constantly 
followed in the Province of Oudh. In Jagan 
Nath v. Bindeshwart Frasad (3) Mr. Justice 
Lindsay held that in writing a judgment 
the Court should not quote the judgment 
of some other Court and refer to the 
opinion of that other Oourt as its own, bus 
ought to giv& its own reasons for ita finding 
and to set out in its judgment its apprecia- 
tion of the evidence which it was bound 
to consider. The learned Judge expressed 
in strong language his disapproval of such 
a method of writing a judgment. In Bai 
Nath v. Kayasth Pathshala Allahabad (4) 
Pandit Kanhaiya Lal, A. J. O. took the same 
view, In Mubarak Hussain v. Syed Shah 
Hamid Hussain (5) Mullick and Atkinson, 
JJ., of the Patna High Court also took the 


D 80. 0 290. 
2) S. 0. 268. 
(3) 37 Ind. Cas. 435, 3 O. L. J. 620. 
(4) 49 Ind. Oas. 56, 21 O, ©. 309. 
(5) 38 Ind. Cas, 509; 2 P. D.J. 8; 1 P.L. W. 188; 
(1817) Pat. 308. 4 
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Bame view and laid down, that before they 
could hold certain findjngs of fact to be 
biuding on them in second appeal, they 
must be satisfied*that the lower Appellate 
Qvourt had applied its mind to the evidence 
before it and that a mere general statement 
that on a perusal of all the evidence in the 
case it was satisfied as to certain conclu- 
sions, was not a sufficient judgment within 
the meaning of the law. 

It, therefore, appaars to me to be clear 


that a lower Appellate Court must always, 


bear ih mind that the provisions laid down 
in the Code regarding ,the judgment in 
appeal must be strictly followed. A High 
Oourt, before it can consider a finding of 
fact to be conclusive and binding upon it 
in second appeal, must be satisfied that 
such a finding of fact was arrived at by 
the lower Appellate Court upon a due con- 
sideration, of all the evidence oral and 
documentary produced by the parties in the 
case. The duty of a lower Appellate Court 
in this matter is an important one and 
must be discharged with a full sense of res- 
ponsibility. The litigant public must be 
satisfied that their cases have been properly 
dealt with and that they have received 
justice at the hands of the Court. 


In my opinion, therefore, the learned 
Subordinate Judge who heard the appeal 
has not written a judgment which may 
enable this Court to consider that he has 
gone through the whole of the oral and 
documentary evidence and that he has ap- 
preciated it from his own point of view. A 
mere general statemet in his judgment that 
oral and documentary evidence proves 
beyond all doubt that the plaintiff has not 
been in possession of the property in suit 
within limitation and that the defendant 
has been in possession of the same adver- 
sely to the plaintiff, is,in my opinion, not 
a decision of the case. Such a judgment 
can be written in every case and is not what 
is contemplated by the rule of the law laid 
down in O. XLI, r. 31. 


I, therefore, remand the case for fresh 
findings on the two main issues involved 
in the case, namely, the plaintiff's posses- 
sion withio limitation, and the adverse 
possession of the defendant. The learned 
Subordinate Judge should fix adate, hear 
the parties again and send his findings 
after due consideration of the evidence on 
the record within 2 months from this date. 
Parties will bg allowed ten days’ time 
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Case remanded, 


ALLAHABAD HIGH COURT. 
MisceLLaNgous Case No. 336 or 1925, 
j April 16, 1925. 
Present:—Mr, Justice Mukerji. 
In the matter of J. H. CHANDLER 4" 
Co., LTD. (IN LIGUIDATION) OFFIOILAL 
LIQUIDATOR— PETITIONER 
VETSUS 
Mr, H I. PHILLIPS—Responpenr. 

Companies Act (VIL of 1918), s 80 (D— Subscriber 
to memorandum of association of Company—Nane 
not entered in register of members—Liabiity as menm- 
ber—Recovery of contributions by Oficial Liquidetor ~ 
Limitation, commencement of. 

_divery subscriber to the memorandum of astoc- 
tion of a Company becomes a member ipso facto, and 
his lability as such does not cease by ‘the meie 
omission of the ney of his name in the register f 
members. [p. 928, col 2] 

In re Machine Exchange Company, 12 B. 311, 6 
Ind. Dec. (N. 8.) 692, followed. 

The period of limitation against an Official Liquida- 
tor seeking recovery of contributions from the con- 
tributories commences from the date of his apjomt- 
ment, when the cause of action accrues to him, PAR 

Inthe matter of Union Bank Allahabad Lid. s$ 
Ind. Cas. 785; 23 AL J.473; L R 6 A. 425 Civ; 
A I R. 1925 All. 519, 47 A. 669, referred to. 


Mr. I. B. Banerji, for the Official Liqui- 
dator, 

Mr. F. Owen O'Neil, for Mr. H. |, 
Phillips, 

J UDGMENT.—The Official Liquidator 
claims a sum of Rs. 1,000 from Mr. H, I. 
Phillips, agent ef the Allahabad Bank Ltd 
at Patna, on the ground that heis a con- 
tributory inasmuch as he agreed to pur- 
chase 100 shares of Rs.10 each by subscrib- 
ing to the menorandum of association before 
it was filed with the Registrar. . 

Mr. Phillips denies his liability and has. 
filed an affidavit to state the facts. The 
affidavit is really the basis on which the 
case ia to be decided because there is no 
counter affidavit. 

The facts appear from the affidavit to be 
these. Mr. Chandler, who was anxious to 
float the Company, approached Mr. Phillips, 
and at his request Mr. Phillips sigaed the 
memorandum to be attached tothe articles 
of association, to be forwarded to the Re- 
gistrar, Joint Stock Oompanies, for regis- 
tration. Mr. Phillips admits that he put 
himself down for 100 shares. It also appears 
from the affidavit that in 1921, apparently 
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after the registration of the Compasy, Mr 
Phillips received a letter from Mr. @hand- 
ler asking him if he was going to take the 
shares. Mr. Chandler made the enquiry 
because an allotment of shares was going 
to be made. Mr. Phillips replied that he 
was no longer in a position to subscribe for 
the shares and he asked Mr. Ohandler to 
cancel his ‘requirements’. Mr. Phillips says 
further that thereafter he never had any 
talk with Mr. Chandler about those shares 
and that he understood and believed that 
the whole incident about the purchasing 
of shares had closed for good. 

On these facts, it is contended on behalf 
of the Official Liquidator, that in view of the 
provisions of s. 30 of the Indian Companies 
Act, Mr. Phillips became a member and, 
therefore, became liable as a contributory to 
make good the value of the entire number 
of shares for which he ‘had signed. It is 
common ground that Mr, Phillips’ name 
was never entered in the register of mem- 
bers, The question is whether, in the cir- 
cumstances, Mr. Phillips is liable as a 
contributory. 

Before proceeding to deal with the sub- 
ject it would be necessary to mention Mr. 
Q’ Neil's argument on behalf of Mr. Phillips. 
He argued that the object of obtaining 
Mr. Phillips’ signature was really this, that 
the signature of Mr. Phillips should serve 
as an advertisement, viz., a gentleman of 
Mr. Phillips’ position was going to take so 
many shares and that it was believed by 
the promoter that the signature of Mr. 
Phillips would attract more subscribers. 
Supposing that this was the case, I should 
think that Mr. Phillips’ responsibility 
would increase and not decrease. If he 


meant to allow his name to be used to. 


attract other subscribers, I think, he would 
be if duty bound to take all the shares for 
which he put down his name- The afñda- 
vit of Mr. Phillips, however, does not go g0 
far as' Mr. O'Neil would putit. In deed let 
it be said to his credit that Mr. Phillips 
does not say that he allowed his name to 
be used as a lure or decoy for the purpose of 
attracting subscribers. 

Coming to the question of law, it seems 
to me perfectly clear. 

In the language of s. 30 of the Indian 
Companies Act, the subscribers to the 
memorandum of a Oompany shall be deem- 
e4 to have agr@ed to become members of 
. the Gompany. It is true that the section 
lays down that on the registration of the 
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Company the names of the subscribers of 
the memorandum shall be entered as mem- 
bers in the register of members. But, from 
the mere omission of the entry of the names 
in the share register, it does not follow that 
the subscribers to the memorandum are 
not to be deemed to have agreed to become 
members. The first portion of the first 
paragraph of s. 30 lays down a rule of sub- 
stantive law and the second portion lays 
down a rule of procedure, viz., whatis to be 
done, The subsequent portion does not, 
in my opinion, govern the earlier portion. 

The law on the point in India is the same 
asthe English Law and in Palmer's Company 
Law, leth Edition at page 105, it is clearly 
indicated that every subscriber to the 
memorandum of association becomes a 
member, ipso facto. Indian cases on this 
point are not also wanting and the case of 
the In re Machine Exchange Company (1) 
will be found to be in point. 

I hold that Mr. Phillips is liable as a con- 
tributory. At the close of the reply by the 
Counsel for the Official Liquidator, Mr. 
O'Neildrew my attention to the question of 
limitation. Hecontended himself with merely 
mentioning the point because it had not been 
raised in the pleadings. J have considered 
the point and lam of opinion thatno bar of 
limitation exists in the present case. 

The natureof the proceeding is this. The 
Official Liquidator, on his appointment, is 
seeking recovery of contributions from the 
contributories. The cause of action would 
arise only on theappointment of an Official 
Liquidator and not earlier. A somewhat 
similar point arose in the case of In the 
matter of Union Bank Allahabad Ltd. (2) 
and was considered by a Division Bench of 
this Court. The claim was based on an 
alleged misfeasance of certain Directors and 
the question was when the cause of action 
arose in favour of the Official Liquidator. 
The Oourt held that the cause of action 
could not have arisen before the appoint- 
ment of the Official Liquidator. I would 
hold a similar view in this case and I am 
of opinion that no barof limitation exists 
in this case. 

1 declare that Mr. Phillips is liable to 
pay a sum of Rs. 1,000 asa contributory. 
He will pay the liquidator’s cost of his 
present application. 


8. 8. Order accordingly. 


(1) 12 B, 311, 6 Ind. Dee. (N. a ) 692. 
(2) 88 Ind. Oas 785; 23 A b. J. 4713; L. R. 6 A 425 
Qiv.; A. I R. 1925 All 5197 47 A, 669. á 
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PATNA HIGH COURT. 
OriminaL Revision Ne. 520 oF 1925. 
February 5, 1925. 
Present:—Myr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
Sheikh MOHAMMAD YASIN—Acccsep 
— PETITIONER 


versus 
EMPEHROR—Oppostre Parry. 


Criminal Procedure Code (Act V of 1898), ss 105, 
498-—Conviction set aside for want of sanction—Sub- 
sequent trial, whether barred ‘ 

The wording of s 403 of the Cr P. 0. is very wide 
and the expression “Court of competent jurisdiction” 
in the section does not merely refer to the character 
and status of the Court to try the offence, but also 
refers to want of jurisdiction on other grounds, for 
instance where the trial is held to be without juris- 
diction for want of asancfion under s 195 of the 
Code Where, therefore,a conviction is set aside on 
the ground that there was a want of sanction for the 
trial, s. 403 does not operate ase bar to a second trial 
of the accused after the necessery sanction has been 
obtained. [p 930, col. 2, p 93], col. 1J 


Application against an order of the 
Magistrate First Olass, Muzaffarpur, dated 
the 21st October 1925. 


Messrs. S. P. Varma, S. Fazle Ali and 
Syed Ali Khdn, for the Petitioner. 

Mr. H. L. Nandkeolyar, Assistant Govern- 
ment Advocate, for the Orown. 


JUDGMENT. 

Kulwant Sahay, J.—On the 25th 
October, 1449, the petitioner, ‘Sheikh 
Mohammad Yasin, lodged an information 
before the Police charging Abdul Wahid 
and others with offences underss. 148 and 
302, Indian Penal Code, his case being that 
the said accused persons had committed 
rioting armed with deadly weapons, caus- 
ing the death of Mohammad Jan, the father 
of the petitioner. The Police held an investi- 
gation, but before they had submiited their 
report, on the 5th of November, 1923, the 
petitioner filed a petition before the Magis- 
trate complaining against the Police investi- 
gation and praying that the cage should be 
enquired into, and the persons accused by 
him should be summoned. Thereafter, the 
Police submitted their final report to the 
effect that the case was intentionally false, 
and they applied for the prosecution of the 
petitioner under s. 211, Indian Penal Code. 
Notice was issued upon the petitioner to 
show cause why heshould not be prosecut- 
ed for instituting a false case. The peti- 
tioner filed a petition showing cause in 
which he asserted that the case was a true 
one. The Magistrate, however, ordered that 
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the petitioner Yasin should be sununo“i . 


ginder's. 211 on the basis of the com? v' 


put ia by the Sub-Inspector of Police, : 
he directed that further proceedings in i 
case which were started on the informat. > 
of Yasin before the Police should he ter. 
nated, and that the order to show ca.- 
to beserved upon Yasin should be cen el 
led. Yasin thereupon moved the Besəi m- 
Judge who madea reference to this Cou 
(Cr. Reference No. 27 of 192!) which +. 
heard by Adami, J., on the lth Mav 1: 2! 
eAdami, J., held that the petition of Y. -ic 
showing cause impugned the inquiry > 
the Police and amounted to a comple. 
The Magistrate should have examined Y. -ie 
on oath as a complainant, and elthe: Cale. 
upon him to prove his case or should k: v 
dismissed his complaint under s. 208, C: P 
U. He did neither of these. Mr, Jus s 
Adami held that, although it would | iv 
been proper to dispose of the comphun a. 
Yasin in the first instance, and tro 
entertain the complaint against him arus 
s. 211, yet asthe complaint had been m e., 
he directed the proceedings upon the in- 
plaint of the Inspector under s. 211 to psv- 
ceed, Yasin was accordingly committe i ts 
the Sessionsòn a charge under s. Xll und 
convicted by the Assistant Sessions Jig: 
of Muzaffarpur and sentenced to five vecis’ 
rigorous imprisonment. Against this couric- 
tion, Yasin preferredan appeal to this Cc urs 
which was heard by Bucknilland Roos, IJ, 
and their Lordships’ judgment is repried 
as Muhammad Yassin v. Emperor (1; Tacs 
Lordships in that case held that the jeti- 
tion of Yasin filed on the dth of Novini; 
ber, 1928, must be treated as a coms 
‘plaint before: the Magistrate, and tua. 
the offence, if any, committed by tha 
petitioner was an offence which was cor- 
mitted in or in relation to a proceeuing; Ir 
Court and, consequently, a complaint isn 
writing by the Court or by some oiner 
Court to which it was subordinate wa: u 
condition precedent to cognizance beny 
taken of the offence under s 211. Tuer 
held that by making the complaint to Coari, 
the informant. viz., the present petitioner, 
had withdrawn the information from thou 
category of mere Police proceedings «nc 
had raised it to the category of a proc ed- 
ing in Oourt. This necessitated a com- 
plaint.by the Court if the informant eas 
to be proceeded against. Their Lordships 
(1) 86 Ind. Oas. 825; 6P. L. T. 437; ALR. 1964 
Pat. 493; 4 Pat. 328; 26 Or. L. J, 888, 
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were of opinion, therefore, that the pro- 


ceedings in which the petitioner had’ beene 


convicted were wholly without jurisdéction 
because the bar imposed by s. 15 of the 
Or. P. O., had not been removed, and they 
directed that the conviction be set aside. 
This decision of the High Court is dated 
the 19th December, 1924, thereafter, on the 
24th of January, 1925, the Police Inspector 
e made an application before the Sadr Subs 
Divisional Magistrate of Muzaffarpur pray- 
ing that the petitioner might be re-tried 


under s. 211, Indian. Penal Code, in relation e 


to the same offence, after a complaint under 
s. 476, Or. P. C. Notice was issued on the 
petitioner to show cause why proceedings 
should not be taken against him unde 
8. 21), Indian Penal Code, and on the 26th 
February, 1925, the petitioner filed a peti- 
tion of objections before the Magistrate in 
which he contended inter alia that the 
petitioner could not be tried again upon the 
same facts upon which he had been tried 
before. The Magistrate, however, examin- 
ed the petitioner on oath in connection 
with his original petition of the 5th of 
November, 1923. ‘The petitioner examined 
witnesses in support of his allegation; but 
on the 2ist of April, 1925, the Magistrate 
foynd his original complaint to beintention- 
ally false, and eventually on 14th August, 
1925, he made a formal complaint against 
the petitioner under s. 476, Or. P.O. The 
said complaint was made over to another 
Magistrate of the First Class who committed 
the petitioner to the. Court of Sessions for 
an offence under s. 211, Indian Penal Code, 
by his-order dated the 21st October, 1925. 

The petitioner has come up in revision 
to this Court against this order; and the 
main ground taken by the learned Counsel 
on his behalf is that the petitioner, having 
once been tried and acquitted by a Court of 
compétent jurisdiction, is not liable to be 
. tried again for the same offence, Reliance 
has been placed on sub-s. 1 of s, 403 of.the 
Or. P. ©. It has also been contended that 
the“ present proceedings were started 
against the petitioner before his original 
complaint had been disposed of and he was 
called upon to show cause in the present 
proceedings before the truth or otherwise of 
his complaint made on the 5th of November, 
1923, was enquired into. 

The first question depends on the con- 
struction of the judgment of this Court in 
the appeal preférred by the petitioner 
against his conviction by the Assistant 
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Sessions Judge reported as Muhammad . 
Yassin v. Emperor (1). As I have already 
observed, the convéction was set aside by 
this Court on the ground that the proceed- 
ings were ab initio void and without ‘juris- 
diction on account.of the bar imposed by 
s 195 of the Cr. P. O., not having been re- 
moved, Section 403 (1) of the Or. P. O., pro- 
vides that “A person who has once been tried 
by a Court of competent jurisdiction for an 
offence and convicted or acquitted of such 
offence, shall, while such conviction ‘or 
acquittal remains in force, not be liable to 
be tried again for the same offence, nor on 
the same facts for any other offence for 
which a different charge from the one made 
against him might have been made under 
8.236, or for which he might have been con- 
victed under s. 237”. . 

The question is whether the judgment of 
this Court in the appeal from the previous 
trial was an acquittal of the petitioner 
after his trial by a Court of competent 
jurisdiction as is contended for by the 
learned Counsel for the petitioner. In my 
opinion, the first trial of the petitioner can- 
not be said to be a trial bya Court of com- 
petent jurisdiction so as to bar a second 
trial. It has been contended that the Court 
which tried the petitioner on the first 
occasion was a Court of competent jurisdic- 
tion within the meaning of the section, and 
the conviction was set aside on a point of 
law: which did not affect the jurisdiction of 
the Gourt which held the trial; and reliance 
was placed upon a decision of the Madras 
High Court In re, K. Ganpathi Bhatta v. 
Emperor (2). This decision to a certain 
extent lends support to the contention of 
the learned Counsel; but in my view the 
learned Judges put a too narrow construction 
upon the proyisions of s. 403 (L) of the Code. 
They observed that sub-s. (1) of s. 403 
refers to the character and status of the 
Tribunal when it refers to competency to try 
the offence., The reasoning adopted in that 
case was that a sanction under s. 195, Cr. 
P. C., was not a condition of the competency 
of the Tribunal, but it, was only a condition 
precedent for the institution of proceedings 
before the Tribunal, and that the want of 
sanction under s. 115 did not in any way 
affect the jurisdiction, of the Court to try 
the accused of the offence.charged. In my 
view the wording of s 403 is very wide and 


(2) 19 Ind. Cas. 310, 36 M. 308; 24M. L. J. 463; 14 
M. L. T, 360; 14 Or, La J. pe 
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the jurisdiction of the Courtdoesnotmerely Magistrate did examine the petitioner and 
refer to the character afd status of the® dismiss his complaint although after the 


Oourt to try the offence? but also refers to 
want of jurisdietion on other grounds as 
shown by Illustrations (f) and (g) to the sec- 
tion. I think it covers cases where the trial] 
is held to be without jurisdiction for want 
of a sanction under s. 195 of the Code. This 
view was taken by the Allahabad High 
Court in Hussain Khan v. Emperor (3). In 
that case the accused persons were tried for 


an offence under s. 82 of the Indian Regis-. 


tration Act without the permission required 
by s. 88 of'the Act having been obtained. 
They were convicted by’the Magistrate but 
the conviction was set aside by the High 
Court on the ground of want of permission 
under s. 83 of the Act. A second trial was 
held after obtaining .the permission under 
' §.83 and the accused persons were again 
convicted. It was held by Knox, J., that 
the second trial was not barred bys. 403 
of the Gr. P. (),, it being held that the Court 
which had tried the case in the firat in- 
stance was nota Court of competent juris- 
diction to hold the trial owing to the 
absence of the sanction unders. 83 of the 
Act. The same view was taken in Nanak- 
ram v. Emperor (4), a similar view was 
taken in Rex v. Marsham (5), in Peter Brad- 
shaw v. John Drury (6) and by the Oalcutta 
High Oourt'in Queen v. Muthoorapershad 
Panday (7) It is further to be observed 
that this Court did not make an order of ac- 
quittal upon the appeal in the previouscon- 
viction but merely directed that the conviction 
should be set:aside. There was no trial of 
the accused on: the merits by this Court, 
andthe conviction was set aside on the 
. ground of want of jurisdiction in the Court 
to.try the petitioner. 
Opinion that s; 403 (1) does mot operate as 
abar tothe second trial of the petitioner 
in the present case. 
- Thesecond ground taken was that the 
proceedings were initiated against the peti- 
tioner before the disposal of his original 
complaint of the 5th of: November, 1923 
In my opinion*there is no substance in this 
objection either. This Court did not direct 
an enquiry into the complaint of the peti- 


tioner Yasin. As a matter ot fact, the- 


(3y 39 Ind, Oaa. 690; 39 A. 293; 15 A. L. J. 136; 18 
Or. L. J. 546. 


(47 46 Tnd. Oas. 216; 19 Or. L. J. 198. 
5) (1912) 2 K. B.362; 81 L. J. K. B. 957; 107 L. T. 
89; 76.J. P. 284; 28 T. I. R. 391. 

(9) (1840) 18 L. JM, O. 189, 

(7) »BOr 9° 6 


Iam, therefore, of, 


initfation of the enquiry, but the dismis:al 
was before the making of the complaint 
under s. 476. Thecommitment of the peti- 
tioner, therefore, to the Oourt of Sessions 
cannot be quashed. 

It has been contended on behalf of the 
petitioner thatthe matter is too stale and 
that the petitioner has already been suffici- 
ently harassed, anda fresh prosecution of 
the petitioner for the same offence shduld 
not be allowed to proceed. Itis no doubt 
true that the complaint was made by the 
petitioner so long ago as November, 1923, 
and he has been subjected toa good deal 
of harassment on account of the previous 
prosecution, and itisfor the Orown tocon- 
sider whether the case isa ft one in which 
the proceedings sheuld be allowed to go 
on, or whether it is proper to drop the pro- 
ceedings. It is not competent for us to 
quash the proceedings on the ground that 
the original complaint made by the peti- 
tioner was more than 2 years ago. 

In the result this application must be 
dismissed, 

Ross, Jd.—I agree, 

7. K, Application dismissed. 





LAHORE HIGH COURT. 
CriMINAL Revision Petrrion No, 197 
oF 1924. 
May 10, 1926. ° 
Present:—Mr. Justice Campbell, 
KHEM DAS— ACOUSED—PETITNIONER 
versus 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), e. 866-—Cons.nt of 
giri— Sentence. l 
The consent of the girl makes no difference io the 
offence under s. 366 but when she 1s not altogethe: a 
child, though legally a minor, it has a bearing on the 
question of*sentence. |p. 932, col. 1.] å 


Petition, for revision of an order ofthe 
Sessions Judge, Rawalpindi, dated the 2nd 
January 1926, modifying that of the Ma- 
gistrate, First Olass, Rawalpindi, dated the 
7th December 1925. 

Mr, Abdul Ghant for Mr. Aziz Ahmad, 
for the Petitioner. 

Diwan Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 

JUDGMENT .—The question in this re- 
vision is the sentence of four years’ rigoroug 


\ 
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imprisonment imposed upon the petitioner 


GIRDHARI LAL V. EMPEROR. 


(95 T, 0. 1936) 


587— Warrant case—Summary trial—Examination of 


for an offence under s. 366, Indian Penal E absence of —Prejudice, absence of—Irreguar— 


Jode. It is pleaded on his behalf that®the 
sentence 1g excessive. 

The facts found by the lower Appellate 
Court are these:—The female in question is 
Musammat Vidya Wanti, the daughter of 
Mulk Raj, Sub-Post Master at Ghora Galli. 
She was born on the 8th February 1910 and 


‘was abducted by the petitioner on the 19th° 


March 1925. The petitioner was Post-man 
under Mulk Raj. The petitioner induced 
Musammat Vidya Wanti to run away with 
him from her father’s house by making 
tempting offers, but the girl was a will- 
ing party to the elopement and on various 
occasions thereafter when she could have 
complained of her abduction, she did not do 
so. Intimacy between the petitioner and 
the girl commenced before the elopement 
and the parents of the girl were lax in 
allowing opportunity for this intimacy to 
occur, 

The question of sentence in such cases 
is always a difficult one. The learned 
Sessions Judge has been impressed with 
the disgrace inflicted upon the parents 
and by the ruin of the girl's matrimonial 
PI resulting from the occurrence. 

he consent of the girl makes no differ- 
ence to the offence but it has a bearing 
on the sentence since she was not alto- 
gether a child, although legally a minor. 
The fact too that intimacy commenced 
before the abduction is also one-to be 
taken’ into consideration, for the inference 
must be in the circumstances that the 
, girl was a consenting party to the start 
of the intrigue and that she was not 
ignorant of what she was doing. 

my opinion a sentence of 18 months’ 
rigorous imprisonment is sufficient and 1 
accept, the petition and reduce the sent- 
ence accordingly. 
“Bele * Sentence reduced, 


in pendah titanate 


OUDH CHIEF COURT. 
OriminaL REFERENCE No. 17 or 1926. 
April 24, 1926. 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, 

GIRDHARI LAL AND OTHERG-—- 

i PETITIONBRS 
o VETSUS 
À EMPEROR—OprrosirE PARTY. 
Criminal Procedure Code (Act V of 1888), es, S42, 


$ 
Where a warrant case is summarily tricd and the 
accused are not examined in accordance with the pro- 
visions of 6 342 of the Or P. O., but there is no pre- 
judice occasioned by the absence of such examination, 
the omission to examine the accused 1s covered by the 
provisions of a. 537 of the Code. [p 933 col 1] 


Case reported by the Sessions Judge, 
Lucknow, unders. 438, Cr. P. C. 


FACTS appear from the following order 
of the Seasions Judge, Lucknow, datéd the: 
*°9th March 1926:— 

“The applicants before me have been. 
convicted under ss. 448 ‘and 504, and fined 
ten rupees each. 

“The trial was a summary one, and the 
applicants seek to have the conviction 
set aside on the grounds (1) that the omis- 
sion of the Court below to examine them 
under s. 342, Cr. P. C., is an illegahty which: 
in itself vitiates the trial, and (2) that the 
omission prejudiced the applicants. 

“Taking the second ground first, the 
learned Magistrate has recorded an elabo- 
rate judgment which sets forth (though it 
was not obligatory on him to do this) the 
substance of the evidence of all the wit- 
nesses, The applicants pleaded not guilty; 
and thoughthey were not examined under 
s. 342, the nature of their defence is abund- 
antly clear from the account which the 
learned Magistrate had given of the evi- 
dence of the defence witnesses. They 
denied the occurrenee alleged by the pro- 
secution, pleaded enmity, and set up a story 
which was sworn to in detail by the de~ 
fence witnesses, and is described at length 
in their evidence. Far from being anxious 
to obtrude their own statements upon the -. 
Court, they appear to have obtained its 
leave to absent themselves from a good deal 
of the proceedings. There does nut appear 
to be the slightest reason forsupposing that 
they were “prejudiced” in any way; on the 
contrary there seems every reason to sup- 
pose that they were fairly, squarely and 
patiently tried, and properly convicted. 
The éaseis moreover a trumpery one, and 
on that ground might sensibly, as it seems 
to me, be left where it stands. 

“Taking the first ground, however, the 
case is a warrant case so that the pro- 
visions of s. 342 apply, and these, provisions 
are not abolished by any of the provisions 
relating tothe record which is to be kept 
in summary trials.. Such of the High 
Courts as have dealt diregtly-. with tha 
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_to examine under 6. 342 vitiates the 
trial. It might well, and reasonably I 
think, be argued in the present case that 
the examination might have been dis- 
` . pensed with on the ground that the pur- 
pose for whichit is required to be made 
: did not exist. There were no circumstances 


appearing in evidence for the applicants. 


to explain ; their defence, as I huve already 
. shown, was simply that these circumstances 
. did not exist, and had been falaély allegeck 
, But the views of the High Courts appear 
to be, and it was not. disputed that they 
were, that this consideration is of no im- 
portance; the mere failure to examine viti- 
ates the trial. The case of Khuman Singh 
v. Emperor (1) cited by the Orown does 
not appear to me ‘to apply; it seems to 
deal with the further examination of the 
accused after the prosecution witnesses 
have been re-called for crogs-examination; 
the case wasa summons case in which s. 
245 leaves it to a Magistrate's discretion to 
examine or not after the evidence has been 
recorded. Ido not think that our Oudh 
Court has definitely dissented so upto now 
from the views which these other Courts 
have expressed. 

“It appears, therefore, to be my duty to 
report the case to the Chief Court with 
. the recommendation that the convictions 
and fines be set aside, and the applicants 
be either re-tried or finally acquitted, The 
record will, however, first be laid before 
the learned Magistrate for any comments 
which he may wish to submit.” 

JUDGMENT.—I consider the omis- 
sion one that in the circumstances of 
the case is covered by the provisions of 
s 537, Cr. P. O. I see no reason to inter- 
fere and return the papers.” 

Z K. Order accordingly. 


, (1) 89 Ind, Oas. 462; A. I. R.1925 Oudh 603; 2 O. 
W. N. 378, 26 Or. L. J. 1374. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 60 or 1926. 
January 29, 1926. 
Present :-—Mr. Justice Chotzner and 
Mr. Justice Mukerji. ; 
". RAM DAN DAMANI— AO0CUSsED— 
PETITIONER 
Be ies Se versus 
c HARI DAS DAMANI—CompLainantT— 
“Opposite Parry. zs 


- 


i Cřminal Prpcedure Code (Act V of 1898), 5. 517— 


E i 


BAM DAW DAMANI V. HARI DAS DAMANI, 
“question, appéar to hold that failure 
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Accused acquitted of sheating— Restoration of goods ta 
complamant, legality of —Proper order. 

Where an accused has been acquitted of the cffel.ca 
of cheating, it is not competent to the Court to 1estore 
the goods found in possession of the accused to the 


complamant under s. 517, Or P. O. The proper orcer 


in such a case is that the goods should remain in the 
teeta of the person in whose custody they were 
ound. [p. 934, col. 1.] 


Babu Kanaidhan Dutt, for the Petitioner. 
Mr. N C. Sen, and Babu Raj Kumar hoy, 
for the Opposite Party. 


JUDGMENT. 

Chotzner, J.—This is a Rule calling 
upon the Ohief Presidency Magistrate and 
the opposite party to show cause why the 
order purporting to have been made under 
s. 517, Or. P. O., directing certain tins of ghee 
which were foundin the possession of the 
petitioner and which were ordered by the 


‘learned Magistrate to be made over to the 


opposite party should not be set aside. 

It appears from the petition that the 
opposite party who was the complainant in 
the case lodged a complaint against the 
petitioner under s. 420, Indian Penal Code, 
charging him with having cheated him in 
respect of 26 tins of ghee. On search warrant 
being issued, the ghee was found in the peti- 
tioner’s shop. The defence put forward by 
the petitioner was in these terms: ‘I had 
dealings with the complainant and when- 
ever I took any goods I paid cash for them. 
I never took so many as 26 tins. The goods 
recovered by the Police were bought from 
the complainant by me. These were 
bought at different times during three 
months. There are fouror five tins of ghee 
bought from the complainant still lying at 
my shop. Some have been sold. This case 
was. instituted on my refusal to pay Rs. 200 
to the complainant which he demanded for 
giving evidence in acase in which [ was 
the complainant.” The learned Presidency 
Magistrate acquitted the accused petitioner 
under s, 288, Cr. P C. In his order he says:— 
“The accused admits that the property 
before the Court was found in his shop. 
He is not able to show that he ever paid for 
it. I am inclined to think he has not yet 
paid forthe property. I, therefore, direct 
that the property be made over to the 
complainant under s. 517, Cr. P. C.” 

The Rule wasobtained on the first and 
second grounds stated in the petition which 
are that the order for return of goods is bad 
in law and that theelearned Magistrate 
having acquitted the accused had no juris- 
diction to pass the order complained of,” 
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It seems plain that the petitioner is entitled 
to succeed. Ifthe learned Magistrate had 
found the petitioner guilty of the offence 
of cheating, it would follow as the necessary 
result of that finding that the ghee dias- 
covered in the possession of the accused 
should be restored to its lawful owner, 
namely, the complainant, The Magistrate 
has not found him guilty; on the contrary 
by his order of acquittal he olearly holds 
that the criminal liability of the petitioner 
has not been established, and, therefore, in 
our judgment 8. 517 has not been properly 
applied by the Magistrate. In our opin- 
ion the proper order which the Magis- 
trate should have made was that the goods 
should remain in the possession of the 
person in whose custody they were found. 
The Rule must, therefore, be made absolute 
and the order of the learned Presidency 
Magistrate be set aside. 

Mukerji, J.—I agree. 
R. I, , Rule made absolute. 


OUDH JUDICIAL COMMIS- 

, SIONER’S COURT, 
CRIMINAL APPLICATION No.'177 or 1924. 
January 6, 1925. 

Present :—Mr. Dalal, J. ©. 
BACHHA SINGH AND OTHERS— 
CoMPLAINANTS—-APPLICANTS 

VETSUS 
BAOHOHA KURMI AND OTHBRB— ACOUSED 
— OPPOSITR Parry. i 

Criminal Procedure Code (Act V of 1898), s38. 488, 
488, 439—Appeal—Acquitial—Rervision—Inter ference 
by High Court—Procedure. 

Asa general rule a High Court is averse to inter- 
fere with an order of acquittal when it is moved by a 
private person todo so. It has, however, power to 
interfere in revision even when an appeal is not filed 
by the Local Government. But such interference 
should be exercised only in exceptional cases and with 
caution, It should be done only in cases where the 
alleged offence is of a serious character and the Oourt 
comes fo the conclusion that there has been a mis- 
carriage of justice, where, for instance, the lower 
Court has misquoted the evidence, or where, having 
the evidence beforé it, which prima facie is reason- 
able and credible, the lower Court gives no ground 
for rejecting it and does not satisfactorily review 
it. [p 934, col. 1.] 

here a conviction is set aside in appeal and in 
revision the High Oourt comes to the conclusion that 
the order of acquittal of the lower seal moa Court 
cannot be maintained, the proper procedure is to set 
aside the order of acquittal and to direct a re-heari 
of the appeal and not t® orders re-trial of the entire 
cage , 935, col 1.) 


Revision against an order of the Sessions 
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Judge, Rae Bareli dated’ the 13th Beptem” 


“ dealt with by the learned Judge. 


ber 1924, in an appeal preferred against 
that of the Magistrate, Firgt :Class, Partab- 
garh, dated the 6th June 1924. 

Mr. Wasi Hasan, for the Applicants. 

Messrs. Radha Krishna -and R.F, Baha- 
durji, for the Opposite Party. 

JUDGMENT.—As a general rule a 
High Court is averse to interfere with an 
order of acquittal when it is moved by:a 
private person to do so, ‘Mr, Bahadurji on 
behalf of the opposite party quoted rele- 
vant rulings in Emperor v. Ghandika Singh 
(1), Faujdar Thakur v. Kasi Choudhuri (2), 
In re, Faredoon Cowasji Parbhu (3) and 
Emperor v. Sheo Darshan Singh (4). He, 
however, admitted this Court's power to 
interfere in revision even-when an appeal 
in not filed by the Local Government. As. 
observed by the Allahabad High Court in 
Nand Ram v. Khazan (5) the jurisdiction of 
the High Court to revise an order of ac- 
quittal and direct a re-trial should be 
exercised only in exceptional cases and 
with caution. It should only be done 
in ceses where the dlleged offence is of 
a serious character and the Judge comes 
to the conclusion that there has been a 
miscarriage of justice, where for instance 
the lower Court has misquoted the evi- 
dence, or where having the evidence be- 
before it, which prima facie is reasonable 
and credible, the Judge of the Court gives 
no ground for rejecting it and does not 
satisfactorily review it. 

In the present case, the offences with 
which the opposite parties were charged 
were serious ones of riot and grievous hurt 
and,in my opinion, the judgment of the 
learned Judge of the lower Court in appeal 
is entirely unsatisfactory. That learned 
Judge was satisfied that all the opposite 
parties were present at the time when the 
complainants -were beaten and took part 
in beating the complainants. He, however, 
was of opinion that no offence was com- 
mitted by reason of the provisions of s. 97 
of thee Indian Penal Code. The question 
of law, however, has heen most summarily 
He has 
not set out in detail how, even granting 


(1) 95 Ind. Cas. 599: 240 O 4, : 
(2) 27 Ind. Cas. 186; 42 O. 612; 19 O. W. N. 184; 21 


QO. L J. 53, 16 Or. L J. 122. 

(3) 40 Ind Oas. 316; 41 B. 560; 19 Bom L. R. 354; 
18 Or. L J. 668. ; 
` (4) 65'Ind. Oas 585;44 A. 332; 20 A.L, J. 190; 28 
Or. L. J. 202: A. I. R. 1922 All. 487» e 

(5) 61 Ind, Cas, 161; 19 Av, J, 588; 22 Or. L, J..387, 
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that the clumps of bamboos belonged to 
Musammat Sakhuraj Kuar, the act of the 
complainants amounted’ to theft, robbery, 
mischief or criminal.trespass or an attempt 
to commit any of these offences, nor has 
he gone further and considered the ‘acts 
which tnder s.99 would give no right of 
private defence. ‘There is no consideration 
whatsoever of the extent to which -such a 
right my be exercised in accordance with 
the provisions.of s. 99, These are grave 
defects and I cannot accept the fending of 
the lower Appellate Oourt asa finding of 
fact when the finding is arrived at in such 
a summary fashion without reference to all 
the relevant law on the subject, If the 
law has not been properly understood by 
the learned Judge ofthe lower Appellate 
Court, it may so happen that there 
would be a miscarriage of justice. To quote 
the words of the learned Chief Justice of 
the Allahabad High Court in the ruling 
referred to above, the Judge does-not appear 
to the to have acted with that propriety 
and zare which is required in the decision 
of every case, be it civil or be it criminal. 

I refrain from giving my opinion either 
on the facts of the case or the law for fear 
of prejudicing the opinion of the Court 
properly entitled to exercise powers of 
appeal. 1 think thisis a case eminently 
fitted for a re-trial of the appeal. Mr. 
“Bahadurji submitted that this Court, if it 
interfered at all, should order a re-trial and 
not only a trial of the appeal. I do not 
think that such an opinion is justified by 
the provisions of s 436 read with s. 423 
of the Cr. P. C. The opposite parties have 
already been convicted and the defect dis- 
covered by this Court is in the order ac- 
quitting them on appeal. This Court, 
therefore, has jurisdiction todnterfere with 
the acquittal in appeal and order a re-trial 
of the appeal only and not of the entire 
case 

In the result I set aside the order of 
acquittal in the case of all the opposite 
parties and direct the: lower Appellate 
Court to readmit the appeal cf Bachcha 
Kurmi and seven others on its file, re-try 
it and decide it according to law. 

The Judge is requested to issue ‘notice 
of information to every one of the accused 
persons of the date. which he may fix for 
the re-hearing of the appeal. 


Z. X. Order set aside. 
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° ` PATNA HIGH COURT. 
Cf@iminaL MISOBLLANROUS Case.No. 61 
oF 1925, 
September 10, 1925. 
Present:—Mr. Justice Macpherson 
Raja MADHU SUDAN DEV AND OTHERS 
~—A COUSED — PETITIONERS 
versus 
í PANU PARHI--COoMPLAINANT— 


OrpositE PARTY 
Criminal Procedure Code (Act V of 1898) 27, 7" 


*203—Dismissal of complaint—Further enquiry -Ui * 


made over to another Magistrate—Juriadiction 
Magistrate to try case. 

A complaint was dismissed by a Sub-Divia r 
Magistrate under s 203 ofthe Or. P. C. The se-s on 
Judge directed further enquiry into the matter bv th 
Sub-Divisional Magistrate, but on the application © 
the complainant, the High Court directed that “hi 
further enquiry should be held by a eunpe t 
Magistrate, other than the Sub-Divisional Maci-tr at 
to whom the District Magistrate may make over th: 
eass. The District Magistrate made over the cas+t> 
another Magistrate - 

Held, that the Magistrate to whom the case bal 
been made over by the District Magistrate waa c m- 
petent to try and dispose of the case and was mt 
merely meant to make an enquiry undera 202 rial 
the Or P. O. and to report the result of the enquiry to 
the District Magistrate. [p. 937, col. 1.) 


Rule against an order of the Deputy 
Magistrate, Cuttack. 


Mr. Manohar Lall, for the Petitioners. 
Mr. G. P. Das, for the Opposite Party. 


JUDGMENT.—This Rule was original- 
ly granted to consider whether the case 
pending against the petitioners in the 
Gourt of Mr. M. N. Bose, Deputy Magis- 
trate of Cuttack, should not be transferred 
to another Court for trial substantially on 
the ground that the Magistrate had on 
Qist May altered to the prejudice of the 
petitioners charges which he had framed 
against them on the preceding day. When 
the rule was being heard by Bucknill, J., 
Sir Ali Imam for the petitioners tonk a. 
fresh ground that the Trying Magistrate 
had no jurisdiction to try the case and the 
learned Judge referred the case to a 
Division Bench, by which the rnle was íx- 
tended to cover both grounds. Mr. Manohar 
Lal on behalf of the petitioners has pressed 
both grounds, 

The first ground cannot prevail. Frem 
the report of the Magistrate on the matter 
the reason for the alteration 18 manifest. 
When the charges as originally frame 
‘were read over to thee accused on the 
20th May, the Pleader for the prosecution 
pointed to Illustration (d) tos. 383 of the 
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Pa 


would be more appropriate to charge pett- 
tioner No.1 with the substantive’offence 


punishable under s. 384 and petitioner . 


No. 2 with abetment of that offence. 
Just then the Magistrate was called away 
to other duties and he accordingly adjourn- 
ed the case to the-following day, at the 
same time informing the Pleader for the 
prosecution that his contention would be 
considered then. On taking up the case 
< en. the following day, the Magistrate hav; 
“ing considered the law and the evidence 
on the record, acceded to the contention 
of the Pleader for the prosecution. Any 
: Submissions against the- alteration in the 
charge which the defence cared to make 
would have had patient hearing and cons- 
ideration but none were forthcoming. It 
is clear that the Magistrate acted correctly 
and that the accused have not been pre- 
‘judiced aud indeed have no grievance what- 
ever. nS 

The plea that the Magistrate has no 
jurisdiction to try the case is supported 
in the following manner. The Sub-Divisi- 
‘nal Magistrate in whose Court the com- 
` plaint against the petitioners was preferred 
‘after making an inquiry under s. 202, dis- 
missed the complaint-under s 203 of the 
Or. PO. Upon application made to him, 
the Sessions Judge directed “a further 
enquiry into the complaint which has been 
dismissed.” The complainant then moved 
‘the Circuit Court for a transfer of the case 
‘from the file of the Sub-Divisional Magis- 
trate, and Ross, J.,.passed the following 
e order:— 

“In my opinion. there ought to be a 

transfer of this case. The Magistrate held 
a local enquiry and disbelieved the com- 
plaint and further enquiry was ordered 
by the learned Sessions Judge but he 
‘did not direct the transfer of the case to 
` ‘another Magistrate. This application has 
‘now been made, I think it is expedient 
‘for the ends of justice that, asthe Magis- 
‘trate has held aninquiry and expressed 
‘a decided opinion on the merits of the case, 
the case should be transferred to some 
‘other Magistrate. 

“I, therefore, direct: that the further 
‘enquiry be held by acompetent Magistrate 
other than Mr. Misra to whom the learned 
‘District Magistrate may make over the case.” 

The District Magistrate thereupon made 
over the case to Babu M. N. Bose for 


| MADHU SUDAN DAV V, PANU PART. 
Indian Penal Code and submitted that it - 


‘on their trial at all, 


dis- 
posal. ` That, Magiatrate examined the wit- 
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nesses of the complainant whom the Sub- 
Divisional Magistrate had failed‘to examine 
and finding that a prima facie case had 
been made out, issued summons upon the 
petitioners under various sections of the 


. Penal Code, heard the evidence adduced 


by the prosecution and thereupon, as has 


. been said, framed charges on the 20th May 


and amended them on the next day. 

The contention jis not very clear butis 
substantially as follows. Babu M.N, Bose 
had no*power to issue summons against 
the accused orto try them The case was 
indeed made over to him-by the District 
Magistrate for disposal but the order of 


“the District Magistrate was, it is urged, 
illegal, since 
“to be transferred was the inquiry under 


all that Ross, J., directed 


5. 202, so that until the report of that 
inquiry had been made to the District Magis- 
trate and the latter had passed orders 
upon it, the accused could’ not be placed 
still leas by Babu 
M. N. Bose who could not in any case 


-issue summons under s. 204. as he has not 


been empowered under s 190 (2; to take 
cognizance of an offence upon receiving a 
complaint of facts constituting such offence. 

In my opinion the submission is un- 


founded. Admittedly, cognizance was taken 
‘of the complaint by the Sub-Divisional 
-Magistrate and he examined the complain- 


ant. It was no doubt open to him under 
s. 202 ‘1) to direct an inquiry by a Sub- 
ordinate Magistrate but he did not do so. 
The transfer of the case under orders of 


‘the High Oourt does not amount to a 


direction undér s. 202 (1). On thecontrary 


‘if contemplates a transfer to an officer 
‘competent to try itof the whole case as 


it stood beforethe Sub-Divisional Officer 
dismissed thHfe complaint, with the order 
for further inquiry made by the Sessions 


‘Judge superadded. No doubt it is implied 


that the Magistrate to whom the case is 
transferred’ will hold an inquiry under 


‘s. 202 (1) but he will do sc as the Magistrate 


seized of the case and not ina subordinate 


capacity with the obligation to report to 


another Magistrate. In fact, the order con- 


. templates complete’ determination of the 


‘case by the Magistrate to‘whom it is trans- 
ferred, either by dismissal if in his judg- 
‘ment there is after further inquiry no 
sufficient ground -for proceédiig, or by 
issue of summons ifin his opinion’ there 
is sufficient ground for proceeding. The 
District Magistrate ig brought in merely 
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the distribution of the work of his district 
‘by nominating the particular Magistrate. 
The case is not transferred to his file, 
‘nor is he placed in the same position as 
the Sub-Divisional Magistrate would, it 
‘is suggested, have occupied if the latter 
had under s. 202 (1) directed an inquiry 
by a Magistrate subordinate to him. If 
‘the Sub-Divisional Magistrate acting under 
s. 192 (1) transfers a case of which he has 
taken cognizance before issue of Summons, 
{the provisos tos. 200 show that he may 
do so) the Magistrate who receives the case 
on transfer has power to do all that is re- 
quisite to try and decide the case, includ- 
ing power to issue summons on the 
accused. He has the same power where 
the High Court directs transfer of the 
case from the file of the Sub-Divisional 
‘Magistrate and the case is transferred to 
his file in accordance with that direction. 


SH, MAYSTH V, EMPEROR, 
“Bo that he may éxercise his discretion in record can clearly not be relied on. 


Upon this view this application is without ` 


merit and the Rule must be discharged. 
The case has already been pending more 

than seventeen months and it should be 

disposed of with all reasonable expedition. 
Z. K, Rule discharged. 


RANGOON HIGH COURT. 
CRIMINAL APPEAL No. 1150 or 1925. 
September 10, 1925. 
Present:—Mr, Justice Doyle, 

E. E. MAYETH—Accusge—APPELLANT 
VETSUS 
EMPEROR—REsPoNDENT. 

Criminal Procedure Code (Act V of 1898), s 860— 
Failure io read over deposition log witness—Record, 
inaccurate- ~Proceedings quashed. 

Failure to read over the evidence of a witness does 
not necessarily vitiate the trial. 

Mant Iyer and Abdul Rahman v King-Emperor, 94 
Ind Oas.717; 4 Bur. L. J. 213; A. I eR. 1926 Rang. 
53, followed. 

But where the accuracy of the record has been 
challenged by the Counsel of the accused and the 
evidence of the interpreter shows that one of ihe wit- 
nesses had made a statement, which though relevant 
to the case was omitted from the record, the pro- 
ceedings must be quashed and a re-t1ial ordered. 

_ ` Oriminal appeal from an order of the 
Fifth Additional Magistrate, Rangoon Cri- 
minal Regular, in Trial No. 30 of 1925. 

Mr. Villa, for the Appellant. 

“< Mr. Jawad, for the Respondent. 

JUDGMENT.—I am unable adequate- 
ly to,deal with by this appeal, because the 


937 

It is 
proved by the evidence of the interpreter 
that the depositions of the witnesses, who 
Were cross-examined after the charge, were 
not read over to them on the completion of 
their evidence. It has been held in Mant 
Iyer and Abdul Rahman v, King-Empcror 
(1) that failure to read over the evidence of 
p witness does not necessarily vitiate tho. 
trial. 

In the present case, however, the accuracy 
of the record has been challenged by fhe 
Advocate, who conducted the appeal. It is 
furthermore clear from the evidence of the 
interpreter that one of the witnesses made 
a statement which was relevant to the casa 
but omitted from the record. 

It would appear to be the practice in ti 2 
Magistrates’ Courts of Rangoon to defer 
the reading over of statements to witnesses 
till the conclusion of the trial (or presum- 
ably if the trial takes more than a day to 
the end of each day). Obviously under 
such circumstances, the witnesses must 
have some difficulty in recollecting what 
they actually said and this difficulty must 
be still greater in the case of the Magis- 
trate, who records the evidence and the 
accused, who is listening to it, both of 
whom are vitally interested in having a 
correct record. 

It is argued that ifthe work of readii.g 
the evidence over to a witness on the com- 
pletion of his evidence were adopted bythe 
Rangoon Courts, it would be necessary io 
strengthen the number of the Magistrates. 
Such a contingency is in the highest degree 
probable but that does not justify deliberate 
disobedience of a definite rule of pro- 
cedure. A continuance of this objection- 
able practice will merely lead to a wholesale 
quashing of trials with corresponding 
increase in the work of the Magistrate 

Holding in the present case that the. 
record ig unreliable, I have no other alter- 
native, but to quash the proceedings to set 
aside the conviction and sentence and to 
order a new trial, which should be held 
before another Magistrate. 

R. L. Conviction set aside 

(1) 91 Ind. Oas. 717; 4 Bur L.J 213, A.I R I9 
Rang 53. 


or: ; 
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‘ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 213 op 1926 

April 29, 1926. : % 
Present:—“Mr. Justice Banerji. © 
DUNGAR AND oTHERsB—Accusep—~ 
APPELLANT ' 
VETEUS 
EMPEROR—RBSPONDENT. ` 
Evidence Act (I of+ 1872), s. 30—Confegsion of co- 


BUNGAR Y, BUPHROR. 
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disbelieved it, he has declined to act on 
that confession.” I have read the evidence, 
and have heard thé learned Vakil appear- 


ing on behalf of the appellants and the 


» accused—Conviction based on uncorroborated confes- 


sion, legality of —Identification by co-accused, whether 
corroboration—-Penal Code (Act XLV of 1860), s. 457 
—Gouse breaking by night—Sentence—Status 7 person 
robbed, whether can be taken into consideration. 

It is unsafe to base a conviction on the uncorrobo- 
sai oe confession of a co-accused. [p. 938, 
col 1. 

The mere identification of an accused person by a 
confessing co-accused, who admittedly knew him, is 
no corroboration of the statement of the confessing 
accused. [p. 938, col 2.] ©, 

“The fact that a particular individual, who happens 
to be a Collector, has his house burgled cannot be 
taken asa justification for awarding a sentence severer 
than that which would otherwise be inflicted [p. 939, 


col. 1.) 


Oriminal appeal from an order of the. 


Sessions Judge, Bulandshahar, dated the 
18th March, 1926. 

Messrs. Satlanath Mukerji and I. B. 
Banerji, for the Appellants. 

The Government Pleader, for the Orown. 

JUDGMENT.—This is an appeal by 
sevén' persons who have been convicted and 
sentenced to 7 years’ rigorous imprison- 
ment and a fine of Rs. 200 each under s. 457 
of the Indian Penal Code. The appellant 
No. 4, Ghasita, [am informed by thelearned 
Vakil forthe appellants, is dead. I have, 
therefore, considered the case of six of these 
appellants. 
e The factsare that the Collector of Buland- 
shahar was camping at Dadri, and thieves 
entered the tent in which Mrs. Acton and 
four children were sleeping with property 
of considerable value. The thieves did not 
steal any of the jewels which werein cases 
in the same tent. No trace of the thieves 
‘could be found until the Sub-Inspector re- 
ceived some information that Dungar, the 
first appellant, was concerned in the theft; 
and he sent for Dungar, who made a con- 
fession before the Magistrate on the 24th of 
November, 1925. Investigation followed, 
and 12 persons were sent up for trial before 
the learned Sessiuns Judge of Bulandshahar, 
Ten of them were charged under s, 457, 
and twounder s. 457 read with s. 109. The 
learned Judge has acquitted five of these 
persons and has, therefore, disbelieved a 
considerable portion of the elaborate con- 
fession Of’ Dungar. Even if he has not 


Statement 


learned Government Pleader. 1t has been 
proved clearly that the tent, in which Mrs. 
Acton was sleeping, was burgled early on 
the morning of the 2lst November, 1925. 
The only point for consideration is whether 
the conviction of the appellants can stand 


"in view of the fact that the- evidence against 


four of them is only the retracted confession 
of their co-accused Dungar. 

A Bench of this Court in the case of 
Kalwa v. Emperor (1) has held that a Crimi- 
nal Oourt may make the presumption that 
an accomplice is unworthy of credit, unless 
he is corroborated in material particulars; 
and where there was nothing in the case 
outside the confession of aco-accused point- 


‘ing to his complicity in the crime of mur- 


der, the appellant must be acquitted. The 
case of Dungar is to my mind perfectly 
clear. He confessed to his complicity in 
the crime, and he admitted his confession 
in the Court of the Committing Magis- 
trate I am, therefore, of opinion that 
there is nothing in Dungar’s case. He has 
been rightly convicted. Asregards Shah- 
mal, theevidence is purely circumstantial; 
and Iam not prepared to takea different 
view from that taken by the learned Ses- 
Rions Judge. The case ofBhajjan, Bhoosya, 
Bhajwa and Sirya, to my mind, is different. 
The only evidence against Bhajjan (appel- 
lant No, 2) rests on the retracted confession 
of Dungar; and the fact that he was identi- 
fied by Dungar at an identification proceed- 
ing held by a Magistrate of the First Claes. 
Dungar, in his confession, mentioned 
Bhajjan; and in his statement before the 
Committing Magistrate also mentioned him 
by name. It, therefore, appears to me that the 
mereidentification of an accused person by 
a confessing accused, who admittedly knew 
him, is absofutely no corroboration of the 
of the confessing accused. 
Unders. 30 of the Indian Evidence Act, the 
confession of a co-accused can be taken into 
consideration; but in the absence of any 
evidence I am of opinion thatit is unsafe 
to convict Bhajjan, when there is no corro- 
boration. Theidentification, in my opinion, 
is amere farce, Moreover, the greater part 
ofthe confession of Dungar reads like a 
fairy tale; and Ican place no faith on it 


(1) 95 Ind, Cas. 74; 24 A, Lad. 210. e 
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without corroboration. Moreover, the de- 
fence has clearly made out that a sub-pena 
wasissued to this accused for his attendance 
on the 28th of November, 1925 Although 
the Sub-Inspector, Hargayan Singh, did not 
sign this aub-pena, yetin the absence of 
an explanation as to why he was ordered to 
‘be present at the Police Station on the 28th 
November and in view of the fact that as 
early as the 24th November the Sub-In- 
spector knew that Bhajjan was one of the 
accused, I cannot act on the mere retracted 
confession of a co-accused, when there may 
be some truth in the statement of Bhajjan 
that he was sent for for the purpose of 
being identified by Dungar. Itiscertainly 
a very suspicious circumstance; and I am 
not prepared to take the view that the 
learned Judge has taken of that incident, 
As regards the case of Sirya, Bhoosya and 
Bhajwa, there is nothing’ but the retracted 
confession of Dungar. The mere fact that 
the accused were not found at their house 
and that they were absconding is no corro- 
boration of the retracted statement of Dun- 
gar. I am, therefore, of opinion that their 
-conviction cannot be maintained. The re- 
‘sult is that I dismiss the appeal of Dungar 


and Shahmal, and allow that of Bhoosya, : 


Bhajwa and Sirya, set aside their conviction 
and sentence, and direct that they be re- 
leased forthwith. 

The heavy sentence of 7 years’ rigorous 
imprisonment has been given by the 
learned Judge on grounds which do not 
commend themselves tome, Iam clearly 
of opinion that the fact that a particular 
individual, who happens to be a Collector, 
has his house burgled cannot be taken into 
consideration in awarding sentence, which 
to my mind would never be inflicted in the 
case of an ordinary burglary. I*would have 
inflicted a lesser sentence but for the fact 
that a lady's tent was burgled. I reduce 
the sentences passed on Dungar and Shah- 
mal tothres years’ rigorous imprisonment, 
The sentence of fine is maintained. The 
fine, if realized, will be paid as compensa- 
tion to Mrs, Acton. 


Z: K. Order accordingly. 


JUMO Y, EMPEROR, 
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e SIND JUDICIAL COMMIS- 

t SIONER’S COURT. 
CRIMINAL TRANSFER APPLICATION No. 41 
oF 1926. 

March 12, 1926. 
Present:——Mr. Kincaid, J. C, 
JUMO AND oTsERsS—ACCUSED—-AAPPLICANT~ 
vergus 

” EMPEROR— Opposite PARTY. 

Criminal Procedure Code (Act V of 1598), s: aaa" 
497 (1}—Non-bdailable offence--Rail, grant of D © 
cPetion— Refusal to grant bail—Transfer. 

A refusal to grant bail in a non-bailalble offere: p i 
punishable with death or transportation for life is o 
ground for transfer, as the granting of the bailin su 1 
a case is a matter of diseretion with the Court. p 9 4, 
col. 1 

Application for transfer of a case pend 
ing on the file of the Mukhtiarkar, Ghei.- 
bari. 

Mr. Fatehchand Dharamdas, 
Applicant. l 

Mr. T.G. Elphinston, Public Prosecuter 
for Sind, for the Crown. 


JUDGMENT. —The facts of this trans- 
fer application are very brief and are some- 
what as follows :—— 

Syed Ghulam Hussain Shah is a land 
owner in the Karachi District. It has been 
said by thelearned Public Prosecutor that he 
sold half of his land at one time to a certain 
Gokaldas. Thereafter his property came 
under the control of the Manager of the 
Encumbered Estates. Subsequent to the 
institution of this control, the Managrr 
leased the remaining half of the Sved's 
land tothe same Gokaldas. The result was 
that Gokaldas stepped by means of his salc- 
deed and the deed of lease, into the shors 
of the Syed, until such timeas the lea-e 
given to him by the Manager Encumher 4d 
Estates was determined. Subsequently tle 
Syed sold }th of his property to one lrji 
Ismail on or aboutthe beginning of January 
1926. Healso, it would seem removed a 
certain quantity of the crop growing on 
this land. Gokaldas thereupon lodged a 
complaint to the Police under ss. 379 and 
147, Indian Penal Code, against the Syed 
and the men who helped him, The Police 
sent up the Syed, his son, Haji Ismail 
and Syed Haris under ss. 379 and 1'7. 
Indian Penal Code, to take their trial before 
the First Class Magistrate and Mukhtiz r- 
kar of Ghorabari. Syed Ghulam Hussain 
Shah, his son and a eemindar, H:ji 
Ismail, were released on bail; but the Jeain- 
ed Magistrate refused to admit the otber 


for the 


“Muhktiarkar. 
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persons implicated in the case -to bgil. 
They were on the application, Afterwards, 
admitted to bail by the Oourt of the J udi- 
cial Commissioner. 

The Syed and other prosecuted persons 
have filed an application to transfer this 
case from the Court of the Mukhtiarkar of 
Ghorabari, on the ground that the learned 
Magistrate had taken part in the dispute 
and has a personal knowledge of the matter, 
. that he is biased against the applicants and 
* that in any case, they need him as a witness. 
The Judicial Commissioner's Court called 
for the report of the learned Magistrate 
“and the learned Magistrate has denied that 
he had any knowledge of the dispute and 
hasdenied also the allegations made against 
him. He has expressed the view that he 
would be glad if the cases were transferred 
to some other Oourt. 

The matter has now come up for hear- 
“ing before me. The learned Pleader for 
the applicants has repeated his charges of 
bias and special knowledge against the 
But I cannot consider them 
-at all, they being denied by the learned 
Magistrate. So far as this Oourt is con- 
‘cerned his denial must be regarded as con- 
clusive. 


There is, however, one point to wbich I - 


would refer and that is the view propound- 
ed by the learned Pleader that the Magis- 
trate showed bias in refusing to grant bail 
to the accused, although they were not 
charged with an offence punishable with 
death or transportation for life. My view 
of the present s- 497 (1) of the Code does 
not give authority for thisstatement. The 
matter is left still to the discretion of the 
Court. A person accused of any non-bail- 
able offence may be refused release on bail 
but nowhere is it laid down that he shall 
be released. Theexercise by the Magist.ate 
of the discretion vested in him by law is 
no proof of the bias at all. 

The learned Pleader has contended that 
the Magistrate has expressed a wish that 
the case may be transferred. The learned 


Magistrate's statement shows that at any: 


rate he is not over anxious to try it This 
is evidence of his absence of bias. But 1 
cannot permit this wish of the Magistrate 
to weigh with me when disposing of this ap- 
plication. The recent change in the law has 
unfortunately created a tendency through 
this province to make transfer applications 
directly a prosecution is instituted. Such 


- en vapplication: has the effect of staying-the 
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-trial and it ise0lear that by making atransfer 


application against every Magistratetowhem | 
an accused person's case wassent, the accused 
person might delay indefinitely the period 
of hist:ial. Section 526 cl. (6A) empowers 
the High Gourt, if it is of opinion that 
the transfer application was frivolous and 
vexatious, to order the applicant to pay 
by way of costs to any person who has 
opposed the application any expenses 
reasonably incurred by such a person in 
consequence of the application. 

The use of this power appears to me 
to be the proper corrective of the present 
abuse of the right to make transfer appli- 
cations. I am of opinion that the present 
application before me is both frivolous and 
vexatious and I order the applicants to pay 
by way of costa to the Crown the expenses - 
reasonably incurred by the Grown in con- 
sequence of this application. 

I aminformed that the Crown expenses 
amount to Rs. 150. These Rs. 150 shall 
be: paid by the three zemindars appl} 
cants Nos, 14,15 and 16 (Ghulam Hussain 
Shah, Haji Ismail and Moledino Gulam 
Hussan) in equal proportion. The sum 
should be recovered by the Magistrate from 
the three zemindars mentioned above. 

R D Application dismissed. 


ALLAHABAD HIGH COURT. - 
CrimINaL Revision No. 500 or 1925. 
` January 26, 1926. 
Present:—Mr Justice Sulaiman and 
Mr. Justice Mukerji. 
KAMLA PAT AND OTHER3— ACCUSED — . 
APPLIOANTS 
versus 
EMPEROR—Opposits PARTY. 

Penal Code (Act XLV of 1860), s. 879—~Recetver in 
insolvency “Property, removal of, from possession— 
Bona fide claim—0O fence. 

A person who removes from the possession of a 
Receiver ın insolvency property attached by the 
latter, even though he does it under assertion ofa 
bona fide claim of title, 18 guilty of ce offence under 
s 379 of the Penal Code. [p 941, co 

Chunnoo v. Emperor, 11 Ind. i “de. 8 A. L. J. 
656; 12 Cr. L J 374. relied on. 

Criminal revision from an order of the 
Sessions Judge, Jhansi, dated the 25th of 
July 1925. 

Dr. N. C. Vaish, for the Applicants. 

The Assistant Goverafnent, Advocate, for 
the Crown. : 
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i p” JUDGMENT. 

- Mukerji, J.—This is a revision against 
the judgment of the learneti Sessions Judge 
passed in appeal by which he confirmed 
the convictions and sentences passed on the 
applicants on a charge under s. 379 of the 
Indian Penal Code. The facts are stated 
to be this. One Mulkhan Singh was adjudi- 
cated an insolventand an Official Receiver 
took charge of his property. In order to 
realise the property, he attached the same, 
which wassome agricultural producg. The 
Receiver sent his clerk to effect attachment 
and an attachment was formally effected on 
the 30th of March 1925. “One Badlu was 
put in charge of the property aga guard, 
The applicants removed the property from 
the possession of Badlu on the 3rd of 
April 1925. They were charged with and 
were convicted of theft. 

Two points have been raised in this Court. 
The first is that the act of the applicants 
was done honestly although they had a 
knowledge of the fact that the property had 
been attached by the Receiver. Secondly, 
it was urged that the attachment was 
invalid in law as not having been effected 
by the Receiver in person. In the course of 
the argument the second point was abandon- 
ed and it was accepted that an act which 
could be done by a Receiver himself could 
be done by an agent appointed by him. 

The first question is the one which has 
to be decided and there seems to be no 
clear authority on the point. In the case of 
Chunnoo v. Emperor (1) it was held that 
where a certain moveable property had been 
attached in execution of a decrees as belong- 
ing 'to a judgment-debtor and the judgment- 
debtor himself took possession of the pro- 
perty, he was guilty of the offence of theft. 
The whole question is whether the Receiver 
was in possession of the property or not, 
If the Receiver was in possession of the 
property and if the applicants removed that 
property from the possession of the Receiver, 
even under an assertion of bona fide claim 
of title, they ought to be held liable under 
8. 379 of the Indian Penal Code. The fist 
of the offence is that a person shall not 
remove from any person's possession with- 
out his consent any moveable property. 
The remedy insucha caseofthe true owner 
would be to move the Court under s. 68 of 
the Provincial Insolvency Act and not to 
take the law in his own hand. 

Under s. 20 of the Insolvency Act the 
Court may appoint Receiver before gn 
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adjudication. The Receiver acquires all tke 
pe wers which were conferable on the Receiver 
appointed under the C. P. C. of 1408. 

Under s. 28 of Insolvency Act the pro- 
perty, on adjudication vests in Court cr 
in the Receiver. Jt follows that on an 
adjudication the property ofthe insolvent 
vests in the Court and if there is no 
Receiver, in nobody else. 

Under s. 56 of the Provincial Insolvency 
Act where a Receiver isappointed the proe- 
perty vests in such Receiver. ° 


“Under s. 57, the Local Government may 
appoint such persons as it thinks fit as 
Official Receivers. The present case is that 
of an Official Receiver. 


. Under s. 58 of the Act where there is n> 
Receiver, the Court has all the righis us to 
exercise all the powers conferred ona R- 
ceiver. It will be noticed, therefore, that tre 
Receiver comes in only to aid the Court 
in the performance of its duties. 

Under s. 59 of the Insolvency Act it-s 
the Receiver'’s duty to realise the property 
of the debtor with all convenient speel, 
To realise the property of the debicr the 
Receiver has to actually seize that property 
and to reduce it into his possession. In 
this particular case the Receiver believing 
that the property in question was the pro- 
perty of the insolvent, reduced it into his 
possession by sending his man to seize the 
property and by appointing a guard. On 
the facts, therefore, there can beno doult 
that the Receiver was in possession of the 
property when thesame was removed by the 
applicants. - 

It has been urged that the Court has po” 
jurisdiction to dispossess any person who 
is not the insolvent or who does not claim 
under him, from the possession of any pro- 
perty. This may be at once conceded, 
But the question is not of title but of* pos- 
session. Whena Court takes possession of 
another man’s property, under the bona 
fide belief, that it is the property of the in- 
solvent, it is entitled to keep possession'till 
the title of the claimant is established, 
Similarly theReceiver, acting undera bona 
fide belief that itis the property of the in- 
solvent which he is seizing, is entitled to 
be maintained in possession till the titlu 
of the claimant is established. The law 
provides an easy remedy against the action 
of the Receiver by the provisions of s. 68 of 
the Provincial Insolvency*Act. That was 
tha remedy of the apploants and not to. 


TOR 
stize the property which had been reduced 
into possession by the Receiver. f 


6 

If we look to the broad principles of ad- 
ministration we shall see that the view 
taken in this case by meis in accordance 
with the publie policy. If the Receiver be 
treated as having no better position than 
that of the insolvent himself, that is to say, 
the position of a private person, it would 
be impossible for him to administer the 
estate ofan insolvent. Any property that 
he seizes may be taken away from him 
and instead of the party taking away the 
property from the possession of the Receiver, 
coming to Gourt for his remedy the receiver 
will be obliged to go to Court for his re- 
medy. It would be impossible for him to 
administer the estate of the insolvent. 
Section 68 of the Insolvency Act will be- 
come a dead letter. 

I hold that the applicants acted contrary 
to law in removing the property from the 
possession of the Receiver and were con- 
sequently rightly held to be guilty of the 
offence under s. 379 of the Indian Penal 
Code. I would, therefore, dismiss the ap- 
plication in revision. 


Sulaiman, J.—I coneur in the con- 
clusion, though with some difficulty. The. 
case of Chunnu v. Emperor (1) related toʻa 
case where property had been attached in 
execution of a decree. In my opinion there 
ig a slight difference between the case of 
an attachment in execution of a decree and 
a seizure by a Receiver in an insolvency 
matter. In the case of an attachment the 
decree-holder moves the Court in the first 

‚instance and ishes an inventory duly 
verified describing the property sought to 
be attached in detail. The attachment is 
effected through an officer of the: Court 
at the risk of the decree-holder and if it 
subsequently turns out that an innocent 
third person has suffered loss in conse- 


' quence of that attachment the party who 


moves.the Court is civilly liable therefor, 
Furfhermore, in cases of moveable proper- 
ties under O. XXI, rr. 43 and 44 it is 
specifically provided that they are to be 
attached by actual seizure or by a procla- 
mation, both of which have the legal effect 
of passing the possession of the pro- 
perty into the custody of the Court. 
Therefore, when a property has been 
attached under an order of a Civil Court 
in execution of a decree possession has 


- (1) Lk Ind, Oas, 142; BA, L, J, 658; 13 Or, L, J, 304, 
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legally passed to the Court. Any person 
who takes possession of that property sub- 
sequent to that #ttachment would obviously 
be guilty under s. 379 pf the Indian Penal 
Code, if he knew that the property had 
been attached and was, therefore, necessari- 
ly acting dishonestly. In the case of a 
Receiver under the Insolvency Act there 
can be no question of attachment whatso- 
ever. By operation of s. 28 the property 
vests in the Receiver himself. It is, there- 
fore, not necessary for him to attach any 
property in the sense in which a decree- 
holder who has no interestin the property: 
of the judgmenttdebtor before the attach- 
ment proceeds to do so. The position of 
the Receiver is for the time being that of a 
true owner and he is certainly entitled to 
obtain possession. Section 59 authorises 
him to realise with convenient speed the 
property of the debtor which may in ordi- 
nary cases include a power to obtain pos- 
session of the property peacefully. Section 
56 contains a proviso that nothing in the 
Act shall be deemed to authorise the Oourt 
to remove from the possession or" custody 
of property any person whom the insolvent 
has nota present right so to remove. There 
is no express provision in the Act laying’ 
down that a Receiver has power to seize the 
property of another person other than the 
insolvent provided he acts bona fidein the 
belief that the property is part of the assets 
of the insolvent. Under these, circumst- 
ances it may be urged that the initial seizure 
of the property of a third party by the 
Receiver was not lawful or justified. Ina 
case where a Receiver had been appointed 
by High Court in appeal and he was dis- 
possessed, the Oalcutta High Court thought 
that the person offending would be guilty 
of the contempt of Court, vide Grey v. 
Woogramohun Thakur (2). Ina number of 
cases where the party acts fraudulently it 
may be possible:to bring the case within 
the purview ofs. 206 of the Indian ` Penal: 
Code or where there is an obstruction under 
s. 183 of the Indian Penal Code. But I 
would have imagined thatif the Receiver 
had no lawful authority to dispossess a 
true owner from his property, if he profes- 
sed to do so and the true:owner did not 
recognise his dispossession and retained 
possession, it would be difficult:to hold ‘that 
the true owner was guilty of theft. 

I realise, however, that the general policy 


* 


(2) 28 0, 790, o” œ 
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of the law would be defeated if it were to 
be held that any person can-defv a Receiver 
in insolvency and refuse to recognise a 
seizure made by him. Under s. 68 the 
person aggrieved has power to apply to 
the Court requesting it to revise or modify 
the act or decision of the Réceiver. Fur- 
thermore, the offence as defined in s. 378 of 
the Indian Penal Code is really an offence 
against possession and not so much as 
against title. The result is that under cer- 
tain circumstances it is possible to convict 
the owner himself of having stolen his pro- 
perty where he has removed it dishonestly 


from the custody of another person law-’ 


fully in possession for the time being. It, 
therefore, seems immaterial to consider how 
the possession of the Receiver arose origi- 
nally, provided it can be held that at the 
moment when the accused disposséssed him, 
the Receiver was lawfully in possession of 
it, actual or constructive. In the present 
case it has been found bythe Courts below 
that the accused were aware of the fact that 
the crops whichthey removed had really 
been seized by the Receiver’s agent. On 
the day when they removed the crops the 
Receiver was in lawful possession of it, 
though his initial taking possession might 
not have been quite justified. Under these 
circumstances I agree with my learned 
brother that an offence under s. 379 of the 
Indian Penal Code was committed. When 
the accused were aware of the fact of the 
previous seizure by the Receiver it cannot 
be urged that they were not acting dis- 
honestly merely because they were putting 
forward a bona fide claim to title. 

By: the Court,—The application is 
dismissed. 


N., H. Application dismissed. 


MADRAS HIGH COURT. - 
ORTAMINAL; Reviston Cass No. 701 oF 1924. 
(ORBIMINAL Revision No. 590 or 1924.) 

August 27, 1925. 

Present :—Mr. Justice Jackson. 
Inre DEWAS[IKHAMANI ASARI— 
ACOUSED-~PETITIONER, 

Penal Code (Act XLV of 1860), a. L09—Criminal 
breach of trust by public servant-—-Collectton of large 
sum by Court Amin and non-payment into Court-—-Pre- 


gumption, . e 
e 


In re DEWABIKHAMANI ABART. 


* "943 


Where an officer of Court collects a considei%) le 
sum ofmoney but does not pay it into Court til 


After the apse of several months, it is a fair presun - 


tion to @ake that he had misappropriated the am: unr, 
unless he can explain his action lp. 943, col. 2 

Petition, under ss. 485 and 439 of the 
Or. P. O., 1898, praying the High Court to 
revise a judgment of the Court of Session, 
West Tanjore,in Oriminal Appeal No. of 
of 1914, preferred against that of the 
Court ofthe First Class, Sub-Divisional, 
Magistrate, Pattukottai, in ©. O. No. 3 
of 1924. 


e Mr. Watrap Subrahmanya Iyer, for the 


Petitioner, 

The Public Prosecuter, for the Crown. 

ORDER.—Appeal against the judgment 
and sentence of the Sessions Judge of West 
Tanjore in Criminal Appeal No. 6 of 1924. 

The appellant was convicted by the Sub- 
Divisional Magistrate, Pattukottai, and 
sentenced to undergo rigorous imprisonment 
for nine months under s. 409, Indian Penal 
Gode. The learned Sessions Judge confirmed 
the conviction and reduced the sentence to 
the amount of imprisonment already under- 
gone. 

The appellant was an Amin of the Sub- 
Court at Kumbakonam and, admittedly, on 
the 27th February, 1923, he collected a sum 
of Re. 190-4-0 in Papanasam. He did not 
pay this amount into Oourt until the 2nd of 
July 1923, and the lower Courts have found 
that he was guilty of criminal misappropri- 
ation. There is no evidence of what exactly 
he did with the money; but if an Amin 
collects a large sum of money and does not 
‘pay it into Court until five months have 
elapsed, it is afair presumption that he has 
misappropriated the amount, unless he 
can explain his action. The case of the 
defence was that the appellant was too ill 
in the intervening period to pay the money, 
but his own doctor, D. W. No. 7, says that 
the appellant came to him on the 25t April 


1923 to get a certificate for the purposes of. 


leave; and if he could do that, presumably 
the appellant could also have paid the 
money into the Subordinate Judge's Court. 
lt is also not clear why, if, as he says the 
appellant wastaken violently ill after collect- 
ing the money at Papanasam, he was not 
heard of at Nagapatam. I find that the 
facts constitute an offence under s. 409 and 
the appellant was entrusted withthe money, 
Other warrants. which were entrusted to the 
appellant were returned by post, and both 
the lower Courts have assumed that the 
appellant himself was the real gonder ; but 


$ 


“bed 


‘ tHey have not discussed the question and 


no doubt on the record, the warrants we 
returned by one Sadasivam Pilfa, Ha 
that been the only circumstance pointing 


- to the sanity of the appellant, I should have 


felt constrained to allow this petition ; but 


. a8 I have:said before, he was perfectly sane 


in April. The learned Sessions Judge 
refers to the argument that the appellant 


. became illand was mentally deranged at 


the time he collected the money and that he 
lost it, and this, ef course, is based on ‘the 
defence evidence which must have been 
referred to at the time.. It cannot be 
said that the learned Judge wholly failed to 


‘take into consideration the defence in the 


Case. 


ence, 


No doubt, the appellant voluntarily 
surrendered himself, but it was long after 
the. commission of the offence. 

The Appellate Court allowed that this was 
a case for lenient treatment and remitted a 
considerable part of the appellant’s sent- 
Thereis no ground for interference 
and the petition is dismissed. 

VN. Y. Petition dismissed, - 


ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 172 or 1922. 
April 19, 1922. 


Present:—Mr. Justice Stuart. ) 
` ISMAIL“ AND oTHERS—APPELLANTS - 
VETSUB 


BUNDA.— RESPONDENT. : 
Criminal Procedure Code (Act V of 1806), 93. 138, 


 189-——N ursance—Procedure—AMagrstrate, duty of. 


Where in a proceeding under s. 133 ofthe Cr. P. 


. O, a person to whom notice is issued appears and 


shows cause, itis the duty of the Magistrate to go into 

the evidence and to give a judicial decision in the 

matter before making the preliminary order final. 
Criminal reference made by the Sessions 


Jud ga, Meerut. h 


REFERRING ORDER,—This.matter 


under s. 133. of the Or. P. O. has been drag- 


ging on since June of 1920, and its handling 
by the Court has not been creditable. 

I have been taken through all the history 
of the case, but I do not think it is neces- 


- Bary to repeat it in this order. The pro- 
" ceedings were instituted on the application | 


of one Bunda, who complained to the Court 


“that the present &pplicants had built a wall 
‘and hed-thereby obstructed a public road, 
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` glance at the documents. 
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This was on 23rd June, 1920. Bunda’'s 
statement was recorded on the back of the 
application and, so far as I can gather, that 
was the last occasion on which he appeared 
in the Court, Thereafter, reports were 
called for and submitted by the Qanungo, 
the Naib-Tabsildar and the Tahsildar. The 
last report was submitted by the Tahsildar 
on 3rd January, 1922, and two days later, 
the Court passed the following order:— 
“The Tahsildar has inspected the spot and 
reports that the wall built by Obhhoten is 
the cauge of the trouble. Notice to issue 
under s 140, Or. P. C. (More than one notice 
had been issued by the Court under s. 133). 
It is pleaded before me that the ‘Court’s 
order quoted above was not a legal and 
valid order, inasmuch as the provisions of 
s. 137 (1) of the Cr. P. C. were not complied 


with, Iw my opinion this contention is 


sound. -The applicants had appeared and 
shown cause (in fact they had filed no less 
than three written objections on different 
oecasions) and had filed documentary evi- 
dence. But the Court has recorded no find- 
ings on those objections, and there is nothing 
to show that it gave even a perfunctory 
Section 137 (1) of 
the Cr. P. C. lays down that “If he (ie, 
the opposite party) appears and shows 
cause against the order, the Magistrate shall 
take evidence inthe matter as inasummons - 
ease’. It was thus clearly intended by the 
Legislature that the Court should itself go 
into evidence before making a preliminary 
order final and should give a judicial deci- 
sion in the matter. But in the case before 
me, the Court has not taken any. evidence 
on behalf of Bunda (the original applicant 
for proceedings under s. 133) and has not 
considered the evidence put in by the-ap- 
plicants. Nor does it appear that they or 
their Counsél were heard before the final 
order was passed. In. my opinion the 
order of the Court contains no judicial 
decision, such as is required by the law, 
and I, therefore, direct that the record, 
together with this order, be submitted to 
thesHon’ble High Court with a récommen- 
dation that the order of the Court below be 
set aside. 
JUDGMENT.- I agree with the view 
taken by the learned Sessions Judge, and 
I direct the.order in question to be set aside, 
Z, E. Order set aside, 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Sgconp Civit APPBAL No. 337 or 1920, 
February 21, 1921. 
Present:—Mr. Kanhaiya Lal, J. O. 

BIN DA—Ptatntir7—APPELLANT 
VETSUS 
SANKATA PRASAD AND oTHER8— 
DEFENDANTS—RESPONDENTS. 

Mortgage—Redemption suit—Burden of proof. 

In a suit for redemption the burden lies upon the 
plaintiff to prove the mortgage set up by hyn and to 
establish that the mortgage is still subsisting He 


must establish when the mortgage wus made and for 
what amount. . 


Defendant filed a suit against the plaintiff fora 
declaration of his prcprietary title to certain land on 
the allegation that he was a mortgagee whose mort- 
gage had become irredeemable, The defendant was 
given a decree declaring that he was entitled to hold 
possession of the property as mortgagee till the mort- 
gage wasredeemed. Plaintiff subsequently brought a 
suit for redemption of the mortgage ' 

Held, that the plaintiff could not take advantage of 

the judgment in the previous suit, inasmuch as there 
was no adjudication in that suit as to the date on 
which the mortgage was made or as to the amount of 
the mortgage money, and that he must prove the 
date of the mortgage andthe amount of mortgage- 
money. 
_ Appeal from a decree of the Additional 
Subordinate Judge, Unao, dated the 23rd 
August 1920, reversing that of the Munsif, 
South Unao, dated the 27th April 1920. 

Babu Basudeo Lal, for the Appellant. 

Messrs. J. N. Misra and L. 9. Misra, for 
the Respondents, 


JU DGMENT.—This appeal arises out 
of a suit for redemption of a mortgage, said 
to have been effected by Bandi in favour of 
Matadin about 37 years ago. The property 
mortgaged was ae grove in which the mort- 
gagor hadthe rights ofa grove-holder. Bandi 
died about 22 years ago, leaving a son, Sheo 
Adhar. Sheo Adhar left the village in which 
the grove is situated. The plaintiff, who is the 
zemindar of the village, thereupon claimed 
the grove by right of escheat and issued a 
notice of sjectment against the defendants, 
who are the sons of Matadin. The defend- 
ants claimed tœ be in possession as mort- 
gagees, This notice was upheld by the 
Revenue Court. A suit was then filed by 
the defendants for a declaration of their pro- 
prietary title to the said grove on the 
allegation that the.mortg@gea had become 
irredeemable. That suit was decreed on 
the 3ist July 1919 anda right to hold the 
grove in their possession as mortgagees 
till the mortgage was redeemed was de- 
_ clareq, The present suit has been filed by 


60 
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he zemindar to assert his right of redemp- 
on apd*the question for determination 1s 
whether the mortgage is redeemable ur 
not. 

In the previous suit, neither the date of 
the mortgage nor the amount of the mort- 
gage-money was determined. All that was 
held was that the defendants were mort- 
gagees and were entitled to remain in pus- 
session till the mortgage was redeemed. Tlie 
plaintiff has failed in ths present suit to 
establish when the mortgage was made and 
for what amount. The wajib-ul-arz of the 
old settlement refers to a mortgage of the 
grove by Badle, father of Bandi, in favour 
of Mathura, son of Sarju Prasad, about 
ol years ago prior to the date of the settle- 
ment. The mortgage now setup is said 
to have been made by Bandi in favour of 
Matadia. The defendants reply that Maia- 
din is the sub-mortgagee from Mathuia. 
The onus lay on the plaintiff to prove the 
mortgage he had set up or in other words 
to establish that the mortgage was still 
subsisting. That onus he has, according 
to the lower Appellate Court, failed to dis- 
charge. He cannot take advantage of the 
judgment in the previous suit, because 
there was no adjudication then as to the 
date on which the mortgage was made or 
as to the amount of the mortgage-monry. 
The present suit was filed many months 
after the decision of the previous suit. <A 
mortgage subsisting then may not subsist 
now. 

The appeal is, therefore, dismissed with 
costs, 


Z. K. Appeal dismissed 


ALLAHABAD HIGH COURT. 
Sgoonp Crvis APEBAL No. 865 oF 1923, 
April 6, 1926. . 
Present :—Mr. Justice Mukerji and 
Mr. Justice Boys, 
BALDEO SAHAI AND anoTHeR— 
PLAINTIFFS—APPELLANTS 
versus 
B. B. & C. I. RAILWAY AND ANOTAr rR -- 


DEFENDANTS— RESPONDENTS. 

Carriage of goods—Goods consigned to Railvas i 
carriage under Risk Note A Sm despeter, | 
in unlocked wagon—Wilful neglect. 

Per Boys, J.— The despatch of goods by a Raih. ay 
Oompany on along journey during which the tran 
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Would have to travel at night and stop ag all sorts 
of stations and sidings ina wagon which is ngt lock- 
ed and of which the doors are only secnred with seal- 
ing wax amounts to “wilful neglect” on the part of the 
Qompany within the meaning of the term as used 
in Risk Note Form ‘B' [p $48, col. 2 | 

Per Mukerji, J —The mere securing of the doors of 
a wagon in which goods are despatched bya Railway 
Company with a piece of string is not a good enough 
fact, from which alone to draw the inference of “wil- 
ful neglect” within the meaning of the Risk Not® 
Form ‘RB’. [p 950, ool 1] | 

Second appeal from a decree of the Dis- 


trict Judge, Bulandshahr, dated the 26the 


February 1923 

Dr. S. N. Sen and Mr. K. Varma, for the 
Appellants. 

Messrs. P. L. Banerji and L P. Zutshi, for 
the Respondents, 


JUDGMENT. 

Boys, J.—This case concerns the 
operation of the Risk Note Form “B” pro- 
vided for the use ‘of consignora of goods. 
The document is not happily worded. 
Diffculty arises not infrequently in the 
Trial Courts in determining how far each 
party has discharged the shifting burden 
of proof laid upon him by the terms of the 
document. 

The facts to which we have to apply 
the law are simple and are as follows:— 

On the 23rd of June 1920, 14 bales of 
cloth were despatched on behalf of the 
plaintifisfrom Bombay tobe delivered by the 
Railway at Khurja. Thirteen bales were de- 
livered to the plaintifis at Khurja on July 
the 14th, 1920, but the 14th bale was never 
delivered. The plaintiffs brought this suit 
for the delivery of the 14th bale and 
damages Rs. 206-10-8, or in the alterna- 
tive Rs, 952, the value of the missing bale 
and, in addition, the damages already men- 
tioned. 

After the case had been dismissed by 
the Court of first instance and remanded 


“by the lower Appellate Court for the de- 


fendant Railway to be given an opportunity 
to produce evidence in regard to the “loss” 
of the missing bale, the suit was finally 
dismissed by the learned District Judge 
on February the 26th, 1923. 

The only point with which we are con- 
cerned in this appeal is whether the de- 
fendant Company was protected under the 
circumstances of the case by the Risk Note 
Form “B.” 

After the remand the defendant produc- 
ed the evidence® of two Railway servants, 
one ofi whom proved that the wagon in 
which the bales were enclosed had its 
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seals intact at the Station. Kotah; the 
other proved that at Agra East Bank one 
of the seals of the wagon was not in order 
and one bale of cotton was found to be 
missing. From these facts the learned 
District Judge has stated his conclusions 
of fact quite correctly. He says “It appears 
quite clear from the evidence that the 
defendant has proved that this bale was 
stolen either between Kotah and Agra 
East Bank or possibly at Agra East Bank 
or possibly at Kotah”. It is admitted that 
there are also geveral stations between 
Kotah and Agra East Bank. It is, there- 
fore, clear that this finding amounts to 
holding that it is not possible to say whe- 
ther the missing bale was stolen while the 
train was in astation-yard or while it was 
running between two stations. In view of 
the fact that robbery from a running train 
is excluded from the scope of the term 
“wilful neglect” in Risk Note Form “B” and 
that by para. 7 of their written state- 
ment the defendants claimed exemption 
from liability alleging theft (sic. “robbery") 
from 8 running train, it is not possible 
without qualification to agree with the 
learned District Judge that the fact that 
the theft may have been committed in the 
goods-yard at Agra Hast Bank (or at any 
other station) does not affect the matter. 
If he meant that in view of his later find- 
ing that there was no “wilful neglect”, the . 
necessity to plead exemption on the grourd 
that the property was lost by robbery from 
a running train did not arise, he is correct, 

It has beer found that “loss” of the goods 
has been proved. This shifted the burden 
of proof on tothe plaintiff to establish at 
least prima facie that the loss was due to 
theft by a Reilway servant or to “wilful 
neglect” by the Railway Administration or 
one ofits servants other than (in the un- 
grammatical language of the Note) rob- 
bery from a running train or any other 
unforeseen event or accident. 

It has been proved or admjtted that the 
Railway sentthe gdodsona long journey 
during which the train would have to 
travel at night and stop at all sorts of 
stations and sidingsin a wagon not locked 
and of which the doors were only secured 
with sealing wax. These facts the learned 
District Judge declined to hold to con- 
stitute “wilful neglect” by the Railway. It 
is quite clear thatif the dower Court had 
applied the Statute and c&se-law correctly 
and, so applying it, had found that’there 
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was no wilful neglect, this Court would 
have been bound by that as a finding of 
fact, whether it agreed with such a finding 
or not, 

The learned Judge states “the only point 
that the plaintiff can make is that the 
wagon was not locked at Kotah.” ‘This is 
a serious understatement of the admitted 
facts which are that the wagon was not 
locked from Kotah to Agra East Bank but 
only sealed, fora Railway servagt speaks 
of inspecting the seal at Agra East Bank, 
and, therefore, the wagon was fastened 
with sealing wax only dver a distance of 
208 miles at least. It certainly would not 
be an unreasonable inference that the 
wagon was similarly ineffectually fastened 
from Bombay, but I will limit our con- 
sideration to the fact that the wagon was 
only secured with sealing wax all the way, 
over two hundred miles, from Kotah to 
Agra. Next the learned District Judge 
has brushed aside the decision of this Court 
in B.& N. W. Railway Company v. Haji 
Mutsaddi (1) saying “No doubt there is a case 
reportedin?7 A L. J. 833 in which the first 
Appellate Court held on the evidence that 
there was wilful neglect and in which 
the second Appellate Court remarking that 
the wagon was not locked and thefts in 
this section of the line were constant, 
declined to set aside the finding of the 
first Appellate Court. Buta judgment of 
a second Appelate Court declining to 
set aside a finding of fact by a first Ap- 
. pellate Court does not necessarily indicate 
that the second Appellate Court would 
itself have come to the same conclusion 
on the evidence, had it been sitting as a 
Oourt of Original Jurisdiction or had it 
been dealing withthe matter jn first appeal. 
Much less can this finding be interpreted 
as a decision binding all Courts to con- 
clude that there has been wilful neglect 
once it is proved that a wagon was not 
locked.” 


I have quoted the words of the learned 
Judge in full, for the language used sug- 
gests a personal inclination on the part of 
the Judge to brush the case aside because 
he disagreed with it. The facts of that 
ease and the decision of Sir John Stanley, 
Ohief Justice and Griffin, J., were as fol- 
lows:—The wagon was propertly fastened 
and the lower Appellate Court found that 
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ethefth „were constant and that the in- 
secuwity of the fastening amounted to wilfu. 
neglect. Stanley, O. J. and Griffin, J, 
certainly did not refrain from disagreeins: 
with this view merely because they hel: 
themselves bound by it as a finding ol 
fact, as the language of the District Judes 
in this case seems intended to suggest, 
‘but their Lordships expressly said “Wo” 
should not be disposed to differ with iL 
as to this in view of dhe statements sof 


*the servants of the East Indian Railway 


Company (that the methods they use are 
such that the opening of a wagon can be 
easily done by anybody)”, The learned 
District Judge has, therefore, clearly mis- 
appreciated the judgment of this Court. 

It is true that in this case no such 
statement has been made by either of — 
the Railway servants called, but, with the 
evidence we have in‘ this case as to tho 
method of fastening the wagous, the pre- 
sence or absence of such an admission by 
the Railway servant could not strengthen 
or weaken the case for “wilful neglect’. 
The method of fastening speaks for itself. 

It is true also that there is in the presen! 
case no evidence of constant thefts having 
taken place. Evidence of such consimni 
thefts could quite properly constitute fm- 
ther evidence in support cf an allegation: 
of wilful neglect. But I find myself unable 
to appreciate that either that fact or any 
other fact is a further necessary elemeni 
in the evidence when once we have proved 
the fact that the Railway deliberately des- 
patched a wagon sealed only with sealing 


` wax and string over a distance of hundreds 


of miles in circumstances in which the train 
would have to do part of its journey dming 
the night and stop at stations and in 
sidings. f 

Counsel for the defendant Railway very 
properly refrained from anv endeavour to ° 
take up such an impossible posifion on 
behalf of his clients, that they did no. 
know that wagons sealed in this manne 
were quite likely to be tampered with. He 
had in the circumstances of the case to 
content himself with urging, and he pin- 
perly contented himself with urging, ths 
it was very inconvenient for the Railway to 
provide such wagons with locks. 

The fact, therefore, that there is no evi- 
dence in this case that thefts were o’ 
frequent occurrence is nd ground for dia- 
tinguishing B.& N. W. Railway Company 
y, Haji Mutsaddi (1). ; 


f a * 
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l Da fea facts as to the metho 
ing the wagons for a journey such as 
had had to be anderen in this case are 
sufficient, in my opinion, to raise an infer- 
ence of “wilful neglect”, exactly as such an 
inference of “wilful negligence” would be 
justified against a person who knowing a 
plank to be very weak deliberately placed 
elt in a footbridge, without proof specially" 
adduced in the case that other planks have 
broken in similar circumstances, A person 
endowed with a minimum of prudence and 
common sense:does not need to be told, that 
the means taken for fastening the wagon 
as it was fastened in this case for a journey 
such as had to be undertaken in this case 
were simply to invite theft, 


_ In justice to the learned District J udge 
itis clear that he has not endeavoured to 

distinguish the decision of this Court to 
which I have referréd above either on the 
ground of any superfluous admission made 
by any Railway servant in that case or on 
the fact that in that case evidence was given 
of the frequent occurrence of thefts. He 
has simply brushed it aside with an in- 
accurate statement of the attitude of Stanley, 
O.J., and Griffin, J., in respect to the finding 
of the lower Appellate Court that there 
was “wilful neglect’. They clearly agreed 
that there was “wilful neglect.” For the 
respondent Railway Company we have been 
referred to the case of Fast Indian Railway 
Co. v. Nathmall (2). That was an appli- 
cation in Civil Revision from anorder of a 
Small Cause Court Judge holding (on the 
strength of a judgment of Mr. Justice 
Piggott in Civil Revision No. 81 of 1911 
[The East Indian Railway v. Gauri Dutt 
decided on the 23rd of May 1911] that in 
circumstances very similar to the present 
there was wilful negligence. 1 have examin- 
ed the original judgment and it is clear 
` that the real contest before ihe Small Cause 
Court Judge was as to whether theft, as 
‘distinct from robbery, from a running tiain 
would absolve the Railway Com pany in ac- 
cordance with the terms of the Risk Note. 
That main point being decided against the 
Railway on the basis of the judgment of 
Mr. Justice Piggott was followed by a find- 
ing of “wilful neglect”, the learned Small 
Cause Court Judge holding that the Railway 
having failed to prove robbery fiom A 
running train “the Railway was bound to 
ehow affirmativel$ that the loss was not due 


(2) 39 Ind, Oas, 180; 15 A. D. J, $21; 39 A, 418. 
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d of idsten-e to their wilful negligence.” When the case 


came before this Court in Oivil Revision 
the main contention of tlre appellant Rail- 
way, as indicated by the full report of the 
arguments and the judgment was that the 
onus of proof had been wrongly placed on 
the Railway of showingthat the loss was not 
caused by their wilful neglect. It was, 
if I may say so, quite clearly, correctly held 
that primarily the burden was on the plaint- 
iff consignor. Dealing briefly with the 
question of “wilful neglect’ their Lord- 
ships dismissed from consideration the 
case ofthe B. & N. W. Railway Company 
v. Haji Mutsadd? (1) with the remark that 
in that case the finding of ‘‘wilful neglect” 
was a finding binding on this Court in 
second appeal and that it afforded no help 
in the decision of the case before their 
Lordships. With the greatest respect for 
the learned Judges whose judgment I am 
considering, I have already pointed out that 
the judgment ofSir John Stanley, C. J., and 
Griffin, J., didnot unwillingly accept a find- 
ing binding on them in second appeal, but 
actually expressed their agreement with that 
finding. The learned Judges in the East 
indian Railway Company v. Nathmal (2), 
say nothing further on the question of 
“wilful neglect” beyond the brief statement 
that “under the circumstances of the pre- 
sent case as proved in the Court below, we 
consider that no Court could hold that the 
loss was due......... to ‘wilful neglect’.” The 
argument is reported in full and it is clear 
that the Counsel for the respondent never 
put the case, that to send goods sealed only 
with sealing wax from Dehri-on-son to 
Cawnpore a distance of 288 miles with the 
train travelling at night and stopping 
in sidings was sufficient to justify an in- 
ference of ‘wilful neglect.” In B. & N. W. 
Railway v. Firm Manorath Bhagat Dhian 
Kam (3) a case similar to the present, two 
learned Judges cf this Court held that 
there was “wilful neglect’ where wagons 
had been sealed in asimilar manner. ‘There 
was further evidence that there had been 
constant thefts. I have already given my 
reasons for holding that such evidence is 
not essential to prove “wilful neglect.” In 
Balram Dass Fakir Chand v. G. J. P. Rail- 
uay Co. (4) this Court again held that in 
circumstances similar to the present, a case 


(3) £4 Ind Cas 794,22A L J. 4035, L.R. 6 A. 24 
Civ, A.I R 1995 All 172. oe 

(4) 88 Ind. Cas. 559; 47 A, 724, L' R.6 A, 340 
Civ.; 23 A. L. J. 645, A. I R. 1925 Ail. 582. 
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of “wilful neglect” was established. The 
only additional fact beyond those which we 
have in the present casg was that there was 
evidence of only one previous similar theft 
two or three dats before. In that judg- 
ment, to which I was a party, it was further 
remarked that “it is also clear from cases 
to which we will refer that the finding of 
broken seals is to put it at its lowest, at 
least, not an uncommon incident.” 

It is next urged that even though the 
action of the Railway in securing the wagon 
so carelessly may prima facie appear to be 
wilful negligence, there is in the evidence 
nothing to show that.other precautions 
were not taken, such as the detailing of 
chaukidars to watch the wagons in sidings, 
which might reasonably be expected to 
prevent any untoward consequences follow- 
ing on such procedure. 


This raises the question as to the degree 
of the burden of proof which is laid upon 
the plaintifis. It is clear that upon the 
plaintiffs establishing that the wagons were 
not sealed and not locked, it was fully open 
to the Railway torebut such prima facie 
evidence of wilful neglect by leading evi- 
dence thatit was in their power to lead 
e.g., by showing that they had intimated to 
the plaintiffs that the wagons would be 
sealed in this manner or, a fact peculiarly 
within their knowledge (Evidence Act, 
s. 105), by showing that they, the defend- 
ants did in fact take proper precautions to 
have the train watched when it was not 
running, 

I hold, therefore, that the plaintiffs had 
prima facie discharged the burden of proof 
wihch lay upon them to prove wilful neglect 
when they proved that wagons were only 
sealed in the manner described in this case 
for a journey of the kind whieh had to be 
undertaken in this case. The burden of 
proof which primarily lay upon them hav- 
ing been discharged by the plaintiffs, the 
Railway have done nothing and led no 
evidence in rebuttal thereof; they have 
merely contented themselves with alleging, 
in order to esĉape from the consequences 
of what would otherwise be wilful neglect, 
that the theft took place from a running 
train. That has been found and obviously 
quite correctly found from the evidence not 
to have been proved. 


The result is that I find that the bale of 
cotton was lostin this case owing to the 
" wilful neglect “pf the defendants, 
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The question of damages was not argued 
for the appellant in the Court below and |, 
therafdre, do not consider if necessary to 
remand the case for a finding as to the 
amount of damages. 

I would, therefore, allow the appeal an | 

give the plaintiff a decrees for Rs. 952, the 
value of the bale which was not delivered 
to him. 
. Mukerji, J.—The question for deter-s 
mination in thissecond appeal is, whether 
the defendant Railway ¿Companies in tho 
suit are liable because they took no prevau- 
tion to secure against theft the gunds 
carried by them, beyond this that they tied 
up the doora of the wagons, in which tho 
goods were carried, witha piece of string 
and sealed the two ends of the same one 
piece of paper. 

The facts are the usual ones in such 
cases. The plaintiffs obtained a consign- 
ment of cloth goods from Bombay con- 
signed to Khurja City, There were l4 
bales. One bale did not arrive. The 
Railway Companies adduced evidence whic}: 
established that at Kotah Railway Station 
the van carrying the goods was found to 
have its seal intact, but at Agra East Banh: 
the seal was found broken and one of the 
bales was found missing. The finding 
arrived at by the learned Judge is that it 
is impossible to say that there wasa theft 
from arunning train and that a theft took 

lace either at Kotah or at Agra Hast Bank 
Railway Station or somewhere between, 
There was no evidence to show that any of 
the servants of the Company stole the 
goods. : 

We are asked, however, to infer, from tne 
fact that no better precaution was taken 
than the tying up of the doors of & wagon 
with a piece of string, that the Companies 
were guilty of “wilful neglect within the 
meaning of Risk Note Form “B.”  ? 

‘Neglect’, according to the ordinary - 
meaning of the word (see Webster 's ‘New 
International Dictionary‘), means ‘omissicn - 
ttention;’ ‘avoidance or ‘dis- 

from heedlessness, indiffer- 
l failure todo, use or heed 
ilful, according to the saine 














any | 
aut s ‘ self-determined, ' ‘ volun- 
tar tional.’ Ordinarily, there- 
fo ould imply a negative con- 


word ‘wilful’ is added 
implication would be th. t 
‘wilfuleneglect’ onitte d 
uation, in apite of hav- 


950" 
ing warnings that. he should take proper 
precautions. , 


It has been urged that thefts front goods” 
a 


wagons have been so frequent that the 
Court should take judicial notice of the 
fact. And, having taken judicial notice 
of the fact, the Court is called upon to 
infer that there has been a ‘ wilful neglect’ 
on the part of the Companies. I am not 
aware of a single case in which judicia] 
notice has been taken of constant thefts 
occurring from goods wagons. Nor am 1 
aWare of any case, in which, from the mere 
fact that the doors of the goods wagons 
have been tied with nothing better than 
pieces of strings, ‘wilfulnegligence’ on the 
part of the Railways has been inferred In- 
deed,in the case of Hast Indian Railway Co. 
v. Nathmal (2) a Division Bench of this 
Court refused to draw an inference of ‘wilful 
negligence’ from a similar method adopted 
for securing the doors ofa goods wagon. In 
the case of B. & N. W. Railway v. Haji 
Mutsaddi(1) and B. & N. W. Railwayv. Firm 
Manorath Bhagat-Dhian Ram (3), there was 
this additional evidence that constant thefts 
were taking place about the time; and 
the inference was drawn thatthe Railway 
Companies ought to have taken additional 
care about the safety of the goods, and 
having failed to take such additional care, 
were guilty of ‘wilful neglect’. As I read 
the judgment, nothing was said in the case 
of Balram Das-Fakir Chand v. G. I. 
P. Railway Co. (4) from which it can be 
inferred that mere tying up of the doors 
of a wagon with a piece ofstring was held 
to be a good enough fact, from which alone 
“to draw the inference of ‘ wilful neglect.’ 
Indeed, the learned Judges in that case 
did mention the fact that thefts were 
happening very often, see page 727* para. 3. 

On the findings of the Court below, in my 
opiulen, it is difficult to hold that a case 


. of ‘ wilful neglect’ has been brought home 


to the defendants. 

In the result I would dismiss the appeal 
with costs. 

By the Court.—aAs ther 
ity of Judges agreeing i 
varying or reversing the d 
from, the appeal is hereby ‘ 
costs including Counsel's fe 
on the higher scale, 

BK. 
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BOMEAY HIGH COURT. 
Firsr CIvIL APPEAL No, 227 or 1923. 
January 7, 1926. 
Present:—Sir Norman Macleod, Kr., Chief 
Justiceand Mr. Justice Coyajee. 
SURAJLAL MUNSHILAL— 
APPELLANT 
versus 
SECRETARY or STATE ror INDIA 
In COUNOIL— RESPONDENT. 


Bhagdari tenure—Remission of assessment—Liabtli- 
ty of the body of bhagdars for assessment, nature of— 
mission qf assessment on diluvion, enjoyment of, for 


e a number of years, effect of. 


Remission of assessment in respsct of lands lost 
by diluvion is against, the spirit of bhagdari tenure 
according to which the bodyof bhagdarsis respon- 
sible for the total land revenus of the bhag lands. [p. 
955, col. 2.] —_ 

Where owing to diluvion bhagdars were unwilling 
to fulfil their duty by paying the full land revenue 
of the village to which they were bound by an agree- 
ment between themselves and the Government and 
took advantage of the remissions for a number of 
years, it must be taken, that the submerged lands 
had been so completely abandoned by them “as to 
merge again like any other derelict land into the 
public domain, as part of the River of the State.” [ibid.] 


Appeal from the decision of the District 
Judge, Broach, in Suit No. 7 of 1917. 

Mr. D. B. G. S. Rao (with him Mr. M.T. 
Teliwala), forthe Appellant. 

Mr. S. S. Patkar, Government Pleader, 
for the Respondent. 


JUDGMENT. 

Coyajes, d.—Until the year 1914, 
Bakarpur was a bhagdari village in Ank- 
leshvar Taluka of the Broach District. In 
1869-70, the Survey Settlement was applied 
to itand it was recognised as a, separate 
akari bhag* village, 1. e, the bhags were 
assessed on separate survey numbers in 
each bhag; and, in addition to those lands, 
there was considerable vinghott or non- 
bhagdari lanfs in the village area. Ex- 
hibit 124, which is the vahivatnama issued 
to the village, contains this clause: 

“The bhagdars must make the payments 
according fo their respective instalments 
as at present (settled) or according as the 
Government may from time to time settle. 
In case a bhagdar fails to pay, all the. 
bhagdars and jathadars must pay the 
amount (Government dues) jointly and 
severally, and if the amount recovered falls 
short of the revenus fixed, Government is 
at liberty to exercise the power according 
to law to recover the balance together with 
interest and to discontinue the narva 
(system of tenure) and 40 introduce the 


(95 L Q. 1926} 


vahivat (administration) according to the 
seja (system of tenure),”, 

The village is situated dn the southern 
bank of the Narbada river. Between the 
years 1873 and 1887, by reason of the con- 
tinued encroachment of that river, a con- 
siderable portion’ of the cultivable land 
in Bakarpur and also the old village-site 
was washed away. Since 1877,8 remission 
of assessment was annually granted to the 
bhagdars in respect of the lands lost by 
diluvion, This, however, was clearly 
against the spirit of the bhagdarè tenure, 
according to which the body of bhagdars 
is responsible for the total land-revenue of 
the bhag lands. After 1877, the river ceased 
to encroach on the village lands, and some 
time later an island began to form in the 
bad of the river. The island grew larger, 
until all that divided it from the old un- 
eroded land was a narrow creek. After 
some years, the land thus re-formed was 
given out by Government at first as grazing 
land and later for cultivation. In some 
cases, where the land could be clearly identi- 
fied by reference to the boundaries of 
the lands not washed away, many fields on 
ths newly formed island were marked out 
and restored to the former holders without 
payment of any occupancy price. On May 
5, 1914, the Collector, by his letter, Ex. 
125, to the Commissioner N.D, pro- 
posed that this bet land should be treated 
as suitable only for annual disposal like 
the restofthe Narbada bets, and that it 
should be declared that the village itself 
was no longer held on the bhagdari tenure, 
The Commissioner replied on July 20, 
1914:— : 

“ At the time of the Revision Survey... 
many eroded survey numbers in this village 
were recorded as occupied and assessed. 
It appears ..that the assessment on these 
numbers was retained in the records in 
the interest of the actual occupants who 
- lost their lands by diluvion; the bhagdars 
being unable to collect any revenue on the 
land, their responsibility under the agree- 
. ment ceased. For the purposes of the 
tenure, these éroded survey numbers as 
well as any which have been relinquished, 
should be treated as permanently lost to 
the bhag The area of the former should 
now be shown in the village accounts 
separately as ‘river Kharaba’ and that of 
the latter as Government waste both being 
excluded from the bhag area of the village,’ 
(Exhibit 92.) - 
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On November 27, 1914, plaintiff and 
other bhagdars made a joint statement (Ix. 
Wo) as fallows: — 

“With regard to the bhagdari lands be- 
longing to us situate at the village of 
Sakarpur, we agree thatthe bhag (tenure 
in respect of the same may be cancelien 
and that the same may according to (our: 
occupation (kabja) be entered in our nan es 
under Government raiyatvari (tenure) i. c., 
finder the old tenure.” 

Accordingly, the ratyatvari tenure was 
substituted for the bhagMari. The hist My 


“of this conversion is detailed in the judg- 


ment of the learned Trial Judge and wil! 
ba referred to hereafter. 

On August 30, 1917, plaintiff instituted 
this suit to recover possession of six snr- 
vey numbers, namely, R. 8. Nos. 116. 
118, 250, 21, 96/2 and 275 in Sakarpur. The 
plaint alleges as follows: The lands in 
suit originally formed part of the principal 
(moksh) bhag which stood in the name oi 
Bai Kattu. They and some other lands in 
this bhag fell to the share of Partap Man- 
saug, a recognized sub-sharer of Bai Rattu. 
In execution of a decree of the Civil Court, 
the right, title and interest of Partap im 
that recognized sub-division of the bhay 
were sold and were purchased by Muleshvar 
Bapuji. Muleshvar and his heirs enjofed 
the benefits of those lands. On Januerv 
6, 1914, Muleshvar's son Jeshankar sold all 
those lands includingthe suit lands to the 
plaintif. Between 1873 and 1884 the suit 
lands were washed away by the Narbaidla 
river, but a portion of the lands has niw 
re-appeared and become cultivable; some 
portion is still submerged or has not be- 
come cultivable. On July 20, 1914, the 
Commissioner N. D. made an order direct- 
ing that the suit lands should be removed 
from the plaintiff's khata and entered ua 
Government unassessed bhatha landy that 
order was illegal, as the Commissioner had 
no authority to pass it. Plaintiff found — 
that R. 8. Nos. 116, 118, and 9642 had 
beco ivable; he then let them to 
endered the assessment to 
ers but they declined to re- 
ereupon, apptied to varioug 
and to Government for 
ut success. In July or 
efendant’s ugents aud 
e plaintiff's tenants 
on of R. 93, Nos. 116, 
Guitivating thera, 
ehends that Le, 
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and his tenants will be prevented from 
taking possession of or cultivating the-other 
lands in dispute. He, therefore, steg: 
for restoration of the lands to his posses- 
sion; and (2) for a permanent injunction 
directing the defendant, his agents and 
servants not to obstruct the plaintiff, his 
servants and tenants in their possession 
and enjoyment of the suit lands. The 
e third paragraph of the plaint contains this 
allegation: “At the time when the bhagdars 
and.those others who were interested in the 


lahds gave their consent for abolishing thee 


bhag and to make the village a raiyatvari 
one, there was a clear understanding be- 
tween them and the Government Officers 
‘that, if the lands washed away be re-formed, 
or if the lands increase by the action of 
water, the right of ownership of such lands 
would continue in the person whose lands 
had been washed away orto whose lands 
such additions have been madeas in the 
case of the right to the original land.” It 
may be noted that 8. Nos. 116 and 118 
have been fully re-formed; a portion of 
Survey No. 96 was submerged in 1914; and 
the other three lands were completely sub- 
merged until the year 1918. The plaintiff 
purchased the suit lands and other lands 
from Jeshankar Muleshvar for Rs. 100 on 
July 16, 1914 (Ex. 46). 

The written statement of the Secretary 
of State raised, among others, the following 
defences:— 

1. The ‘suit was barred under Art. 14 of 
the Indian Limitation Act. 

2, The sult was not maintainable as re- 

ards R. S. Nos. 250, 21 and 275 which 
Fad not re-appeared. 

3. The allegations in the third para- 
graph of the plaint were denied. The bhag- 
dars had consented to the change of tenure 
unconditionally. 

4. “As the suit lands had neither re-ap- 
. peared nor had they re-formed until 1914, 

neither the plaintiff nor his predecessors-in- 
interest had acquired any title thereto by 
purehase or otherwise. 

5. The lands in suit we 
vey numbers which were 
bad subsequently re-appe 
an accretion to the bed o 
longed to the State: 

6. The eroded sur 
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and excluded from the bhag area. The 
lands now formed are not the lands which 
were eroded. e l 

7. As the suit lands were not formed till 
1914, neither Muleshvar nor his sons were in 
possession of the same. Similarly, neither 
the plaintiff nor his tenants were ever in 
possession of these lands. As plaintiff had 
no title to the lands, assessment in respect 
of them was not received from him. 

8. Thecause of action arose in 1914 when 
the Commissioner directed the eroded lands 
to be rémoved from the plaintiff's khata 
and to be entered as Government unassessed 
waste or river Kharaba. 

Upon a careful consideration of the evi- 
dence adduced in the case, the District 
Judge held as followsa:— 

1. The suit was barred under Art. 14 of 
the Limitation Act. 

The suit was not maintainable in 
respect of S. Nos. 250, 21 and 275. 

3. Theallegations in the third paragraph 
of the plaint were not proved. ` 

4. Plaintiff was not the proprietor of the 
soil of the landsin dispute and he had not 
acquired a title to those lands, 

5. Neither Muleshvar, nor any of his song, 
nor the plaintiff nor his tenants were ever 
in possession of these lands. 

6. Plaintiff's sale-deed, Ex. 46, con- 
travened the provisions of s. 3 of the 
Bhagdari Act, 

The Judge accordingly dismissed the 
suit. He considered it unnecessary to 
record his finding-on the seventh issue, 
namely, whether it: was proved that the 
lands which have now formed were the 
same as those submerged between 1873 and 
1887? The plaintiff himself in his evidence, 
Ex. 45, said: ‘During the flood all the suit 
numbers except one guntha of 8. No. 96 were 
washed away. Marks of the original land 
were in some cases still visible in 1902-03. 
There were the remains of hedges, etc. I do 
not remember in what survey numbers they 
were. I do not know whether there was 
anything left by which one could identify 
the suit numbers.” However, for the pur- 
poses of this case, it may be assumed that 
the suit lands have been clearly identified 
gnd that they have re-formed upon the site 
of the survey numbers which had been 
previously washed away and submerged. 

From the decree dismissing his suit the 
plaintiff has now brought this appeal. It 
is contended on his behalf: (1) that the 
plaintiff's vendor, who wis a bhagdar, had 


a proprietary interest in the suit lands; 
and (2) that the land im suit, being the 
property of the plaintiffe vendor and not of 
Government, s. .37 of the Bombay Land 
Revenue Oode did not apply; the Com- 
missioner’s order, Ex. 92, was, therefore, 
ultra vires, and it was unnecessary to sue 
to set it aside within one year from the 
date on which it was made (Art, 14, Indien 
Limitation Act). 


t 


It is necessary to set out briefly the 


village lands ente 
a ordinary Vighotia 
The*Com missio1 
July 20, 1914, ha 
above. His order 
survey numbers, a 
been relinquisheo 
permanently lost t 
dars knew of thu 
6 1914, they, includi 
application in writ 
“Some of the 


circumstances in which the bhagduri tenure, applied for the res 


was abolished and the raiyatvari tenure 
established in this village. It is an undis- 
uted fact that beginning with 1877 the 
hagdars had year after year been receiv- 
ing large remissions of land-revenue in 
respect of the lands which were washed 
away and submerged. To this remission or 
decrease of assessment they were clearly 
not entitled. In 1911, the Collector pro- 
posed to give out the re-formed land ona 
new tenure; but the proposal was not sanc- 
tioned by Government. In 1914, he wrote 
the letter, Ex. 125, ‘which -is important. 
He considered the possibility of giving over 
portions of the re-formed land to the bhag- 
dars and said :— 


“ But I was met by the difficulty of their 
claim to have some part ofthe bet lands 
which neither they nor any one else can 
define, given to them as of right and thrown 
into their bhag. To grant this request is 
alike impossible and unreasonable. The 
claim is neither fair mor well-founded. The 
bhagdars have accepted remissions for a 
term of thirty-seven years; and the bet 
lands have been annually disposed of 
for many years, The second point I have 
to urge is that the bhagdart character of 
the village should now be formally abolish- 
ed, My view is that by accepting remis- 
sions, the bhagdars have abandoned 
their position as bhagdars, and with 
it, all the incidents of the tenure, what- 
ever they may be. The bhags as they 
exist on paper, exist no longer in reality. 
Their limitsthave been wiped out by the 
river and the bhagdars are unwilling to 
fulfil their duty by paying the full land 
revenue of the village to which they are 
bound by the bhagdari agreement between 
themselves and Government. They refuse 
to abandon the remissions most emphati- 
eally, while they are equally averse to 
admit that the bhagdari character of the 
yillage has disappeared or to'‘agree to ee the 


had been washed 
that, as we had r 
dues for a number 
lands that had be 
to the bhagdari 
taken the advant 
respect of the lan: 
off, Government 
lands that had b 
made an order t 
entered as Gov 
matter we subm 
When the Oollec 
were willing to tr 
of our villageto th 
we did not enter 
dream that our 
Khalsa...In this 
an injustice has | 
poor subjects ar 
appeal to Gover. 
that has been 
Court, for the 1 
lief against Gove 
mentioned above, 
fer our village to 
tenure) but on tl 
may be given thi 
of remissions a 
ment rules in 1 
may be washed 
and the same ma 
it may again ber 
On November 1 
“We cannot bi 
on conditions. B 
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a proprietary interest in the suit lands; village lands entered as being held or the 
and (2) that the land im suit, being the , ordinary Vighotia tenure.” 

property of the plaintiffs vendor and not of The*Commissioner’s reply, Ex. 92, dated 
Government, 8, .37 of the Bombay Land July 20, 1914, has already been set out 
Revenue (ode did not apply; the Com- above. His order was that “these eroded 
missioners order, Ex. 92, was, therefore, survey numbers, as well as any which have 
ultra vires, and it was unnecessary to sue been relinquished, should be treaten as 
to set it aside within one year from the permanently lost to the bhag” The bhas- 
date on which it was made (Art. 14, Indian dars knew of this order. Oa October 11, 


Limitation Act). . 1914, they, including the plaintiff, made ane 
: f l application in writing (Ex. 116) as follows :--- 
It is necessary to set out briefly the “Some of the bhagdgrs among us had 


SY which the bhagduri tenure, applied for the restoration of the lands fhet 
was abolished and the ratyatvart tenure had been washed off. But.we were informed 
established in this village. It is an undis- that, as we had not paid the Government 
Pa fact that beginning with 1877 dues for a number of years in respect of the 
bhagdars had year after year been receiv- lands that had been washed off, according 
ing large remissions of land-revenue in to the bhagdari vahivat, and- ae we had 
respect of the lands which were washed taken the advantage of the remissions in 
away and submerged. To this remission or respect of the lands that had been washed 
decrease of assessment they were clearly of Government had made Khalsa (our) 
not entitled. In 1911, the Collector pro- lands that had been washed of and had 
posed to give out the re-formed landona made an order that the same should be 
new tenure; but the proposal was not sanc- entered as Government lands, In this 
tioned by Government, In 1914, he wrote matter we submit the following prayer: 
the letter, Hx. 125, ‘which -is important. When the Collector asked us whether we 
He considered the possibility of giving over were willing to transfer the bhagdari tenule 
portions of the re-formed land to the bhag- of our villageto that of Vinghoti (raiyatva? i) 
dars and said :— we did not entertain any idea even in a 
“ But I was met by the difficulty of their dream that our lands would be made 
claim to have some part ofthe bet lands Khalea...In this manner we believe that 
which neither they nor any one else can &n injustice has been done to us. But we 
define, given to them as of right and thrown poor subjects are unable to submit an 
into their bhag. To grant this request is appeal to Government against the order 
alike impossible and unreasonable. The that has been made, as also in Civil 
claim is neither fair nor well-founded. The Court, for the purpose of obtaining rte- 
bhagdars have accepted remissions for a lief against Government...For the reasons 
term of thirty-seven years; and the bet mentioned above, we hereby agree to trans- 
lands have been annually disposed of fer our village to Vinghotia (i e., r aiyatvari 
for many years. The second point I have tenure) but on the understanding that we 
to urge is that the bhagdari character of may be given the advantage of the grant 
the village should now be formally abolish- of remissions according to the Govern- 
ed, My view is that by accepting remis- ment rules in respect of our lands that 
sions, the bhagdars have abandoned may be washed away from time to time 
their position as bhagdars, and with andthe same may be restored to us when 
it, all the incidents of the genure, what- it may again be re-formed.” 
ever they may be. The bhags as they On November 11, the Collector ‘wrote :-- 
exist on paper, exist no longer in reality, “We cannot break the bhagdari tenure 
Their limitsthave been wiped out by the on conditions. But if it is+broken up, the 
river and the bhagdars are unwilling to holders ofthe land know that they will get 
fulfil their duty by paying the full land the benefit of the alluvion rules. Their 
revenue of the village to which they are consent to breaking up must, however, be 
bound by the bhagdari agreement between unconditional.” 
themselves and Government. They refuse The plaintiff and other bhagdars thea 
to abandon the remissions most emphati- made a joint statement, Ex. 95, to whica 
cally, while they are equally averse to reference has already been made. On Febrv. 
admit that the bhagdari character of the ary 25, 1915, the Distriet Deputy Collector 
village has disappeared or toagree togee the wrote to the Oollector as follows; 


054 °° 
“All the bhagdarsof the village are will- 
ing to have the bhag tenure abolished un- 


conditionally and to have the land gnlered e 


in the names of the present kaljedams on 
the ordinary survey tenure. Commissioner's 
sanction may, therefore, be obtained for the 
change of tenure of the village.” 

The substitution of raiyatvart tenure for 
bhagdari was sanctioned on March 22, 1915 
(Tex. 129). Fa 

Witness Keshavlal Chhotalal, who was the” 
Assistant District Inspeetor of Land Records 
in 4911, explains iff Kis evidence, Ex. 140, 


how the re-formed lands were dealt with by ° 


revenue officers’ from, time to time. He 
Bays > — l 

“With. regard to the lands re-formed with- 
in the limits,of the old bhags the District In- 
spector of Land Records inspected the land 
and marked the original boundaries, and 
lands fit for cultivation wereeliminated from 
the previous year's remission statement and 
by permission of the Assistant District In- 
spector of Land Records» the previous 
bhagdar occupied that portion only. The 
remaining uncultivable portion of the bhag 
lands was let out by auction annually for 
grazing. Between 1912 and 1914, the ques- 
tion of the remission and disposal of the 
land was placed before Government in con- 
necfion with the disposal of landson new 
tenure. Government pointed out that the 
remission of so largeanamount by the local 
officers was illegal and this resulted in the 
lands not fit for cultivation being confiscat- 
ed to Government and treated as Kharaba, 
and any bhagdar, who demanded the Khalsa 
area after 1914 on the ground that he was 
owner of the original land on the site could 
only obtain it by paying occupancy price, 
and all remissions ceased.” 

The Commissioner's order, Ex. 92, was 
passed on July 20,1914; and the Trial Judge 
held that this suit, instituted on August 30, 
1917, was too late and was barred under 
Art. 14 of the Indian Limitation Act. He 
also held, for reasons which are clear and 
sufficjent, that neither Mujeshvar, nor any 
of his sons, nor the plaintiff was ever in 
possession of any of the suit lands. Tor obvi- 
ous reasons, the correctness of this finding as 
to possession was not challenged before us. 
It wae, however, urged before us on behalf 
ofthe plaintiff that the said Art. 14 did not 
apply to this case, for, the Commissioner 
had no authority to make the order, Ex. 92 
in respect of the guit lands which were 


owned by and be onged to the plaintiff's 
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predecessors-in-interest who were bhagdars 
of Sakarpur. 

The narva tenure (so called in Kaira) and 
its incidents were fully discussed and ex- 
plained by West, J, in Alanohur Ganesh 
Tambekar v. Chutabhait Mithabhai (1) The 
learned Judge said (pages 3538, 355, 359* ):— 

“Whether the settlement ofa village on 
these terms by a group of three, five or 
more contractors makes them proprietors of 
the soil, isa question that might be answered 
perhaps with an approach to correctness in 
different gvays. In the case of a village 
reclaimed from the waste and populated by 
the narvadars who have contracted for the 
payment annually of an ‘udhadjama' or fixed 
land-tax, one would be inclined to saj they 
must be owners, whether subject or not to 
a defeasance of their rights and to confisca- 
tion on a failure to pay the stipulated tax, 
Where, on the other hand, a village is 
already populated, cultivated, and subject- 
ed to the land-tax, it would not necessarily 
follow from three or four of the chief in- 
habitants contracting to pay the tax, and 
recouping themselves by payments from 
the smaller holders, that they thus acquired 
any proprietorship. Such engagements, in- 
deed, were in former days made by groups 
of the principal villagers in various parts 
of India without any pretence that they 
thus hecame owners of their village... 
Where...a group of narvadars were not 
proprietors, the narva would not give 
any absolute ownership, but rather a 
tenure dependent on the fulfilment, by 
them, of the prescribed terms ..The nature 
of the narvadari tenure ..was such that land 
severed from the holding or narva reverted 
to the Government, and the narva itself in- 
volved a condition of forfeiture of the special 
terms in the event of failure to pay the 
full land-tax of. the village. By sucha for- 
feiture the original rights of the Govern- 
ment would revive; the obligations of the 
narvadars would be those of simple raiyate 
subject to separate assessment, and separate- 
ly responsible each for his own holding. 
These obligations had been in several cases 
enforéed.” i 

In this case, there is no evidence in sup- 
port of the plaintifi’s claim that his prede- 
cessors-ln-interest were proprietorsof the soil 
of the lands in suit. The claim is not con- 
sistent with the terms of the vahivatnama, 
Ex. 124, Moreover, had the bhagdars of 

(1)8 B. 347; 4 Ind. Dee. (x s) 605. 
~ *Pages of 8 B,—[ Ed, ° 
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Sakarpur been the proprietors of the soil 
they would not have uncopditionally con- 
sented toa conversion of the village into 
raryatvari. In Umar Annji Miaji v. Secre- 
tary of state fot India (2) Batchelor, J., 
observed (page y0”):— 

“It appears to us ..that so faras the bhag- 
dari tenure is concerned, it cannot give the 
plaintiff any higher title to his assigned land 
in the village site than he has to his assigned 
land in the village fields. : And in regard to 
these latter lands he is indisputably liable 
to pay rent or assessment to the Government, 
He cannot, therefore, make any claim to the 
proprietorship of such lands,” 


In my opinion, the Trial Judge was right - 


. In holding that plaintiff was not the proprie- 
tor of the lands in suit, that he had not 
acquired any title to those lands, and that 
the order, Ex. 92, made by the Commis- 
sioner was within his competence. 

But the result, in this case, would have 
been the same even if the plaintiff had 
succeeded in establishing the fact that his 
predecessors-in-interest were the proprietors 
of the lands which were submerged be- 
tween 1873 and 1887 and on the site of 
which the plaint lands are alleged to have 
re-formed. The general rule is that if 
private property be submerged and sub- 
sequently again left bare by the water, it 
belongs to the original owner: Lopez v. 
Muddun Mohun Thakoor (8) and Haradas 
Acharjya Chowdhuri v. Secretary of State 
for India (4). In Lopez's case (3) their Lord- 
ships referred with approval tothe rule ex- 
pressedin Hale, de Jure Maris, pages 15 
and 17, and said (page 4737) :— 

“ This principle ıs one mot merely of 
English Law, not a principle peculiar to 
any system of Municipal Law, but it is a 
principle founded in universal law and 
justice ; that is to say, that” whoever has 
land, wherever it is, whatever may be the 
accident to which it has heen exposed, whe- 
therit be a Vineyard which is covered by 
lava or ashes from a Volcano, or a field 
covered by the Sea or by a River, the ground, 
the site, the. property, remains in. the 
original owner.” 

This rule, however, is subject to modifica- 

(2) 17 Ind. Cas. 659; 37 B. 87; 14 Bom. L, R. 934. 

(3) 13M I. A 467, LEW R P 0.11;5 BL. Jt. 521, 
2Suth P. O. J. 336, 2 Ser. P. O.J. 594, 20 ER. 
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(4) 43 Ind Cas 361; 20 Bom L. 2.49, 2M L. T 
438; 26 © L.J 590 (1918) MW. N 28(P C) 
“Page of 37 B.—|Hd | 
{Page of 13 M. L A —lEd ] 
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tion, for, in the same judgment, their Laco 
ships observed (page 178*) :— 
e “Thes Lordships, however, desire: | 
be untlerstood that they do not bold tu 
property absorbed by a Sea ora River i 
under all circumstances, aud after any la: ~ 
of time, to be recovered by the old owiv: 
It may well be that it may have been s 
completely abandoned as to merge ay. ib 
like any other derelict land, into J. 
public domain, as partof the Sea or Rice. 
of the State, and so liable to the wine. 
„law as toaccretion and annexation. Rut 4, 
this case......... the plaintiff, as between |:: 
and the State, did also takethe most eifeetua' 
means in his power (having the descrip! ui. 
and measurement of the submerged muu - 
recorded, and continuing to pay rent o. 
it) to prevent the possibility ol any ute 
tion of dereliction or abandonment bemig 
raised against him.” 

In this case the piaintifi’s predecessors- n 
interest withheld payment of assessment i. 
respact of the submerged lauds fora per u 
of about forty years. As pointed out in 
the Collector in Ex. 125, this was entiri 
against the spirit of the bhagdari lenun 
according to which the body of the bha; 
dars was responsible for the total land :e- 
venue and Government had no concen 
with the question whether the land of “i 
village was less or more. Ashe futher.. 
marked, the bhaydars were unwilling i. 
fulfil their duty by paying the full laru 
revenue of the village to which they were 
bound by the agreement between themsel\c. 
and the Government. It must be tak u 
then, thatthe submerged lands had bcc. 
so completely abandoned by them “as w 
merge again, like any other derelict laid. 
into the public domain, as part of the Riv: 
of the State.” The plaintiif, therefore, ıs 
not entitled to recover the re-formed lan its 

The plaintiff having failed to preve lis 
title to and possession ofthe lands a 
scribed in the plaint, and his suit beris 
barred, under Art. 14 of the Indians Limra 
tion Act, the decree passed by the lovi 
Court is, in my opinion, correct, 

In this view of the matter, it is unnecessy: y 
to consider the question whéther the sa. 
deed, Ex. 46, contravenes the provisions + | 
s. 3 of Bombay Act V of 1862. But, if a 
finding were necessary, I would hold thu 
the transaction was valid. The doeun, ut 
purports to convey the whole recogniz u 


-~ ——— sub-division of the bhag hich stood Unii 
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Japuary 1914 in thename of Bai Parsan. 
These bhag lands include Survey Nos. 43 
and 313 as wellas the suit numbegs. The 
said two numbers (43 and 313) were shown 
in someof the earlier revenue papers as 
being in the possession of Dhirajram 
Sadaram. ‘Those papers, however, do not 
show in what right Dhirajram held those 
Jands. The plaintiff has led evidence to 
prove that Dhirajram had been holding 
those lands as a tenant, first, under Mulesh- 
var, and then under the plaintiff himself. 
Bat the Trial Judge has disbelieved that 
evidence. I accept his finding that the 
alleged tenancy is not proved. But it does 
not follow that the sale is void, The 
object and intention of the Bhagdari Act is 
to prevent the dismemberment of bhags or 
shares, or recognized sub-divisions thereof, 
in bhagdari villages. The plaintiff's vendor 
has done nothing to dismember the recog- 
nized sub-division of the bhag standing in 
the nameof Bai Phrsan. He has not sold 
Survey Nos, 43 and 313 to Dhirajram 
Sadaram. And by Ex. 46 he purports to 
convey the entirety of that recognized sub- 
division to the plaintiff. The effect of the 
sale has not been to effect dismemberment 
of that recognised portion of the bhag. It is 
competent to the plaintiff, as it was com- 

effent to his vendor, to apply to the Ool- 
ector to restore to the bhag the land which 
has for some time past been in the posses- 
sion of Dhirajram. 

I would dismiss the appeal and affirm 
the decree of the Trial Court with costa. 

Macleod, O. J.—I agree. 

R.L Appeal dismissed. 


el 
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LAHORE HIGH COURT. 
Crvtn Revision Paririon No, 13 oF 1926. 
May 13, 1926. 
‘Present:—Mr. Justice Jai Lal. 
JAI CHAND—Decrre-HoLpER— 
PETITIONER 
j VETSUS 
-OHIRAGH DIN AND aNoTHER— 
Jupemant-Deprors—RESPONDENTS. 
Execution of decree-—Fresh application barred— 
Pending application, dismissal of, when proper, 
Wheiea fresh application for execution would be 
barred under s. 48, O.P ©, a Court should allow the 
decree-holder to exhaust all lawful means of realising 
his decree before finally dismissing his pending appli- 
cation for execution. 
Petition for revision of an order of the 
Judge, Small Cayge Court, Amritsar, dated 


phe 9th November 1925, 


Mr. L. C. Mehra, for the Petitioner. 

JUDGMENT.—A money decree was 
passed on the 4th March 1913. A portion 
of the amount décreed has already been | 
realised by the decree-helder and the last 
application for execution of the decree 
was made by him on the 17th March 1924. 
The prayer was to arrest the judgment- 
debtor. On the 9th November 1925 the 
Judge, Small Cause Court, dismissed the 
petition on the ground that the judgment- 
debtor had not been arrested and it was 
useless, in his opinion, to take any further 
proceedings. 

This petition for revision has been pre- 


. sented by the decree-holder and it is repre- 


sented on his behalf that the result of | 
the dismissal of his application by the learn- 
ed Judge is that he is debarred from 
executing his decree in the future because 
any further application for execution would 
be barred by time under s. 48 of the C. 
P. OC. The learned Judge of the lower 
Court did not consider this point when dis- 
missing the application for execution. 
Under all the circumstances the lower 
Court should have allowed the decree- 
holder to exhaust all lawful means of realis- 
ing his decree before finally dismissing the 
present application for execution. I accept 
this petition, set aside the order of the 
Judge, Small Cause Court, and direct him 
to proceed with the execution of the decree 
in accordance with law. 


R. L Petition accepted. 


MADRAS HIGH COURT. 
LETTERS Patent Apprau NO, 7 or 1923, 
July 24, 1923. 

Present :—Mr. Justice Spencer and 
Mr. Justice Devadoss. 

Sri Rafa VELLANKI VENKATA- 
CHINNAYAMMA RAO BAHADUR— 
ZAMINDARINI GARU—Psritionzr— 
APPELLANT 
VETSUS 
Sri Rajah KOTAGIRI SUBBAMMA RAO 
BAHADUR ZAMINDARINI GARU— 
RESPONDENT, 

Letters Patent (Mud), el 15--Order on applica- 
tion for'temporary injunction, whether “judgment”-— 
Appeal, whether lies. 

An order ofa Single Judge of the High Court on 
pn application for an interim finjunction pending 


[s5 I. O. 1926) 


the disposal ofan appeal to the High Oourt is & 
“judgment” within the meaning of cl 15 of the Letters 
Patent and as such is appealable. 

Tuljaram Row v Atagappa Chetitar, 8 Ind. Oas. 
340, 35 M. lat p.7: (1910) M, W N.697; 8 M L.T. 
453, 21M L J. land Krushna Reddyv. Thanickachela 
Mudali, 73 Ind. Casa, 1054; 45 M. L. J. 153, (1923) M. 


W.N 681; A.T. R, 1924 Mad. 90, 47 M. 138, fol- 
lowed. 


Vairavan Chettiar v. Ramanathan Chettiar, 95 Ind. 
Oas 808; 14 L W. 701 and Srimantu Raja Yarla- 
gadda Durga Prasada Nayadu v. Srimaniu Raja 
Yarlagadda Mallikarjuna Prasada Nayadu,so4 M. 358, 
distinguished. 

Letters Patent Appeal against an order 
of Mr. Justice Krishnan: dated the 16th 
March 1923, in O. M. P. No. 470 of 1923, 
praying that the High Court may be pleas- 
ed toissue a temporary injunction restrain- 
ing the respondent (defendant) from inter- 
fering with or demolishing the sluice mark- 
ed Din the plaint plan or in any way ob- 
structing the petitioner therein (plaintiff) 
in using the water through the said sluice 
marked D in the plaint plan in A.S No. 
162 of 1921 on the file of the Court of the 
Subordinate Judge, Bezwada (O. 8. No. 
40 of 1920 on the file of the Court of the 
District Munsif, Bezwada) pending disposal 
of S. A. No 10 of 1923, preferred tothe High 
Court against a decree ofthe Court of the 
Subordinate Judge, Bezwada, in the said A. 
8. No. 162 of 1921. 

Mr. G. Lakshmanna, for the Appellant. 

Mr, P, Appanna, for the Respondent, 


JUDGMENT.—It is argued that no 
appeal lies against the orderof a Single 
Judge of the High Oourt on the ground 
that Krishnan, J.’s order is nota judgment 
within the meaning of the Letters Patent 
Art. 15. 

We think we should be guided by the 
observations of the learned Chief Justice 
Sir Arnold White in Tuljaram Rao v. Ala- 
gappa Chettiar (1) that an order on an 
application for an interim injunction is 


a judgment within the meaning of this” 


article as its effect is to render the 
final judgment effective if obtained. ‘Phis 
decision was recently cited with approval 
by our present Chief Justice in Krishna 
Reddyv. Thanickachela Mudali (2), Vatravan 
Chettiar v, Ramanathan Chettiar (3) and 
Srimaniu Raja Yarlagadda Durga Prasada 
Nayaduv. Srimantu Raja Yarlagadda Malli- 


(1) S Ind. Cas. 340; 35 AL Lat p. 7, (1910) M. W. N. 
697:8M L.T 453: 24M.L J L 

a 73 Ind. Cas. 105% 45 M. L J. 153; (1923) M, W. 
N. 681; A. L R.1924 Mad 90; 47 M. 136. 

(3) 95 Ind, Cas. 808; 14 L. W. 701. 
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karjuna*Prasada Nayadu (4) were cases of 
orders passed in execution and do not 
directly affect the question before us, nor 
diminish the authority of the case reported 
as Tuljaram Rao v. Alagappa Chettiar (1). 
It may be noted that Ramesam, J, was a 
party both tothe case reported as Vatravun 
Ghettiar v. Ramanathan Chettiar (3) and to 
Krishna Reddy v. Thanickachela Muda't 
(2). ° 9 
. ; s to the merits of this application, the 
respondent undertakes not to demolish, in- 
terfere with or reduce the dimensions of D 
sluice pending the decision of the second 
appeal. The appellant wants to be allowed 
to take water for the extent of 18 acres 
irrigated in 1327 and 1326 Faslis but tle 
Subordinate Judge has found that he :s 
only entitled to water for 10 acres. 

We do not think he should be allowed to 
anticipate a successful issue of the second 
appeal and in this view the order cf 
Krishnan, J., dismissing the civil mis- 
cellaneous petition was right. The Letters 
Patent Appeal is dismissed. 

Vv. N. V. Appeal dismissed. 


Z K. 
(4) 24 M. 353 ; 


OUDH CHIEF COURT. 
Sroonp Rext APPEAL No. 33 oF 1925. 
February 18, 1926. 
Present:—Mr. Justice Ashworth. 
NARAIN SINGH—DeranpDant— 
APPELLANT 
Versus 


KAIWAN BAHU NAWAB KHUSRL 


BEGAM—PLAINTIFE—RSPONDBNT. | 

Civil Procedure Code (Act V of 1908), 0 XLI, T. 4. 
—Appeal from part of judgment—Re-trial of entir 
case—Appellate Court, powers of--Procedure— Ren 
suit~—-Damages for use and occupation—Plaint, amend 
ment of, whether necessary. 

An Recall Court has, under O. XLI,r. 33, C. P 
G, power to send back are entire case for re-trial 
even though only one of the two defendants in th: 
case is the appellant,.the suit having been dismisscc' 
against the other [p 959, col 1] . 

Attorney-General v Simpson, (1901) 2 Ch. 671 at p 
720, 70 L J. Oh 823; 85 L T. 325, followed. 

“In arent suit based ona lease-deed inadmissible 
in evidence, the plaintiff can be given a decree for dam 
ages for use and occupation of the land without any 
amendment ofthe plaint [ibid]6 — 

Sheo Karan Singh v. Parbhu Narain Singh, 2 Ind f 
Oas 211, 31 A. 276;6 A. L J. 167;5M L T 347 and 
Udit Narayan Singh v. Rampal Singh, 2 Ind. Cas 
920; 12 O, 0, 140, followed. 
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Kanto Dass Chowdhry v, Semeruddi® ; ° ; f 
ga WENG a 21: W. R208 and @hukni © had not ae pe gat hs in the 
Koei v Ram Khelwan. Prosad; 17 Ind: Cos. 046: 17 PTOpEr -wegisienon ‘OIGO: . 20 One DOW 

contests this finding. It" also treated the 


O W.N. 311 and Jang Bahadur Singh v. Ehsan Ah, 5 > l JAN s h 
0. 0. 222, not followed. kabuliyat as inadmissible in evidence for 


Second rent appeal against a decreeof want of registration. On appeal the Ad- 
the First Additional District Judge, Luck- ditional District Judge held that the suit 
now, dated the 2nd January 1925 allowing could be treated as one for compensation 
the appeal of the plaintifi-respondent and for use and occupation, occupation being 
decreeing the claim for Rs, 304-15-1 in- proved by the admission of the defendant, 
cluding interest and setting aside that Ajudhia, that he had been a thekadar, and 


-of the Assistant Collector, First Class, Unao,» the amotint of damages due being proved 


dated the 9th of August 1921 who dismiss- by the kabuliyat. It then remanded the 


ed the suit of the plaintiff. case to the first Court for re-trial as against 
Mr. Ali Mohammad, for the Appellant. Ajudhia alone, because Ajudhia alone had 
Mr. J. N. Chak, for the Respondent. made the admission referred to. On second 


JUDGMENT .—Thisis a second appeal. appeal to the late Oourt of the Judicial 
The facts are set forth in my order of Qommissioner, I held that the kabuliyat 
remand dated 14th July 1922. In that was evidence for the measure of damages, 
order the lower Appellate Court was direct- and that the suit could be treated as one 
ed to re-hear the appeal on the basis that for damages for use and occupation. I 
the kabuliyat was admissible in evidence as found, however, that there had been no 
an admission by the defendants of the finding to the effect that the defendants 
‘rental value of the holding. The District had used the lands, the admission of the 
‘Judge considering that he could not re- defendant, Ajudhia, that he was a thekadar 
hear the appeal satisfactorily without not amounting to proof of this. I also held 
getting two issues decided by the Court of that, as the first Court seemed to have 
first instance remitted these issues. They decided all the questions, the lower Court 
were concerning the amount due for use should not have remanded the case for 
and occupation of the land, treating the retrial. I upset the order of remand, and 
kabuliyat as evidence. Evidenco was taken referred the case back to the lower Ap- 
on these issues and a finding returned, pellate Court, but pointed out that, if any 
with which we are not concerned in this question of fact required evidence, he 
appeal. The District Judge ultimately could remand specific issues to the first 
decided the appeal and awarded a decree Court. It does no} appear that the fact 
to the plaintiff against both the defendants was brought to my notice that the District 
efor a certain sum. The award is now im- Judge had dismissed the appeal as against 
pugned in second appeal. The amount the defendant Narain Singh. It is urged 
awarded is not challenged but it is contend- by the appellant's Counsel that my pre- 
ed on behalf of the appeallant Narain Singh vious order cannot have the effect of reviv- 
that no decree should have been passed in ing the respondent's appeal as against 
a peal against him and itis contended on Narain Singh. The respondent's Counsel 
behalf of both Narain Singh and the pleads O. XLI, r. 33 as conferring authority 


' other defendant, Ajudhia Singh, that on an Appellate Court to pass a decree 


‘the lower Court should not have passed against Narain Singh notwithstanding the 
‘any decree without first getting the plaint -order of the District Judge referred to. 
amended, ° Now when the appeal came before me, 

In order to understand the first point, the.appeal by the appellant, Ajudhia, was 
some recapitulation ofthe events during an appeal against part only of the judg- 
the hearing of this case from its inception ment ofthe District Judge, because it was 
are necessary. The plaintiff sued both the not an appeal against that part of the 
defendants on the allegation that they judgment which dismissed the appeal 
owed rent as they had held the village against Narain Singh. Moreover, the re- 
under a theka or lease. The theka was said spondentzemindar did not complain before 
to have been brought into existence by are- me ofthe District Judge's decision so far 
gistered lease and a counter-part (abultyat) asit dismissed the appeal against Narain 
‘signed by the defendants was also put in Singh. I consider that Je had full power 
evidence. The first Court rejected the under’O, XLI, r. 33 te give ahy judgment 
thekanama as evidence on the ground that and make any order which ought fq have 


85 1. O. 1986) 


refer to the English case, Attorney-General 
y. Simpson (1) where the following passage 
occurs: “I think that this Court ought to 
exercise the power conferred by O. LVIII, 
r. 4, namely, ‘to give any judgment and 


RAM SUGBAR BAT v, DHARAM RAJ SINGH. . 
pe ; @ 
been made. As authowity for this I would 


make any order which ought to have been’ 


made, and to make such further or other 
order as the case may require.’ The order 
confers powers to do this, although the 
appeal may be from part of the judg- 
ment only, and although the respondent 
may not complain of the decision.” 

Order LVIII, r. 4 of the Rules of the 
Supreme Court, 1883, was the same in 
effect as O. XLI, r. 33 of the O. P. O. The 
next question is whether I did exercise 
this power. It appears to me clear that I 
did. I remanded the case for the lower 
Appellate Court to try the appeal on its 
merits against the defendants, and not 
as against Ajudhiaalone. I consider that 
in view of my order, the lower Appellate 
Court was entitled to give a decree against 
Narain Singh after the remand by the 
late Judicial Commissioner's Court. The 
next point is whether a decree on the 
basis of use and occupation was a proper 
one to give without having the plaint 
amended. This question was in effect 
decided by me in my previous order of 
remand, but I have allowed the matter to 
be re-argued. The appellants rely on two 
Calcutta cases. One is Lukhee Kanto Dass 
Chowdhry v. Sumeeruddin Lusker (2) and 
the other is Bhukht Koeri v Ram Khelwan 
Prosad (3). These decisions and other 
decisions of the Calcutta High Court do 
appear to me to favour the appellant's con- 
tention. On theother hand, there is a deci- 
sion of a Full Bench of the Allahabad High 
Court, Sheo Karan Singh v. Parbhu Narain 
Singh (4), where the contrary view was 
taken, and it was held that tha suit might 
be treated as one for use and occupation 
where the defendants had entered into and 
continued in possession. This was alléwed 
without any amendment of the plaint and 
was allowed in appeal. Then we have a 
case of a Single Judge of the late Judicial 
Oommissioner’s Court, Jang Bahadur Singh 
v. Ehsan Ali (5) which isin favour of the 


z (1901) 2 Ch. 67lat p 720, 701. J. Ch 82, 85 
Ja 325. 

z 13B L R 243, 21 W R 208 

3) 17 Ind Cas Gita ITC WN 311. 

(4) 2 Ind. Oas, 211, 31A. 2706, 6 A.L. J 1867; 53, 
L T. #7. 

(5) 5 Q, C. 228. 
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appellant's contention. On the other band 
we have the case of Udit Narayan Singh ~. 
Ram Pal Singh (6). In this last case it 
was held that a party in actual occupe- 
tion, who had executed a kabuliyat, woes 
liable to pay rent even though the lease cf 
which the kabuliyat was a counter-partec ull, 
mot be put in evidence, and that iù à 
case of these particular circumstances thea 
Court need not require "amendment of #h: 
plaint. It seems to me to make no diiler- 
ence, whether in the present case we regard 
the defendants as in possession qua lessees 
under the kabultyator in possession a3 
transferees. A person not entitled to }.0s- 
session who is in possession is liable for 
damages for use and occupation. ‘Thea 
point has not been raised whether a suit 
for damages for use and occupation wo id 
lie against him in a Revenue Court, and 
under s. 124 B, no such objection could be 
taken in this Court. Possibly, I should 
have held on the reasoning expressed in 
Udit Narain Singh v. Rampal Singh ‘6 
that tbe suit for rent was a good one nnt- 
withstanding the non-registration of ihe 
lease, by reason of the fact that a kabult..ai 
had been executed and occupation gi¥?n 
in which case the question of amendment 
of the plaint would not arise. For the 
above reasons, I dismiss this appeal with 
costs. 

N, H. Appeal dismissed 

(6) 2 Ind. Cas. 920; 12 O. O 140. 


ALLAHABAD HIGH COURT. 
Srconp O1VvIL APPEAL No. 296 or 1985. 
March 26, 1926 
Present:—Mr. Justice Sulaiman and 

"Justice Sir P. C. Banerji, Kr» 
RAM SUGHAR RAI AND aNnoTHER-- 
PLAINTIFFS—APPELLANTS 
VETSUS 
DHARAM RAJ SINGH AND oTHERs— 
Derenants— RESPONDENTS. |, 

Agra Pre-emption Act (XI of 1982), se 3, la Pi- 
empkon decree concerning transfer before Act No - 
compliance wrth s 18, effect of~-Itwval pre-emptin 
surts— Single appeal, when allowed—Limitation 1° 
(IX of 1908), s 5—Extension of period of limitato , 
request for- Appeal not filed, eget of 

The provisions of 8.18 of the Agra Pre-emption Art 
are governed bys 2o0f the same Act, and, therefor - 
do not apply to rights acquired under a decree wit 


respect to a transfer made before’the commenceme! t 
of the Act. [p, 960, col. 2.) 


940 


Non-compliance with the provisions of s. 18 of the 
Agra Preemption Act is a mere irregularity and does 
in no sense amount to a want of jurisdiction, or in 
any way by itself nullify the decree passed. |tbrd.] 


The procedure laid down in the last sentence of 
s. 18 of the Agra Pre-emption Act can apply only 
"where a single consolidated decrce as contemplated by 
g. 18 has been passed and not where separate decrees 
‘are passed [p. 961, col. l 

The question of extending time unders 5 of the 
Limitation Act arises when a memorandum of appeal 
acc&mpanied by certified copies of the decree and 
the judgment are filed. Parties are not entitled to 
invite the Court to decide the question of limitation 
before they actually file an appeal. [bad] 

Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Ballia, dated 
the 22nd of October 1924. 

- Mr. A. P. Pandey, for the Appellants. 
Dr. M. L. Agarwala, for the Respondents. 
JUDGMENT.—tThis is a cross objec- 

tion in Second Appeal No. 296 of 1925, 

The appeal has been dismissed by us on 

the merits, 

{t appears that two rival suits for pre- 
emption were instituted and the rival pre- 
emptors were impleaded in each other's 
suit. The appellants’ suit was dismissed 
on certain grounds by the first Court, but 
the, respondents’ suit was decreed, It is 
noteworthy that the first Court framed two 
different and independent decrees dispos- 
ing of the two suits separately. In either 
decree there was no reference to the dis- 
posel of the other suit. The appellants 
‘preferred an appeal from the decree dis- 
missing their suit, but filed no appeal 
fromthe decree decreeing the respondents’ 
Suit. They, however, in their memoran- 
dum of appeal before the District Judge 
stated that under s. 18 of the new Pre-emp- 
tion Act XI of 1922, they were entitled to 
prefer a single appeal against both the 
decrees, and added that it in the opinion 
. of the Court it was necessary to file two 
appeals, the appellants might be given 
time under s. 5 of the Limitation Act to 
file a second appeal. They filed no certi- 
fied copies ofthe judgment or the decree 
in that other case. 

The learrned Subordinate Judge has held 
that the omission of the appellants to file 
an appeal from the decree allowing the 
respondents’ claim wasno bar. His opinion 
is that the provisions of s. 18 of the Act 
lay down rules of procedure and must 
govern the appeaj, because in his views, 2 
does not govern s. 18, inasmuch as that 
sectionis confined to rights, piivileges, obli- 
gations or liabilities acquired, accrued or 
incurred in respect of any transfer made 


RAM SUGHAR Hål v, DHARAM RAS SINGH, 
ebefore the commencement of this Act, and 


e 


(95 L ©, 1920) 


that that expressio does not apply to mere 
rules of' procedure as distinct from sub- 
stantive rights. We are of opinion that 
the cross objections must be allowed. In 
the first place, if the view of the learned 
Judge isto prevail, the result would be 
that although the transfer in question was 
made prior to the coming into effect of the 
new Act, some of the provisions of the Act 
would be applicable, though others would 
not be. The whole of the provisions in Oh. 
IIL headed as procedure would have to be 
held to be applicable, and so would be other 
provisions which contain rules of proge- 
dure and notsubstantive law. If this view 
wera to be accepted, s. 23, sub-cl. 2 would 
become wholly superfluous. Under that 
section, the cutting down of the period of 
limitation is to come into effect in spite of 
any provisions of the Act to the contrary. 
Ifs. 2 ofthe Act was inapplicable to rules 
of procedure, s. 25, sub-cl. 1 would have 
been applicable automatically, and there 
would have been no necessity to say so 
expressly in sub-cl. 2, Furthermore, we 
think that the expression used ins. 2, viz., 
any right, privilege, obligation or liability 
acquired, accrued or incurred in respect of 
any transfer made before the commence- 
ment of this Act, is a very wide one indeed. 
The respondents having obtained a decree 
by the first Court in respect of a transfer 
which had taken place before the coming 
into effect of the new Act, had certainly 
acquired a right as well as a privilege. 
That right acquired under the decree could 
not be destroyed by any other provisions of 
this Act. 


Even if ong were not to hold this view, 
itis obvious that in this present case the 
respondents must succeed. Assuming for 
the sake of argument that the provisions of 
the Act embodying rules of procedure are 
applicable even to the transfers prior to 
the coming into effect of this Act, and that, 
therfore, s. 18 was applicabde, it is obvious 
that a non-compliance of the provisions of 
s. 18 would be a mere irregularity, and 
would in no sense amount to a want of 
jurisdiction, All that can be said is that 
the Court of first instance was bound to 
consolidate the two suits and pass a single 
decice determining the extent and the terma 
under which each party is entitled to pre- 
emption. The first Courtshowever, did not 
comply with this provision of the law and 
did not frame asingle decree determining 


[95 I. 0. 1026] 
the rights of the parties under one decree. 


The appellants, therefors, had a decree e 


against them passed bf a competent Court 
having jurisdiction to pass such a decree. 
Though that decree was irregular and 
illegal, inasmuch as it did not comply with 
the provisions of s. 18, that fact alone would 
not entitle the appellants to ignore the 
decree and treat it asa nullity, or resist its 
execution. We may further point out that 
the last sentence in s. 18 laying down that 
it shall not be necessary by any party from 


such a decree to file more than one appeal,° 


can only apply where such decree has 
been passed. In the present case no single 
decree contemplated by s. 18 has been pass- 
ed. Theappellants, therefore, cannot resist 
the cross-objection. 

Having regard to these circumstances, 
we are of opinion that the failure of the 
appellants to appeal from the decree passed 
in favour of the respondents is a bar to 
their claim being decreed. We cannot 
allow two contradictory decrees to remain 
‘in force which will create confusionin the 
Court below. 

Aa regards the prayer made to the lower 
Appellate Gourt to grant permission to the 
appellants to file another appeal, the appli- 
cation was obviously premature. The ques- 
tion of extending time under s. 5 of the 
Limitation Act arises when a memorandum 
of appeal accompanied by certified copies 
of the decree and the judgment are filed. 
Parties are not entitled to invite the Court 
to decide the question of limitation before 
they actually file an appeal. 

The result is that the cross-objection is 
allowed and the decree of the lower Appel- 
late Court is modified and the appellants’ 
suit dismissed in toto with costs. 

8. 8. Cross-objection allowed, 

N He Decree modified. 





CALCUTTA HIGH COURT. 
APPBAL FROM APPHLLaTE Deors No. 2097 
a OF 1923. bd 
January 11, 1926. 
Present:—Mr. Justice Subrawardy and 
Mr. Justice Mukerji. 
SRIHARIJANA AND OTEB28 —PLAINTIPFS 
-——APPRLLANTS 
VETSUs 
SATYA. CHARAN DULIA AND oTHgas 
— DBF«N DANTS— RESPONDENTS. 
Receiver, suit ag@jnst—Leave of Court, not taken, 
effect of —Omitsion to object, effect of, 
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BRIHARI JANA V. SATYA OHARAN DOULIA, 
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It is competent for a Court to grant len; > 
continue a sult against a Receiver, institute l wit i- 
out sucl? leave, provided & proper cass is made at. 
fp. 98%, col. 2.] 

Banku Behary Dey v. Harendra Nath Mukh, e 
8 Ind Cas 1; 150. W. N 5k, Maharaja of Baria v 
v. dpurba Krishna Roy, 10 Ind Cas. 527; 15 C.W X 
872; 14 0. L. J. 50, Sarat Chandra Banerjee v diwo 
Krishna Roy, 11 Ind. Cas 187;15 O. W.N. 925,11 Ch, 
J 55, and Rustomjzee Dhunpibhary Fre lerieh (ia bi? =, 
ol Ind. Oas. 486; 23 C. W. N. 496, 46 O. 352 iele d 


eon. 


The absence of any objection by the Receiver a: o 
want of propser leave doesnot entitle the Cout to 
pass a decree against the Recdiver. Such procecdhi: s 
are initially invalid. [p. 962, cols 1& 2.] 

Dunne v, Kumar Chandra Kisore, 30 O, 593 
W. N. 390, followed. 

Satya Kripal ee v. Satya Bhupal Bunner e, 
22 Ind. Oas. 623; 180. W. N. 510; 19 O. L J 191, 
distinguished, 

Appeal against a decree of the Additional 
District Judge, Midnapur, dated the YO 
of April 1923, reversing that of the Munsi., 
First Gourt, Midnapur, dated the 27th «f 
July 1922, 

Mr. Hari Charan Ganguly and Babu Sud- 
hanshu Sekhar Kar, for the Appellant. 

Babus Satya Charan Sinha and Sisir 
Kumar Ghosal, for the Respondents. 


J UDGMENT.—The suit out of which 
this appeal has arisen was brought by tha 
plaintiffs-appellants for a declaration that 
they had occupancy right in the fole in 
suit and that defendants Nos. 2 to 6 wero 
their under-raiyats: and for rectification of 
certain entries in the Record of Rights which 
recorded the plaintiffs as tenure-holders 
and the defendants Nos. 2 to 6 as occupancy 
raiyats. The defendant No. 1 was the Re- 
ceiver of the estate of the landlords. Ne 
lease was obtained before the institution 
of the suit from the Oourt appointing the 
Receiver. In the written statements of de- 
fendanta Nos. 2 to 6 an objection was taken 
that the suit could not proceed in the ab- 
sence of such leave, but no issue was fram-. 
ed on the point. The Receiver appeared 
in the suit and contested that the plaint- 
iffs were not occupancy raryats but tenure- 
holders. But-he raised no objection with 
regard tothe absence of leave to institute 
the suit against him. At the time of the 
argument before the Trial Court the Re 
ceiver submitted that the suit must fail 
as it was brought without the permission 
of the Court appointing him. The Trial 
Oourt overruled the objection on the ground 
that it was taken too late, On appeal, the 
learned Additional District Judge was of 
opinion that the defect eould not bè cured 


ce 
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and that it was necessery that leave should decree against the Receiver as the proceed- 
have been obtained from the Ooyrt ap- ə ings initiated must be invalid on the basis 


pointing the Receiver before instituting 
the suit. After holding that the suit was 
incompetent in the absence of leave for 
institution of the suit against the Re- 
ceiver, the learned Judge expressed his 
` opinion that the declaration with regard 
,to the plaintiffs’ status in the presence of 


the landlord having failed, there was not” 


sufficient evidence on the record to rebut 
the presumption faised by the Record of 
Rights. as 

The plaintifs appeal and it is argued, in 
the first place, on their bebalf that the 
Receiver was not a necessary party and, 
therefore, no leave need have been taken 
before the institution of the suit. This 
ground must fail on the facts of this parti- 
cular case. The plaintiffs wanted a declara- 
tion that they were not tenure-holders 
under the landlord “and also for an alter- 
alion of the Record or Rights, So far as 
this question is concerned, namely, the de- 
claration that they were not tenure-holders, 
the landlords were vitally interested and 
it could not have been decided in their 
absence, The Receiver, therefore, represent- 
ing the landlords was a necessary party 
in Whose absence the suit as framed could 
not have proceeded. But itis argued that 
so much of the reliefas could be given tothe 
plaintiffs as between themselves and the 
defendants Nos. 2 to6 should have been 
allowed to them. This, we do not think 
is the correct view of the law on the facts 
of the- present case. The plaintiffs’ claim 
foran-alteration of the Record of Rights de- 
pends firstly, on the declaration that they 
were not tenure-holders andthat must he 
obtained in the presence ofthe landlord. If 
they succeed there, their next declaration 
would.follow, namely, that defendants Nos. 
2to6 are under-raiyats. We do not think 
that it would be proper to make such a 
declaration in the absence of the landlord, 

The learned Additional District Judge 
has dismissed the suit on the ground that 
no such leave was obtained by the plaint- 
fis before brirging the suit against the Re- 
ceiver, The learned Judge bas rightly over- 
ruled the objection by the plaintiffs that as 
the ground was not taken by theReceiver in 
his written statement, nor was the Receiver, 
an appellant before the lower Appellate 
Court, it could poj be given efect to. The 
absence of an objection on this ground will 
not erftitle the Trigl Court to pass a 


of the decision of this Court in the case 
of Dunne v. Kumar Chandra Kisore (1). 
Reliance however has been placed on be- 
half of the appellants on the decision in 
the case of Satya Kripal Banerjee v. Satya 
Bhupal Bannerjee (2). That.case is clearly 
distinguishable as it is based on the special 
powers granted tothe Receiver under his 
order of appointment, though there may ve 
some expressions in it supporting the 
appellants’ contention. The appellants 
complain that as no issue was raised 
upon this point’ and as the Receiver 
who was directly affected did not raise this 
point in his pleadings, the plaintiffs did 
not get an opportunity of curing the defect 
by obtaining leave from the proper Court. 
We think that this contention should pre- 
vail. It was at one time held that leave 
of the Court must be obtained before the 
institution of the suit. See the case of 
Pramatha Nath Gangooly v. Khetra Nath 
Banerjee (3). But subseqently this view 
has been dissented from and it bas been 
held that such leave can be obtained after 
the institution of the suit if a proper case 
is made out in this behalf, see the cases of 
Banku Behary Dey v. Harendra Nath Mu- 
kherjee (4), Maharaja of Burdwan v, Apurba 
Krishna Roy (5) and Sarat Chandra Baner- 
jeev. Apurba Krishna Roy (6). All these 
cases have been very recently reviewed in 
a considered judgment in the case of Rus- 
tomjee Dhunjibhar +. Frederic Gaebele (7); 
where it bas been held that it is competent 
for the Court to grant leave to continue - 
a suit against a Receiver of the Oourt in- 
stituted without such leave, provided a 
proper case is made out. We accordingly 
think that on the facts of this case, the 
plaintiffs should be given an opportunity 
of obtaining the leave of the proper Court. 

The result is that we set aside tne decrees 
of the Couns below and remit the case to 
the Trial Court for are-trial of the suit on 
the plaintiffs obtaining the sanction of the 
proper Court to continue tlfe suit against 


(1) 30 O. 593; 7 O. W. N. 390. 
(2) 22 Ind. Cas. 623; 18 O. W. N. 546; 190. L. J. 


3) 32 0. 270, 9 O. W. N. 247. 

4) 8 Ind. Cas. 1; 15 0. W. N. 54. 

5) 10 Ind. Oas. 527; 150. W. N. 872; 140. L.J, 
(6) 11 Ind, Oas. 187; 150. W. N. 925; l4 O. L. J, 


(7) 51 Ind, Oas, 480; 23 O, 3V. N, 4065406 O. 352, 
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the Recaiver, on the evidence on the record 
and such further evidence as the partiese 
may choose to adduce® On the failure of 
the plaintiffs tasecure such permission the 
suits will fail. The appellants will pay 
the costs of the defendant-respondents of 
both the Courts below. There will be no 
order as to the costs of this Court, 
E. L, Appeal allowed: 


Case remanded, ° 


MADRAS HIGH COURT. 
Cryin Revision Petitions Nos. 1141—47 
oF 1923. 

December 1!, 1925. 
Present:--Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
MEMPU RAMAYYA AND oTHERS— 
APPRLLANTS-—-PETLTIONERS 


versus 
Tas ZEMINDAR or MANDASA— 
DB&FENDANT——RESPONDENT. 

Madras Estates Land Act (I of 1908), es. 49 (8), 168, 
169—Settlement of fatr and equitable rent—''Preced- 
ing ten years, 1n 8, 40, meaning of—Dtecretion of 
Settlement Officer—Civil Procedure Code (Act V of 
1908), 8. 115—Board of Revenue, orders of—Revt- 
sion. 


In settling s fair and equitable rent under a. 168 (2) 
of the Madras Estates Land Act, the Settlement Officer 
is entitled to rely upon the provisions of a. 40 (3) of 
the Act dealing with the commutation by suit of rent 
payable in kind, and to take into consideration the 
average value of the rent actually accrued due to the 
landholder during the preceding ten years other than 
the years which the Local Government may notify to 
be or to have been famine yearsin respect of any 
local area, 4. ¢., the ten years preceding the year in 
which the Collector determines the amount of the 
commuted rent and excluding from the ten years, any 
year or years which may have been notified as famine 
years by Government. The exclusion of any year 
or years from the ten years’ period dees not mean 
that the statutory terms thereby extended. [p. 964, 


col, 1. 

Section 168 of the Madras Estates Land Act 
leaves a large discretion to the Settlement Officer 
as regards the actual method to be adopted by him 
in settling the question of fair and equitable rent 
on any holding gr village and neither s. 168 nors. 
40 prohibits any SN pa pi method. [p. 964, col. 2 ] 

The average of ten years is only to form one of the 
considerations for the fixing of commuted rent, and the 
Court is at liberty to take other facta also into con- 
sideration, where the circumstances are peculiar, such 
as where some of the years are extraordinary years. 
[p. 965, col. 1.] 

Where a Revenue Officer calculated for each village 
the average annual value of the rent based on the 
value of rent which accrued due in kind for each of 
the ten perang eare-and then divided this rènt 
amongst the ous figlds by considering the nature 
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as soil, the irrigation factlitles etc., of these 


alds: 

Held? that the method adopted was a proper one. 
[p. 984, col. 2.] 

The High Oourt has revisional jurisdiction over the 
orders of the Board of Revenue passed under Ch XI 
ofthe Madras Estates Land Act. [p. 965, col. 1: 


Petitions, under a. 115 of the C. P. C and 
s5. 107 of the Government of India Act, to 
revise the orders of the Board of Revenue, 
Madras, in S. R.A. No. 3 of 1922 and other 
connected appeals. 

The Advocate-Genera#, for the Petitioirers, 

Mr. S. Srinivasa Iyengar, for the Re- 
spondent. 


JUDGMENT.—These revision peti- 
tions relate to the settlement of rents in 
seven villages in the Mandasa Estate and 
have been filed against the order of the 
Revenue Board which confirmed, with some 
alterations the order of the Settlement 
Officer, Ganjam. E 

The ryots put in an application for Survey 
and Settlement in Fasli 1321. The order 
of the Settlement Officer was passed in Fasit 
1331. In determining the fair and equit- 
able rent in respect of the lands; the Settle- 
ment Officer acted upon the principle em- 
bodied in 8.40, sub-s, 3, cls. (a) and (b) 
as he was entitled todo, under s. 168 (2) of 
the Madras Estates Land Act; and in cal- 
culating the average rental value, he took 
into consideration the ten years ending 
with Fast 1831. He also excluded Fasli 
1328 from his calculation as that had been 
declared to bea famine year by the Govern- 
ment. The Board of Revenue ordered that 
Fasits 1329 and 1330 also should be left out 
of account in making the calculation. : 

The learned Advocate-General on behalf 
of the ryote who are the petitioners herein 
argued before us three points: (1) That 
Faslis 1328, 1329 and 1330 having been 
excluded, the Court below has in its final 
order taken only a seven year average 
instead of a ten year average and that, 
therefore, it should have taken fnto con- 
sideration the average rental value of 
Faslis 1319, 1820 and 1321 also to make 
the ten years required under $. 40, sub-s (3), 
ci. (a) (2). That the method of calenlating 
the rent payable for each fell adopted by 
the Revenue Officer and accepted by the 


Revenue Board is not correct; and (3) that. 
in determining the fair and equitable rent, 


the Revenue Officer has not paid sufficient. 
attention to the rent paid by the occupancy 
yyots of the neighbouring lands 


Point No, 1, In settling a fair and equite 
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able rent s. 168 (2) states that the officer * * 
shall have regard to the provisions af this 
Act for determining the rates of rent pay- 
able by a ryot. This entitled the officer to 
rely upon the provisions of s. 40 (3) dealing 
with the commutation by suit of rent pay- 
able in kind, and under cl. (a) the officer 
shall take into consideration “the average 
value of the rent actually accrued due to 
fhe landholder during the preceding ten 
years other than the years which the Toal 
Government may netify to be orto have been 
famine years in respect of any local area" 
ete. In Sivana Pandia Thevar v. Zemindar 
of Urkad (1) it was decided that the 
“'preceding ten years” in this clause means 
“the ten years preceding the year in which 
the Collector determines the amount of the 
commuted rent and not the ten years pre- 
ceding the year in which the suit is insti- 
tuted.” The argument in the lower Court 
_ was ihat in calculatifig the average rental 

value the ten vears previous to the date of 
the application for settlement of rents should 
have been taken into consideration by the 
Oollector. This argument was rightly over- 
ruled in view of the aforesaid deci-ion. 
The present argument that the three Faslis 
1323, 1329 and 1330 having been excluded, 
in order to make up the ten years mention- 
ed ins, 40(3) cl (a), the three Faslis 1319, 
1320 and 1321 immediately preceding Fasli 
1322 should have been considered was not 
put forward either before the Settlement 


Officer or before the Board of Revenue. - 


The argument is ingenious but is not 
warranted by the wording of cl. (a) of s, 40 
(2) which refers to the preceding ten years 
other than the years which the Local Goy- 
eroment may notify to be or to have been 
famine years, thus excluding from the ten 
years any year which may have been so 
notified, The exclusion of any year or years 
from the ten years’ period does not mean 
that the statutory term is thereby extended. 
No authayity is cited in support of the pre- 
sent contention. This argument is, there- 
fore, overruled. 

Point No. 2. The method adopted by the 
Revenue Officer was this: He calculated 
for each village the average annual value 
of the rent based on the value of rent which 
accrued due in kind for each of the ten 
years ending with Fasli 1331 excepting 
Fasli 1328, and then he divided this 
tent amongst the various fields by con- 

(N 43 Ind, Oas. 498; £1 M. 109; 6 L, W. 412; 34A 
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sidering the nature of the soil, the 
eirrigation facilitfes, etc., of these fields. 
The learned Adv8cate-General contends 
that instead of following this method, he 
should have first of all found out the rent 
for each field separately with reference to 
the condition of the land, the nature of the 
soil, etc. On the presentation of their 
appeals, the Revenue Board referred this 


“ matter tothe Special Settlement Officer and 


he submitted a very careful and detailed 
explanatiqn as to the method adopted by 
him which appears at page 85 of the printed 
papers. Section 168 lays down that a fair - 
and equitable rent should be settled having 
due regard tothe other provisions of the 
Act. Notwithstanding this limitation, s. 168 
leaves a large discretion to the Settlement 
‘Officer as regards the actual method to be 
adopted by him in settling the question 
of fair and equitablo rent on any holding or 
village. Neither s. 168 nors. 40 prohibits 
the method adopted by the Settlement 
Officer in this case in fixing the rate of cash 
rent of each holding. If the method sug- 
gesled by the Advocate General had been 
followed, the result would have been, as 
pointed out by the Settlement Officer, only 
a reduplication of work without the ulti- 
mate result being affected in any appre- 
ciable way. In following the method that 
he adopted, the Settlement Officer was 
mainly guided by considerations such as 
the condition of the land, the nature of the 
soil, the irrigation facilities, distance in the 
village of the various fields. We agree 
with the Board’s opinion that the method 
followed by him was the best that could 
have been adopted in the circumstances of 
the case. 

Point No. 3--We do not think that there 
is any substance in this argument. The 
Revenue Officer has given sufficient con- 
sideration to the rents of the neighbouring 
lands. No doubt, in the immediate neigh- 
bourhood of she Mandasa Estate the rents 
are rather low in certain villages, but the 
Revenue Officer has considered this point 
and Has given reasons for ‘not adopting 
these low rates. As stated in para. 10 of his 
order, taking various circumstances into 
Consideration, he has adopted a method 
which he considers fair to both parties, 
and this has been accepted by the Revenue 
Board as well. We see no reason to inter- 
fere with the Board’s decision on this point, 

These revision petitions must, therefore, 
be dismissed with costs, . ° ° 


(B5 1. O. 1926) 


Mr. Srinivasa Iyengar on behalf of the 
gemindar has filed a memorandum of cross- 
objections in each of these revision peti- 
tions. He-arguesethat the Revenue Board 
was wrong io having excluded from com- 
putation of the ten years F'aslis 1324 and 
1330. No doubt, the two Faslis 1329 and 
1330 were not technically declared famine 


years, but, as the Board points out extra- . 


ordinarily high prices prevailed in those 
Faslis. In dealing with commutation the 
High Court pointed out in Sivan@ Pandia 
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sion. As wehave decided to dismiss thes - 
revision petitions and the memoranda cf 
objections, wado not think it 1s necessary to 
discuss the validity of these obj ections. 

We dismiss the memo of objections glso 
with costs. 


yV. N. Y. Petitions dis misse: 


Thevar v. Zemindar of Urkad (1) that “the 


average of ten years is only toform one 
of the considerations for the fixing of com- 
muted rent, that the Court is at liberty to 
take other facts also into consideration, 
where the circumstances are peculiar (such 
as where some of the ten years are extra- 
ordinary years). In view of the high prices 
in Faslis 1329 and 1330, we think the Board 
cannot be said to have acted wrongly in ex- 
cluding these two F'aslis from the period of 
ten years ending with Fasli 1331. 

The other points raised, such as that the 
Mandasa prices and not the Sompeta prices 
should have been considered, etc., are minor 
questions of fact which cannot be urged in 
revision. 

We may add that Mr. Srinivasa Iyengar 
on behalf of the respondent took a prelimi- 
nary objection that the High Court has no 
revisional jurisdiction over the orders of 
the Board of Revenue passed under Oh, XI 
of the Madras Estates Land Act. It was 
recently held in Narasimha Rao v. Ryots of 
Pedamamidipillai (2) to which one of us was 
a party, that revision'petitions unders. 119 of 
the ©. P. O. would lie to the High Court 
against such orders. Mr. Srinivasa Iyengar 
argues that the Revenue Board is not a 
Civil Court subordinate to the High Court, 
that s. 192 of the Estates Land Act does 
not apply to proceedings contemplated by 
this Chapter, that these proceedings did not 
fall within parts A and B of the Schedules 
to the Estates Land Act, that orders passed 
under this Chapter are in the nature of 
proceedings passed by Revenue Officers 
purely in their capacity as Revenue Offizers 
and as such their decisions are not decisions 
of any Civil Court. It is contended that 
these considerations which specially apply 
to orders passed under Oh. XI of the Madras 
Estates Land Act were not brought 
to their Lordships’ notice in the above deci- 


- (2) 94 Ind. Cas. 18t» (1926) M. W, N, 131; 23 L. W. 
300: A. L R. 1996 Mad. 489, ` 


‘Gupta, for 


ALLAHABAD HIGH COURT. 
Seconp Orrin APPRAL No. 1790 or 1923. 
April 20, 1926. 

- Present :—Mr. Justice Sulaiman. 
BALI NATH—PLAINTIFF—APPELLANT 


VETSUS 
BANWARI LAL—DEFENDANT— 
RESPONVENT. 


Civil Procedure Code (Act V of 1908), 8 1: 
Execution of decree—Sale, confirmation of—.Luct on 
purchaser, title of—Sale certificate, whether nees 


ider s. 65 ofthe O.P. ©. the issueof n nak 
certificate is not essential for completing the titi ot 
an auction-purchaser and the property vests in the 
auction-purchaser from the date of the sale. ip ‘6: 
col 2] i 

Second appeal against a decree of the 
Additional Subordinate Judge, Baharen- 
pur, dated the 3rd May 1923. 

Mr. S. B. Johari, for the Appellant. 

Messrs. Saila Nath Mukerji and S. N 
the Respondent. 

JUDGMENT.—This is a plaintifs 
appeal arising out of a suit for redempticn. 
In 1881 Diwan Singh had made a possessory- 
mortgage in favour of ihe respondenr 
Banwari Lal and his father. Subsequently 
in the execution of 4 simple -money-decree 
against Diwan Singh, his equity of redemp- 
tion was put up for sale at auction and, was 
purchased by Munshi Lal in 1889. dt ts 
admitted that this sale was confirmed by 
Munshi Lal. But there is no proof that any 
gale-certificate was,ever granted to Mupsl.i 
Lal, The possessory mortgagees have 
remained in possession all along. The 
plaintiff came into Court on the allegation 
that Munshi Bal, the auction-purchaser, 
had transferred his rights-In-interest to 
Diwan Singh, the original judgment- 
debtor, who is the ancestor of the 
present judgment- debtor. Both the Courts 
below have dismissed the suit. The lower 
Appellate Court has held “that the learned 


Munsif was right in disbelieving thee story 


e * 
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of the plaintiff that-Munshi Lal transferred 
“his propertv to Diwan Singh. The finding 


, means that the alleged transfer by Munshi 


Lal.in favour of Diwan Singh has not been 


‘ established, The plaintiff, therefore, cannot 


succeed on the ground of any such allega- 
tion. . : 3 
As a last resource itis contended on behalf 
of the plaintiff that inasmuch as Munshi 
Lal did not take out a sale-certificate aftér 
theconfirmation ofthe sale, no rights vested 
in him under s. 316 of the old O. P. C.and 
that the property remained vested in the 
judgment-debtor Diwan Singh. On this 
basis the plaintiff claims in second appeal 
to be entitled to redeem the property. 
Under the old Act WIJI of 1859, it was 
held by their Lordships of the Privy Coun- 
cilin Buhuns Kowur v. Buhooree Lal (1), 
that the Act did nothing more than create 
a statutory evidence of the transfer, in place 
of the old mode of transfer by Bill of sale. 
This was the view followed by a Full Bench 
of this Court inthe case of Jagan Nath v. 
Baldeo (2) where it was held that it was not 
incumbent on a purchaser at an execution 
sale under Act VIII of 1859, which was con- 
firmed, when suing for possession of the 
‘property, to produce a sale-certificate, the 
confirmation of sale being sufficient evidence 
„of title in bis favour. Section 316 of Act 
XIV of 1882 created some difficulty because 
its language was different, inasmuch as it 
said that the title to the property sold shall 
vest in the purchaser from the date of such 
certificate and not before. But even under 
that Act it was held in numerous cases that 
«the auction-purchaser did at the very -least 
acquire an equitable title to the property, 
es foon as the sale was confirmed, ide 
Yeshwant Baburao v. Govind Shankar (3). 
The case of Chiddov. Piari Lal (4) is a 
direct authority in point. There the equity 
of redemption had been sold in execution of 
a simple money-decree and ihe sale had 
been confirmed but the purchaser bad not 
obtained a sale certificate, A representative 
of the judgment-debtor brought a suit for 
redemption of the mortgage ignoring the 
auction-purchese. .Aikman held that as 
the plaintiff's equity of rédemption had 
been sold and the sale had been confirmed, 
1) 14 M. I, A. 496 ; 
R Ts. 3 Sar. P. O 1.80 20 ft R s uaa 
a 5 A. 305, A. W. N. (1883) 48; 3 Ind, Dec. (N, 9) 


(3) 10 B. 453; 5 Ing, Dec. (N. 8) 690. 
jO 19 A. 188; A, W. N. (1897) 14; 9 Ind, Dee, (x. s.) 


‘wt 
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the mere fact of the auction purchaser not 


- having as yet qbtained a sale-certificate 


would not entitle the plaintiff to treat the 
sale as anullity and to maintain the present 
suit for redemption. Itis clear, therefore, 
that even if the suit had been brought 
under the old Code, the plaintiff would not 
have been able to succeed, © 

The present law isnow embodied in s. 65 
ofthe new O. P. O. Underthat section the 
issue of a sale certificate is not at all 
essentid#l and the property vests in the 
auction-purchaser from the date of the sale. 
If this rule is to be treated as a rule of pro- 
cedure and the present suit be governed by 
the new C. P. O., no difficulty would he felt 
in the way of the defence and the plaintiff 
would undoubtedly be out of Court. Even, 
however, if the case were governed by the | 
old Act, the plaintiff has no locus standi to 
sue. 

The appeal is accordingly dismissed with 
costs, including fees on the higher scale. 

Z, K. Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATA DRORKBE 
No. 118 or 1923. 

April 16, 1426. 
Present:—Mr. Justice Adami. 
HARGOBIND SINGH-—-PLAINTIFE—- 
APPELLANT 


. VETSUS 

KISHUNDEYAL GOPE—DBEFENDANT 

—— RESPONDENT, 

Evidence Act (I of 1878), 8. 74--Crop-cutting report 
under s. 40, Bengal Tenancy Act, whether public 
document—Bengal Tenancy Act (VIII of 1885), 8.71 
—Tenant removing crop without its appraisement— 
Presumption—Civil Procedure Code (Act V of 1908), 
O XLI,r $1—Appellate Court reversing judgment of 
Court below—Necesstly of giving reasons. 

A crop-cutting report of land drawn up hy a 
Deputy Collector acting in his official capacity under 
s. 40 of the Bengal Tenancy Act, 18 a public docu- 
menf. [p 968, col. 1] 

Taru Patur v. Abinash Chunder Dutt, 4 O. 79; 2 
Shome L R 54; 2 Ind. Dec. (N 8) 52, referred to. 

Where a tenant removes a crop without having it 

roperly appraised, the presumption arises against 

im and the landlord is entitled to the full measure 
of crop as of the best crop in the neighbourhood ofa 
similar character to that harvest. [p 967, col. 2.) 

Balak Mahton v. Mathura Ram Dubey, 52 Ind. Cas, 
267, referred to. : 

Where an Appellate Court wishes to reverse the 
findings of the below, it iéebound,to give reasona, 
[p. 968, col. 1.] ss ; - 


t95 1. ©. 1986] 


Appeal from a decision of the Officiating 
Subordinate Judge, Pafna, dated the 9th 
December 1922, ‘reversing that of the Munsif, 
Patna, dated the 28th February 1922. 

Mr. Sarjug Prasad for Mr 58. N. Roy, for 
the Appellant. 

Mr. N. N. Sinha, for the Respondent. 

 JUDGMENT.—The: plaintiff in the 
Suit is appellant here. He sued for reco- 
very of arrears of produce rent for the 
years 1325 to 1328, he being the landlord 
of the 16 annas share. Heclaiméda half 
share of the paddy crop for the years in 
suit, 1325-1328, at the .rate of 18 to 22 
maunds per bigha and in respect of khesari 
at the rate of 8 to 12 maunds per bigha. 
The defendant pleaded payment and assert- 
ed that the produce of the paddy lands was 
only 24 to 4 maunds per bigha and that 
there was no khesari grown on the lands. 
The plea of payment was disbelieved by 
both the Courts to prove the produce. The 
plaintiff produced someappraisementkhesras 
said to have been drawn up by his own 
man, also the report ofa crop-cutting experi- 
ment made by a Deputy Collector, whomade 
the crop-cutting experiment in the course 
of a case under a, 40 of the Bengal Tenancy 
Act respecting this same land. He held that 
a copy of the report was a copy of a public 
document and was admissible in evidences. 
The Munsif also found that both paddy 
and khesamri were grown on the land, and 
he gave reasons for finding that khesari 
was grown. The defendant admitted that 
where the lands are irrigated by a canal, 
rubi crops are grown, and he found that 
the lands in suit are irrigated by a canal. 
The learned Munsif refused to place any 
reliance on the appraisement khesras pro- 
duced by the plaintiffas he doubted their 
genuineness. He gave the plaintiff a dec- 
ree for two-thirds of the amount claimed 
for the paddy and khesari. 

On appeal the learned Subordinate Judge, 
while agreeing that the paymént by the 
defendant was not proved, held that there 
was no good „evidence to support. the 
plaintiff's claim as to the amount of paddy 
‘grown. He held that the crop-cutting 
report was not admissible in evidence, not 
being a copy ofa public document, and he 
found that the witness brought to prove 
the plaintiff's appraisement /thesras was 
altogether unreliable. He held, therefore, 
that the plaintiff having failed to produce 
any satisfactorye evidence to prove the 


amount of ‘his claim, the suit would have 
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to be decreed at the amount of paddy ne: 
®igha admitted by the defendant. Hecis 
allowéd the plaintiff's claim for khesir 
altogether on the ground, I suppose, that 
the plaintiff had no sufficient evidence 
and the defendant denied that khes1: 
was grown. It is true that, where .a 
plaintiff claims a certain amount of rent 
jn cash and the defendant admits a lesser o 
amount, unless the plaintiff can give good 
proof of the larger amount being payable, 


the suit will be decreed ‘on the defendant's 


admission. Buta different situation arises 
in the case ofa claim for bhaoli rent. Hf 
tenants cut and take away crop before it 
can be appraised or do not attend at the 
appraisement,it is impossible for the land- 
lord to give any certainty of the amoun! 
of crop produced on the land, and even if 
he sends his own man to make an apprais. 


`. ment, the khesra drawn up by his own 


man is given little credence by the Court 
becausé it isa document drawn up by the 
plaintiff himself. 

In the case of Balak Mahton v. Mathura 
Ram Dubey (1) sub-s. 4 of s. 71 of the Bengal 
Tenancy Act was referred to. That sub- 
section runs as follows :— 

“If the tenant removes any portion of 
the produce at such a time orin such s 
manner as to prevent the due appraisement 
or division thereof at the proper time, ihe 
produce shall be deemed to have been as 
full as the fullest crop of the eame descrip- 
tion appraised in the neighbourhood on 
similar land for that harvest.” And the 
learned Judges inthe case I have men- 
tioned remarked that this sub-section seeme 
to contemplate that where tenants do re- 
move & crop without having the same pro- 
perly appraised, the presumption arises 
against them and the landlord is entitled 
to the full measure of the crop as of the 
best crop in the neighbourhood of a similar | 
character to that harvest. 


In the present case the tenant-defendsnt 
had taken away the crop and gave nb op- 
portunity for an appraisement, and I do 
not think that he can be allowed to derive 
profit from the fact that the landlord had 
no opportunity of finding out what the 
produce really was. The landlord did 
produce a crop-cutting report of lands 
close to the lands in suit and that report 
was drawn up by a Deputy Collector acting - 
in his official duty under s. 40 of the 


(1), 52 Ind, Oas. 267, ii 


+ 


$ 
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Bengal Tenancy Act. A question has been 


raised in the case whether that report is a 


public document which would be admigsible 
in this case. According to the case of 
Taru Patur v. Abinash Chunder Dutt (2) 
the report would seem to bea public docu- 
ment. In that case it was held that a 
jamabandi prepared by a Deputy Collector 
while engaged in the settlement of land 
“under Regulation VII of 1822, isa publice 
document within the meaning of s. 74 of 
the Evidence Acte That case has been 


considered in several cases since, but where 4 


the finding has been differed from, it has 
been differed from, on the ground that in 
the cases where it was differed from, the 
document had been prepared by a Govern- 
ment official performing the duties for 
Government as landlord. 

In my mind, the report of the Deputy 
Collector made in the case under s. 40 
should be considered a public document 
and the evidence of the amount produced 
by the land should be admitted, and the 
decision of the suit with regard to the 
paddy produce should be based on that 
crop-cutting report as it was by the learned 
Munsif. 

As to khesari, the learned Subordinate 
Judge gives no reason why he disallowe 
the claim. The learned Munsif found de- 
finitely that khesari was produced and if 
the Subordinate Judge wished to reverse 
that finding, he was bound to give reasone. 
The reasons given by the learned Munsif 
are good and cogent reasons, and in this 
point too, the learned Subordinate Judge 
was mistaken. l 

I set aside the decree of the lower Appel- 
late Court and restore the decree passed by 
the Munsif. . 

The appellant will get his costs in both 
Courts. 

R. L.” Decree set aside, 
ma 40. 78; 2 Bhome L. R. 54, 2 Ind. Dec. (x. B.) 


VELAYUDA PANDARAM V. BUNDARA BALAKUMARASWAMI MANIAGARAR, [9541. O. 1926] 


RTADRAS HIGH COURT. 
Seconp Civin APPRAL No. 336 oF 1920. 
Aprib 14, 1925. 

Present:—Mr. Justige Odgers. 
VELAYUDA PANDARAM AND oTHERS— 
PLAINTIFFS—ArPBLLANTS 
vyersu$s 
SUNDARA BALAKUMABASWAMI 
MANIAGARAR AND oTHERS—DEFSNDANTS 
—-RKSPONEERNTS. 

Civil Procedure Code (Act V of 1908), s. 1l—Res 
judicata—Untenable claim, wilful inclusion of in 
second suit æ as to give gurisdictton to superior Court, 


efect of. i 

Ehe en as well as the nature of the snit must be 
taken into consideration in deciding whether a sub- 
sequent suit ig barred under s. 11, O. P. O. [p. 969, col. 
2 


A plaintiff cannot be allowed to get over the bar of 
res judicata by including in a later sult, a clearly un- 
tenable claim and thereby wilfully inflating his claim 
in order to give jurisdiction to a superior Court. 

wid 


Venkata Narasimha Appa Rao v. Narasimha- ` 
charynlu, 6 Ind. Oas. 287; 21 M. L. J. 154; TM. L.T, 
224, 9 M. L. T. 89, followed. h 


Second appeal against a decree of the 
District Court, Ramnad at Madura, in A. 
S No. 861 of 1918, preferred against 
that of the Court of the Temporary Sub- 
ordinate Judge, Ramnad at Madura, in O, 
S. No. 49 of 1916. 

Messrs, T. R. Ramchandra Iyer, B. 
Sitaram Rao and S. R. Muthuswami Iyer, 
for the Appellants. 

ee Krishnaswami Iyer. and K. V. 
Venkata Subrahmaya Iyer, for the Respond- 
ents. 

JUDGMENT.—This was a suit forthe 
recovery of certain moneys with interest at 
12 per cent per annum being arrears of an- 
nuity due for Faslis 1318 to 1325. The step- 
brother of the zemindar of Vadimitta ob- 
tained a decree for a half share in a sult 
for partition i theJilla Court of Tinnevelly 
in 1848. The zemindar appealed and pend- 
ing the appeal a compromise, Ex. B, was 
effected in 1848, the step-brother under it 
giving up his claim to a share in the zemin- 
dari in consideration of an annuity of 
Rs. 950 per annum to be made a charge 
on the rents of 8 villages. The step- 
brother died leaving three sons, Kumara 
Etta, Venkateswara Etta and Dalavoy. In 
1863, the two latter instituted a suit for the 
division of the annuity making their bro- 
ther Kumara Etta andthe zemindar defend- 
ants. The suit was also compromised and 
the two plaintiffs became entitled to an 
annuity of Rs. 2&0 out of Rs. 950, Dalavoy 
died and his right passed to Venkateswara 
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by survivorship. On12th February 1895 
Venkateswara hypothecated his right in 
Rs. 280 to plaintiff under Kx. A. Plaintiff 
sued on foot of Kx. A (O. 8. No. 157 of 1899 
Sattur District Munsif's Court) and got a 
decree Ex, D. In execution of the decree he 
brought the right to the annuity to sale 
. Bod purchased, it himself on the 3lst March 
1905. . The Vadimitta estate meantime was 
the subject of litigation among rival claim- 
ants. The Collector of Tinnevelly filed an 
inter-pleader suit (0. 8. No. 63 of ,1899) to 
which all the rival claimants were parties. 
The suit was referred to arbitration and 28 
compromise, Ex. EB, folldwed and the 9th 
defendant in that suit who is the lineal 
descendant of Kumara Etta, instead of the 
annuity of Rs. 950, got an one-fourth share 
in the Vadimitta Estate He isthe frst 
defendant in this suit. Under Ex, E Rs. 280 
which had to be paid by the present first 
defendant out of Rs. 950 was made a charge 
on the one-fourth share allotted to the first 
defendant instead of a charge on the 8 
villages as in Ex. B and the first defendant 
was made liable- to pay this sum. On the 
foot of Ex. D-1 the plaintiff sued in O.B No. 
533 of 1908 in the Sattur District Munsif's 
Court for the recovery of the annuity due 
for three years F'aslis 1315 to 1317 claiming 
a charge in respect of it on the 8 villages. 
He obtained only a money-decree and the 
High Court. held on the construction of 
Ex. B which is Ex. F (1) in the present 
suit, that there was only a personal cove- 
nant on the part of the obligee to pay the 
annuity coupled with the special remedy 
defined in the document. Before the Sub- 
ordinate Judge it was argued that the 
plaintiff was entitled to no interest on the 
annuity, and, secondly, that his claim fora 
charge was res judicata by reason of the 
decision of the suit, O. § No. 533 of 1908. 
The Subordinate Judge held that the claim 
forinterest, was wholly untenable and unsus- 
tainable and had merely been added in 
order to enable the plaintiff to institute a 
sult in the Court of the Subordinate Judge 
instead of that of the District Munsif 
where it would have been clearly barred 
as having been decided in O. 8. No. 533 of 
1903. The District Judge upheld the point 
of res judicata and also held that thoughthe 
compromise Ex. E created a charge for 
Rs. 280 the plaintiff, a party to it was not 
entitled to enforce the covenantin his favour 
_ against the defendant, 

_ Two points were argued before me in 
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second appeal, namely, that the appelliu: 
could enforce the charge under Ex. || enc 
second 1§ that the decision of the lower Court: 
as to res judicata was wrong. With regera 
to the second point which I will deal with 
first, it is said quite rightly that the amon: 
as wellas the nature of the suit must be 
taken into consideration in deciding whethev 
a subsequent suit is barred under s. 11, C 
P.O. Theauthorities quoted for the apy el- 
lant are all cases where the subsequent sui: 
in thehigher Court was bena fide admissible. 


e By that L mean that the claim of the plaintif 


had not been wilfully inflated simply in 
order, to give jurisdiction to the superio: 
Court. Here interest was disallowed in all 
the Courts below, and in the High Court 
the second appeal was dismissed. It dnes 
not appearin so many words from the judg- 
ment that the question of interest yas 
argued but it was taken in the grounds 
of appeal and I must take it that the whole 
of the plaintiff's claim which included n- 
terest as set out in the plaint was found 
against. The judgment of the High Court 
in second appeal was delivered on the lith 
December 1915. The plaint in the present 
suit was presented on 8th April 1916. I 
seems to me, therefore, that the plaintiff 
must have known that his claim efor 
interest was wholly unsustainable as found 
by the lower Courts and that the learrea 
District Judge was right in saying that 
the plaintiff cannot-escape the bar of res 
judicata by merely waiting for seven years 
in order to increase his claim to an amount 
of Rs. 3,000. This point is sufficient to dis- 
pose of the second appeal as if interes! is 
disallowed, there is no doubt that the pre- 
sent claim is concluded by the judgment in 
O. S No. 533. Reference may be made tt 
the case reported as Venkata Narasin:hu 
Appa Rao v. Narasimhacharyulu (1) where 
it was held by a Bench of this Couft that 
the plaintiff cannot be allowed to get over- 
the bar of res judicata by including in a later 
suit, a clearly untenable claim. The sub- 
ject matter of this suit is the same as in 
the former, namely, the recovery of the n- 
nuity of Rs. 280 and interegt. It does not, 
in my opiniog, make any difference that 
the suit in the High Oourt was decided on 
Ex. F (1).and the present suit is brought in 
respect of Ex. E The decision of the leain- 
ed District Judge was right and the recond 


L T. t24, 


(D 6 Ind, Oas. 287; 21 M. L., Y. 154; 7 M. 
9 Ai L. T. 88. 


970 


appeal must be dismissed with costs of 11th 
and 10th respondents, two sets. ° | 
V.N, V. Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First APPBAL FROM ORDER No. 135 
oF 1925. 

8 March 8, 1926. 
Present:—Mr. Justice Walsh and 
Mr. Jystice Dalal. 
* ABDUL ALI KHAN AND ANOTHER 
—~DEFENDANTS—APPRBLLANTS 
VETSUS 
MUHAMMAD ISMAIL— PLAINTIFF AND 
RAHIM BAKSH AND OTAERS—DEFENDANTS 
— RESPONDENTS. 

Precedents—Finding of fact of superior Court 
Inferior Court, whether bound. 

An inferior Gourt is bound to follow the findings 
of fact of Appellate Court, only if the Appellate 
Oeurt, having jurisdictien to review findings of fact, 
expresses a definite approval or definite disapproval 
of a particular finding and the same set of facts comes 
before an inferior Court on a subsequent occasion in a 
later stage of the same litigation. 

_ First appeal from an order of the Sub- 
ordinate Judge, Gorakhpur, dated the 2nd 
June 1925, 

Mr. Haribans Sahai, for the Appellants. 

Mr. Sankar Saran, for the Respondents, 

JUDGMENT.—This judgment can- 
not stand. We desire to pay every 
respect to the view taken by the lower 
Appellate Court, and to the respect which 
he himself desires to pay to the opinions 
expressed in judgments by learned Judges 
of the High Court sitting in appeal. But 
the opinion of our learned brother, which 
the Judge of the lower Appellate Court “has 
followed in this case, was admittedly a 
miere dictum ona question of fact, which 
the learned Judge had no power to decide, 
because he was sitting in second appeal, 
and upon evidence which was not the same 
“ag the evidence in this suit, upon which 
the first Court had to determine and the 
lower Appellate Court had to decide in 
appeal. If on the same set of facts an Ap- 
pellate Court, with jurisdiction to review 
findings of fact, expresses a definite ap- 
proval, or definite disapproyal, of a par- 
ticular finding, and the same set of facts 
comes before an inferior Court on a sub- 
sequent occasion in a later stage ofthe same 
litigation, undoubtedly the view expressed 
‘by Judge of the Court below is the correct 
one. The Privy eQOouncil have recently 
pointed out that, even on a question of 
fact, inferior. Courts are bound to follow, on 


NANKU PRASAD SINGH V, KAMTA PRASAD SINGH, 


(95 1. O. 1926) | 
the same issues findings of fact pronounced 
by a superior Court. But there is a 
broad distinction betweena decision by 4 
Court having jurisdiction to review facts, 
and an expression of opinion on admittedly 
imperfect material astoa future issue by 
a Judge determininga point of law with 
no authority to determine a question of 
fact. No doubt the Judge in the lower 
Appellate Court felt himself limited and 
hampered by so clear an expression of 
opinion. ° Butif he had analysed the posi- 
tion, he would have seen that all that the 
Judge of the High Oourt had done was 
first definitely to state that he could not 
interfere with the findings of fact, and 
secondly to express a passing opinion 
that if the only evidence were the evi- 
dence of which he then happened to be 
aware, he would have accepted it. But 
the matter came before the lower Appellate 
Courton a totally different footing with 
other evidence, and the lower Appellate 
Court could not, whatever respect it might 
feel for the opinion of a Judge of the High 
Court and even though it was willing to 
follow it, evade the responsibility of 
deciding the question of fact for himself 
upon the evidence before him, taking into 
account the dictum to which his attention 
was drawn inthe High Court’s judgment, 
and which he would be free to follow, or 
to depart from, if he felt impelled to do so 
by other evidence. 

We must, therefore, allow the appeal, 
and inasmuch asthe lower Appellate Court 
has definitely expressed its view that if 
it had not béen for the dictum which it 
followed it would have adoptad the view 
of the first Court, we must restore the 
judgment of the Munsif with costs here 
and below, including in this Court fees on 
the higher scale. 


8. 8. Appeal allowed, 


4 PRIVY COUNGIL. 
APPEAL FROM THE Patna Hica Court. 
January 19, 1922, 

Present: —Lord Atkinson, Lord Phillimore, 
Sir John Edge and Mr. Ameer Ali. 
NANKU PRASAD SINGH—PLaIntiFr—. 
APPELLANT 
versus 
KAMTA PRASAD SINGH AND OTRERE— | 

Dr FEN DANTS— RESPONDENTS. 
Mortgage—Sale of equity ofredemption~—Agreement 


[95 I. O. 1920) 


by purchaser to poy off. morigage—-Personal liability, 
whether incurre 

A purchaser of the equityf redemption of mort- 
gaged property who agrees to pay off the mortgage 
with a portion of the purchase-money which is left 
with him does not incur any personal liability in 
respect of the mortgage debt. 

Appeal against a decision of the Patna 
High Oourt, dated the 7th June 1918, revers- 
ing that of the'Sub-Judge, Patna, dated the 
29th March 1915. 

Messrs. De Gruyther, K. C. and B. Dube, 


for the Appellant. . 
Mr. E. B. Raikes, for the Respondents. 
JUDGMENT. 


Lord Atkinson, J.—Their Lordships 
have considered this case,.and they think it 
is clearthat no personal liability was in- 
curred by the purchasers of the equity of 
redemption, who, their Lordships under- 
stand, are defendanta Nos. 2 to 11, of whom 
only five are respondents here. Their Lord- 
ships, therefore, think that the decree of the 
High Court was right and that the point 
made by the appellant fails. 

The decree of the High Court, which is 
in general terms, will, however, be amended 
so as to make its intention clear. So much 
of the decree of the Court of the Subordi- 
` nate Judge as relates to the sale will stand, 
but it will be modified to the extent of 
declaring that the purchasers of the equity 
of redemption are under no personal liabi- 
lity to the plaintiffs, 

As to the costs, their Lordships think 
that the decree in the Subordinate Judge's 
Court should be modified and that the de- 
fendants Nos. 2 to 1l and the plaintiffs 
should bear their own costs in that Court, 
The appellant must pay the costs of this 


appeal. 

Their Lordships will humbly advise His 
Majesty accordingly. ° 

2 E, Appeal dismissed. 


Solicitor for the Appellant :—Mr. Henry 
S. L. Polak. 

Solicitors for the Responderts :—-Messrs. 
Watkins and Hunter. 


CALCUTTA HIGH COURT. 
AppRal FROM ORDER No. 292 or 1924. 
December 21, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Panton. 

Raja RESHER CASE LAW—APPELLANT 
VETSUS 
KEDARNATH MARIK AND OTHERS— 

: ‘RESPONDENTS. a. 
Beagal Tenancy Act°(VIII of 1885), s. 108—Revt- 


REGHRE OASE LAW V. REDARNATA MARIK. 


è whether 


“ 1924, reversing that of the Revenue Oftce,, 


Y without 
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sion of order— Application made within D m 13 
suficient. f 
_ Fowthe purposes of s. 108 of the Bengal Tenancr A ‘t 
it is sufficient for an application for revision: ! .n 
order to be made within 12 months from the date. f 
the order sought to be revised, even if the passi g f 
the order of revision takes place more than 12 mut! g 
after such date. [p. 972, a 1] | 
Appeal against an order of the District 
Judge, Midnapur, dated the 2lst of Jul 


Midnapur at Khajraberi, dated the 251) 
of April 1924. ° A 
Mr. Narendra Ch. Bose (with him Baby 


® 
Nalin Chandra Pal), for the Appellant. 


Babu Manmatha Nath Ganguly, for tha 
Respondents. 


< JUDGMENT. 

Greaves, J.—The short point thet 
arises in this appeal is with regard to tha 
construction to be put on certain worda 
appearing in s. 108 of the Bengal Ten- 
ancy Act. That section provides that ane 
Revenue Officer specially empowered by 
the Local Government may, on an appli- 
cation or of his own motion within ]2 
months from the making of any order or 
decision under the sections therein men- 
tioned, revise the same, and the poin: is 
whether the revision must be within. tha 
period of 12 months from the order soughy 
to be revised or it is sufficient if the appli- 
cation at the instance of a party interested 
is made within 12 months, even if tho 
order is passed subsequent to the expiry 
of the 12 months from the application 
The material facts are as follows:--11 
October 1916 the Record of Rights was 
finally published. The suit was ceon- 
menced, under s. 106 of the Bengal Ten- 
ancy Act, onthe 19th January 1917. On 
the 8th April 1918 the decree in that cui. 
was passed. On the 3rd December 1999 
more than 4 years after the decree, ‘an ap- 
plication for revision was made unde~ 
s. 103 of the Bengal Tenancy Act. It DUT- 
ported to have been made undef O. IX 
r. 13, but in fact it must have been emade 
under s, 108. On the 16th April 192% 
the application was granted and a re-tiia) 
was ordered. | On the 14th March 1991 
that is tosay, within 12 months of thi 
previous order, the present appellant ap- 
plied under s. 108 to revise the order o; 
the 16th April 1923 as having been Passed 
jurisdiction. The matter wag» 
heard on that same datę and orders were 
to have been passed on the ensujng 22nd 
April, but owing to the exigencies of the 
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Court work the passing of the order was 
deferred until the 25th April 1924, when 
the application was granted and the“ order 
of the 16th April 1923 was set aside as 
barred as having been made after the pres- 
cribed time, 

Against this order an appeal was pre- 
ferred to the Special Judge who reversed 
the order of the 25th” April 1924 as the 
erder had not been passed within one year 
from the 16th April 1923 which according 
to tho Special Judge was necessary on the 
wording of s. 103 of the Bengal Tenancy 
Act. Here we think he was wrong. We 
think it is suffiicent for the application 
to be made within 12 months even if the 
passing of the order takes place more than 
12 months after the passing of the order 
sought to be revised. Itis urged by the 
respondents that this will create an ano- 
maly, for ifthe order is revised at the in- 
stance of the officer himself it is said that 
this must be done within 12 months ac- 
cording to the wording of the section and 
that if the appellant's contention is correct 
there will bs then two different periods of 
limitation, one within 12 months from the 
date of the order itself and the other 
possibly extending to a longer period from 
the qrder. We think that the decision of 
the Special Judgeon the wording of s. 108 
was not correct and that it is sufficient 
if the application was made within the 
period of 12 months even if the order was 
not passed until more than 12 months had 
expired from the date of the order sought 
to be revised and we think that upon the 
true reading of s.108 this is the correct 
construction of the words of that section.’ 

The result is that the appeal is allowed 
with costs in all Courts, hearing-fee in this 
Court being assessed at one gold mohur. 

Panton, J.—I agree. 

ZK. ° Appeal allowed, 


MADRAS HIGH COURT. 
ORIGINAL O1vit Suit No. 615 or 1919. 

j January 16, 1925. 
Present:—-Justice Sir Kumaraswami 
Sastri, KT. 

NATARAJAN AND OTHERS, MINORS, BY THEIR 
MOTHER AND Next Frrenp OHINNAMMAL 
—-PLAINTIFFS 
versus 
P. M.A, MUTHIAH CHETTY (DroBAsED) 

: AND OTHERS—-DBFENDANTS, 
Hindu Law—MitaksMarea School—~Maintenance — 
Illegitimate children’s right to maintenance. 


NATARAJAN v, MOTHIAW OHETTY, 


(eI. O. 1926] 


Under the Mistakshara School of Hindu Law both 
among Sudras as welb as regenerate classes, persons 


®who bv reason of cerjain circumstances are not 


entitled to a share in the estate, are entitled to main- 
tenance by those to whom the estate has passed by 
survivorship and the maintenance can be made a 
charge on the family property. [p. 976, col. 1.) 

[Oase-law disenssed. } 

An illegitimate daughter equally with an illegiti- 
mateson is entitled to maintenance, with this difference, 
that while the latter is entitled to maintenance for his 


e life, the former can claim maintenance only up to the 


age of 18 or marriage whichever event happens 

earlier and in cases where the girls earn for them- 

selves by following anv particular profession, until 

She is able to earn according to the rules of her caste or 

until her marriage in case she marries, [p, 979, col 1.] 
[Case-law considered. ]- 


Messrs. NugentGrant and K. S. Krishna- 
swami Iyengar, for the Plaintiffs. 

Messrs, V Radhakrishnayya and S. Ranga- 
sami Iyengar, for the Defendants, 


JUDGMENT.—This is a suit by 
the minor plaintiffs suing by their mother 
and next friend for maintenance. The case 
for the plaintiffs is that their mother 
Ohinnammal was shortly after she attained 
puberty, kept bv the first defendant who is 
a Nattukkottai Chetty continuously and ex- 
clusively as his concubine, that plaintiffs 
Nos Land 2 are hisillegitimate sons and the 
third plaintiff his illegitimate’ daughter. 
Maintenance is claimed at Rs. 500 a month 
for all the three plaintiffs. The suit was 
originally filed against the first, defendant 
only, but he died pending suit and 2 to 5 
defendants, his undivided uncles and uncles’ 
sons, have been brought on the record. The 
first defendant filed a written statement 
denying that the plaintiff's- mother Chin- - 
nammal was continuously kept bv him as 
concubine from 1904 to 1919. He states 
that Chinnammal wasa dancing girl who 
did not abandon her usual mode of life 
which was that of prostitution and that he 
used to visit her occasionally. He denies 
that the plaintiffs are his children by 
Chinnammal., He denies that he was at 
any. time maintaining the plaintiffs or 
began neglecting them from July 1919. He 
admits that demands were made by the 
plaintiff's mother but denies his liability 


‘tO maintain them. He denies that any 


charge can be created on the property 
mentioned in the plaint. He pleads that 
he belongs to the Nattukkottai Chetty com- 
munity and is a Vysia and that in any 
event the claim for maintenance is exces- 
sive and that any maintenance that is 
granted can only be decreed,¢till the plaint- 
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ifs attain majority, The second defendant 
‘filed a written statement adopting the 
written statement of tke first defendant 
and pleading in addition that the first de- 
fondant was a member of a joint undivided 
Hindu trading family possessed of con- 
siderable property, moveable and immove- 
able, that he was not possessed of any sepa- 
rate property, that he died without leav- 
ing any issue, that his only son was adopt- 
ed to his brother during his lifetime, that 
after the death of the first defendant all 
the family properties vested by survivor- 
ship in the other defendants and that the 
plaintiffs are not entitled to any relief as 
against the surviving ‘co-parceners, The 
ard, 4th and 5th defendants filed written 
statements adopting the statement of the lst 
and 2nd defendants. 
The following issues were settled: — 


1, Was Ohinnammal kept continuously 
or exclusively by the first defendant as 
concubine ? 

2. Are the plaintiffs, children of the 
first defendant by such continuous concu- 
binage? 

3. Is the defendant bound to pay any 
maintenance to the plaintiffs and is the said 
maintenance a charge onthe family property 
as alleged in the plaint? 

4. Is the defendant a Vyaia and if SO, are 
plaintiffs entitled to maintenance beyond the 
period of their majority ? 

9, What maintenance, if any, are the 
plaintiffs entitled to? . 


Ohinna mmal, the mother of the plaintiffs, 
belongs to the dancing girl community. She 
was brought up by her aunt Bhagyammal 
who was dedicated to the temple at Thiru- 
valangadu. The first defendant is a mem- 
ber of an undivided family of ,Nattukkottai 
Ohetties which family was dharmakarthas 
of the temple at Thiruvalangadu. The first 
defendant was the dharmakartha of the 
temple along with the Rajah of Kalahasti., 
Obinnammal, according to the evidence, is 
now about 33 years old. She attained 
puberty, when she was 12o0r 13 and “was 
dedicated soon afterwards to the temple at 
Tairavalangadu. The first defendant who 
was looking after the duties of the dharma- 
kartha of the temple at that time was in 
addition, the ijaradar of the place and he 
began to keep Ohinnammal. The evidence 
to which I shall refer later on in detail ig 
that from 1904 to 1919 he was keeping her. 
He was first visititg her at Thiruvalangadu 
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and he then rented a house in Madra. 
gvhere Gun nammal was kept and where bo 
was visiting her. He subsequently kept ner 
in a house which he had purchased in Iyappu 
Chetty Street. The first defendant bor: 
all her expenses and was paying her monies 
in addition. He also made jewels for iter 
for about Rs. 7,000 pr 8,000. He buil a 
house in Thiruvalangadu for her and lands 


were also purchased for her, to the extent ° 


of 7 or 8 cawnies according tothe evidence 
of the father, of which dhe father was Jit 
‘management for her. Chinnammal had ¢ 
sister who was being kept by one Perianne 
Ohetty, who was a friend of the first de- 
fendant. In 1916 Chinnammal’s sister filed 
a suit against Chinnammal and the first 
defendant for the recovery of certain jewels. 
A decres was passed on the 26th of April 
1917, against both Chinnammal and the first 
defendant, Chinnammal and the first de- 
fendant continued to bè friendly for tro 
yeara afterwards and misunderstandings 
arose in 1919, after which notices passed 
between the parties and the first defendant 
gave up visiting Her afterwards. As the 
first defendant has denied his liability to 
maintain the plaintiffs, Chinnammal’s child- 
ren, this suit was filed on the 19th of Sep- 
tember 1919. The first defendant diedeon 
the 23rd April 1921 and on his death, 2 
to 5 defendants were made parties. 

The evidence I shall refer to later on 
shows beyond doubt that Chinnammal was 
kept by the first defendant as concubine 
continuously from 1904 or 1905 to 1919, He 
was meeting her expenses and the letters 
which extend from 1906 to 1919 and the 
conduct of the first defendant show that he 
was not merely one of the several casual 
visitors of a dancing girl's house as he 
wantsto make out but that Chinnammal was 
continuously kept by him. The first plaint- 
iff was born in April 1914, the second plaint- 


iff on the 27th February 1917 and the third - 


plaintiff on the 16th September 19048. The 
Znd and 3rd plaintiff were born in Madias 
and the lst plantiff was born in Thiru- 
valangadu, ‘Thiruvalangadu is a station 
which is next to Arkonam and is about 38 
miles by rail rom Madras. There ig a 
fairly large temple in Thiruvalangadu of 
which, as I said before, the Ist defendant 
was thedharmakartha. Before dealing with 
the plaintiff's witnesses I shall refer to the 


Statements made by the Ist defendant “ 


when he was examined in? the suit filed by 
Ohinnammal’s sister against Ohinnammal 
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and thelst defendant for the recovery of her 
jewels. His deposition in that suit has beem 
marked as Ex. EEE., In his evidencehe ad- 
mits that he began to visit her about a year 
after herdedication tothstemple He states 
that it may be that he was the first person 
who had intercourse with her, that the total 
value of the jewels which he presented to 
. her, during the time she had been in his 
keeping was Rs. 7,000 or 8,000, that hé 
knew the girl’s parents for ovar 6 years 


b&fore she was dedicated to the temple and, 


that he was the dharmakartha at the time 
along with the Rajah. Hestates that he was 
allowing Ohinnammal, the 2nd defendant 
in that suit, Rs. 40 or 50 a month and 
that he also provided her with clothes 
and jewels and that he used to give 
her all that she asked so far as it lay 
in his power. He also admits that he 
purchased lands ip the village for her, 
though the sale deed of the lands was in 
his name benamt. This evidence was given 
on the 25th April 1917. Though the Ist 
defendant suggests the, possibility of the 
children not being his, ha has not ventured 
in his evidence to state that any other 

ersons whom he could name were visiting 
er. He, however, admits in his evidence 
that it was his desire that she should be 
constant to him, that he kept no other 
woman in Madrasand that he had been 
constant to her for 5 or 6 years (preceding 
the period when he was giving evidence). 
When asked whethar he had any children 
by the second defendant during the time 
he Kept her, he says “it may be;” and his 
‘doubt as to the paternity, according to him, 
was because she was a dancing girl and 
might have consorted with other people. 
It is clear from the admissions of the Ist 
defendant in his evidence that ha began 
to keep OChinnammal shortly after she 
_ attained puberty, that he continued keep- 
ing her till 1917, the date when he gave 
évidence, and that he was paying her 
monthly for expenses, besides purchasing 
cloths, jewels and lands. As regards the 
house, she was first of all living in a 
house rented ‘by the Ist defendant and 
afterwards she was living fent free in a 
house which was purchased by him. 
Although it is now stated that several 
persons were visiting Ohinnammal openly 
and to the knowledge of everybody and 
although ka i have been called to 
ive the names of persons who were visit- 

g her, the lat defendant Muthia Chetty, 
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who, if the evidence which is now given is 
true, must have known the fact, does not 
suggest the name‘of any person as having 
visited her during the period she was in 
his keeping. As I shall refer to later on, 
Muthia Ohetty was anxious to continue his 
intimacy with Chinnammal, but he did not 
want to bear the responsibiltty of providing 
for any children that might be born; and, 
when an occasion arose where such liability 
might arise owing to any admissions made, 
he promptly denied that they were his 
children. 


[His Lordship then dealt with the oral evi- 
dence in the case on behalf of the plaintiff. | 

The documentary - evidence consists. 
chiefly ofa number of letters written by 
Muthia Chetty to Chinnammal. 

[His Lordship then dealt with document- 
ary evidence]. 


A perusal of these letters and the evi- 
dence given by Muthia Ohetty in the 
suit of 1916 filed by Ohinnammal’s sister 
show to my mind clearly that the state- 
mont that Ohinnammal was not ia his 
keeping, that she was a woman follow- 
ing the usual trade of a dansing girl 
having promiscuous intercourse with any 
person that visits her and that Muthia 
Uhetty was only one of such casual 
visitors is false. Every witness for the de- 
fendants when asked who was keeping 
OChinnammal begins by stating Muthia 
Chetty and then adds that other men were- 
also visiting her. Itis hardly likely that 
the letters written from 1906 onwards would 
be written in the strain in which they are 
written to a woman who was only a casual” 
acquaintance, who was distributing her 
favours to all and sundry, like an ordinary 
prostitute. It seems to me that, reading 
these letters, the evidence of the plaintiffs’ 
witnesses and the admissions made by 
Muthia Chetty, there can be no doubt that 
OChinnammél soon after she attained 
puberty began to be kept by Muthiah 
Ohetty and that he was meeting her ex- 
penses, making a monthly allowance to her, 
that for some time he was visiting her in 
Thiruvalangadu where he himself had a. 
large interdst as dharmakartha of the 
temple aud ijaradar of the village and 
also as admitted by one of the defendants’ 
witnesses as the purchaser of a zamin 
village near Thiruvalangadu for over a lakh 
of rupees, that he did go, thera frequente 
ly and visit her, that aftérwards he 
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brought her to Madras and then brought 
her to the house in Jyappa Ohetty Street 
which was rented by himeand then removed 
her to his own house which he purchased 
and where she was living free of rent and 
visited her there. The evidence of Chin- 
nammal which I see no reason to disbelieve 
shows also that when these children were 
born, provision was made for medical aid 
for her by Muthia Chetty, and it also 
appears that one of his gumasias went and 
gave information of the birth to thg Munici- 
pality. It is also admitted by the Ist de- 
fendant in his evidence that he gave her 
jewels worth Rs. 7,000 or 8,000, and gave 
money for the purchase of lands in the 
village, which according tothe evidence of 
her father would be 7 or 8 cawnies, It is 
also proved that he built there a house at a 
considerable cost. All these facts show to 
my mind clearly that Chinnammal was a 
permanently kept concubine of Muthia 
Chetty, the intimacy having commenced 
almost within a year after she attained 
puberty, and extended during all the 
period when the plaintiffs were born and 
terminated only two years after the birth 
of the second plaintiff. 

Turning to the evidence on the defend- 
ants’ side, his Lordship came to the conclu- 
sion thatit was difficult to believe that Chin- 
nammal who was kept by this rich and 
influential Chetti would have so far forgot- 
ton her own interests and carried on rela- 
tions so openly with these people in her 
own village from whom she could have got 
no material advantages whatever and which 
in the ordinary course of things would have 
estranged the Ohetti from her. 


The whole object of the defence is to show 
that she was living as a common prostitute 
viaited by all and sundry. “This kind of 
evidence had to be introduced to show that 
she was living the life of a common pro- 
stitute and so I do not think that any reli- 
ance can be placed on evidence’of this sort. 
I have no hesitation in coming to the con- 
clusion that the evidence of these defend- 
ants’ witnesses cannot be believed and acted 
upon, 


I find Issues Nos. 1 and 2 in favour of the 
plaintiff. I find that Chinnammal was kept 
continuously and exclusively by the Chetti 
from about a year after she attained 
puberty and that it has not been proved 
that Chinnammal was intimate with any 
other persop dusing the period. I hold 
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that she was under the protection “oi 
uthiah Ohetty, the Ist defendant, from 
904 pr°1905 till 1919 and that the plaint- 


ifs are the children born of the continuous 
concubinage of Muthiah Chetty. 


So far as the Ist and 2nd plaintiffs are 
concerned, the law has been clearly laid 
down in Madras that” in order to give rise 
fe the rights of an illegitimate son of 4 

udra either to succession or maintenance, 
all that is necessary is that the connection 


between the parents should he continucur 


and neither adulterous nor incestuous. The 
fact that the women kept is a dasi or a 
dancing girl makes no difference as regards 
the rights of the illegitimate children. 


In Soundararajam v. Arunachalam Chetty, 
(1) it was held by a Full- Bench of this 
Oourt that an illegitimate son of Sudra by 
a dancing woman, who was by profession 
a prostitute, before she Game into his keep- 
ing but who was kept by him in continucus 
and exclusive concubinage thereafter, is 
entitled to get his share of the joint family 
properties after his ‘father’s death provided 
the connection between his father and 
mother was not incestuous or adulterous 
The whole law on the subject was reviewed 
and that was laid down as a conditior 
requisite to give rights to illegitimate 
children of Sudras. In Subramania Ije. 
v. Rathnavelu Chetty (2) I have discussed 
the law on the question of the right of 
illegitimate children and I have referred to 
all the caseson the subject. In the present 
case I have found that Ohinnammal svon, 
after her dedication and her attaining. 
puberty was in the continuous and exclusive 
concubinage of Muthiah Chetty till about 
1919 and thatthe plaintiffs are the children 
born during that period and that, therefore. 
they have the rights of illegitimate children, 
Under the Hindu Law, even assuming that, 
the parties arenot Sudras but belong to the ' 
higher classes, e g., Vysias, theystill pave go: 
rights to get maintenance though not the 
right of successioh. When the parties are 
Sudras thereis the limitation that where the 
father is a member of joint and undivided 
family and theproperties of the father pase 
by survivorship to other members of the 
family, the illegitimate children of Sudras 


(1) 33 Ind, Oas. 858; 39 M, 136; 29 AL L. J, 793,21, « 
w. [2 W. N. 31 


.W. N. 3 
(2) 42 Ind. Oas. 556; 41 M. 44, %2 M. L. T, 94; 6 h. 


W. 149; 33 M. L. J, 224; (1917) M. W. N. 688° 
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in case the father had no self-acquired 
property would not succeed to hds estate 
but have only rights of maintenanceeout of 
the property. In the present case the 
evidence is to the effect that Muthiah 
Chetty was a member of a joint and 
undivided family, that he had no separate 
property and that eafter his death the 
. properties passed to his co-parceners who 
are his uncle and uncle’s sons. It is, there* 
fore, clear on the authorities that the 
plaintifis are entitted to maintenance, The 
fact that the property has passed to co-° 
parceners is no ground for defeating their 
claim; they would be entitled to a share if 
their, father was a divided member of the 
family or had self-acquired properties and 
the Hindu Law is that, in cases of persons 
who by reason of certain circumstances are 
not entitled to a share in the estate, they 
are entitled to maintenance by those to 
whom the estate has passed by survivorship. 
The liability to maintain 1s on the co- 
parceners by virtue of the fact that they 
take the estate of their deceased relations. 
In Ananthaya v. Vishnu (3) it was held 
that even among re-generate classes under 
the Mitakshara Law, an illegitimate son is 
entitled to maintenance, as long as he 
liv®s, in recognition of his status as a 
member of his father’s family and by 
reason of his exclusion from inheritance 
and that sucha maintenance should be a 
charge on the family property. Muthusami 
Jyer and Best, JJ., observe :— 


“There can be no doubt that under the 
Mitakshara Law, by which the parties are 
‘governed, an illegitimate son is entitletl to 
maintenance among the re-generate classes, 
The Smriti of Yajnavalkya and its exposi- 
tion in the Mitakshara, Oh. I, s. 12,leaves no 
room for doubt on this point. An illegiti- 
mate “son is one of that class of persons 
. who, by reason of their exclusion from 
inheritance, are allowed maintenance by the 
Hindu Paw, and this is clear from the facts 
that-among Sudras he shares his father’s 
property together with the legitimate son. 
It is urged on appellants’ behalf that res- 
pondent is not entitled to majntenance after 
he attains his age, but we are unable to 
accede to this contention. The Smriti of 
Yajnavalkya awards maintenance to an 
illegitimate son not as a provision against 
e starvation and vagrancy, but in recogni- 
tion of his. staus as a member of his 


(BATA, 160; 6 Ind, Deo. (x, s) 110, 
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father’s family and by reason of his exclu- 
sion from inheritance among the regenerate 
classes. As in ths case ot females ofthe 
family or of disqualifiedsheirs, an illegiti- 
mate son is entitled to maintenance as 
long as he lives, We do not, however, 
desire to be understood as holding that 
his earnings, when he is'able to earn, 
should not be considered in fixing the 
rate at which maintenance should be paid.” 

As regards the making it a charge upon 
the family property, their Lordships ob- 
serve :— 

“As the maintenance awarded is the 
result of exclusion from inheritance, and as 
the Hindu thegry is that the family pro- 
perty constitutes asseta from which charges 
in the nature of maintenance, ete., are to be 
met, the maintenance decreed to an illegiti- 
mate son may be secured on family pro- 
perty, ag in the case of, a female member by 
being declared to be a charge.” 


Referring to the contention that the 
mother of the respondent in that case was 
only a dancing girl by caste, they observe ; 

“But both the Courts find that res- 
pondent is the legitimate son of his father, 
and as this is a question of fact, ihe 
finding is binding upon us. The position 
of the mother as a dancing girl by caste 
is only important as showing that her 
connection with the father was casual and not 
continued concubinage, but in the present 
case the Judge referred to evidence show- 
ing that the respondent’s mother was the 
concubine of his father for a long period of 
years.” 


In Kuppa v. Singaravelu (4) it-was held 
that the son of a Sudra who kept the wife 
of another pérson as aconcubine for many 
years was entitled to recover maintenance. 
The point was that, as her connection was 
adulterous, he could not succeed to a share, 
to which he would otherwise have succeeded, 
if the mother had not been a married woman 
and consequently he was entitled to main- 
tenance. Turner, O. J., and Muthusawmi 
Aiyar, J. observe: 


“That an illegitimate son is not entitled 
toinherit toa Sudra under the Mitakshara 
Law, if he is the offspring of incestuous or 
adulterous intercourse, has already been 
recognised by this Oourt—Venkatachella 
Chetty v., Parvatham (5). In Mutttusamy 


iS 8 M. 225; 3 Ind, Dec. (x, 5.) £23. 
8 M, 134, s 
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Jagavera Yettappa Naicker v. Venkataswara 
Yetiaya (6) the Judiciat Oommittee have, 
however, held, confirming a decision of this 
Gourt, that the natural son of a Hindu 
father, recognised by him as such, is entitled 
to maintenance, although he may not have 
been born in the house of his father or ofa 
concubine possessing such a status as is 
necessary to entitle her son to inherit to 
his father." 

In Gopalasami Chetti v, Arunachelam 
Chetti (7) it was held by Benson and 
Bhashyam Iyengar, JJ., that an illegitimate’ 
son was entitled to maintenance, The 
learned Judges observed, in fixing a com- 
passionate rate of maintenance, that regard 
should ba had to the interest which the 
- deceased father of the illegitimate son had 
in the joint family property and the posi- 
tion of his mother’s family. Itis enough 
to say that there is compassionate mainten- 
ance in cases of disqualified heirs simply 
because the illegitimate man, who would 
succeed, if his father were separated, is 
ousted by the co-parcensra by virtue of the 
superior right of survivorship. In Hargo- 
bind Kuart v. Dharam Singh (8) it was 
held that illegitimate sons are entitled to 
maintenance from their father and his 
estate is liable for its payment. My atten- 
tion has been called to Panchapakesa 
Odayar v. Kanaka Ammal (9), where it was 
held by Abdur Rahim and Srinivas: Iyengar, 
JJ. that an illegitimate son of a deceased 
Naidu had a right of maintenance against 
family property of which the putative 
father was the co-parcener. It appears 
from the report that the decre2 of the 
lower Oourt awarded maintenance till the 
children attained majority but there 
seems, to have been no cross-appeal and no 
objection taken to that part.of the decree 
and there was no argument as to whether 
the maintenance should be for life or til] 
majority. But as pointed out in Ananthayya 
_v. Vishnu (3), already referred.to, there is 
no principle under the Hindu Law where, 
when persons are given maintenance, the 
right (being asubstitute of right for parti- 
tion) can be subjected to any such limita- 
tion asto age. In Nilmoney Singh Deo v, 


P. 


(6) 12 M. I. A 203; 11 W, R.P. O8 2B. LR 
0 E. 


15; 3 Suth P. 0. J.175, 2 Sar P. C J. 395; 2 
316; 4 Mad. Jur. 137; 1 Ind, Dee. (x 8.) 492 

(7) 27 M 32. 

(8) 6 A. 3-9; A. W.N. (1851) 102: 3 Ind. Das. (x. 8) 
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(9) 42 Ind, Oas. 3449 6 L. W. 403; 93M. L J. 455, 
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Baneshur (10) the maintenance was refused 
but that was a case arising under the 
Dheyabaga Law and the Judges state thu, 
if it were under the Mitakshara, it would 
be different. So far, therefore, as tho ist 
and 2nd plaintiffs are concerned, thero cin 
be no doubt that they are entitled to 
maintenance from tke joint family prop: r- 
ties. o 
So far as the 3rd plaintiff, the dauguter, 
is concerned the position is different. Nhe 
was born in 1908 afd she is nov .6 
years old. It is contended by the defen l- 
ants’ Vakil that there is no rule under 
the Hindu Law under which maintenance 
can be given in the case of illegitimate 
daughters, the text only referring to “dasi 
putra” or son by the female slave and nit 
to daughters. So far as the text is con- 
cerned, the Mitakshara deals with illeg.- 
timate children in Oh. J, s. 12. Vign'- 
neswara refers to a test of Yajnavalky. 
which runs as follows: “Even a son be- 
gotten by a Sudra by a female slave may 
take a share by the father’s choice. But 
if the father be dead, the brother should 
make him partaker of the moiety of a 
share; and one who has no brothers mar 
inherit the whole property, in default c” 
daughter's sons.” j 
Upon this, there is the commentary o: 
Vignaneswara. Itis argued that this sec- 
tion does not give any right to the daughter- 
of the Sudras begotten by a Sudra. Se 
far as I can see, there are no texts which 
refer in any express terms to the case of 
illegitimate daughters and which regulate 
their rights, nor are there: any decisions 
which expressly decide this question. In 
Parvati v. Ganpatrao Balal (L1) the question 
was raised as to whether an illegi- 
timate daughter was entitled to man- 
tenance. Ib was raised because the father 


had disposed of certain joint family pio- . 


perties and the question arose whether that 
disposition was valid. Sir Charles Sargent, 
O. J., and Bayley, d., dealt with the ques- 
tion and wereof opinion that there was one 
separate text, At page 183*, they observe:-— 

‘Moreover, the right of illegitimate 
children to be maintained by the family 
is clearly an exceptional one as shown by 
the language of the text; and as tha 
right to maintenance is laid down, in 
terms, in favour only of illegitimate sons, 


10) 40 91; 2 Ind. Dee. (N. 6 159. 
iki 18 B 177: 9 Ind. Des. (N. 8.) 628. 
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the proper inference, from the absence of 


any express --provision for daughters, is, » family. 


wa think, that they were not contemplated 
as ‘having the same right.” 

They go on to observe, “That even if the 
daughters were entitled to simple main- 
tenance out ofthe family property, it was 
not within the competence of the father 
4o alienate the share for that purpose." 
When they rest the 
ground, although it is obiter, it is a weighty 
dittum and is entitled: to great weight in 
estimating the rights of illegitimate daugh- 
ters.’ In Bhikya Sakharam v. Babuvedu (12) 
the question was raised whether under the 
Hindu Law, among the Sudras, an ilegi- 
timate daughter “can suceeed to her 
father's property in: preference to the 
son*of a divided brother. Mr. Justice 
Batchelor and Mr. Justice Chaubal negativ- 
ed the right ofthe illegitimate daughter to 
sueceed on the ground that the Mitakshara 
referred only to an illegitimate son and not 
to an illegitimate daughter. - 

Benson and: Bhashyam Iyengar, JJ., in 
Lingappa Goundan v, Hsudasan (13) hold 
that though an illegitimate son, not a 
Hindu, is entitled to claim maintenance 
from his father under s. 488 of the Cr. P. 
O, “such claim can only be enforced during 
the lifetime of the father and the right 
terminates with his death. The case was, 
however, a case where the illegitimate son 
of-a Hindu was born to a woman who was, 
not a Hindu and was, therefore, not in the 
pale of:‘Hinduism, ~The learned Judges 
held: that it.can only be in force in the 
*manner provided by s. 488 of the Cr. P. ©., 
and not otherwise. -~ 

‘It is contended by Mr. K.S8. Krishna- 
swami lyengar that except in cases of aged 

arents, wife and infant children,the Hindu 

aw.nowhere refers to the rights of main- 
tenance of females by any separate text and 
that the right of maintenance comes only 
incidegtally, and that under the Hindu Law 
where a person who was a member o 
Hindu family was excluded from a share, 
the law: always allows 
compensate for this exclusion. It is also 
argued that ancient Hindw Law takes no 
notice of individuals but only of the family 
as a-corporation, that the right of main- 
tenance was cast upon the manager of the 
head of the family and that no special text 
was required, such right being incidental 

(12)' $2 B. 503; 10 Bom, L. R. 736] 
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to the very nature of the corporate joint 
It is dlso argued that among 
Sudras, the illegit®mate children are mem- 
bers of the family of their father and that 
they being the members of the family of 
their father, they are entitled to mainten- 
ance out of the family property by the 
person who isin charge of the family pro- 
perties and all that you have to seeis 
whether the person who claims the mainten- 
ance isan illegitimate child and can be 
said to hea member of the family of the 
lt is also argued, it is clear from 
the decision in Sadu v. Baiza (14) which 
was approved of, by the Privy Oouncil in 
Jogendro Bhupati Hirrochundra Mahapatra 
v. Nityanand Man: Singh (15), that the ' 
illegitimate children can be members of 
the co-parcenary with the legitimate 
children and that being such members of 
the co-parcenary, they are entitled to 
succeed by survivorship, There is no reason 
why daughters should not be members of 
the family. Reference has been made to 
the decision in Subramania Iyer v. Rath- 
navelu Chetty (2), where it has been held 
that there is aright of inheritance on the 
ground of relationship and it is argued 
that illegitimate daughters may be treated 
as members of the family for all purposes 
of inheritance. Reference has been made 
to Westand Buhler, page 415 and Ghana 
Kanta Mohanta v, Gerelt (16) where it was 
held that under the Hindu Law as well as 
under the general law, the father of an 
illegitimate child is bound to provide for 
its maintenance. I agree with the conten- 
tion urged by plaintiffs’ Counsel. 1 have in 
Subramania Iyer v. Ratnavelu Chetty (2), 
gone into the position of an illegilimate 
son inthefamily and it seems to me to 
be clear that having regard to the decisions 
in Sadu v. Baiza and Genu (14) and Parratt 
vy. Ganapatrao Balal (11), where it was 
held that an illegitimate con can be held 
to belong, to the co-parcenary with his 
legitimate brother and having regard to 
the decisions of thia Court where the 
rigitt of a representative ds given to an 
illegitimate son, I find it difficult to see 
why the illegitimate daughter should not 
be amember of the family of the illegiti- 
mate father and if she is a member of 
the family of the illegitimate father, it 


(14) 4 B 37, 2 Ind. Dee (xN 6) 535 
(15) 18 O. 151; 17 I. A. 128, 5Sar P.O. J. 596; 9 
Ind. Deo. (N. 5) 101 (P. 


0.). 
ț (16) 2 Ind, Oas. 550; 32 O. 47% 13 O, W. N. 150, 


+ 


(95 I. 0, 4926). 


seems to me, under the general law, that 
she will be entitled to maintenance, 


I am of opinion thatin the absence of® 


any authority directly against the view, 
there is no reasoh either in justice or equity 
to hold that illegitimate daughters are 
entitled to no right against the putative 
father. As observed in Ghana Kanta 
Mohanta v. Gereli (16), apart from Hindu 
Law, maintenance hasto be awarded on 
general principles; and if a father is bound 
to maintain his illegitimate daughter, his 
co-parceners who took his property bye 
survivorship are equally bound to do so. 
The case was the case of an illegitimate 
daughter. I think that the provision in 
the Cr. P. ©. would not: take away the 
antecedent Hindu Law right. The provision 
of a summary remedy cannot, unless the 
Act expressly says so, take away a right 
conferred by Hindu Law. There is great 
force in the contention of Mr. K. 8. Krishna- 
swami Iyengar, that, so far as Hindu 
Law is concerned, the maintenance (of fe- 
males goes as a necessary corollary to their 
exclusion from inheritance and so long as 
they are members of the family, there is 
no reason why maintenance) should not 
be given to them. Mr. K. S. Krishna- 
swami Iyengar admits that if mainten- 
ance is given to an illegitimate daughter, 
it cannot be for her lifetime, for she could 
not be in a better position than a legitimate 
daughter arid I think that so far as the 3rd 
plaintiff is concerned, maintenance can 
only be given, until she attains the age 
of 18 or is married earlier. As she belongs 
to the caste of the dancing girl, mainten- 
ance should continue till her*mariiage in 
case she were to marry or till she is able 
to earn her living according to the rules 
of her caste. I am of opinion that the 
plaintiffs are entitled to maintenance. 

The fourth issue relates to the question 
whether the defendants are Vysias of Dvijas 
and it has not been pressed or argued. 

The fifth issue is, to what rate of main- 
tenance the parties are entitled. As regards 
the rate of mgintenance, the defendants 
in their written statement say that they 
belong to a wealthy class of Chettis. In 
the notice sent by Gurusami Chetti on 
behalf of the plaintiffs, they say that the 
property is worth 30 lakhs and there is 
no specific denial of it in the reply. Mr. 
Radhakrishnayya has put in Ex. JJ., the 
income-tax assessment which shows that 
the property has been assessed at 
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Ra. 50,000 by the Income-Tax Authoritie-,! ut 
that relates only tothe income from . ie 
busin€ss carried on. The defendants ni 6 
not adduced any evidence as to whatc thar 
properties they possess, but it has com c it 
in evidence that they own large propert +s 
and that they havealso purchased avi le e 
for 1, lakhs of rupees., Muthiah Cur ti 
would have been entitled to } shar: of 
the family properties, ifhe had elfected p :- 
tition during his life-time. Chinnan mil 
would have no rights ob maintenance after 
she was discarded by Muthiah Cheti; 
whereas her children would, under the ‘av, 
be entitled to maintenance; for, ‘chev 
would be in the position of excluded c¢-- 
parceners. On the other hand, one ha- .o 
remember that in these cases, maintenin e 
should depend not only on the share «f 
Muthiah Chetty but other relations wah 2 
he has got. Oertain allowance is nave 
for the rights of co-sparceners. Mut! is. 
Chetty has left two widows who are no.7 
alive. 

Having regard to all the facts of tl» 
case, I think that a sum of Rs. 10) a 
month for each of the Ist and 2nd plaint- 
ifs during their life-time and Rs. 5) 1 
month for the 3rd plaintiff till she attain3 
‘the age of 18, will be a fair sum to allowe 

As regards costs, I think the defendrnii 
have not only raised a false plea but havo 
also supported it by perjured evidence ip 
I think the defendants must piy tL: 
plaintiffs’ costa certified for two Counsel. 

The maintenance will be a charge uo 
the property (242, Police Commission ri. 
Road) as it is alleged that the prope tr, 
merttioned in the plaint has been dispo ad 
of. The maintenance will commence from 
the date of the plaint and they are eutit.ec 
to it from the date of the plaint to tr. 
date and future maintenance to be payable 
on the 16th of each succeeding month: 

V N.Y, 

R. L, Suit deci cer 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp CIVIL APPRAL No. 194-B orp 1921. 

i April 28, 1925. 

Present:—Mr. Wadegaonkar, A. J. C. 
PREMSUKHDAS—PuaIntipr—APPELUAA EL 
VESUS 
PEEREHAN AND aNoTAaBR—DEFEND IN !5~-— 
RESPONDENTS. 

Transfer o7 Property Act (IV %f 1882>, ga. 5? 7: - 


Mortgage suit—Sale of mortgaged property ager pre < 


a 


0e0 


Liminery decree but before passing of final deeree-- 
Lis pendens, doctrine of, applicability of—Purchaser, 
whether can redeem—Prior mortgagee, whether can 
redeem subsequent mortgage—Partrial payment Bf prior 
mortgage—M ortgage security split up—Subrogatton— 
Right of surt on prior mortgage barred—Suit for pos- 
session by subsequent mortgagee—Prior mortgage, whe- 
ther can be used as shield—Helease, oral, validily of 
—-Registration, wheiher necessary—Regisiration Act 
(XVI of 1908), s 17— Document reciting past fact, 
whether requires regisifation® 

A meee suit 18 not terminated until the passing 
of the final decree and consequently a purchase of the 
mortgaged property after the passing of the prelimi- 
nary decree but before the passing of the final decree 
is s&bjeck to the doctrine of lis pendens, and such 
purchaser is not entitled to redeem the property after 
the passing of the final decree for sale against the 
mortgagor. [p. 981, col. 1.] 

Of any number of mortgagees, the later can always 
redeem the earlier but the earlier cannot redeem the 
later except by consent. (p. 982, col. 1.] 

A person who is in possession of the -mortgaged 
property and who has paid off a prior mortgage is 
entitled to use the prior mortgage as a shield in a 
guit for possession by a person whose rights arose 
subsequently, irrespective of the question whether he 
can or cannot enforce his rights in respect of the prior 
mortgage by suit. [p. 982, col. 2.] 

In order to sustain a claim for priority under s. 74 
of the Transfer of Property Act, there must be a com- 
plete discharge of the mortgage debt. A partial dis- 
charge of a prior mortgage by a subsequent mort- 

or purchaser does not entitle him to subroga- 
tion. Butthis principle has no application to cases 
where the mortgage security has become split up. [p. 
982, col. 2; p 983, col. 1.] 

Venkata Lakshmi Narayana Rao v. Allamnent 
Venkayya, 95 Ind. Cas, 689, 53 M. L. J. 281; 16 L. W. 
216; 31M.L T. 170; A L R, 1922 Mad. 441, Hanu- 
manthatyan v. Meenatchi Nardu, 12 Ind, Oas. 412; 35 M. 
183; 10 M, L. T. 380, 22 M. L J. 12; (1912) M. W. N. 
158 and Gurdeo Singh v. Chandrika Singh, 1 Ind. 
Oas. 913; 36 O. 193; 5 O L. J. 611, Udit Narain Mtsir 
v. Ashraf Lal, 35 Ind. Oas. 732; 38 A. 902; 14 A. L. 
J. 662, followed. 

A release need not be in writing and may be effect- 
ga by parol. [p 983, col. 2.] 

Imam Ali v. Baty Nath Ram Sahu, 33 O. 613; 40 O. 
W. N. 551;3 C. L. J 576, relied upon. 

But when a release is. in writing it must, in order 
to be operative in law, be registered under s, 17 of the 
Registration Act when the amount of tha claim or 
interest in immoveable property which 1s extingu- 
ished by the release ıs of the value of Rs. 100 or 

upwards [ibd | 
* Imam Ali v. Baij Nath Ram Sahu, 33 0. 613, 10 C, 
W. N. 591; 3 O. L. J. 576 and Aiamaram v. Lala, 10 
Ind. Cas%733; 7 N. L. R. 36, relied on. 

A document which recites g past fact or disposi- 
tion of propsrty previously made does not come 
within the purview of s.17 of the Registration Act. 
{p. 984, col. 1.) 


Appeal against a decree of the First Ad- 
ditional District Judge, Akola, dated the 
2th February, 1921, in Civil Appeal No. 422 
of 1919. 

Mr. A. V. Khare, forthe Appellant. 

Messrs. P, C. Dutt and S. B, Gokhale, for 
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JUDGMENT. —These two appeals (Se- 
cond Appeals Nos, 194-B of 1921 and 330-B 
eof 1920) arise out of two separate suits for 
possession of fields’ Nos. 74/3 and 16/2 
situated in Mauza Pimpalgaon Raja Tahsil 
Khamgaon. It is admitted that Sheikh 
Ahmed was the original owner of these 
fields. He mortgaged these fields along 
with other property to Rangitdas under a 
duly registered mortgage-deed for Rs, 5,000 


" dated 10th April 1899. He subsequently 


mortgaged the fields with other property to 

laintiff under a registered mortgage-deed 
dated 5th August 1905. Rangildas brought 
a suit for sale of the mortgaged property 
on the basis of his mortgage (Suit No. 17 of 
1912 in the Court.of the Subordinate Judge, 
Akola) without joining the present plaintiff 
as adefendant in that suit and obtained a 
preliminary decree for sale on 15th Novem- 
ber 1912 (Ex. D-2). Plaintiff also brought 
a suitfor foreclosure of the mortgaged pro- 
perty on the strength of his mortgage 
Suit No. 100 of 1912 in the Court of the 

ubordinate Judge, Malkapur) and obtain- 
ed a preliminary decree for foreclosure on 
3ist March 1914 (Ex. P-2). This decree 
was made final on 18th August 1917 (Ex. P- 
3). After thedate of the preliminary decree 
for foreclosure in favour of the plaintiff 
and before it was made final, Sheikh Ahmed 
the original owner and mortgagor of the 
fields in dispute sold field No. 74/3 to de- 
fendant Pirkhan for Rs. 2,700 and field 
No, 16/2 to defendant Saifullakhan for 
Rs. 1,100 under two separate sale-deeds dated 
7th July 1914. The consideration of these 
sales was paid to the prior mortgagee Rangil- 
das, who released his mortgage lien over the 
fields in dispute under an unregistered 
receipt dated 24th July 1914 (Ex. D-5). 
After the preliminary decree for foreclosure 
in plaintiff's favour was made final,he ap- 
plied for possession of the fields in suit and 
obtained only symbolical possession on 8th 
June 1918. He could not succeed in getting 
actual posaession of these fields as they 
were in the possession of the defendants, 
He, „therefore, brought two separate suits 
for possession of these fields against the 
defendania. One of these suits was filed 
in the Court ofthe Munsif, Khamgaon (Suit 
No. 11 of 1919} and the other in the Court 
of the Subordinate Judge, Khamgaon (Suit 
No. 284 of 191s). In the former suit, he 
obtained an unconditional decree for pos- 
session of field No 16/2 against defendant 
Bait alla, Saifullakhan fled an appzal 


[95 I. O. 1926} 
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against this decree in the District Oourt, e he is beund by the order absolute for fore- 
Akola ‘Appeal No. #7 of 1920)and the appeal closure made on 6th September, 1902. T: 


was dismissed. Saifulla has now preferred 
this second appeal. In the latter suit, 
plaintiffs claim for possession of field 
No. 74/3 was decreed subject to payment of 
Rs. 2,700 by “him to defendant Pirkhan. 
Against this decree plaintiff appealed to 
the District Court, Akola, and that Court 
dismissed his appeal. Plaintiff has now 
preferred thissecond appeal. ° 

The facts of this case as stated in the 
baginning of this judgment have not been 
disputed before me. The questions for con- 
sideration in these two appeals areas fol- 
lows:— 

(1) Is the plaintiff entitled to an uncon- 
ditional decree for possession of the fields 
in suit? 

(2) If not, is he entitled toa decree for 
redemption of the prior mortgage of Ran- 
gildas whose rights in the fieldsin dispute 
are alleged to have been acquired by sub- 
rogation by the defendants ? 

(3) Are defendants entitled to redeem 
plaintiff's mortgage ? 

I shall take up the last point first. De- 
fendants urge that thay are entitled to 
redeem plaintiff's mortgage either as pur- 
chasers of the fields in suit or as the repre- 
sentatives-in-interest of the prior mortgagee, 
viz, Rangildas. In my opinion their conten- 
tion is unsound and cannot prevail. They 
admittedly purchased the fields in dispute 
which were included in plaintiff's mort- 
gage after plaintiff obtained a preliminary 
decree for foreclosure on the strength of his 
mortgage and before it was made final. In 
other words, their purchase was pendente 
lite and is subject to the doctrine 
of lis pendens as enunciated in s. 52 
of the Transfer of Property Act. In 
Parsotam Narain v. Chheda Lal (1) it has 
been held thata suit for foreclosure of a 
mortgage is not terminated until the pass- 
ing of the decree absolute and that con- 
sequently a purchase of the mortgaged 


property made after the passing of the: 


decree nisi but before such decree is made 
absolute is subject to the doctrine of lis 
pendens In that case Banerjee, J., has 
observed as follows at pages 80* and 81*:— 


“Upon these authorities it must be held 
that the purchase made by the plaintiffin 
this case was a purchase pzadente lie and 


' 
*Pages of 29 A.—| Ea. mG em 


is urged on his behalf that as his purchase 
was made during the interval between tho 
date of the decree under s. 86 and thai of 
the presentation of the application for an 
order absolute for fdrecldsure, it was made 
when no proceedinga were pending, and,» 


‘therefore, the rule of lis pendens does not 


apply to his case. The answer to this con- 
tention is that, although proceedings for 
an order absolute had not actually been 
instituted when the plaintiff made his pur- 
chase, yet as the suit did not terminate 
with the decree under s. 86 but must be 
deemed to have continued till the making 
of the order absolute, the sale took place 
pendente lite. It is next argued that as 
the plaintiff by his purchase acquired the 
right of redemption and as he was not 
madea party to the proceedings relating to 
the order absolute, he was not foreclosed 
of his right of redemption, and it would be 
a great hardship to him were he to he de- 
prived of his right of redemption in con- 
sequence of an order made in proceedings 
to which he was notaparty. There is no 
doubt much force in this contention, put 
the principle upon which the rule of lis 
pendens is founded as laid down in Bellamy 
y. Sabine ‘2) is that there would be no 
certainty as to the termination of litigation 
if alienations pending a suit were allowed 
to prevail. As for hardship, it was the 
plaintiff's own fault that immediately after 
his purchase he did not pay off the amount 
of the mortgage, of which he undoubtedly ° 
had notice. In the present instance the 
six months, allowed by the decree for pay- 
ment of the mortgage-money, had expired 
long before the purchase of the property by 
the plaintiff.” . 
Similarly in Lachiram v. Bholu (3) Baker, 
J.O, has held that an alienee deriving his 
title under a surrender pendente Rte be- 
tween the preliminary decree and the final 
decree is bound by the terms of the pre 
liminary decree and cannot be allowed to 
re-open the questions already decided in 
the suit. It follows thatif the preliminary 
decree is made final, he is bound by the 
result of the final decree though he was 
nota party to the proceedings for making 
the decree final: cf. Mott Lal v. Karrabul- 


(2) (1857) 1 De Q. & J. 566; #6 L. J. Oa. 797, 2 
Jur (N 5) 943;8 W.R. l; 44 E. R. 842; 18 RR - 


228. 
(3) 82 Ind, Oas, 452; A. I. R. 1923 Nag. 132, 


~ 
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din (4), Faiyazg Husain Khan v. Prag Narain 
(5).; In the last mentioned case, it hd been 
pointed out by their Lordships of the 
Privy Council that pendente lite, neither 
party to the litigation can alienate the pro- 
perty in dispute so as to affect his oppo- 
nent. IJfit were held otherwise, it would be 
impossible that any suit could be brought 
to a successful termination as by further 
assignments the process of litigating the 
same matter over ggain might be carried 
on ad infinitum. I accordingly hold that 
the plaintif having lost his right of re- 
demption by the final decree, is not entitled 
to redeem, 

It is, however, urged that although he ig 
not entitled to redeem as a representative 
of the mortgagor, he can claim to exercise 
his right of redemption in his capacity as 
a representative of the prior mortgagee. 
This contention raises the question as to 
whether a prior mortgagee is entitled to 
redeem a subsequent mortgage. With 
reference to this contention, I may point out 
that the principle of law is “redeem up, 
foreclosure down” and it has been recogniz- 
ed By the Indian Legislature in s. 75 of the 
'Fransfe# of Property Act. Accordingly in 
Chinnt Pillai v, Venkatasamy Chettiar (6) it 
has been held that of any number of mort- 
gagees, the later can always redeem the 
earlier but cannot be compelled to do so 
and that the earlier cannot redeem the 
later except by consent. In this oase 
plaintiff is not prepared to allow the defend- 
ants to redeem, and I hold that as repre- 
sentatives of the prior mortgagee, defendants 
cannot compel the plaintiff to allow them 
to redeem his subsequent mortgage. 

The next question for consideration is 
whether plaintiff is entitled to an uncondi- 
tional decree for possession of the fields in 
suit. “He contends that even assuming that 
the defendants have acquired the rights of 
the prior mortgagee, their right to enforce 
the pri8r mortgage as against him, had 
become time-barred onthe date of the pre- 
sent suit and that consequently, he is entitl- 
ed tó a decree for unconditional possession 
without being called upon to redeem the 
prior mortgage. In my opinion there is no 
gubstance in this contention. Defendants 

(4) 25 0. 179.at p. 182; 24 I. A. 170; 1 0. W. N. 639; 

Sar. P. O. J. 222; 18 Ind Dec. (x.s)121 (P. O). 

(5) 29 A 339; 11 O. W. N 561, 41L A 102,4A L. 
J. 344,5 C L. J 563, 17 M. L. J. 263, 9 Bom L.R. 
656, 2 M. D. T. 191; M O. © 314 (P. O 


) 
- (6) 34dnd Cas 507, 40 M. 77; 30 M. L. J. 347, (1916) 
M WON, 245; 19 M. L. T, 217, 
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are not seeking ta enforce the prior mort- 
° gage in this suit. They are in possession 
of the property in dispute from which 
plaintiff wants to eject them and they are 
using the prior mortgage as a shield. They 
are entitled to do so and to ask for payment 
of the money due to them on the prior 
mortgage before they are asked to give up 
possession of the property in dispute: 
Ghulam Safdar Khan v. Sukhi (7). In 
Gaya Prasad v. Gur Dayal (8), Daniels, 
eA. J. O., bas observed:— 

“A point was madein argument of the 
fact that a suit to enforce the original mort- 
gage of 1885, assuming that such a suit 
could lie and that the remedy would not 
have been by way of execution, would now 
be time-barred. Where, however, a person 
redeeming a prior mortgage is entitled to 
hold that mortgage up as a shield against 
an attemptto dispossess him by a person 
whose rights arose subsequently, his right 
to do so is independent of the question 
whether as plaintiff he could have enforced 
the mortgage by sale orotherwise. A party, 
who is in the position of defendant, can 
often rely on rights he might have been 
unable to enforce as plaintiff. As this 
Court remarked in Meharban Singh v. 
Raghunath Singh (9), there is in general no 
limitation against defence.” 

I fully agree with the above observations 
and hold that plaintiff is not’ entitled to 
claim unconditional possession of the fields 
in dispute unless defendants have acquired 
no rights under the prior mortgage of 
Rangildas. 

The next question is whether plaintiff is 
entitled to redeem Rangildas’ mortgage. 
There can be no doubt that he is entitled to 
do so as he was no party to the suit brought 
by Rangildas ‘upon his mortgage and is not 
bound by the decree passed in that suit. 

Plaintiff, however, contends that defend- 
ants have not acquired the rights of the 
mortgagee by subrogation as they did not 
pay off the entire mortgage money due to 
Rangildas under his mortgage decree and 
that he is consequently not bound to redeem 
them. It igs no doubt true that in order to 
sustain a claim for priority under s. 74 of 
the Transfer of Property Act, there must 
be a complete discharge of the mortgage 
debt and that a partial discharge of the 
prior mortgage by a subsequent mortgagee 


(7) 38 Ind. Cas 573, 15 A. L. J 190. 
(8) 51 Ind. Cas 549, 22 O. O. 92,6 O. L. J. 270. 
(9) 49 Ind. Oas. 115, 5 O. B. J. 768. ° 
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rogation: Venkata Lakshmi Narayana [aoe 


v. Allamneni Venkayya (10), Hanuman- 
thatyan v. Meenatchi Naidu (11), Gurdeo 
Singh v. Chandrika Singh (12). But this 
principle has no application to cases where 
the mortgage security has become split up. 
Accordingly, it has been held in Udit 
Narain Misir v. Ashrafi Lal (13), thata pur- 


chaser of the equity of redemption isentitl- © 


ed to stand in the shoes of a prior incum- 
brancer where the purchaser has, with the 
consent of that incumbrancer, partially 
discharged the liabiljty. In that case, 
Richards, ©. J. and Muhammad Rafiq, dJ., 
have observed at pages 504* and 505*. 

“I£ a purchaser of the equity of redemp- 
tion discharges a prior incumbrance, he is 
under ordinary circumstances admittedly 
entitled to hold up that prior incumbrance 
as a shield against the puisne incum- 
brancer. By payment of the prior incum- 
brance the purchaser of the equity of re- 
demption enhances the security of the 
puisne incumbrancer and he has relieved 
him of obligation to discharge the prior 
incumbrance or to be obliged to sell the 
property subject thereto. The contention 
is that this right of the purchaser is limited 
to cases in which he has discharged the 
prior incumbrance in its entirety. It is 
difficult to see upon what principle this 
distinction-proceeds. No doubt the prior 
incumbrancer is entitled to refuse a part 
payment of his mortgage debt. If, how- 
ever, he accepts the part payment and 
allows the liability upon the property to 
be discharged in part, the puisne incum- 
brancer benefits in exactly the same way as 
he would if the entire debt had been dis- 
charged, though not to the same extent. His 
security is enhanced to theeextent that the 
debt has been diseharged. There seems to 
be no reason why the purchaser of the 
equity of redemption should not be entitled 
to stand in the shoes of the prior in- 
cumbrancer where he has with the consent 
of that incumbrancer partially discharged 
the liability.” i 

The above remarks are fully applicable to 
the facts of the present case. In this case, 


(10) 95 Ind Oas, 689; 4331 L J 284; 16 L. W. 216, 
BLAL L. T. 170; A. LR 1922 Mad. 441. 

(11) 12 Ind. Qas. 412, 35 M. 183, 10 M. L. T. 380; 22 
M. L, J. 13; (1912) M. W N 158. 

(13 1 Ind. Oas.-918: 36 O 193; 5 O. L. J. 611. 

13) 35 Ind. Cas 732: 38 A. 509: 14 A. L J. 662. 
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defendant Sdifulla purchased field No l 2 P 
for Rs. 1,109 and -defendant Pirkhan ' r- 
chaged field No. .74/3 for. Rs, 2,790 >? v 
prised in the prior mortgage of Ra.. l- 
das from the mortgagor, naer, } 
separate sale-deeds dated Tti July. °° E 
and paid the consideration of the. ) >- 
deeds to the prifr mMortgigee on 35 
agreeing to releases his mortgag> lil m 
over the aforesaid fields. The effect o t} ıs 
agreement was to split up the prior: :o t- 
gage and defendants are entitled to +" d 
in the shoes of the prior mortgage’ v 
the extent of the amount paid by tu n 
towards the discharge of the prior 110° 
gage. The fact that they made pait i 
after the prior mortgagee obtained ade: “a 
on his mortgage makes no differenc: .5 
8. 74 of the Transfer of Property Aitos 
applicable even if payment is made te t'e 
prior mortgagee aftey he has obtained a 
decree on his mortgage. ; 

But it is contended that the fact th t 
the prior mortgage was split up, can | 
be proved as the receipt dated 24th J iv, 
1914 (Ex. D-5), which recites the fac =f 
relinquishment of the mortgage lien vr 
the fields in dispute is inadmissibl-> a 
evidence for want of registration. In ry 
opinion there is no substance in thix ‘c- 
tention. Itis no doubt true thata rel e 
when in writing, in order to be oper. tro 
in law must be registered under s.l; «f 
the Registration Act, when the amounu! f 
the claim or interest in immovealle 1 - 
perty which is extinguished hy the rel 1-2 
is of the value of Rs. 100 or upwari : 
Imam Ali v Baij Nath Rum Sahu 1°, 
Atamaram v. Lala (15). But a rela > 
need not bein writing. It may be efie tc | 
by parol as pointed by Mukerjee. J.. ia 
Imam Ali v. Baij Nath Ram Sahu (Vii Jy 
the present case, the release was ellerre | 
verbally under an agreement between hh 
defendants and the prior mortgagee wis: 
they purchased the fields in suit It: : 3 
in fact on the gtrength of this agreen r 
with an assurance from the prior mn H- 
gageo that they purchased the fields 1: 
dispute and egreed to paf him the 7 u- 
chase money” in part satisfaction of bi, 
prior incumbrance. This money (R~. 3p 6! 
they paid through the mortgagor aiter ‘| 
purchase and the mortgagor paid it alc a, 
with Rs. 1,600 from his own pocket or r, 
other words Rs. 5,400 in allto the pi.c 


(14) 33 0. 618; 10 C. W N. 551; 3 C. L. J, 578. 
(15) 10 Ind. Cas, 734; 7 N. LLR. 38. * 


$84 + 
~ mortgagee in part satisfaction of the mort- 
gage-decree and obtained from him % re- 
ceipt for that amount (Ex. D-o). Thatte- 
ceipt mentions the faòt of the release. It is 
not a document executed in favour of the 
persons in whose favour the mortgage len 
was relinquished (1. e., defendants), and 
cinnot bestyled a release in the proper 
sénse of the term. It isa receipt executed 
in favour of the mortgagor and recites a 
past fact, viz, the fact that the mortgagee 
had relinquished his lien already over the 
fields purchased by the defendants under 
an agreement with them. Such a document 
is not inadmissible for want of registration 
and could be used in evidence to prove 
that the prior mortgagee had agreed with 
the defendants to relinquish his mortgage 
lien over the fields in dispute. It has 
been repeatedly held that a document which 
recites a past fact ox disposition of pro- 
perty previously made does not come within 
the purview of s. 17 of the Registration 
Act. I may add that the agreement of 
release has been fully proved by other 
independent evidence also. 1 accordingly 
hold that there was asplitting up of the 
mortgage and that the defendants are, 
therefore, entitled to stand in the shoes of 
the prior mortgagee to the extent of the 
money paid by them, 

The only question that now remains to 
be considered is the question regarding 
the price ofredemption. This price cannot 
be finally fixed in this Oourt. The 
Court below should ascertain the amount 
dye on the prior mortgage of Rangil- 
das dated 10th April 1899 up to the 
date on which defendants lost possession 
of the fields in dispute in execution of the 
decrees passed in these suits and rateably 
distribute it over the fields in dispute The 
price of the entire property and of the 
fields in suit has already been ascertained 
by the First Olass Subordinate Judge, 
Khamgadb, and has been accepted by both 
the parties before me. On the basis of this 
price, the mortgage debt should be rate- 
ably distributed and the proportion of the 
debt payable in respect of the fields in 
dispute should be ascertained. From the 
sum go ascertained, the profits which the 
defendants have realized or might with 
due diligence have realized during the 
period when they were in possession of the 
fields in dispute from the date of their 
purchase upto the date on which they lost 
possession in execution of the decrees in 
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these suits should.be deducted. The bal- 
fnce will represent the price of redemption 
on payment of which plaintif will be 
entitled to redeem the fiefds in dispute. 
It will be necessary for the Courts below 
to examine the parties on the question of 
profits. They should be properly examined, 
necessary issues should be framed and then 
the cases should be disposed of according 
to law. 

The decrees of the lower Courts are revers- 
ad and bofh the suits are remanded to the 
Court of the First Class Subordinate Judge, 
Khamgaon, for dispesal in accordance with 
the above remarks. -Costs of all Courts 
will abide the final result of the suits. 

G. R. D. Suits remanded. 

Z. K. 


CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATE DREORSE 
No. 1290 or 1923. 

June 9, 1925. 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice B. B. Ghose. 
HEMANTA KUMAR ROY AND OTHERS 
PLAINTIFFS— APPELLANTS 
versus 
MESER BIBI-—DBEFENDANT— RESPONDENT, 

Bengal Tenancy Act (VIII of ene 8. 52~-Addi- 
tional rent for additional area—Kabuliyat, construc- 
tion of—Intention of parties. 

A kabultyat provided that rent should be payable 
at certain rates with regard toa certain quahty of 
land which would be found*on measurement under a 
survey, at which the tenant bound himself to be 
present : 

Held, (1) that it could be inferred that the lands 
as described within the boundaries specified in the 
kabuliyat were not let ont at the fixed jama mention- 
ed in tho kabuliyat, but that ib was the intenticn of 
the parties that the land should be assessed upona 
survey ofthe lands within the boundaries having 
regard to the class of land and area of each plot ; 

(2) that it was, therefore, competent to the landlord ` 
to make an application for increase of rent on account 
of increase of area. 

Appeal against a decree of the Special 
Judge, Jessore, dated the 10th of January 
1923, affirming that of the a Settle- 
ment Officer of that District, dated the 9th 
of May 1921. 

Babus Hemendra Chandra Sen (for Rai 
Surendra Chandra Sen Bahadur, and Su- 
rendra Nath Bose (Sr.), for the Appellants. 

JUDGMENT.—This appeal arises out 
of an application for increase of rent for in- 
crease of area presented before the Assistant 
Settlement Officer of Jessgre. Both the 
Courts below rejected the applfvation, on 
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the ground that tho kabuliyats showed that 
the rents were fixed for the lands as de- 
scribed within the boundaries. The learn- 
ed Special Judge’ observes that the area 
shown ofeach plot is a mere description 
and the rent was not fixed with reference 
to the area noris it shown that the tenants 
have made any encroachment on the khas 
land. ofthe landlord. The question de- 
pends upon the construction of the kabu- 
liyats. It is true that the lands were let 
out as being bounded as described* in the 
_ schedule and the area was described as 68 

bighas and 154 cottas, Ordinarily it must be 
held that the area was merely given by 
guess and the lands as described within 
the boundaries were let out at the rent 
arranged and if the landlord failed to prove 
that the tenant was occupying more lands 
than he was paying rent for by encroach- 
ing upon adjacent lands belonging tothe 
landlord, a right to claim excess of rent for 
excess of area must fail, In this case, how- 
ever, undercl. 9 of the kabuliyat, it was 
stipulated that rent should be payable at 
certain rates with regard to a certain 
quality of land which would be found on 
measurement under a survey, at which 
the tenant bound himself to be present. 
It may be inferred from that clause that 
the lands as described within the boun- 
daries wére not let out at the fixed jama 
mentioned iñ the kabuliyat. But it was 
the intention of the parties that the rent 
should be assessed upon a survey of the 
lands within the boundaries having regard 
to the class of land and area of each plot. 
It does not seem, therefore, the decision 
of the Court of the Special Judge is correct. 

The case must, therefore, be sent back 
to him for a finding as regards the area and 
rent payable with regard to each class of 
land, having regard to the rent payable in 
the locality. 

The costs of this appeal will abide the 
result, Hearing-fee, one gold mohur. 

Z. K. Case remanded, 
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OUDH JUDICIAL COMMIS- 
e | IONER’S COURT. 

Ferst Orvit APPBAL No. 28 oF 1918. 
March 27, 1919. 
Present:-—Mr. Stuart, J. O. 

RAM MANORATH—P catntTirF—APPELLANT 
VETEUS 
SANT AND OTBERSS—[DPRENDANTS— 


, RESPONDENTS. 

Co-sharers—Adverse possession—Persons declared 

under-proprietors jointly in equal skares—Possessian 
not in accordance unth entry, effgct of. 
e The possession of one co-shater is in law the possc%- 
sion of all co-sharers. It is not aes for the cu- 
sharer in possession to put an end to that possessi u 
by any secret intention in his mind. Nothing shert 
of ouster or something equivalent to ouster can bring 
about that result, 

During the settlement ofa village the Settlement 
Officer arrived at a decision that certain persons wire 
entitled to under-proprietary rights, but he made no 
allocation of those rights, amongst those persons 
inter se. He left the allocation to be determined when 
the khewats were drawn up. When the khewats weze 
drawn up, a certain area was entered in equal moieties 
eed in the names of L with respect to one moie'y 
and S with respect to the other moiety. S, how- 
ever, continued in possession of the greater part of 
that areaand L obtained possession of only a very 
small fraction of it. Subsequently S applied to the 
Revenue Court for alteration of the khewat alleging 
that L was in possession of only a very small ares 
but the application was rejected. L then institut d 
aguit for Toe” in answer to which S alleg d 
that he had been in adverse possession of the enfiie 
area and that L had lost all rights in the land 

Held, that L and S being co-owners in joint 
possession of the property and there having been 10 
ouster of L, the suit was maintainable, although it 
was open toS to plead that the Court should po 
back to the merits and should see which portion ef 
the area in dispute actually fell to the share of 7, 
apart from the erroneous entry in the khewat thit 
L was entitled to a moiety of the entire area. ip 9&6, 
col. 2] 

Appeal from a decree of the Subordi- 
nate Judge, Gonda, dated the 22nd Decem- 
ber 1917. 

Babu Jiban Krishna Bannerji, for the 
Appellant, ; 

Babu Aditya Prasad, for Respondents 
Nos. 1 and 3. 

JUDGMENT.—The facts of this case 
are as follows:—At the time of the First 
Regular Settlemeht certain Brahman ‘resi- 
dents of the village of Dewardah applied 
to the Settlement Officer fosa declaration 
that they wereentitled to under-proprietary 
rights in that village. The Settlement 
Officer arrived at a decision that certain 
persons were entitled to under-proprietaly 


rights, but he appears to have made no 


allocation of those rights, amongst the ° 


applicants inter se. In effect he said “there 
is a certain area and jn that area the appli- 


™ he did not state what particular apea was 


* respect to the other moiety, 
«Janki and (2) Sant and others can only be 


-- the defendant. 


~ that they are co-owners. 
_. laid down by their — ordships of the Privy 
` Council in Core. 
_eAt page 236* ¿cir Lordships say :— 

-- + (1) 912) A` £ 230,a@1 L J. P.O 151; 105 L T. 836, 
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canis have under-proprietary rights” but 


due to each particular applicant. He left 
the allocation to be determined when the 
khewats were drawn up. When the khewats 
were drawn up, an area of 59 bighas and 
2 biswas was entered in equal moietiesjointly 
in the names of Lokaj and Janki with res- 
pect to one moiety and Sant and others with 
(1) Lokai and 


considered as havang been recorded as co- 


owners in respectof the 59 bighas and 2° 


biswas in question, but no division follow- 
ed amongst the parties on the basis of this 
.khewat. It is clear in evidence that Lokal 
and Janki never obtained possession of 
anything like their moiety, which amounted 
to 29 bighas and 11 biswas. They were 
never in possession of more at the outset 
than 4 or 5 bighas, and they and their suc- 
cessors have not been in possession of any- 
thing more for the last 40 years. In 1900 
Sant and others applied to the Revenue 
Courts for the alteration of the khewat and 
applied in the following *terms:— 

“The land noted above is in the posses- 


- gion of the undersigned applicants and 3 


bighas of land is in the possession of the 
defendant (Lokai). But the khewat in res- 
pect of the entire land is in the name of 
Hence it is prayed that the 
applicants’ names be entered in the khewat 
register of the land in their possession and 
the defendant’s name be entered in the 
register in respect of the land which is in 
his possession.” 

. This application was rejected. The gon 
tion which the learned Subordinate Judge 
has dismissed as being beyond time. The 
learned Subordinate Judge has not, in my 
opinion, grasped the principles upon which 


_ his decision should have proceeded. There 
-~ ig no doubt to my mind as to the fact that 


Lokai and Jankion the one hand and Sant 
and others on the other hand wers co- 
owners. The khewat stating’ their respec- 


_ tive shares may be in error as to what those 


shares should have been. It does not follow 
that on the merits each side ig really entitl- 
ed to one moiety. But the khewat evidences 
The principle 


Appuhamy (1) applies. 





-#Page-of (1912) A, O.—[ vd.) 


of Lokai has now instituted a suit for parti-_ 
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“His possession was in law the possession 
of his co-owners. It was not possible for 
him to put an entl to that possession by 
any secret intention in his mind. Nothing 
short of ouster or something equivalent to 
ouster could bring about that result.” 

Has there been any ouster in this case? 
I do not corsider that there has been,” I 
have gone through all the proceedings bet- 
ween the parties and I find that at the 
most what has happened is this. Sant and 
others have said. “We are recorded as 
owners of half. They are recorded as ow- 
ners of half. We are.in possession of 
practically the whole. We are entitled to 
the properly of which we are in possession. 
They are entitled to the rest”. They never 
asserted or suggested then, that the other 
side was entitled to nothing. What they 
have every right to ask is that the Oourt 
should go back to the merits, should see 
what actually fell to Lokai and Janki in 
1876 quite apart from the erroneous entry in 
the khewat, and should award to Lokai and 
Jankis descendants what is due to them 
and award toSant and others what is due 
to them. But if their plea be permitted, 
which was successful in the lower Court, 
Lokai and Janki’s descendants would get 
nothing. The suit may of course fail on 
other points. I am not concerned with 
those points at present. 

I, therefore, set aside the decision of the 
learned Subordinate Judge and remit the 
case to him to be re-entered under its origin: 
al number and decided on its meriis on the 
remaining points. One point that he will 
look to in the decision is this. What were 
the rights of Lokai and Janki on the one 
hand and Sant andothers on the other hand 
in 1876? These rights may not be indicat- 
ed with any, correctness in the khewat. 
Sant and others would be at liberty to 
succeed to what they are entitled. If ow- 
ing to the action of Lokat and Janki the 
predecessorg of Sant and others or them- 
selves have been put to any loss the par- 
ties can be put on terms in the decree. 
Coste’ will follow the result. ° 

Z K. Case remanded., 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND OIVIL APPRAL No. 571 oF 1922. 
August 24, 1925. 
Present:—Mr. Prideaux, A. J. C. 
RAMRAO—DeEvexpantT—A PPBLLANT 
VETSUS 
GHULARAM—PLaInTIFF—RR&SPONDENT. 
Evidence Act (I of 1872),s 115—C P. Land Revenue 
Act* UI of 1917), 83. 187, 188—Lambardar, appoint- 
ment of—Co-sharer permitted to act as lambardar— 
Acquiescence—Lease, grant of, by lambardar—Co- 


sharers, Tight of, to challenge validitye of lease— 
Surrender. 

Oo-sharers in a patti who have for several years 
porn another co-sharer te act as lambardar and 

ave acquiesced in his acting as such, are estopped 
from subsequently challenging the validity of a lease 
granted by the latter, on the ground that he had not 
been validly appointed lambardar by a Revenue 
Officer {p 989, col. 1 ] 


Second appeal against an appellate 
decree of the District Judge, Wardha, 
dated the 30th September, 1922, confirming 
that of the Third Subordinate Judge, 
Wardha, dated the 7th July, 1922. 

Mr.: J. C. Ghosh, for the Appellant. 

Sir B. K. Bose, for the Respondent. 


JUDGMENT.—The plaint upon which 
this case arose states that Mouza Alamdoh, 
Tahsil Hinganghat, has been partitioned 
into khels. The 2 annas khel patti No. 3 
is Separate. The plaintiffs are the owners 
of 10 annas 8 pies share in that khel and 
the defendant No. 1, Sita Ram, son of 
Vithoba of the remaining 5 annas 4 pies. 
Field No. 46 area 10.51 acres jama 19/ khud- 
kasht, and situated inthe said 2 annas patti 
was occupied by Nilkanth Sakharam Patel 
as occupancy tenant. The Ist defendant 
Sitaram obtained a deed of surrender in 
his name alone from the said Nilkanth on 
12th March, 1921 and executed a perpetual 
deed of lease in favour of defendant No. 2 
on 14th Marck, 1921; but the plaintiffs 
believe that defendant No 1 alone has been 
holding possession. The patta executed by 
defendant No. 1 in favour of defendant 
No. 2 is bogus and effected with intent to 
defraud the, plaintiff, defendant No. 2 being 
the son-in-law of defendant No 1, “Ib was 
stated that Sitaram did not receive consi- 
deration of the perpetual deed of lease 
from defendant No, 2,Ramrao. The price 
of the field is Rs. 900 and the plaintiffs 
believe that defendant No.2 did not pay 
any consideration in excess of that sum. 
Sitaram could not take the deed of sur- 
render in his own name alone, the plaint- 
iffs being 10-@nnas -pies sharers in the 
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ethe pata in favour of defendant No. 
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patti; nor was Sitaram entitled to execu‘e 
~) 
And even if genuine, the patta would not 
bind the plaintiffs. If the deeds gave 
tenancy rights, and as these could not be 
sold, the parties broke the law; and the de- 
fendants could not acquire any right what- 
ever to the field. The plaintiffs asked for 
& decree for joint possession or.separate 
‘possession of 10 annas 8-pies share of the” 
entire khudkasht field No. 46, and their 
Coste. ° o 

The lst defendant contested the claim. 
He admitted the surrender and the leace, 
and stated thatthe original tenant Nilkanth 
wanted to dispose of the field and that 
defendant No. 2 wanted to acquire it; 
that they settled the price as between 
them, he only acting as an intermediaiy 
in the matter of surrender and the lease 
and that the consideration of Rs. 2,05] 
of the surrender wab only paid to the 
succeeding tenant by defendant No. 2 
through this defendant. It was denied 
that defendant No. 2 was his son-in law as 
alleged in the plaint. It was further cox- 
tended that the village was partitioned in 
the year 1917 and since then the Ist defenc- 
ant had been acting as the lambardar of 
the patti with the consent of the plaimilfs, 
that in that capacity he had been receiv- 
ing rentsand paying revenue to Govern- 
ment, and that it was in that capacity 
that he took the surrender and granted 
the lease. The transaction was, therefore 
said to be valid and in accordance with 
the law and binding on the plaintiffs. It 
was further contended that in case the 
plaintiffs were held entitled to joint pos- 
session, they were bound to pay him their 
quota of the consideration mentioned in 
the surrender deed. 

Defendant No. 2 told much the same 
story. But he admitted the relatiousl.ip 
with defendant No. 1, and stated thut Le- 
was in possession of the field jn dispuie 
since the date of the lease, viz, 14th March, 
1921, and that as the lease was given by de- 
fendant No. 1 as lambardar, it was binding 
on the plaintiffs. It was farther contended 
that both the plaintifs were present at 
the time of the razinama and patta and 
had helped defendant No. 1 in bringing 
about the two deeds, and they were, there- 
fore, now estopped from challenging the 
validity of the said transaction. It was 
stated that the plaintiffs were bound to pay 
their quota of the costs incurred by this 
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defendant for acquiring and improving the 
field before they could get joint possession. 
It was further stated that the field ‘was 
worth Rs. 2,000 on the date of the sur- 
render and lease, and that defendant No. 2 
had spent Re. 1,000 in improving it. 

In reply the plaintiffs denied that de- 
fendant No. 1 was *lamBardar or acted as 
lgmbardar with their consent. The case was 
tried on the following issues :— 

1 (a). What was the value of the field 
in @ispute at the time of the surrender 
deed (Hx. 1 D-1) dated 12th March, 1921? 
~ (b). Whether the consideration mention- 
ed inthe said surrender deed has been in- 
flated with a view to defraud the plaintiffs 
and defeat their claim? What considera- 
tion was actually paid to Nilkant Sakharam 
under the transaction in dispute? 

2 (a). Whetherin pursuance of the patta 
dated 14th March, 192) (Ex. 2 D-1) executed 
by defendant No. 1, the defendant No. 2 
has taken possession of the field in dis- 
pute ? Is the said patta a genuine transac- 
tion. r 

(b). Whether the above patta is a bogus 
transaction and no consideration passed 
thereunder ? 

3 (a). Whether the defendant No. 1 is 
the fambardar of the patti No. 3 of the 
village? Whether he alone has been 
HADAR NE that patti with the consent of 
the plaintiffs and acting as lambardar since 
the time of partition ? 

(b) Whether in the above capacity as 
lambardar the defendant No. 1 executed the 
aforesaid patta in favour of defendant 
No. 2? : 

(c). Whether the defendant No. 1 had 
authority to lease the field in dispute in- 
cluding the plaintiffs’ share therein to the 
defendant No. 2? 

(d). What title the defendant No. 2 has 

ot to the field in dispute by virtue of the 
above transaction? Whether the said trans- 
action con¢ravenes the provisions of the O. 
F. Tenancy Act and is thusin-operative ? 

4 (a). Whether the plaintiffs gave the 
defendant No. 2 to understand that they 
consented to the fransaction in dispute? 

(b). Whether they are estopped from 
challenging the validity of the above trans- 
action ? 

(c) Whether they are estopped from 
qpestioning the authority of the defendant 
No. 1 to grant lease of the field in dispute 
to the defendant No, 2? 

(a). Whether the defendant No. 2 has 
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now improved the field in dispute at a cost 

®&f Rs. 1,000? e 
(b). Whether the plaintiffs cannot claim 

possession except on payment of the pro- 
portionate amount spent -by defendant 
No, 2? 

Ae To what relief are plaintiffs entitl- 
e 


. The conclusion of the trial Court may 


be summarised as follows: At the time of 
the surrender the field was worth Rs. 2,000. 
Wull consideration, as mentioned in the 
deed of surrender, was paid to Nilkanth. 
Out of the considtration of the lease 
Rs. 2,051 were paid ‘to the surrendering 
tenant and Rs. 49 to Sitaram defendant 
No. 1. Defendant No, 2 had taken posses- 
sion of the field in dispute. It was not 
established that Sitaram had been in pos- 
session, nor was there anything to show 
that the lease was bogus and without cog- 
sideration. Dealing with issues No. 3 (a), 
(b), (c) and (d), the Judge writes :— 

“ According to s. 187 of the said Act 
(New O. P. Tenancy Act) the lambardar’s 
appointment shall be made by a Revenue 
Officer and rules framed under the said 


.Act for the appointment of a lambardar 


lay down that proceedings for the appoint- 
ment of a lambardar, shall in all cases 
commence witha proclamation. In the present 


- case itis admitted by all parties that no 


such lambardar bas been appointed by any 
express order of a Revenue Officer for the 
patti in suit. As regards the defendant’s 
allegation that the defendant No. 1 is 
acting as lambardar with plaintiffs’ consent, 
there is no satisfactory proof. It no doubt 
appears clear from the evidence of both 
sides that the defendant No.1 has been 
realising rent and signing receipt books 
of tenants and diso paying land revenue to 
Government. Even taking that he did 
thus manage the patti for some years, still 
by mere act such management he can- 
not, in my opinion, claim to be the lambar- 
dar unless he is so expressly appointed as 
such by a Revenue Officer. The alleged 
plaintiffs’ consent to his acting as lambar- 
dar is not duly proved on the evidence 
on record. An attempt is made by the 
defendants by filing copies of jama- 
bandis and of some orders in the parti- 
tion proceedings (Vide Ex. |, D-4-7 and 2, 
D-3 and 4) to show that Sitaram has been 
appointed alambardar by order of the parti- 
tioning officer in the partitio# proceedings. 
The copies filed go to show that when 
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partition was made in the year 1917, the 
partitioning officer ordered the Amin to 
prepare revised jamabandts and that they 
were ordered to be sent #o the patwart. In 
the copies of jamabandies filed by defend- 
ants (Ex. 1, D-4 to 7) the name of Sitaram 
does no doubt appear as lambardar and 
_inthe column for owner, There is, how- 
ever, no material on record to show that 
this sort of entry in the revised jamabandi 
was made by the Amin under the orders of 
the partitioning officer. The defendants 
have not filed copies of the whole partiton 
proceedings or of the order of the partition- 
ing officer sanctioning the appointment of 
Sitaram as lambardar of the patti No. 3. 
In the copy for 1327 Fusli (Ex. D-4) which 
is said to be the copy of the revised jama- 
bandi, there is no endorsement in it of any 
Revenue Officer to show that the arrange- 

ment as mentioned in the said copy was 
` formally sanctioned by the Revenue Officer. 
Patwari D. W. No.1 who says about his 
having received the revised, jamabandt 
does not produce the original copy received 
by him before the Gourt nor, was he asked 
to produce it. Under these -circumstances 
- from the mere copies filed, there is no suff- 
cient ground to hold that Sitaram was duly 
and formally appointed alambardar of the 
patit by a proper Revenue Officer. In my 
opinion unless such an appointment by 
the order ofa Revenue Officer is proved, 
the man cannot claim to be a lambardar 
and cannot claim the several rights inci- 
dental to such capacity. For the reasons 
given above I find issue No.3 (a) in the 
negative as not proved.” 


The Judge further found issues Nos. 3 
(b and (e) in the negative; and as to 
issue No. 3 (d) the Judge holds that the 
surrender and the lease being by only 
one of several co-sharers is a sale of an 
occupancy holding, and, therefore, in 
contravention of the provisions of the 
O. P. Tenancy Act, and. that it is, 
therefore, totally void and inoperative in 
so faras the plaintiffs’ share in the field is 
concerned. The Judge finds issue*No. 4 
in the negative, and further that nothing 
was spent in improving the field, and that 
plaintifis were not bound to pay propor- 
tionately for the costs of acquisition. 
Plaintiffs’ claim was held to succeed to the 
extent of their share, and decree in their 
favour was passed with costs against 
both the d-fendante for sjoint possession 
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a ane extent of their §rd share in ;h: 

eld, 

On appeal the learned District Judge, on 
the main question inthe suit, writes as 
follows: — 

ETE It has*been contended tlat 
the defendant No. 1 should have heen 
held, at least, to be de facto lambaruar 
acting on the express,or implied consent of 
other co-sharers, and was recorded as lem- 
bardar of the patti in the patwart papera ` 
and the defendant No, 2 having dealt with 
him on the strength of thet entry, the lower 


*Court ought to have held that the plaint- 


ifs were estopped from questioning the 
validity ofthe patta in defendant No, 2's 
favour. 1 do not think that there is any 
force in this argument. This case is 
governed by the new O. P. Land Revenue 
Act under which the appointment of 
a lambardar is to be ‘made under the 
rules framed under that Act. The appoint- 
ment of a lambardar ig to be made by the 
Revenue Officer and it is laid down in 
sub-s. (2) of 8. 188 that the lambardar in 
each mahal or patti for which he is appoint- 
ed shall be adnfitted to be the land- 
lord within the meaning of the C. P. 
Tenancy Act, XI of 1898, -and shall exzei- 
cise the powers of proprietors in matters 
relating to the village lands. I do?not 
find any order produced before the lower 
Gourt for appointing Sitaram, defendant 
No. l,as a lambardar by any competent 
Revenue Officer. The learned Pleader for 
the appellant refers me tothe jamaband 8 
prepared at the time of a partition of the 
village, but I do not see any order of a 
Reyenue Officer appointing Sitaram as 
lambardar of the patti.: The mere collec- 
tion of rent by him from tenants and the 
payment of revenue by him to Government 
would not make him a lambardar of the 
patti as required by the Land Revenue 
Act and no question of estoppel arises jo 
this connection.” m 
It was found that the appellant did not 
get the land from a person who, under 
the O. P: Tenancy Act, could represent 
the proprietary body, and that he could 
not acquire the rights eof a tenant in 
respect of the land let out to him. The 
transactions were held not to be valid ard 
not binding on the plaintiffs. Dealing with 
the question of contribulion, the Jidse 
says that itis not claimed by a co sharer 
but by a person who does not belongs 4 
the praprietary body, @nd that the oucz 
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tion could not be raised by him. The ap- 
peal failed and was dismissed. Against 


that dismissal the present appeal has beeng. 


filed by Ramrao, the 2nd defendant, ə 

I have allowed the appellant to put in 
this Court a certified copy of the judg- 
ment of the Oommissioner, Nagpur Divi- 
sion, in Revenue Appeal No. 46 of 1923-24 
appointing Sitayam, as lambardar of 
Alamdoh in the patti. Thé learned Com- 
*migsioner writes:-— ` 

“Olausa 2 of the wajib-ul-arz does not 
apply to this patiti as owing to the partition 


it has become necessary for the first time to ° 


appoint alambardar of this khel.” 

He also writes:— 

“The judgment of the Civil Court and 
the facts disclosed both show that Sitaram 
has been performing the duties of the 
lambardar regularly since 1917, and 
Gulabrao the Sadar lambardar testifies to 
his paying his share of revenue punctually 
and to his being a responsible person. In 
such acase the fairer and more proper 
course would have been to regularise the 
existing practice which had worked well.” 

The Deputy Commissioner’s order was 
set aside and the Naib Tahsildar’s order 
appointing Sitaram lambardar was restored., 
This order is dated 14th October, 1924, and 
prowes beyond all reasonable doubt that 
between the date of the partition in 1817 
and the formal appointment of Sitaram on 
the 14th October, 1924, Sitaram, though he 
may have been working as lambardar, was 
not authorised to do so under the Land 
Revenue Law. 

It is contended that Sitaram, who is now 
dead and is succeeded by his son Pandu- 
rang, was an implied agent of the pro- 
prietary. body; and I am referred to the 
case of Ramkrishna Puri v.. Tanba (1) and 
Baijnath v. Raghunath (2). 

For the respondents it is contended that 
Sitaram was not a statutory lambardar 
-ander 8. 187. sub-s. (2), of the present Land 
Revenue Act. The power to pay or re- 
ceive rents orto deal with khudkasht land 
must “have been given by” the proprietary 
body, either expressly or impliedly, and 
this must be proved. It was the defend- 
ants’ business to prove that Sitaram had 
the power to accept a surrender and power 
to make anew tenant of theland so gur- 
rendered. A surrender is ordinarily for 


(1) 71 Ind. Cas. 777; 19 N. L. R. 59; A. I. R. 1923 
Nag. 153; 6 N. L, J. 85. 
D 26 Ind, Cas, 608; 19 N. L. R. 93, 
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the benefis of the landlord. In the present 
case the plaintiffs did not object to the 
surrender but they did to the re-grant and 
claimed that on fhe surrender the land 
became the khudkasht of the proprietary 
body. It has not been established that 
Sitaram had either express or implied 
authority, and, therefore, defendant No. 2 .- 
must be held to be a trespasser. 

It seems to me that this question of im- 
plied authority was raised in the pleadings, 
The lst defendant states in para. 5 of his 
written statement. 

“The partition of the village was made 
in the year 1917. Since then with the con- 
sent of the plaintiffs the other eo-sharers in’ 
the village this. defendant has been the 
lambardar of the patti No. 3 belonging to 
the plaintiffs and the defendant, Since the 
time of partition the defendant recovers 
rent from the tenants, signs the receipts 
bahis, deposits land revenue in the Gov- 
ernment treasury and recovers kotwar’s 
dues and pays it to him. Thus the de- 
fendant No. 1 has with the consent of the 
plaintiffs been acting as the lambardar of 
the patti andit is in this capacity of a 
lambardur that he got the surrender of 
the field in suit and leased it out to the 
defendant No. 2. The lease in favour of 
the defendant No. 2 is a perfectly valid 
transaction.” 

Defendant No. 2 also states in para. 3 of 
his written statement:— - . < 

“The defendant No. 1 took the razinama 
from Nilkant in his capacity as lambardar 
of the patti and leaséd the field to defend- 
ant No. 2 in that very capacity, He was 
thus authorised to take razinama and 
lenge.” 
and issue No. 3 Tuns: — 

“Whether the defendant No. 1 is the 
lambardar of the patti No. 2 of the village? 
Whether he alone has been managing that 
pattt with the consent of the plaintiffs and 
acting as lambardar since the time of 
partition? » : 

(b) Whether in the above capacity as 
lambardar the defendant No,1l executed 
the ne patta in favour ‘of defendant 
No, 2? 

(c) Whether the defendant No. 1 had 
authority to lease the field in dispute in- 
cluding the plaintiffs’ share therein to de- 
fendant No. 2? 

(d) What title the defendant No.2 has 
got to the field in dispute by virtue of the 
above transaction? Whether the. said tran- 
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Baction contravenes the provisions of the 
0. P. Tenancy Act and is thus in-operative? 

The trial Court in para. 8 of its judg- 
ment discusses this question and holds that 
as regards the défendant’s allegation that 
` the defendant No. 1 is acting as lambardar 
with plaintiffs’ consent, there is no satis- 
' factory proof. Though the Judge finds that 
defendant No. 1 has been realising rents, 
sigaing receipt books of tenants and pay- 
ing land revenue to Government, yet he 
holds that, though he managed the patti 
for some years, still by mere act of such 
management he could not claim to be 
lambardar unless, he is expressly appointed 
by a Revenue Officer; and that the consent 
of the plaintifis has not been duly proved 
on the evidence on record. Now, it seems 
to me clear that Sitaram, with the plaintiffs’ 
consent was acting as lambardar though 
he had not been expressly appointed under 
the Act, and could not, therefore, bea real 
lambardar; but does it lie in the plaintiffs, 
having allowed him to act for so long and 
not having objected to his so acting until 
far later, now to object to his having exer- 
cised the powers of a lambardar? There is 
no doubt that Sitaram was, as he would 
have been, had he been properly appointed, 
a mere intermediary, in the present case, 
between Nilkanth and defendant No. 2. 
Nilkanth, the tenant wished for a considera- 
tion, to get rid of his field to a particular 
person. Todo so he had to surrender to the 
person representing the proprietary body and 
get that person to agree to give a lease in 
favour of the new-comer. This was done and 
if Sitaram had been properly appointed, no 
objection could have validly been taken. 
If he refused to exchange tenants he would 
have said so, and the matter would have 
dropped. It seems to me manifestly unfair 
that the 2nd defendant should be deprived 
of what he has paid for; and it is held 
that he paid the right price and further 
that Sitaram did not really obtain posses- 
sion ofthe field. The decrees as it stands, 
seems manifestly unjust. The plaintiffs 
who held the greater part of the pati? let 
Sitaram work as lambardar and then when 
they see it is to their advantage, disown 
one of his acts as lambardar and get two- 
thirds of a valuable field, paying nothing 
for it. -It seems to me that the whole 
record shows beyond all reasonable doubt 
that the plaintiffs were parties to allowing 
Sitaram to exercise the powers ofa lam- 
bardar, and they cannot now take advant- 


AOHUTANAND JHA Y. SURJANARAIN JHA. 


*. 991 


age of the act in suit done by Sitaran) as 
lambardar. It may be that under the stric! 
eletter af the law Sitaram had no authouity 
to act as lambardar though he was even- 
tually appointed to that position by the 
Commissioner in 1924, butas faras the 
plaintiffs are concerned, their acquiescence 
in bis acting as a dambardar bars,in my 
opinion, their presené suis. They seem to 
me estopped, 


With these remarks.I reverse the decision” 


of the Courts below and dismiss the plaint- 
ifts’ claim with costs. The defendants will 


“get their costs in all three Courts. 


Z. K, Appeal allowed, 


PATNA HIGH COURT. 

Secoxp OIVIL APPBALS Nos. 1056 op 1923 

AND 41 oF 1924, 

May 11, 1926. 
Present:—Sir Dawson Miller, Kr., 
Ohief Justice, and Mr. Justice Foster. 
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The pious obligation of the son doesnot extend 
to the payment of his father’s time-barred debts 
fp 994, col. 2.) 

It is only where a substantial portion of the cox- 


sideration for a sale of family property is notgustihed 
by legal necessity, that the sale should be set asidl> 


on payment to the transferee of that part of the conse 


sideration which is so justified. [p. 994, col. 15 
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48 A.183;A I R 1925 All 624; L R 6 A. 591 Civ , 
24 A L. J. 52, Melaram Roy v Bagalanand Baneryer, 
6 Ind Cas. 207, 14 O. W. N. 895, Chattar v, Chote, 4) 
Ind. Cas. 269, L.A Niglakantu Sarma v, Gar sn. 
Iyer, 91 Ind. Oas. 310; (1925) AL W. N. 43, A. L R 1925 
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AA I R. 1922 P. O. 307; (1922) M. W. N. 804; 
L. J. 282, 31 M. L. T. 149 (P. O ), referred to. 

Appeal from a decision of the *Distric? 
Judge, Darbhanga, dated the 30th June 1923 
modifying that of the Munsif, Darbhanga 
dated the 14th June, 1923. 

Messrs. Murari Prasad and R K. Jha, 
for the Appellants, in No. 1056 of 1923 and 
Mr. S. K. Mitter, in No. 41 of 1924. 

Mr. S. K. Matter, for the Respondents, in 
No. 1056 of 1923. 


. JUDGMENT. 

Miller, C. J.—These two appeals num- 
bered 1056 of 1923 and 41 of 1924 are 
brought from a decision of the District, 
Judge of Darbhanga modifying the decree 
of the Munsif. 

The appellants in Appeal No. 1056, who 
are the plaintiffs in the suit, are the youn- 
ger son and the widow of Deokishun Jha 
who died in 1913 legving, in addition tothe 
plaintifis, an elder son, Subhanand Jha, 

gon ofa deceased wife) who became the 
rta of the family on Deokishun’s death. 

By a kabala dated the, 17th March, 1917, 
(Ex. E) Subhanand Jha, during the minor- 
ity of his half-brother, sold to the defend- 
ants first party a portion of the family pro- 
perty consisting of between 6and 7 bighas 
of kasht and brahmottar land in Mauza 
Ranti fora sum of Rs. 750. By a second 
kabala dated the 20th May, 1918 (Ex. 1) he 
sold two other plots of land and adwelling 
house to the defendant second party for a 
sum of Rs. 128. 

In 1922 the male plaintiff, who by that 
time had attained majority, together with 
his mother instituted the present suit 
against therespective purchasers and Subha- 
nand Jha, their vendor, claiming to re- 
cover a two-third share in the property sold 
on the ground that the plaintiffs had sepa- 
rated from the elder brother after the death 
of Deokishun and before the sales took 
place, and that they were entitled to a third 
share eaah in the property which the elder 
brother had no power to sell beyond the 
extent of his own share. The plaint also 
alleged that the sale-deeds were not genu- 
ine or for consideration, and that they were 
executed by Subhanand Jha’ without any 
legal necessity and that the plaintiffs were 
not benefited by the transaction. They 
claimed a declaration that the sale-deeds 
were illegal and in-operative ag against the 
‘plaintifs and asked for recovery of their 
two- third share with mesne profits, 
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It will be seen from what I have stated 
that the claim was based upon the allega- 
tion that at the date of the transfers the 
family property had already been parti- 
tioned, the mother and ‘each of the sons 
being separately entitled toa third share 
inthe whole. The question of legal neces- 
sity was, therefore, only material in case 
there had been no separation, but such a 
case was not specifically pleaded. Never- 
theless issues were framed before the hear- 
ing dealing with this point. The fourth 
and fifth*issues were as follows:— 

“4, Are the kabalas sought to he impugn- — 
ed genuine and fer consideration and for 
the benefit ofthe plaintiffs? 

5. Were the kabalas in question for legal 
necessities and arethey binding upon the 
plaintiffs ?” 

Considerable evidence was adduced at the 
trial upon these issues and the question of 
legal necessity was discussed in great detail 
in the judgments of both the Munsif, who 
originally tried the case, and the District 
Judge before whom it went on appeal. 

On the 20th February, 1922 after the evi- 
dence was closed, the plaintiffs fileda peti- 
tion before the Munsif praying that they 
might be allowed to amend their plaint 
upon payment of the necessary additional 
Gourt-fee by adding to the relief claimed 
therein the following prayer:—‘That if in 
the opinion of the Oourt the separation as 
alleged by the plaintiffs be not proved, then 
a decree for recovery of possession of the 
entire property with mesne profits covered 
by the kabalas dated 27th March, 1917 and 
20th May, 1918 may be passed in favour of 
your petitioners or jointly in favour of your 
petitioners and defendant No. 6” (Subha- 
nand Jha). 

The learned Munsif rejected the applica- 
tion on the grotind that it was unfair to ask 
the defendants to meeta different case at 
thatstage. Had the question of legal neces- 
sity not been raised inthe plaintand had 
no issue been framed on the point, I consider 
that the learned Munsif’s decision would 
have been unassailable and thht it would 
have been improper to allow theamendment 
at that stage, as it would involve the taking 
ofevidence on a question of fact not raised 
in the pleadings or the issues. But having 
regard to the course which the case took, it 
cannot be said that the defendants would 
be in any way prejudiced by allowing the 
amendment asked for. The question of 
legal necessity was one ofthe „issues for 
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trial and both partieshad every opportunity 
to produce evidence ang did produce evi- 
dence on the point; and as the materials 
wera before the Oourt to enable it to decide 
the point and ‘both Courts in fact decided 
it, [ consider that in the particular circum- 
stances of the case, and in the interests of 
justice, the Court should have allowed the 
amendment, under O. VI, r. 17 of the O. P. 
Q., for the purpose of determining the real 
questions in issue between the parties. We 
accordingly ruled that the plaint should be 
treated as amended in the mamner prayed 
as above set out. 

The Trial Court faund that there had 
bsea no separation and that the plaintiffs 
and the dsfandant No..6, Subhanand Jha, 
were joint in estate, This finding was, in 
the absence ofany amendment of the plaint, 
sufficient to dispose of the suit, but the 
learned blunsif, after stating that his deci- 
sion might not find favour with a higher 
tribunal, procesded todetermine Issues Mos. 
4 and 5. He found that the sales were genu- 
ine and for legal necessity and binding on 
the plaintiffs and dismissed the suit. 

From this decision the plaintiffs appealed 
to the District Judge. The learned District 
Judge found that there had been no separa- 
tion in the family of the plaintiffs and the 
defendant No.6 and that the property. in 
suit was joint family property. With re- 


gard to the kabala of 1917 he found that. 


out of thé consideration of Rs. 750 a sum 
of Rs. 550 was required for family necessity, 
but that no legal necessity had been proved 
in respect to the balance of Rs. 200. He 
considered thatthis was only a small por- 
tion of the consideration and held that the 
kabala should not be set aside, but direct- 
ed that the plaintifis should recover from 
the transferees, the defendants firat party, 
the male plaintiff's half share of this amount, 
viz., Rs, 100. 

With regard to the second kabala, the sale 
was made to the defendaat second party in 
order tO raise money to pay offa sum of 
Ra, 128 due under a mortgage dated the Ist 
March 1904 executed by Daokishun Jha the 
father of.the first plaintiff and the defend- 
ant No. 6 whereby certain family property 
had been mortgaged. The personal debt 
incurred by Deokishun Jha under the 
mortgage of 1904 was time-barred in 1918 
when the kabala was executed, and, there- 
fore, it could not be justified on the ground 
of the antecedent debt of the father. The 
property whigh was the subject of the 
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mortgage had also passed out of the po ..cs- 
sion of the family, as it formed part o! tho 
property sold to the first party defera iis 
under the kabala of 1917. The D.s aet 
Judge accordingly found that there we no 
necessity to pay the debt and the ou ily 
property could not validly be sold fur ikat 
purpose, Inthe result the appeal wa; al- 
lowed in part and¢he decree of the T'ial 
Court was varied by awarding the ploiuiifis 
the sumof Rs. 100 in respect of tho . rat 
sale and by declaring that the second tale 
was not binding on thè plaintiffs anè had 
no effect in so far asthe half share of the 
male plaintiff was concerned. The learned 
District Judge, althougz he does not in 
terms say so, in fact dealt with the sui as 
ifthe plaint had been amended. 

From this decision the plaintifs hive 
preferred a second appeal, No. 1006 of 1923, 
to this Court and contend that asthe lover 
Appellate Court has found that legal neves- 
sity was not established in respect of the 
whole of the consideration for the irst 
kabala it should have set aside the saleu pon 
payment by the plaintiffs of the amount 
found justified by legal necessity, t2., 
Rs. 550. 

The defendants first party, the purche_ers 
under the first kabala, have also entered 
a cross-objection and contend that ôn the 
pleadings the question of legal neces-ity 
did not arise, the plaint not having been 
amended, and thatthe lower Appellate Cours 
was wrong in-awarding the plaintifis the cum 
of Rs. 100. 

The defendant second party, the pur- 
chaser under the second kabala, has clso 
preferred a second appeal, numbered 41 of 
1924, to this Oourt. He contends (1, that 
the lower Appellate Court was not justited, 
in the absence of any amendment of the 
plaint, in considering the question of iegal 
necessity and allowing the plaintiffs’ cli.im 
on the ground of the absence of legal neces- 
sity, (2) that the defendant No. 6 as Aeria 
of the family was under a pious obligation 
to diseharge his father’s debt undur the 
mortgage of 1904, even though the er 
sonal debt was time-barred, and (3) ilat the 
mortgage-debt otill subsisted after tne 
transfer ofthe mortgaged property under 
the first kabala and the liability cf the 
joint family to discharge the debt remained 
with them. Es 

As to the plaintiffs’ contention in Appeal 
No, 1056 of 1923 certain authorities lave 
been relied on to stfpport the argument 
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that where a portion of the consideration for 
asale ‘offamily property is not justified 
“by legal necessity, the sale should be, set 
aside on payment to the transferee of that 
part of the consideration which is so 
justified. No doubt this rule has been fol- 
lowed where a substantial portion of the 
consideration is not proved to have heen 
necessary for the neads of the family. In 
the Deputy Commissioner of Kheri v. 
Kflanjan Singh (1) their Lordships of the 
Judicial Committee set aside a sale where 
out oka total consideration of Ks, 19,998, 
necessity was found to have existed for 
Rs. 7,080 only. In Sanmukh Pandev Jagar- 
nath Pande (2) Rs. 200 out of Re. 1,000 was 
found notto have been supported by legal 


necessity or antecedent debts. The learned - 


Judges of the Allahabad High Court 
(Sulaimanand Mukherji, JJ ) insetting aside 
the sale in that case said: “ It is impossible 
to lay down any hard and fast rule which 
could apply equally fo every case; for 
every transaction has to be considered on its 
own merits and the Court has to come toa 
finding on the merits of every case.” Other 
cases were cited where in Similar circum- 
stances the sale was set aside, but in all of 
them the portion of the consideration not 
justified by family necessity or antecedent 
debt was substantial. The rule, however, is 
not of universal application and in cases 
where the part of the consideration not 
justified on the grounds of legal necessity 
is small, the Courts have frequently refused 
to set aside the sale; and where it is 
insignificant, the Courts have even gone 
the length of upholding the sale without 
ordering the defendant to restore to th 

plaintiff that part of the consideration no 

proved to have been justified by necessity, 
One of the latest cases on the subject is the 
Full Bench decision of the Allahabad High 
Oourt in Lal Bahadur Lal v. Kamleshar 
Nath (3) where the authorities are reviewed 
mm where the Court refused to set aside the 
gale, orevep toordera refund, where the 
sum of Rs. 259 out of a consideration of 
Re. 5,995 was found to be urfsupported by 
legal necessity. Other cases where the Oourt 
exercised its discretion in favour of the 


(1) 110. W. N 474; 5 O. L.J 344, 4A L J. 232, 2 
M. L. T. 145; 17 M. L. J. 233; 9 Bom. L. R 591; 10 O. O. 
117; 29 A. 331; 34 I A., 72 (P.O). 

(2) 83 Ind. Cas 838; 46 A. 531; 22 A L. J. 417; A. I. 
R. 1924 All. 708, L_R. 5 A. 289 Ow. 

6 90 Ind, Oas. 988; 48 A. 183; A I, R. 1925 All, 624; 
L., K., 6 A. 591 Oiv.; 24 Ad, J, 52, 
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purchaser are Felaram Roy v. Bagalanand 
Banerjee (4), Chattar v. Chote (5), L. A. 
Nilakanta Sarma v. Ganesha Iyer (6) and 
Medai Dalavoi Thirum&laiyappa Mudaliar v. 
Nainar Tevan (7). In the last case cited 
their Lordships of the Judical Committees 
held that where Rs. 711 out ofa considera- 
tion of Rs. 5,300 was not proved to have 
been justified by legal necessity the sale 
was not invalid. It seems obvious that 
Where itis necessary to sell property in 
order to discharge a binding legal obliga- 
tion, the purehase price must occasionally 
exceed the actual cash requirements, and 
unless it appears thatthe transaction itself 
was an improper one or that some more 
advantageous arrangement could have been 
made, which isnot the case here, I consider 
that the Courts should beslow to set aside 
a sale to a bona fide purchaser merely 
because the consideration paid is somewhat 
greater than the actual requirements of the 
joint family. Moreover, in the present case 
the transfer has remained unchallenged for a 
period approaching five years and on a 
consideration of all the circumstances I am 
not prepared to hold that the District Judge 
acted illegally, or exercised a wrong dis- 
cretion, in allowing the sale to stand on 
condition that the purchasers pay to the 
plaintiffs the sum of Rs. 100. Appeal No. 
1056 of 1923 is accordingly dismissed with 
costs. The cross-objection of the defendants 
first partyin this appeal is also dismissed 
with costs, as we consider that the plaint 
should be amended as prayed. 

With regard to Appeal No. 41 of 1924 
in which the defendant second party, the 
purchaser under the second kabala, is ap- 
pellant, his first point fails as we have 
allowed the amendment. His second point 
is based upon the contention that the pious 
obligation of a son to pay his father’s debts 
extends even to a time-barred debt. What- 
ever may be theduty or the powers of a 
Hindu widow succeeding to her husband's 
estate wilh regard to the, payment of her 
husband's debts, when barred by limitation, 
the pious obligation of the sone does not 
extend tothe payment of his fafher’s time- 
barred debts. lfthedebt could not have 

(4) GInd Cas 207,140 W N. 895. 

(5) 40 Ind, Cas. 269. 

(6) 91 Ind Cas 310, (1925) M. W. N.43; A. LR, 
1925 Mad. 469, 21 L. W. 685. 

(7) 74 Ind Oas 604; 27 O. W. N. 365; 16 L W 478; 
4U. P, L. R. (P.O) 02, A. L R. 1922 P O. 307; 
PO W N. 804; 21 A. L. J. 282; 81 M. L. T. 149 
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been enforced against the father, were he 
alive, the son is not bound. This, however 
does not conclude the case for it appears 
that the kabalg of 1918 was executed in 
order to pay off the sum due under a pre- 
vious mortgage (Ex. ©) executed by 
Deokishun Jha, father of Subbanand. and 
the male plaintiff, in 1904, and it is conced- 
ed that the mortgage (Ex. O) created a 


valid charge upon the family property. The» 


learned District Judge held that, as the 
property charged by Ex O had already 
been transferred tothe first party defends 
ants under the previous kabala of i917, the 
liability to dischargé the mortgage no 
longer rested with the plaintiffs’ family. 
If this property had beén sold subject to 
the encumbrance the learned Judge's deci- 
sion might be justified on the ground that 
the liability to discharge the encumbrance 
had passed away from the family. But 
under the terms of the kabala of 1917 (Ex. E) 
it appears that the lands comprised in that 
sale were sold free of all encumbrances, the 
vendor undertaking to discharge any en- 
cumbrance still subsisting and toindemnify 
the purchasers from any loss they might 
suffer by reason of the existence of such 
encumbrance. This was not creating a 
new liability but retaining a liability 
already created and binding on the family 
in respect to the vended property. I must 
hold, therefore, that the transaction of 1918 
(Ex. 1) was binding upon the plaintifs and 
cannot be set aside, Appeal No. 41 of 1924 
is accordingly allowed. The judgment and 
decree of the District Judge are set aside 
and the decree vf the Munsif is restored in 
so far as it dismissed that part of the claim 
which relates to the kabala of the 20th May 
1918. The plaintiffs will pay the defendant 
second party his costs incurred in this ap- 
peal and in both the lower Courts. 
Foster, J.—I agree. 
BR. L Appeal No, 1056 dismissed; 
Appeal No, £1 allowed. 
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Transaction, setting aside of -Onus—-Compensitiva— 
Costs—Appellate Court, interference by. Wu 

Accerding tos. 16 of the Oontract Act, tha first 
necessary element, ina case of undue influenc is 
whether the person who is sud to have ex reised 
it was or was not inaa position to dominate th: vill 
of the other person Once itis established that he 
was, sub-s. (3) will apply ifthe transaction appear: to 
be unconscionable, and the burden of proving that the 
transaction was not induged by undue influence would 
lie upon him. fp 997, col. 2.] 

Poosathurat y Kannappa Chettiar, 55 Ind Cas 414: 
47 I A. 1; 38 M. L. J. 349; 111, W 455,18 A LJ. 
314, (1920) M. W. N 317; 2U P. L R (bP. 0162, 22 
Bom. L R. 538; 13 Bur. L.e T.28, I3 M 516; 87 M. 
L. T. 316 (P O ) and Raghunath Prasad Suhu y Sarju 
Prasad Sahu, 82 Ind. Oas 817; 511. A. 10L.A 1 R. 
1924 P. O. GP 5 P. L T. 72; 22 A L J. 1053, 2 Pa: L, 
R.87,19 L W. 470, 34 M. L T. 57, AGNM L J. 610; 
3 Pat 279; 26 Bom. L R 595, 28C W N. 834,11 O. 
L J 122, (1924) M. W N 633; L R 5A. (P C) 206; 

O. &A L. R 1395; 1 O. W. N 210 (P.C), fol- 
lowed 

Where an ignorant, illiterate and poor younginim, 
on whom a right to ths inheritance of a decreas | rela- 
tionin & different part of the country has devolved, goes 
there for the first time, and,sella his right to a person, 
who, as volunteer, had offered to recover his inherita: ce 
for him, and the bargain is entirely on the side of the 
buyer and wholly unconscionable, 11 must be tahen 
that the influence exercised by the buyer was “undu”, 
and the transactiongmust be set aside, unless the 
buyer discharges the onus of showing that he did not 
exercise such influence [2bid | 

Where a transaction is set aside on the ground of 
undue influence, the other party is entitled ty eom- 
pensation, the measure of which 18 the expeysliture 
incurred by ths latter on behalf of the former. p. 998, 
col I 

Rajh Mohkam Singh v. Raja Rup Singh, 201 A. 127; 


e15 A 352; 6S8ar P.O J. 327; 17 Ind. Jur. 376,7 Ind, 


Dec (x. 8) 943 (P. O), followed 

A decree for costs, passed without any justification 
against a defendant against whom no relicf 15 given, 
is liable to be sat aside in appeal. p 996, col. 2. 

Appeal against a judgment and decree 
of the Additional Subordinate Judge, Sita- 
pur, in Civil Suit No. 01 of 1924, dated the 
6th August 1924. 

Messr3. M. Wasim and N. C. Dati, for the 
Appellants. 

Messrs. H. D. Chandra and S. N. Roy, 
for the Respondents. j 

JUDGMENT. —This is the plainlifi s=- 
appeal from the decree of the Subordinate 
Judge of Sitapur, dated the 6th ôf August 
1924, There were seven defendants “to the 
suit out of which this appeal arises. Deo- 
datt, Mata Prasad and Deki Din were de- 
fendanits Nos. 5,6 and 7 respectively. On 
the merits of the case we are clearly of 
opinion that Deodatt, Mata Prasad and 
Debi Din should not have been made parties 
to this suit. No cause of action in favour 
of the plaintiff is established as against 
them; but the plaintiff not only made them 
parties to the suit in the lower Court but 
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he has also persisted in making them 


parties to the appeal which is now befoie 
us for decision. e 


The facis of the case are very einfple. 
One Ram Narain was poggessed of immove- 


. able property in the shape of houses and 


shops in the town of Sitapur, He was also 
pee of moveables in ihe share of 

ardware which ‘were the articles of his 
trade. Ram Narain died on the 10th of 
February 1923. The plaintiff isthe son of 
one of the sisters of Ram Narain. Puttu, 
defendant No. land Sammi, defendant No.2, 
are the sons of another sister of Ram 
Narain. Itis common ground that on the 
death of Ram Narain the inheritance in 
respect of Ram Narain’s property opened to 
the plaintiff and to the defendants, Puttu 
and Sammi, under ordinaiy Hindu Law. It 
is also not disputed that under the same 
Jaw the plaintiff became entitled to one- 
half sh: re in Ram Nagtain’s estate and the 
remaining half devolved upon the two de- 
fendants just now mentioned, 

The plaintiff had all along lived in the 
District of Kheri. His, parents died in 
his infancy. For sometime he lived with 
his uncle Baldeo Prasad. Then he moved to 
the house of his father’s sister in village 
Ludbowri in the District of Kheri. He 
was at that place when Ram Narain 
died, and according to the evidence in the 
case was about 20 or 21 years of age. One, 
Behari brought to him the information of 
the death of Ram Narain. Accordingly the 
plaintif came to Sitapur. His uncle Baldeo 
Prasad was his companion. The story which 
the plaintiff gives in his evidence on oath in 
this case is that hestayed during his visit 
to Sitapur atthe house of Munnu Lal, de 
fendant No. 3. This is not denied, On 
the second day of his arrival we find the 
plaintiff executing a deed of sale in respect 
of 10 annas share of his entire interest in 


_the estate of his deceased uncle Ram Narain 


in favour of Munnu Lal, defendant No, 3, 
and another person Babu Ram, defendant 
No, 4., It appears that Sammi, defendant 
No. 2, had taken action under the provisions 
of s. 145 ofthe Or. P. ©. The proceedings 
which were thus*initiated were terminated 
by a compromise to which ‘the plaintiff, 
his two cousins, Puttu and Sammi, and his 
vendees, Munnu Lal and Babu Ram, were 
parties. According to that compromise 
the plaintiff was declared to be entitled to 
Rs. 4,000 in all in lieu of his share of in- 
heritance in the e&tate of his uncle Ram 
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Narain. Putlu and Sammi were to pay 
this sum of money in equal moieties, By 
eway of adjusting theaclaim of the plaintiif 
under the compromise, Puttu delivered 
utensils worth Rs. Z,CCO td the plaintifi’s 
vendees Munnu Lal and Babu Ram, and 
Sammi gave Rs. 1,000 in cash to the seme 
gentleman. Munnu Lal and Babu Rem 
then paid tothe plaintiff a sum of Re. 1,212 


. and itis agreed that they have retained the 


balance of Rs. 1,788 with them. 

In this suit the plaintiff seeks relief 
against hif vendees as well as against his 
cousins Puttu and Sammi. Hecan get re- 
lief as against Munnu Lal and Babu Ram 
by first getting rid of.the deed of sale which 
he executed in their favour on the oth of 
March 1923 and as against Puttu and Sammi 
by avoiding the compromise which was 
entered into forthe purpose of bringing to 
an end the proceedings under s. 145 of the 
Cr. P. C Tho learned Subordinate Judge 
has refused to give any of these reliefs to 
the plaintiff but he has given a decree for 
6-16th share of Rs. 1,000 in favour of the 
plaintiff against Sammionly and curiously 
enough has passed a decree for costs againat 
Puttu. The plaintif and Puttu have both 
appealed against the decreeof the learncd 
Subordinate Judge. 

So far as Puttu’s appeal is concerned (Ap- 
peal No. 66 of 1924) it may be disposed of 
in afew words. We find no justification for 
the decree which the learned Subordinate 
Judge has passed against Puttu in the 
matter of costs. Putiy satisfied the entire 
liability which was imposed upon him under 
the compromise and the Trial Court has 
granted no relief to the plaintiff as against 
Puttu. Puttu’s appeal must, therefore, be 
allowed. 

In arguing the plaintiff's appeal before 
us, the learned Counsel for the plaintiff did 
not prees his client’s case in the matter of 
the compromise. Indeed the evidence 
which the plaintiff himself gave in the case 
is quite clear on the point that he under- 
stood the compromise with all its details 
and gave his tree consent to it., The ground 
which was pressed in support of the appeal 
was that the sale-deed ot the 5th of March 
1923 executed by the plaintiff in favour of 
Munnu Lal and Babu Ram was obtained 
from the plaintiff by these persons under 
undue inflnence. It appears to us that 
the learned Subordinate Judge has not 
dealt with this aspect ot the plaintiff's case in 
a properspirit. He disposed gi the plaintiff's 
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that the plaintiff was°fully aware of the 
contents of the deed of sale though he was 
an illiterate person. On our part we have 
come to the conclusion that the plea of 
undue influence in respect of the deed of sale 
mentioned above succeeds, Now, what are 
the facts which have a bearing on that plea. 
This inheritance suddenly opens on the 
death of Ram Narain, The plaintiff lives 
far away from the place 
Narain’s property is situated, He receives 
news of Ram Narain'g death and goes to 
Sitapur. It is clear on the evidence that 
he had no knowledge either of the extent 
or value of the properties of which Ram 
Narain was possessed. He goes straight 
to Mannu Lal’s house and before he had 
any opportunity of making any inquiries as 
to Ram Narain's assets we find him execut- 
ing the deed of sale in favour of Mannu 
Lal and his colleague Babu Ram. The 
plaintiff had shortly before this come of 
age. There is nothing to show that he had 
any experience of the affairs of the world. 
He is admittedly an illiterate person. His 
companion Baldeo Prasad was equally an 
ignorant villager though advanced in age, 
The defendants offered to help him and 
before the valne of the properties which 
were to devalve on the plaintiff could, to 
auy reasonable extent, be ascertained, the 
plaintiff parts with 10 annas share in tlie 
inheritance. The consideration set forth 
in the deed of sale is Rs. 1,500 with a 
condition that if the whole or any part of 
16 was not spent by the vendees in recover- 
ing the plaintiff's share from the hands of 
his cousins, the plaintiff will not be entitled 
to call for any account or to recover any 
portion of it from the vendees. We have 
it In the evidence of plaintiff's witness 
No. 1, who is in all respects a reliable and 
independent witness that the plaintiffs 
mental capacity is not of *good order, 
According to this witness the plaintif is 
almost a fapl and in the matters „under 
consideration” he could say nothing one 
way or the other. Babu Ram went into the 
witness-box and gave evidence in the 
case. He says that when Ram Narain 
died estimate was being made of his pro- 
perties te theextent of Rs, 30,000or Rs, 40,000 
including ornaments, guineas, cash, notes 
and utensils and all other property move- 
able andimmoveable. Even when a settle- 
ment was reachèd „the value of the property 
was estimated at Rs. 16,000, We have 
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ate and a poor young man on whom arigit 
to the inheritance of his deceased unc. es 
had devolved and who is a fool. Ontie 
other hand, we havethe defendants Ncs., 3 
and 4, Munnu Laland Babu Ram, offering 
their help to recover tHis inheritance fur 


_the plaintiff as volunteers and making 4 


bargain with him which is entirely en 
their side and wholly unconscionable. On 
these facts we hold” that MunnueLol 
and Babu Ram were in a position ‘o 
dominate thea will of the plaintiff in 
the matter of the sale transaction. Th.s 
being the position on the facts and the 
terms of the transaction being unconscio.i- 
able and wholly on the side of the in- 
fluencer, it follows as a corollary that t'e 
influence exercised by these defendants w: s 
“undue” and the trangaction induced ther :- 
by must be set aside unless the defendan s 
discharged the onus of showing that they 
did not exercise such influence. In suppo't 
of the argument, the learned Counsel fo. t! e 
appellant referred to a large number of 
English authorities on the subject which 
would allow relief to a person placed as 
the plaintiff is in theexercise of equitable 
jurisdiction of the Courts. We are, however, 
of «pinion that it would.not be safe to rely 


npon all the principles which have ben 


acted upon by Courts of Equity m Hrg- 
land in cases of this nature, though the-e 
is no doubt that there are principle. of 
general application which would govern 
the present case as well. But those proxi- 
ples are to be found to underly the prow- 
sions of s 36 of the Indian Contract Act, 
1872. According to that section the first 
necessary elementin a case of undue influ- 
ence is to see whether the person who is 
said to have exercised it was or was.no! :n 
a position to dominate the will of the ciher 
person. Onceitis established that he wav 
sub-s. (3) will apply if the txansactiun 
appears to be ynconscionable, We, have 
held in the present case that Munnu lel 
and Babu Ram were in aposition to dem.- 
nate the plaintiffs will andthe insirune t 
of sale on the face of it is unconscionable. 
Under sub-s. (3) the burden of proving ‘hot 
the contract was not induced by unhe 
influence lies upon Munnu Lal and Biba 
Ram, We are of opinion that they haya 
not succeeded in discharging that o u? 
The view which we Mave taken of th; 
provisions of section 16 of the Indtan Con- 
tract Act is supported bye two recent deci« 
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sions of their Lordships of the Privy Council 
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Puttu is dismissed altogether. Under the 


in the cases of Poosathurai v, Kamnappa e circumstances we direct that there will be 


Chettiar (1) and Raghunath Prasad Saku v. 
Sarju Prasad Sahu (2). Qn these grounds 
we are satisfied that the sale-deed of the 5th 
March 1923 was executed by the plaintiff 
under the undue influence which the de- 
fendants Nos. 3 and 4 efercised on him in the 


atter of that transaction. The result is, 


that the sale-deed cannot stand in the way 
of granting relief to the.plaintiff as against 
ihete-defendants in so far as they have been 
benefited by the transaction to which the 
sale-deed relates. $ 

It was argued that these defendants 
would in any case be entitled to compen- 
sation, the measure of which would be the 
expenditure which they incurred on behalf 
of the plaintiff in recovering his share in 
the inheritance of his uncle. This is a 
perfectly sound argument and must be ac- 
cepted. There is authority in support of 
it. See the case of Raja Mohkam Singh v., 
Raja Rup Singh (3). But unfortunately for 
these defendants there ig no reliable evi- 
dence of any expenditure toany large extent 
though it is impossible to conceive that 
they did not incur any expenditure. We 
beligve the statement of defendant No. 4, 
Babu Ram, in so far that he engaged a 
Pleader for purposes of the preceedings 
under s. 145 of the Cr. P. O. and we also, 
believe his statement that he paid about 
Rs. 50 or Rs. 60 to that Pleader. There 
must also have been someincidantelexpenses 
relating to the same proceedings. We 
would, therefore, allow asum of Rs. 100 
tð the defendants Nos. 3 and 4 by way 
of compensation. 

The result is that we allow this appeal 
and set aside the decree of the lower Court 
and in lieu thereof pass the following 
decree.» The plaintiff is given a decree for 


ihe sum of Rs, 1,000 against Sammi, defend- 


ant No. 2. He is also given a decree for 
Rs. 1,688 against Munnu Lal and Babu 
Ram defendants Nos. 3 agd 4. His suit 
against the other defendants including 


(1) 55 Ind. Cas 447; 47 LA 1, 38M.L J 349, 11 
L: W. 455; 18 A.L J. 344, (1920) M. W. N. 317; 21, 
P L. R (P. C.) 62, 22 Bom.L R 588: 13 Bur L T, 
28; 43 M, 516, 27 M_L. T. 318 (P O) 

(2) 82 Ind. Cas 817,51 I A. 101; A. I R.1924 P 0, 
60; 5 P L. T.72; 22 A. L. J. 105, 2 Pat L R, 87:19 
L W. 470, SAM. L T. 57,46 M. L. J. 610, 3 Pat. 279, 
26 Bom. L R. 595; 280 W N. 834, 110. L J.122, 
11924) M. W. N. 638; L. R. 5 A. (P. O.) 206, 10 O. & A, 
L. R.1395;10.W N aloe. 0). 

s3) a 127, 15_A. 352, 6 Sar. P, O. J. 827: 17 

nd Jur, 3/6; 7 Ind. Deo, (x. 8) 043 (P. O). 


no costs to any person in either Court. 
The defendants Nos. 2 tg 4 are ordered to 
pay the Court-fee amounting to Rs, 797-8 
which is due from the plaintiff out of the 
sum for which the plaintiff's claim has 
been decreed against them, the Court-fees 
being the first charge on the subject-matter 
of the suit. They should deposit the 
amount in Court and in case they fail to 


¿do so, the’same shall be recoverable from 


them by the Government. 


N. H. . Appeal allowed, 
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ALLAHABAD HIGH COURT. 
First O1vIL APPBaL No. 428 or 1922. 
April 1, 1926. 

Present:—-Mr. Justice Mukerji and 
Mr. Justice Boys. 

Rai Bahadur Babu CHHOTE LAL— 
DEFgNDANT—APPELLANT 
versus 
BANSIDHAR AND ANOTHER— PLAINTIFFS 
AND MAQBUL-UR-AHMAN AND oTHERS 
DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1888), 88. 74, 75— 
Mortgages, several—Redemption—Subrogution. 

A subsequent mortgagee can redeem and he sub- 
rogated tothe position of a prior mortgagee, even 
though there 18 an unredeemed intervening mort- 
gage. [p 101, col. 1! 

Mahomed Ibrahim Hossein Khan v. Ambika Pershad. 
Singh, 14 Ind. Oas. 396; 9 A. L. J 332; 391 A. 68; 11 
M. L. T. 265; oe M W.N. 367; 14 Bom, L. R. 280; 
16 O. W. N. 505, 150. L. J. 41), 22 M. L. J. 468; 39 
O. 527 (P.O), followed, [p. 1001, col. 1.] 

First appeal from a decree of the Subordi- 
nate Judge of Bijnor, at Moradabad, dated 
the 24th April 1922. 

Sir Dr. Tej Bahadur Sapru and Mr. P. L. 
Banerji, for the Appellant. 

Dr. S. N.*Sen and Mr. Iqbal Ahmad, 
for the Respondents. 

6 JUDGMENT, * 

Mukerji, J.—This is an appeal by only 
one of many defendants in a suit for 
sale brought on foot of two mortgages, 
dated the 8th of March 1911, for the sale 
of the same property and under the follow- 
ing circumstances:— 

The mortgagor Madghbul-ur Rahman who 
is defendant No.1 in the case made the 
two moiigages aforesaid in, favour of one 
Shadi Ram and five others. Ont of these 
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creditors was one Lakhpat Rai whose name 
would again appear in the course of the 
judgment. The prop&rties mortgaged were 
several including the village of Khajuri. 
The plaintiff No. 1 and defendant No. 15, 
Cheddan Lal, obtained a mortgage from 
Maqbul ur-Rahman for a sum of Rs. 4,000 
on the 16th of February 1913. On foot 
of that mortgage they brought a suit for 
sale and obtained a decree, Oheddan 
Lal sold his share in the decree to Brij 
Bashi Lal, father of plaintiff No. 2. The 
plaintifis have paid off the mortgages of 
1911 to the mortgagees and have obtained 
a receiptdischarging the mortgages. The 
plaintifs claim that having paid off the 
prior mortgage of 1911 they have been 
subrogated to the position of the original 
mortgagees and are entitled to sue on foot 
of these mortgages. 

Among the defendants was the present 
appellant, he having purchased, in execu- 
tion of a simple money-decres, a portion of 
the property mortgaged. He contested the 
claim; two of his pleas were these:— 

(1) The mortgages of 1911 were without 
consideration and (2) that in any case, the 
present plaintiffs acquired no right to main- 
tain the suit simply because they paid off 
the original mortgagees. 

The Court bzlow found against the ap- 
pellant on both the points and hence this 
appeal. -In this Court these two very points 
have been raised and we proceed to con- 
sider them. 

On the first point, the burden of proof 
would be on the defendant-appellant, he 
being a representative of the mortgagor who 
has admitted in the bonds themselves the 
receipt of the consideration money. The 
plaintifis, however, adduced evidence to 
prove the passing of the consideration 
money and the appellant has also adduced 
some evidence to rebut the same and we 
have to see whether consideration actually 
passed or not. . l 

The plaintiffs’ case is that Magbul-ur- 
Rahman had borrowed a sum of Rs. 7,000 
on fost of “a promissory note dated the 4th 
April 1903, that on account of principal 
and interest close upon asum of Iis, 11,000 
was due, that the debt being an unsecured 
one, the creditors were anxious to obtain 
some security, and accordingly, in lieu 
of this debt and a sum of Rs. 400 paid in 
cash, the two bonds were executed. In sup- 
port of this case Lakhpat Rai, one of the 
origina, creditgrs, has been examined, He 
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has supported the case of the plein‘iffs 
in ies entirety. His evidence is .o b 
foand at page 190 of the record. Lat pat 
Rai swears thai he was present throu zl ut 
all the transactions, that, as a mat er of 
fact, a sum of Rs. 7,000 was lent in cash 
on foot of a promissory note, that late. on 
in lieu of this promiatory note andum 
of Rs. 300 paid in cash the bonds v are 
executed. One Ram Kishun Das, the -e:ihe 
and an attesting witness to the bones, 
also been examined “in support 0? 
plaintiffs’ case. He goes to the full‘ sth 
of suppofting it. Then one Gulab Si gh 
has been examined to prove the exe u ion 
of the promissory note for Rs. 7,009 . ud 
the payment of the consideration 1.0: ey. 
He again supports this case. On sel alf 
of the defendant, one Kunj Behar: wasg 
examined. Kunj Behari said that emiza 
consideration between Rs. 3.0 and I's. 100 
passed forthe bonds, that he was in ‘he 
service of Magbul-ur Rahman, and was, 
therefore, in a position to know the ti ith 
and that it had been agreed that the hnal- 
ance of the consideration money would be 

aid to Maqbul-ur-Rahman later on. K ini 
Bekari admitted that a certain doc un 2nr 
was, as a matter of fact, returned to Meqiul- 
ur-Rahman when one of the bonds vas 
registered. He, however, said that :' ‘vas 
not a promissory note but it was: lip 
of paper containing an account. Itis:atier 
strange that if nothing was realiy due to 
the creditors why an account should a: all 
have been prepared, The statement in one 
of the bonds that the promissory 1: te 
would be returned before the Sub- Regist :ar 
together with the Sub- Registrar's enlo se- 
ment, that a promissory note was ac uelly 
returned to the executant hefore him, as 
also the evidence already mentioned 
clearly establish that there was a prom. s<s.iry 
note by Maqbul-ur-Rahwan and that the 
bonds in suit were executed in heu ct he 
same and a sum of Rs. 300 and odd p id 
in cash. We,are, therefore, satisfe. t at 
the bond in guit is not without cons: i'a- 
tion. 

The second point urged is thi. “bk ie 
was an intermediate mortgage ovc. the 
village Khajuri and other properti. s, 1 ‘:2.1e- 
ly, one dated 18th of April 1912. Ib 15 
urged that the payment of the bons of 
1911 by the plaintiffs, over the head, < it 
were, of the bond of 1912, did not e.:ti"le 
the plaintiffs to be stibrogated to the p 3i- 
tion of the mortgagees Shadi Ram wnd 
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thers under the mortgages of 1911. We 

ave toconsider how far this contentich is 
right. 

The learned Counsel fer the appellant 
takes his stand on s. 74 of the Transfer 
of Property Act. Itlays down that “any 
second or other subsequent mortgages may, 
at any time after the amount dueon the 
néxt prior mortgage has become payable, 
tender such amount tothe next prior mort- 
gageg, and,........ sa. shall, on obtaining such 
receipt, “acquire, in respect of the property, 
all the right and powers of the mprtgagee, 
as such, to whom he has made such ten- 
der,” 

It has been argued that this can mean 
only this, that a mortgagee, who is not an 
immediately next mortgagee has no right 
to be subrogated to the position ofa prior 
mortgagee, if there bea mean mortgagee, 
between the person making the payment 
and the person receiving the same. The 
argument comes to this that the plaintiffs, 
being the mortgagees of 1913, could pay 
off the mortgage of 1912 amd acquire the 
rights of the mortgagee of 1912. But the 
plaintiffs could not, by satisfying the mort- 
gage of 1911, but not satisfying the mort- 
gage of 1912, acquire the rights of the mort- 
gagee of 1911 

No authority has been produced in sup- 
port of this contention. Section 74 lays 
down what would be the result when a 
subsequent mortgagee pays up the next 
prior mortgagee It does not say what 
would be the result when a subsequent 
mortgagee pays up a mortgagee who is not 
the next prior mortgagee but who is a mort? 
gagee with a mean mortgage between him- 
selfand the mortgagor making the pay- 
ment. But it is argued that, ifa subsequent 
mortgagee can, without satisfying a mean 
mortgage, acquire the rights of a prior 
mertgagee, the enactment ofs. 74 would be 
superfluous and meaningless. 

It is concetled that s. 75 of the Transfer of 
Property Act does give any second or other 
subsequent mortgagee a right to redeem 
any one of the prjor mortgages. But it is 
urged that thatsection does nok say what 
would be the rights of the person making 
the payment, and, therefore, it should be 
inferred that the person making the pay- 
inent does not acquire any such rights as 
arespoken of in s. 74. In other words, the 
redemption would Le, purely, for other peo- 
ple'g benefif. 

In this country, even after the enactment 
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of the Transfer of Property Act, it has 
ever been denied that a second or other 
subsequent mortgagee could acquire the 
rights ofa prior mortgagee by payment, 
if there happen to be an- unredeemed 
mean mortgagee. Indeed, as already stated 
no authority could be produced on behalf 
ofthe appellant to establish such a pro- 
position as this. Itis not necessary for vå 
to speculate why s. 74 was enacted, if it 
be the case hat the second or any other 
sabsequent mortgagee can acquire the 
rights of the prior mortgagee, whom he 
pays off. It is possible that the rule was 
taken from English Law which gives a sub- 
sequent mortgagee an absolute right to 
redeem the next prior mortgagee, but does 
not giveany such absolute right to redeem 
any other prior mortgagee. The English 
Law is stated as follows, by Sir Rash Behari 
Ghoshin his Law of Mortgage at page 241 
(4th Edition):—‘In the case of several guc- 
cessive mortgages, the mortgagor can 
redeem the last mortgage made by him 
without redeeming any other. But he can- 
not redeem an anterior mortgage without 
also redeeming all who stand between him- 
self and the prior mortgagee, whom he 
wishes toredeem. The position of a puisne 
mortgagee is, however, somewhat peculiar ; 
for though he is entitled to redeem all prior 
encumbrances, he cannot do so. without 
foreclosing those who stand between him- 
self and the ultimate equity of redemption 
as well as the mortgagor. It follows that 
a puisne mortgagee cannot redeem before 
he is entitled to foreclose on his own mort- 
gage, it being a settled rule that there 
can beno adverse redemption unless the 
mortgagoris before the Couit. In other 
words, the right gf the puisne mortgagee is 
not an absolute right butonly ancillary to 
his claim to work out his remedy against 
the mortgaged estate.” 

Jones in hig Book of Mortgages, 7th 
Edition (Art. 878, para. 2) saya: “The 
junior mortgagee, by redeeming from the 
prior mottgagee, is subrogated to fhe rights 
of a first mortgagee. If it were otherwise 
it would be impossible in alarge number 
of cases, for a junior mortgagee to secure 
his debt, asthe first mortgagee is not ob- 
liged to assign his mortgage on pay- 
ment.” 

These quotations show that the English 
Law, as it prevailed at the time when the 
Transfer of Property Act wasepassed, did 
not give any subsequent ° mortgagee an 


+ 
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absolute right to redeent a prior mort- 
gage, with an unredeemed mean mortgage 
between the two. , This is exactly what 8, 
74 of the Transfer of Property Act says. 
But with the enactment of s. 75, which 
gave full power to any subsequent mort- 
gagee to redeem any prior mortgage and 
with the abolition of tacking and consoli- 
datién of mortgages the result is that, on a 
redemption, a subsequent mortgagee would 
acquire the rights of the mortgagee who 
has been redeemed. The enactment of s. 74 
becomes, virtually, superfluous. 

However, as we have already said, it is 
not necessary to speculate as to the reason 
that led the Legislature to enact s. 7-4 of 
the Transfer of Property Act. This case 
may be decided without speculating on the 
motive ofthat rule. Tor, as already pointed 
out, s. 74 has no application to this case, 
unless we accept the argument of the ap- 
pellant that we must hold, because of the 
language ofs. 74, that in no case other than 
that mentioned in s. 74, a right of subroga- 
tion arises. 

The question before us is concluded by 
the Privy Council case of Mahomed Ibra- 
him Hossein Khan v. Ambika Pershad Singh 
(1) In that case a Gth mortgagee had paid 
off the first mortgage and it was held that 
the person making the payment was entitled 
to be put into the position of the first 
mortgagee, so far as the security was con- 
cerned. 

Jt was contended before us thatthe prin- 
ciple of s, 101 of the Transfer of Property 
Act could be applied only where a party 
has acquired an absolute title to a pre- 
perty. But the Privy Council case, already 
quoted, shows that this need not be the 
case. A subsequent mortgages by redemp- 
tion of one of the prior mortgages becomes 
entitled to the position of the mortgagee re- 
deemed and he can keep alive the prior 
mortgage that he has redeemecdifit suits 
his purpose to do so. 

We are, therefore, of opinion that the 
Court below wag perfectly right in holding 
that the plaintiffs could enforce the mort- 
gages of 1911. The result isthat the appeal 
must fail. 

There isa ercss-objection on behalf of 
the plaintifis-respondents. lt appears that 
the certificate of Counsel's fees was filed in 


(1) 14Ind. Cas 498:9 A L.J 332, 39 I A €R 11 
L 'T, 265: (1912) M. W. N. 367, 14 Bom. L R. 280: 
6C WN 505215 O. L. 4.411; 223. L. J, 466, 390, 
527 (P. ©). 
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Court but it was not taxed, In the cou 

f thgatgument it was admitted before na 
that according to the rules in force at tue 
date of the decision of the case, the ceri- 
ficate of fees should have been filed cn t ic 
date originally fixed for the hearing of t:e 
suit, and not on the date, on which uli- 
mately, the suit came to be heard. In i.e 
view of this admission of the Icair d 
Counsel this objection as to the fees goes. 

The other objection ds thatthe Cow: 
ebelow has made a clerical mistake in” t'e 
decree in awarding future interest only en 
a portion of a consolidated amount cf re 
decree. As we read the judgment t e 
lower Court was not disposed to refuse o 
award interest tothe plaintiffs onanvy y:.- 
tion of their claim. It decreed the suit n 
the usual terms including costs and intere: 1, 
Under the circumstances the usual ite 
should have been followed in preparing ti e 
decree, namely, future interest should he e 
been awarded on the consolidated anut 
of the amounts claimed, interest penin e 
lite and thecosts. ‘Fhe decree must, Lar 
fore, be modified by substituting for tle 
figures Rs. 25,879-80, the figurs 
Rs. 30,154-12-0 

The appeal is dismissed with ccsts »..- 
cluding Counsel's fees in this Court on t> 
higher scale and the cross-oljectiin 3 
altowed to the extent indicated above We 
make no orderas tothe costs of the cros - 
objection. 

Boys, J.—l agree. In view ofthe argv- 
ments which took place before us in th 3 
appeal I would like to add a few word., 
Section 74 of the Transfer of Property Ac 
deals solely on the face of it with the ca.— 


of a mortgagee redeeming the next piy 


mortgage. Itcan have no bearing on the 
case where a mortgagee redeenis not il» 
next prior mortgage but a mortgage ‘wits 
one or more other mortgages intervenin:: 
which he dces not redeem, except in so fa: 
as, where a section lays down that in ecrins. 
circumstances a cettain result is to folfay: 
the suggestion, but nothing move thin 
suggestion, is always possible that whe; > 
those circumstances do not exist the iesuh 
does not follow. Itisstrenucusly argued 
by the Counsel for the defendunt-appellon 
that when a mortgagee exercises the right: 
given to him by s. 75 to redeem a mong re 
notwithstanding that he does not redeei a 
intervening mortgage, heedces not acquiri 
the rights of the prior mortgagee, ine othe. 


words, that he is not subroggted to the posi- 


oo” 


~ 
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tion of that mortgagee. But this argument 
left him in the difficulty that he was eng 
tirely unable to suggest when invitede to do 
so in what circumstances it would be to the 
advantage of a subsequent mortgagee to 
exercise his rights unders. 75 if he did 
not, in fact, become subrogated to the posi- 
tion of the mortgage@ whom he redeems. 


e On the other hand, Counsel for the plaint- 


iffs-respondents was unable to suggest 
what was gained by the insertion of s. 74 
if™esubsequent tlortgagee exercising his 


rights under s. 75 was able to step into the” 


shoes of the mortgagee whoni he redeems 
notwithstanding that he did not redeem 
an intervening mortgage. According to 
the view that he must ask us to take, 8. 
74 is surplusage. It is, in my opinion, a 
conclusion to be arrived at with great cau- 
tion in any case that asection inan Act 
is surplusage. It calls for still greater cau- 
tion when we find that the two sections, one 
of which is said to bo surplusage, are actu- 
ually contiguous to each other in the Act 
and neither could by any possibility have 
been overlooked when franiing the other. 
At the same time it is certainly difficult to 
appreciate what was in the mindsof the 
framers of the Act when drafting s. 71 if 
the view be correct that a mortgagee re- 
deeming unders./75 @ prior mortgage with- 
out redeeming an intervening mortgage is 
to step into the shoes of the prior mort- 
gagee. It is, however, unnecessary to fur- 
ther consider this in view ofthe judgment 
of their Lordships of the Privy Council in 
Mahomed Ibrahim Hossein Khan vy. Ambika 


“ Pershad Singh (1) to which my learned, bro- 


ther has referred and which is wholly appli- 
cable to the facts of this case. 

It only remains to notice that in that 
case no reference was made either in the 
judgment or in the arguments as reported 
tos.74ors. 75. Their Lordships held that 
in the circumstances of the case the plaint- 
iff must be held to have intended to keep 
the first mortgage alive, and that “apply- 
ing the rule of justice, equity and good 
conscience” they held that the first mort- 
gage was keptralive for the benefit of the 
plaintiff. . 

I agree in the order proposed. 

R- L. Appeal dismissed, 
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MADRAS HIGH COURT. 
Secoxp UivrıL APPRAL No. 489 or 1921. 
October 17, 1924. 
Present:—Mr. Justice Madhavan Nair. 
LAKSHMINARAYANA KULLURAYA— 
PLAINTUPF --APPRLLANT 
versus 
RAJAMMA AND anorger-+Derenpants 

Nos, 5 AND 6—RxsPponDENTs. | 
Limitation Act (EX of 1908), Sch. I, Arts. 184, 144, 
applicability of —~Trustec, suit by, to recover property 
improperly alienated by predecessor—Leage, permanent, 
whether teAinsfer—Limitation 
A suit by a trustee to recover possession of pro- 
poe improperly gianted on permanent lease by 
predecessor-1n-oflice is nob governed by Art. 134 


-+ 


or aut li of Sch Ito the Limitation Act. [p. 1003, 
col 1! ` 
Vidya Varuthi Thirtha Swamtgal v. Balusamt 


Ayyar, 65 Ind Cas. 161, 44 M, 831; (192D M. W.N. 
4:9, 41 M L J. 346,3 U.P L R (P.C) 62,15 L. W. 
78; 30M L T. 66,3 P.L. T 245; 48 1 A. 302, 28C. 
W. N. 537; 21 Bom L R 629, 20 A.L.J 497; A. 1. 
R 1922 P. ©. 123 (P O), Srinwasa Chamar v Eval- 
appa ludalar, 68 Ind. Cas 1, 45 AM 565 at p. 568; 31 
M L T 1,16 L W. 217, 43M L, J. 538, 2i Bom: 
L R. 1214, A. L at. 1922 P O. 325,380. L J. 524; 
27 O W N. 317; 21 A. L.J 259, 49 I. A. 237 (P 0), 
and Venkataramana Par v, Sumpa, 95 Ind Cas 845; 47 
M L J 256; A. I R 192: M 6527, followed. 

A permanent lease cannot bo regarded as a trans- 
fer for consideration contemplated under Art. 13łof 
Sch Ito the Limitation Act. [bid | 

Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Kanara,in A.S. No. 144 of 1920 (A. B. No. 69 
of 1920 on the file of the .District Oourt) 
preferred against that of the Gourt of the 
District Munsif, Puttur, in O. S8. No. 683 
of 1918. f 

Mr. B. Sita Rama Ruo, for the Appel- 
lant. 

Mr. K. Yegna Narayana Adiga, for the 


Respondents. 


This second appsal coming on for hear- 
ing on the bith of April 1924, the Court 
delivered the following 

JUDGMENT .—Plaintiff is the appel- 
lant. Plaintiff's suit was for recovery of pos- 
session of suit proparties and also for rent. 
The properties were given on a permanent 
lease by the plaintiff in 1904 to defend- 
ants Nos, ð and 6 who afe the contest- 
ing parties in second appeal. These 
properties were set apart for a family reli- 
gious trust. On the death of the lessor, the 
present plaintiff who has come into manage- 
ment of this trust instituted this suit for 
possession of the properties. The lower 
Appellate Court gave a decree for the rent, 
but the relief as regarde pcsssssion was de- 
clined on the ground thaf the suit is barred 
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by limitation under Art, 134 of the Indian 
Limitation Act. In sọ holding the learneds 
Judge relied on a decision of this Court in 
Baluswami Aiytr v. Venkataswami Naicken 
(1), which held that in a case like the pre- 
sentone Art. 134 of the Indian Limitation 
Act applied. But this decision has been 
subsequently reversed by the Privy Council 
in 
Baluswami Ayyar (2), 

According to this decision a permanent 
lease of thiskind cannot be considered a4 
a transfer for consideration, contemplate 
under Art. 134. This Privy Council de- 
cision has been subsequently followed in 
Srinivasa Chariar v. Evalappa Aludaliar 
(3) and has been applied in Venkataramana 
Par v. Sampa (4). It, therefore, follows 
that the suit cannot be said to be barred 
by limitation under Art. 134, nor do I think 
is it barred under Art, 144, The plaintiff 
is, therefore, entitled to a decree for pos- 
session. It has been argued for the re- 
spondents that there is no family trust in 
this case, but on the construction of Exs. A 
and B, it has been found by the lower 
Court that a family endowment has been 
created and going through the terms of the 
document, I am not prepared to differ from 
that opinion ofthe lower Court, Then it 
was argued that though there was a trust, 
that trust was subsequently put an end to 
by the corfduct of the parties to the suit. 
This ground does not seem to have been 
raised in the Appellate Court; and in the 
First Court where the Munsif has dealt with 
it hehas not given any considered opinion 
about it. His remark amounts to a random 
observation made in the course of the exa- 
mination of the case as regards the nature 
of the family trust. It was then argued 
that a portion of the second item of pro- 
perty 67/6 should be excluded from the 
operation of the decree, but the learned 
Subordinate Judge has found that these 
properties under B, which intorporates the 
provision of A have been devoted to the 
family trust, The last argument pf the 

(1) 40 Ind. Oas. 531; 32 M L J 24,40 M 745. 

(2) 65 Ind. Oas. 161; 44 M 831; (1921) M W. N. 
449,41 M. L.J. 3416, 3 U. P. L.R (P.O) 62, 151. 
W. 78; 30M L.T. 660; 3 P. L.T 245; 48 I. A. 302; 26 
O. W. N. 537; 24 Bom. L. R. 629, 20 A. L. J. 497; A. I. 
R. 1922 P. O. 123 (P. 0.). 

(3) 63 Ind Oas. 1; 45 M. 565atp 568, 31M L.T. 
1; 16 L W. 247; 43M. L J. 536, 24 Bom L R. 1214: 
A I. R. 1922 P. O. 325; 360. L.J. 524,27 C, W.N. 


317; 21 A. L. J 250; 49 I. A 237 (P. GO). - 
(4) 95 Ind. Cas. B45, 47 M. L. J. 250; A. I, R. 1924 
* 
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learned Vakil for the respondents is, i? p03- 
sesion isto be decreed for the plaintiff, he™ 
is entitled to the value of improven erty. 
This question has not been considered ny 
the lower Court, Therefore, before finaly 
disposing of the second appeal, I call upon 
the Subordinate Judge to submit a find- 
ing with regard to*the*value of impro: e- 
ments to which the respondents are entitled, 
After the receipt of that tinding a decree 
for possession of suit items will be givan 
in favour of plaintiff. “The finding deo ve 
submitted on the evidence on record befcre 
loth Aug@st. The lower Court will ascer- 
tain the mesne profits also. Time for ob- 
jections, ten days. 

In compliance with the order contained 
in the above judgment, the Subordinzn'e 
Judge of South Kanara submitted the fi l- 
lowing i 

FiN DING.—This Court is directel o 
determine the value of the improvemenis 
and mesne profits 

2. Both sides, agree that the valu3 of 
improvements arrived at by the lower Court 
may be adopted, viz, Rs. 1,109-12-0 Tuere 
is no dispute that the defendants Nos 3 ard 
6, who are the parties in possession, are 
entitled theréto, 

3. As regards mesneprofits, the same aco 


„Claimed only from the date of the plaint at 


the rate of 194 muras of rice and 400 cucoa- 
nuts. The correctness of this has not been 
traversed in the written statements. Apart 
from this, the plaintiff's: witness N>. | 
swears to the correctness of the said figu: >. 
His evidence has been left unchallenged atid 
uncontradicted. I find, therefore, that tle 
mesne profits are 19) muras of rica and 409 
cocoanuts per annum, less the assessment 
Rs, 19-4-0 and cesses Ra. 2-1-8. 

This second appeal coming on for Jing 
hearing after the return of the finding «f 
the lower Court, upon the issue referre li> 
by this Gourt, the Court delivered the fo- 
lowing 

JUDGMENT.—The finding is notol- 
jected to by the respondents. Acceptin, 
the finding, the lower Court's decree has, tn 
be modified. The appellant will get a 
decree for possession of the suit properties 
with mesne profits from the date of thy 
plaint as ascertained by the lower Coury 
and he will pay the value of improvement; 
as found by the lower Court to the respond- 
ents. The appellant will get hi8 costs bf 
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“a this second appeal from the respondents. 


As regards the costs of the lower Court, the 
appellant will get his costs as against all 
the defendants. Thesams order as regards 
costs in the first Court also. 

V.N. V. Decree modifed. 
ZK, e >œ 
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OUDH CHIEF COURT. 
COND CIVIL APPEAL No. 392 or 1924, 
March 2, 1926- 

Present:—Mr. Justice Ashworth. 
NARESH MISRA AND ANOTHER— 
DEFBNDANTS—APPELLANTS 

VETSUS 
BIDYA TEWARI AND oTHER8— 
PLAINTIFFS— RESPONDENTS. 

Pleadings—Charge—Suit to recover money charged 
upon property—Farlure to ask for relief against pro- 
perty, effect of. 4 

In asut to recover money charged upon immove- 
able property, the merc circumstance that the plaintif 
does not expressly ask for relief against the property, 
but asks that a decree may be passed ugninst the 
defendant 18 not a sufficient indyation that he intends 
to claim rclief against the defendant personally and 
not against the property. 


Second appeal against a decree and 
judgment of the First Additional Subordi- 
nateeJudge, Gonda, dated the 30th May 
1924, setting aside that of the Munsif, 
ee Gonda, ‘dated th: 7th December 
1922. 
~ Mr. H, D. Chandra, for the Appellants. 

Messrs, Ghulam Ifusain and M B. Hag, 
for the Respondents. 

JUDGMENT.--This second civil ap- 
peal arises out of a suit brought by tho 
plaintiffs-respondents against the defend- 
ants-appellants for the recovery ofa sum of 
Rs. 200 and interest. The facts of the case 
are as follows .—ỌOne Sukhdeo owned a ?- 
annas 8 pies share in the village Buknapur 
in the Gonda District. He mortgaged the 

hola share to one Jagdat Misra for 
Rs. 1,701. He subsequently sold on the 21st 
September 1888 his equity of redemption in 
a l-anna 2-pies share to Rath Nath ete., for 
Rs. 600, the vandees promising to pay the 
whole of this sum to the mortgagee Jagdat 
Misra. It is common ground that they did 
not pay him. Kesho Ram, the heir of 
Sukhdeo, then sold on the 24th April 1919 
the equity of redemption in the remeining 
l-anna 6-pies share to the plaintiffs for 
Rs. 2,000, and the plaintiffs, as vendees, 
agreed to pay the balance of the mortgage- 
money dugto Jagdat Misra, namely, Rs. 1,100, 
As Jagdat Misra, had not received the 
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.600 from Ram” Nath etc., he refused to 
allow redemption fof only Rs. 1,100, Ac- 
cordingly the plaintiffs paid the whole 
Rs. 1,700. Jagdat Misra applied to Ram 
Nath, etc., for payment of Rs. 600: Ram 
Nath and one co-mortgagee, Ram Narain 
paid up Rs, 400 leaving due from Ram 
Jiawan the third co-vendee Rs, 200. The 


‘defendants are the heirs of Ram Jiatvan. 


On the 3lst May 1921, the defendants 
broughta suit for pre-emption on the basis 
bf the sale of the plaintiffs and obtained 8 
decree, The plaintiff's case ie that they 
are entitled to recover Rs. 200 with interest, 
The first Court held that the suit was 
barred by limitation under Art. 61 of Sch. | 
of the Limitation Act. On appeal the Sub- 
ordinate Judge held that the defendanta 
were holding the property subject to a 
charge for the payment of Rs. 200, and that 
limitation was under Art. 132 of the Limi- 
tation Act. 

In this Court it is contended that the 
first Court was correct andthe lower Ap- 
pellate Court wrong. Theground of appeal 
based on an allegation of the payment of 
Rs. 200 is not pressed. 


It is not and could not be maintained 
thatthe Rs. 200 is not a charge on the pro- 
perty in the hands of the defendants, but it 


, is urged that the plaintifs have sued for 


the money as a personal debt without any 
allegation that they wish to recover it by 
proceeding against theproperty. Thelower 
Appellate Court has relied on the case of 
Raja Mohammad Mumtaz Ali khan v. Wazir 
Khan (1) as anthority for the proposition 
that insuchacase the mere circumstance 
that the plaintiff does not expressly aek 
for relief against the property, but asks that 
a decree may be passed against the de- 
fendants is not a sufficient indication that 
he intended to claim relief against the de- 
fendants personally and not against the 
property. I think that the present case is 
on all fours with the reported case. It 
would be, in my opinion, an excessive penal- 
ty to impose on the plaintiffs for any 
deficiency in their plaint to reject their suit. 
At the same time, the plaintiffs are respon- 
sible for these appeals. ifthe plaint had 
been properly wordcd, the plaintiffs. would 
probably have got a decree from the First 
Oourt. Again the form ofthe decree grant- 
ed by the lower Appellate Court is incorrect, 
It has given a decree for the, money, but it 


(1) 70.0. 108atp. Ute e 
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hasnot directed, as it should have done, 
thatthe money should be recovered by sale 
of the village. I may mention that in this 
second appeal no objection is taken to 
the lower Appellate Court having allow- 
ed the claim for, interest, so I do not deal 
with the propriety of itsso having done. 
Accordingly I allow this appeal to this 
extent that I direct that the parties bear 
their own cosis throughout. I modify the 
decree of the Court below, and direct that 
the sum of Rs, 238 be decreed against the 
defendants, the sum to be recévered by 
sale of the village. I fix three months’ time 


for the payment of the ‘money, the decree 


being a preliminary decree for sale. The 
parties, as stated, will bear their own costs 
throughout. 


4. K. Appeul allowed. 


LAHORE HIGH COURT. 
Sgconp Civin ApPBAL No. 1926 or 1922. 
May 7, 1926. 

Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Ooldstream. 
JAGAT SINGH AND anoTHER— PLAINTIFFS 
—-APPELLANTS 
VETBUS 
LACHHMAN SINGH—Dgrenpant— 
RESPONDENT, 

Custom—Altenation—Gift made with nearest rever- 


stones consent—Declaratory decree obtained by re- 
moter reversioners—Consenting veversioner’s right on 


donor's death, ) 

lf a gift, made with the consent of the nearest re- 
versioner, is contested successfully hy remoter rever- 
sioners, the former cannot, on (he death. of the donor, 
obtain possession of the property giftcd 


Second appeal from a decree of the Dis- 
trick Judge, Amritsar, dated fhe 10th March 
1922, reversing that of the Munsif, First 
Olass, Amritsar, dated the 21st June 1921. 

Mr. S. C. Chatterji, for the Appellants. 

Mr. H. D. Bhalla, for the Respondent. 

JUDGMENT.—On the lith Augusti 
1910 Musammat Chandi gifted some ænces- 
tral land of which she was in possession 
as widow of Ala Singh to Bhagat Singh and 
Jagat Singh, the sens of her daughter, with 
the consent of Lachhman Singh, nephew of 
Ala Singh and Ala Singh’s next reversioner. 
Ala Singh’s other reversioners success- 
fully contested the alienation by declara- 
tory suit getting a decree to the effect 
that the alienation would not affect their 
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reversionary rights on tho death of */..} 
ammat Chandi, In that suit Lachbu. u 


*Singh*was joined as a defendant. i.c 


deerfe was confirmed on appeal, Jiu a. - 
mat Chandi diede and the land in dienut 
was recorded by mutation in the nau z 1 
Lachhman Singh who took possessi 11. 
Jagat Singh and Bhagat Singh thereupcu 
instituted the suit oùt of which this apse: l 


„arises against Lachhman Singh for posse +? 


sion by virtue of the gift of the llth Auyvut 
1910. The Munaif, whq tried the suit, he’ | 


e that Lachhman Singh having conserft« 1) 


the gift eguld not now keep posser~t i 
against the’ plaintiffs and upon this finain 3 
and the findings upon the other issucs3 
struck, he gaye a decree. Lachhman Singi 
appealed, and the District Judge, whul> 
agreeing with the finding that the gift hed 
been made with the consent of Lachhuuat 
Singh nevertheless, held that the latter Wu. 
not estopped in any wey from succecdin«’ 
to and retaining possession of the lana i= 
Musamnat Chandi’s husband's heir, tb 

gift to the plaintiffs being invalid. H 
accepted the appeal and dismissed ih 
suil. Jagat Singh and Bhagat Singh have 
appealed urging that the District Judges 
view of the law is unsound. 

The appeal must, in our opinion, sued ed. 
The decree in favour of the reversione:: 
declared the gift inoperative as agains’ 
those reversioners, hut so far as Lachbmar: 
Sing is concerned the gift being with his 
consent cannot be impeached by him. So 
far as he is concerned, the title of Jagat 
Singh and Bhagat Singh is perfectly sound 
and invalidates his claim as against the 
dorfees. 

We accept the appeal with costs and 
remit the ease to the learned District Judge 
who will dispose of it in accordance with 
the decision on the other points raised br 
the appeal, A 

S. D. Appeal accepted, «> 

Case remitted, 


Ee > ileng ey 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No.770 or 19238, 
january 18, 1926. 

Present: —Mr. Justice Venkatasubba Rao. 
CHAKRAVARTHI NAINAR—PLAINTIEC 
—APPELLANT 
versus 
PUSHPAVATHI AMMAL—Derenpaxt ° 
No. 1—RESPanDEN®. 

Evidence Act (I of 1872), ss. 82, 83—Birgh registo 


aa 


eof the suit. 


e 
a ® 
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entr} in, copy of, whether admissible—Appeal, second 
—Objection to admissibility, whether can be taken. 
An entry in a birth register is admissible in ectie 
dence under s. 35 of the Evidence Act. [p. 100Tpcol. 1] 
Where on a question as to tho date of birth of a 
poreon the birth register is net produced by the party 
und to produce it, and a copy of itis filed by the 
opposite side without objection, it would not be 
necessary to make out that the conditions mentioned 
in sa 32 and 35 of the Evidence Act existed. bad.) 
Objection to the admissibility of such a document 


*cannot be taken forthe first time in second appeal, 


[ibid.] 
nd appeal against a decree of the 


District Court, Chingleput, in A. 8. No. 351° 


of 1921, preferred against fhat of the 
Court of the Subordinate Judge, Chingle- 
put, in O. S. No. 69 of 1920. 


Messrs. T. R Ramachandra Iyer and K. 
V. Seska Iyengar, for the Appellant. 


Mr. L. A. Govinda Raghava Iyer, for the 
Respondent, 


JUDGMENT.—After giving this matter 
my very careful consideration, 1 am satisfi- 
ed that the decision of the learned Judge is 
correct, that he has committed no error of 
law and that I cannot interfere with his 
judgment in second appeal. He had a very 
difficult task to perform and I think he per- 
formed it well. One Marudappa died leav- 
ing a Will in favour of his mother and the 
present suit has been filed by areversionary 
heir attacking the Will. The plaintifi’s 
case is, that Marudappa was a minor at the 
date of his death and was thus not com- 
petent tomakea Will. The question to be 
determined is, therefore, whether Maru- 
dappa was a minor or a major at the time of 
his death. The learned District J aa Na 
come to the conclusion that he was a major 
and J am asked to decide, whether his 
decision is vitiated by any error of law. I 
am satisfied that it is not. 


-~ Exhibit II which has been relied on by the 


District Judge establishes that Marudappa 
was born in the year 1900 and was thus a 
a major at the date of his death. As the 
learned Judge points out there can be no 
doubt that it ig genuine, because Narayana 
Pillai, the Village Munsif of Veppedu, the 
place where the testator was born, in whose 
handwriting Ex, 2 is, died long ago, that is, 
in 1902, and it is impossible to suggest that 
the document was fabricated for purposes 
Even P. W. No. 2 admits that 
Ex. II is in the handwriting of Narayana 
Pillai. „This Exhibit purports to bea copy 
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of the birth register for 1900. The 
original birth régister wes not produced al- 
though the defendants took every possible 
step in order to cause its,production. The 
Karnam,P. W. No.2, who produced the birth 
registers for several years as well as a death 
register, says that he is unable to produce 
the birth register for the year 1900, the 
year in question. The District Judge seems’ 
to suspect the bona fides of this wiltrfess. 
I agree with him that strong suspicion 
attaches fo the non-production of the origin- 
al birth register for the year 1900. It is 
in these circumstances that the defence 
had to rely upon Ex. II which purports to 
bea copy of that birth register. 


The contention that was put forward for 
the plaintiffs in the lower Courts was that 
Marudappa in Ex. I] isa mistake for Am- 
maiyappa, the elder brother of Marudappa. 
In para. Gof his judgment the District 
Judge has shown the absurdity of this 
contention, 


Now it is argued before me that Exs. I 
and II-a were not admissible in evidence and 
it is said that objection was taken to these 
two documents going in. It is denied by 
the defendants that any such objection was 
taken. On going through the judgment of 
the two lower Courts, [am disposed to agree 
that there was no objection raised to the 
filing of Exs. IH and Il-a. It is; na doubt, true 
that a gentleman who conducted the case 
for the plaintuf has filed an affidavit to say 
that objection was taken but it must be 
remembered that this affidavit was sworn to 
long after the events to which reference is 
made init and Iam not in the least satisi- 
ed that it will bs safe to act on the recollec- 
tion of this gentleman, Ona perusal of the 
two judgmentg, it is impossible to resist the 
conclusion that no objection was taken, 
The learned Subordinate Judge who has 
refused to act upon Jéixs. II and Il-a for 
certain reasons has not said that there was 
any objection raised to their being filed. 
On the other haud, his mode of dealing 
with those documents clearky® shows that 
such an objection could not have been 
teken. Similarly the judgment of the Dis- 
trict Judge leaves no doubt that no such 
objection had been taken before him either, 
Tt must also be noticed that the Subordi- 
nate Judge has noted several objections 
raised in regard to other documents with 
his rulings thereon. It would be strange 
in these circumstances if he had failed to 
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note this particular objection had it been 
really put forward. The impression that I 
have formed on a reading of these judg- 
ments is strengthened by the deaialin the 
counter-affidavit filed on behalf of the de- 
fendants. I may also remark that Mr. 
Govindaraghava Iyer who appeared in the 
District Court says that to the best of his 
recollection, no objection was taken. 


Under s. 35 of the Evidence Act, on pro- 
per proof being given, Ex. II might become 
admissible. An entry in arecord made by 
a public servant in the discharge of his 
official duties is under that section admis- 
sible in evidence. If objection had been 
raised, it would have been open to the de- 
fendant to show that there was a duty cast 
on the Village Munsif to make a copy such 
as Ex. II. Again the statement in Ex. II 
that itis a true copy over the signature of 
the Village Munsif would be admissible in 
evidence under s. 32, provided it was shown 
that it was made in the ordinary course of 
business. If these documents had been 
allowed to go in without objection, it would 
not have been necessary for the defence to 
make out that the conditions mentioned in 
ss. 32 and 35 existed. The result of ac- 
cepting the plaintiff's contention would 
be to remand the case to allow the defend- 
auts to give evidence. I fail to sees why I 
should now take this step at this late 
stage. Exhibitll-aisa list of boys to be 
vaccinated. Plaintiffs’ Witness No, 2 
admits that it is necessary to prepare 
such a list. Some A&ttempt has now 
been made to suggest that ‘the Jast sheet 
of Ex. ILa stands on a different footing 
from that of the first sleet. This may he 
Bo, but no point seems to have been made 
of this in the lower Court. Speaking for 
myself, I am disposed to attach greater 
weight to Ex. II than to Ix., IT a. 


If the objection relating to the admis- 
sibility of these documents fails, there is 
nothing else that the appellant tan urge. 
I cannot go into the reasoning of the Dis- 
trict Judge in second appeal, but I may say 
that, in my opinion, his reasoning is entire- 
ly sound. The plaintiff relies upon the 
negative evidence furnished by Ix. G on 
the one hand and Exs. H, H-1 and H-2 on 
the other. This evidence is entitled asthe 
District Judge points out, to very little 
weight. I gm satisfied that the District 
Judge has drawn proper conclusions and 
in any event, there is absolutely no ground 
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for interfering with his judgment in secorfd 
appeal, It accordingly fails and is dis- 
Missed With casts, 
ONY 
„AE S . 


Appeal dismissed, 





* LAHORE HIGH COURT, 
Sxoonp CIvIL APPRAL No.20i6 
oF 1924.9 
. May 3, 1926. 
Present@—Mr. Justice Harrison. 
MAULA BAKHSH—Puarintirr— 
APPELLANT 
Versus 
KARIM BAKHSH AND OTAERS— DERENDANTS 
— RESPONDENTS. 

Evidence Act (I of 1872), ss 101, 109—Suit for con- 
tribution by a yudgmeni-debtor against his co-judgment- 
debtors—Onus ° 

Where a decres 1s passed jointly and severally 
against several co-defendants and one of them, after 
paying the decree, sues the rest for contribution, it 
18 open to any of the defendants to plead and provu 
that he 19 not lable to contribute, 


Second appeal from a decree of the Dis- 
trict Judge, Amritsar, dated the llth June 
1924, reversing that of the Subordinate 
Judge, Second Class, Amritsar, dated the 
12th June 1923. 

Mr. Ghulam Mohi-ud-Dire, for the Appel- 
ant. 

JUDGMENT.—The facts of this case 
are that four men Maula Bakhsh and his 
three brothers-in law Aziz Din, Hakam Din 
and Ali Gauhar, jointly executed a bond 
for Rs. 1,000 in favour of one Paira Mal, the 
money being required fora kiln, in which 
they were all interested and which was 
managed solely by Maula Bakhsh. The 
account with Paira Mal stood in the name 
of Maula Bakhsh and his son. Eventually, 
Paira Mal brought a suit to recover ‘the 
money on this bond and this suit was 
contested by the three brothers, who dis- 
claimed all liability. A decree was*given 
jointly and severall® against all four signa- 
tories and the whole amount was paid by 
Maula Bakhsh. Hethen brought this suit 
against the other three for contribution and 
was given a decree by the trial Court. 

On appeal it was held that as Maula 
Bakhsh was the sole manager of the kiln and 
the only person acquainted with its finances, 
the burden lay on him of proving in a 
contribution suit of this yature how he 
used the money and of establishing that 


a 


e 
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his co-sharers owed him anything. This 
would, I think, be equivalent to going 
behind the decree and would also*be opef 
to this objection thatthe co-sharers*would 
be entitled to have «bhe whole account 
opened and a suit for account heard without 
paying any stamp and bringing a suit in pro- 
per form, or calming 8 definite set-off, On 
the decree as passed all four were jointly and 
severally liable and in the subsequent suit 
for contribution it was for any aefendant, 

o contended that he was not liable to 
paysthe full share, to plead and prove it, 
He could have called for the accounts of 
the business had he wished to doso and 
the mere fact that he was a slesping partner 
did not shift the onus, from where it 
primarily ley, that is, on the defendants who 
denied their liability to contribute. 

J, therefore, accept the appeal and revers- 
ing the order of the District Judgo, I 
restore that of the trial Court. Costs of 
the plaintiff to be paid throughout by the 
defendants, 


S, D, Appeal accepted, 





BOMBAY HIGH COURT. 
rest Orvin APPEAL No. 321 or 1921. 
January 13, 1926. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Ooyajee, 
BASLINGAPPAGOUDA SHIVLING- 

APPAGOUDA—PLAINTIFF— 


APPELLANT 
Versus . 
Mar SECRETARY or STATE ror INDIA 
—— RESPONDENT, 


Bombay Revenue Jurisdiction Act (X of 1876),8. 4- 


(a) (8)-—Revenue Officer declaring person not to be 
watapdar—Sutt for declaration that he 1s watandar— 
Jurisdiction of Civil Courte—Bombay Lereditary 
Office Act (IJTI of 1876), ss. 9 (2), 11, LLA, orders under 
— Jurisdiction of Ciril Courts to set aside. 

Section 4 (a) (3) of the Bombay Revenue Jurisdic- 
tion Act deprives the Civil Courts of jurisdiction to 
entertain a suit for declaratiof that plaintiff is watan- 
dar after he has been declared notto be so by a 
Revenue Officer. [p. 1009, col 2.] 

Civil Courts five no jurisdiction to set aside orders 
made under ss. ll, 11A and 942) of the Bombay 
Hereditary Offices Act. (p. 1010, col. 1.) 

Firat appeal from a decision of the 
District Judge at Dharwar, in Suit No, 113 
of 1922, 

Mr. P. V. Kane, for the Appellant, 

Mr. S. S, Paécar, Government Pleader, 


e for Respondent No. 1. 


Mr. R. A. Jahaugirdar, for Respondent 
No. 2. 7 

JUDGMENT.—The plaintiffs sued for 
a declaration against the Secretary of Stale 
and one Sanava kom Shiddangowda, that 
they, and not Sanava, were the walandars of 
Nagwand Patilki watan, and for a permanent 
injunction restraining defendants Nos 1 
and 2 from recovering from plaintiffs more 
than assessment or judi payable on watan 
lands and for costs of the suit. 

It is stated in the plaint that prior to 
1812 fur persons of defendant No: 2's 
family had owned half the Patilki watan of 
the village of Nagwand. But they left Nag- 
wand for good and began to livein Mysore 
territory. Their watan lands remained un- 
cultivated and thus lay fallow. Judi tothe 
then Government remained unpaid by them. 
In these circumstances, the then Govern- 
ment, with a view to realizs the judi due 
to it upon those lands, granted the Patilki 
watan to one Mudkangowda, the ancestor of 
the present plaintiffs, hereditarily at a 
reduced rate of judi for seven years. This 
Mudkangowda represented to the then 
Government that the original house of the 
Patilki watan was situated near Mahars 
houses and he being a Lingayat could not 
livein it. Upon this the Government were 
pleased to grant, in lieu of the house, an- 
other house and open space to Mudkangowda, 
and also granted a kowlnama for landa, ŝi. e., 
deed of grant in 1812, in favour of Mudkan- 
gowda. So,by the kowlnama of 1812, tha 
family of the present plaintiffs acquired 
half the Gowdki watan of Nagwand village, 
and similarly the family of defendant No, 2 
ceased to Be watandarsof the same watan, 
Since then the plaintiff's family as watan- 
dars of the Nagwand Gowdki watan had 
been in possession and enjoyment of the 
Patilki watah house and Patilki watan lands, 
R. Survey Nos, 94 and 95 of Nagwand vil- 
lage until now. In 1907, the present defend- 
ant No. 2 moved the Revenus Authorities to 
restore these watan lands to her under the 
Watan Act, but ultimately the Prant Officer 
rejected her application by.#n order, dated 
September 19,1907. In 1919, the present 
defendant No. 2 again moved the Revenue 
Authorities, and finally the Commissoner 8. 
D. passed, on May 17, 1921, an order that 
he did not consider it ‘necessary to cancel 
the Prant Officer's order, dated September 
19,1907. But, again, on July 24, 1921, de- 
fendant No. 2, by an application, moved the 
Commissioner 8, D, torevise his own order 


a 
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dated May 17,1921, and, on November 380, 
1921, the Commissioner passed the order 
that, under s,9 (2) of the Watan Act, the 
Oollector should pass ‘such order as he 
thought fit regarding the rent to be paid on 
R. Survey Nos. 94 and 95 of Nagwand vil- 
lage by plaintiffs to defendant No.2. The 
Oollector, accordingly, passed, ou March 3, 
1922, the order that the fair rent of Rs. 280 
should be-recovered from the plaintiffs and 
paid to defendant No. 2 so long as the 
plaintiffs continued to be in possession of 
these lands. Upon this the plamtifis ap- 
pealed to the Local Government, but it 
refused to interfere. The plaintiffs prayed 
(a) that the Court shoyld declare that the 
plaintiffs are wataundars of the Nagwand 
Patilki watan, and that defendant No. 2 is 
not watandar of the same watan; and (b) 
that the Court should issue a permanent 
injunction to defendants Nos. l and 2 that 
they should not recover from the plaintiffs 
more than assessment or judi payable on 
watan lands R. Survey Nos, 94 and 95 of 
Nagwand village. 


Dafendant No. 1 pleaded that the Court: 


had no jurisdiction to take cognizance of 
the suit, under s. 4(a) of the Bombay Re- 
venue Jurisdiction Act, 1876; that the suit 
was barred by limitation under Art. 120 of 
the Indian Limitation Act; that the cause of 
action arose in 1850 when the request of the 
plaintiffs’ predecessor in-title to be declared 
8 watandar was rejected; thatit also arose 
in 1870 when, during an inquiry held for the 
determination of the custom of the watan 
as to service and the appointment ofa re- 
presentative watandar, it was decided that 
the plaintiffs’ predecessor-in-title was not 
. & representative watandar but held the 
watan land as tenant only; that the allega- 
tion in para 7 of the plaint that the cause 
of action arose in 1921 was not true; that the 
allegations in paras. 1 and 2 of the plaint 
that in 1812 the Patilki watan land in dis- 
pute was granted to the plaintiffs’ ancestor 
was not true and was denied; that it was 
also denied that, in 1812 or at any time 
thereafter, the ancestor of defendant No. 2 
ceased to be the watandar or that the 
plaintiffs’ ancestor was appointed and re- 
cognised as a watandar of the Patilki watan 
in dispute. 

It was also pleaded that the plaintiffs’ 
ancestors were throughout in possession of 
the land as the tenants of defendant No. 2's 
pneestors to whom the land in dispute was 


e 64 ° 


assigned as remuneration for the Pui) i 
Office of Nagwand. . 
The District Judge held that the sce v! 
relieé claimed for an injunction cleerly : 
within the provisions of the Boml oy w 
venue Jurisdiction Act. It was a sui i: 
set asidetor avoid the order passed ly il. 
Collector, on March 3, 1922, in obedience t 
the Commissioner’s request of Noyember ʻi, 
1921, That order was expressly made un i 


‘s. 9 (2) of the Watan Act. It was mnie h 


an officer duly authorized in that beliu 
and such a suit was within the p oh pe 


* ofs. 4 (a) (3) ofthe Bombay Revenue Ju j>- 


diction Act# l 

With regard to the first relief, the Ju‘ g 
thought that a more difficult question vo 
raised. He came to the conclusion {t.e 
‘when an order is made on a specific dc 
sion, such as is contained in Ex, 3h, tha 
person is not a watanda7, a person eter ' 
to obtain a declaration from a Civil Co : 
that the decision is bad certainly sccks t 
avoid that order,” and accordingly the su 
was dismissed with costs. 


"The plaintiffs have appealed. Pend: ' 


the appeal, Sanava died and one Rang a 
gowda was placed on the record as he. 
heir. But we are told now that Rang. 
gowda-does not claim to be the heir o 
Sanava, and, if it were necessary, theapp al 
would have to be adjourned for the purp se 
of amending the record, But if the Di. 
trict Judge was right in dismissing the suit 
for want of jurisdiction, then there wo 'a 
be no necessity for adjourning the appeal 

It has been argued that the order ma ic 
by the Commissioner, on November <0, 
1921, to the Collector was ultra vires, as ia 
had no power to revise his own order of 
May 17, 1921. But it would appear from 
the record of the proceedings before tue 
Commissioner on that date, that they wers 
ex parte without hearing Sanava, and the 
Commissioner admitted that as Sanava hi J 


g 


not been given full opportunity of repr -* ` 


senting her case, he reconsidered the matt sr 
on November 30, 1921, after hearing Plea: - 
ers for Banava and for respondents, tl : 
present appellants. ; 
We donot think that those proceedin; s 
were ultra vites. Itis a general princip’s 
that a party against whom an order er pule 
igmadeis entitled to have the matter dı- 
cided after arguments on both sides have 
been heard, so that the order passsed by the 
Commissioner on November 80, 1921, was 
not, properly speaking, afi order passed i 


* 
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revision, but an order properly made after so far asthe suit seeks relief against Gov- 
hearing both the parties, one of whom had ernment relating to watan land it falls 


not been heard on the previous occasion. 


within the first paragraph of that clause. 


The Commissioner has given his masons ® We werereferred...te the decision in kamrao 


for holding that the present appellants 
were not watandars, He geferred particular- 
ly to the Kararpatra of 1866 by which the 
respondents’ predecessor agreed to restore 
the whole of the watan land tothe watan- 
dars excepting onb field which he was to 


retain as tenant for five years, i. e., till 1871.. 


That field is identical with the two Survey 
Numbers now in suit. 


v. Secretary of State (1)...[t was there 
argued that the Secretary of State was 
merely a formal party and thatit was merely 
a contest between two private parties. No 
doubt, if that is the case in, a suit, then 
the 3rd paragraph of clause in) ofs, 4... 
does not come in the way of the plaintiff, 
and...the decisions of this Oourt that a 
Civil Court has jurisdiction to entertain a 


Imas, therefore, been held by the Com- .suit to bê declared a watandar are really 


missioner that there had been an alienation 
which showed that the appellanta were not 
wutandars, and had never attained to any 
higher title to the said land than that of 
tenants. 

We agree with the District Judge that 
this Court has no jurisdiction to set aside 
ordersmadp under ss, ll ‘and IIA ands. 9 
(2) of the Watan Act, ; 

_ Butitis contended by the plaintiffs that 
they would be entitled to ask the Court to 
rantthem the declaration they asked for 
in the plaint, that they, andnot defendant 
No, 2:are the watandars of the watan in 
question, a8 against defendant No. 2, leav- 
ing out of consideration defendant No. |, 
` In the first place, that would be striking out 


confined to cases of that class. In the 
leading case of Ramchandra Dabhlokar v. 
Anant Sat Shenvt (2) there had apparently 
been noorder against the plaintiff passed 
by the Collector and it was merely a private 
dispute between the plaintiff and certain 
persons who denied plaintift’s status as a. 
watandar.” 

We agree with the conclusions arrived at 
by the learned Judges in that case. l 

Here the Commissioner has come to ihe 
conclusion that the appellanis are not 
watandars, and if we were todeal with the 
case asif the Secretary of State. were not a 
party, and there was merely a private dispute 
between the appellants and defendant No. 2 
as to whether the plaintifis were watandars 


the main relief asked for in the plaint we should be in effect passing judgment 
against both the sdefendants, and would on the decision of the Oommissioner and 
also entirely change the character of the even if we wereof opinion thatthe plaint- 
suit, Secondly, as the suit has been dis- iffs were watandars, our decision would be 
missed for want of jurisdiction, that does of no value whatever to the plaintiffs as 
not bar the plaintifs from bringing any against Government. » 
other suit, which they may be advised, We see no reason, therefore, why we 
againstthe heirs of the original defendant should alterthe character of the suit which 
No.2. We say nothing with regard tothe is, we think, beyond the jurisdiction of 
uestion whether such a suit would lie. the Court,in order to enable the plaintiffs 
jut-aye-think that, as long as the Secretary to try and obtain what, as far as we can see, 
‘of State isa party to the suit, such a de- would be an entirely useless declaration. If, 
claration could not be granted. as a matter of fact, they are able to prove 
In Rhadnis’ Vatan Act (8rd Edition) at that the Kararpatra of 1666 was asforgery, 
page 461, referenceis made to an unreported then that might be of some assistance to 


decision in Sagunappa v. Bhau, First Ap- 

peal No.» 269 of 1918, decided on August 17, 
1920 .by Macleod, O. J. «and Fawcett, J., 
in which Fawcett, J. said:— 


them in presecuting their claim for the 
declaration they ask for against defendant 
No. 2. That is a matter, however, with 
which we are not concerne@ in this suit, 


“In my opinion, when an order is based Therefore, we dismiss the appeal with costa, 
on a specific dedision thata person is nota Two sets of costs. 
watandar, a person seeking to obtain a 
declaration from a Civil Court that that 
decision is bad, certainly seeks toavoid that 
order.,.Accordingly...the case clearly falls 
„within the 8rd paragraph of clause (a) of 


s. 4 (of the Revenug Jurjadiotion Act), Also 


R, L. Appeal dismissed, 
(1) Shy P. J. 666. 
(2) 8 B. 25; 4 Ind, Dee, (x. 8.) 391, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ÁÅPPRBLATR DECREE 

No. 2062 er 1923. - 

PUN 18, 1926. 
Present :—Mr. Justice Suhrawardy 

and Mr. Justice Graham. 
NAZOO MEAH—AppELLANtT 
5 Versus 
MAZAR ALI—RESPONDENT. 
Givil Procedure Code (Act V of 1908), 8. 11, 0. XX, 
r. 6—Suit for declaration of document as forged and 
without consideration-—-Document found to be genurne 
and with part consideration —Decree dismissing sutt, 
whether may contain declaration as to consideration® 
—FHinding necessary 17 determination of suit omitted 
from decree—Res judicata. e 
, Wherein asuit for declgration that the mortgage- 

bond executed by the plaintiff in favour of the defend- 
ant is forged and without consideration, the Oourt 
finds that the bond is genuine but consideration has 
been established only in part, the Court may by its 
decree not only dismiss the suit but may also in- 


sg ee tp. 1012, col 1 


30); 4 L. W. 3530 (P.O), Sri Mahant Govind Rao v. 
Sita Ram Kesho, 21 A. 53; 20. W. N, 681; 25 I A. 
195; 7 Sar. P, O. J. 870; 9 Ind. Das. (N. s) 744 (P. ON), 
raferred to. 

A finding 
decres or not might oparate ag res judicata if it was 
le for the determination of the suit. |p. 1012, 
col. 2, 

Dwijendra Nargin Roy v. Jogesh Chandra Dey, 79 
Ind. Oas. 520; 390. L. J. 40; A. I. R. 192i Oal. 690, 
referred to. 


Appeal against a decree of the Addi- 
tional District Judge, Chittagong, dated 
the 23rd of April 1923, affirming that of the 
east Hathazari, dated the lith of July 
991. ; 
Babu Narendra Kumar Das, for the Ap- 
pellant. ; 
Dr. Sarat Chandra Basgk, and Babu 
Chandra Sekhar Sen, for the Respondent, 
JUDGMENT. 
Suhrawardy, J.—The plaintiff-re- 
spondent brought a suit in the Court of the 
Munsif of Hathazari in the District of 
Chittagong for declaration that the mort- 
gage-bond, dated the 13th July 191% pur- 
porting to have been executed by him in 
favour of the defendant was a forged docu- 


ment without consideration. The suit was 


dismissed on the merits—the Trial Court 
being ofopinion that the document was a 
genuine one executed by the plaintiff. But 
at the same time it found that out of the 
consideration money mentioned therein, 
namely, Ra, 800,-only Re, 174 was paid by 
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of a Court whether it is incorporated in — 


1914 
the defendant to the plaintiff in digcia: ze 


Í of a previous mortgage-bond executel oye ° 


the, plaintiff in favour of the defenva: t. 
The decree passed in the suit declared tl.at 
the consideratior for the bond having ix. n 
fixed “at Rs. 174 the suit is dismissed ner 
partes, each party bearing his own cosis. 
The plaintiff appealgd tathe District Jude 
against this decree and the defendant cd 
a cross-appeal. The plaintiff's appeal wis 
on the merits and the defendant's cio::- 
objection raised the obpection that hagg en 
urged before us that the decree should not 
have contagned any declaration with regaid 
to the amount of the consideration found 
by the Trial Court to have been paid. Tre 
learned Additional District Judge cisn.is;- 
ed both the appeal and the cross-objec’ion 
endorsing all the findings of the Court below 
and affirming the decree of that Oourt. 
The defendant has preferred this apne: 
and itis argued on his behalf that th: 
decree in the suit should have been res- 
tricted to the dismissal of the suit and that 
there should not have been the mention ci 
the amount found by the Trial Court «3 
paid on account of consideration, ‘Tha 
decree is not happily worded but what 33 
meant by itis that the suit is dismissor, 
and it is declared that oat of the consfder 
ation money mentioned, in the bond only 
Rs. 174 was paid on account of the previous 
mortgage. Such a decree,in my opinisn, 
is not wholly illegal, Order XX,r. 6 laye 
down thatthe decree shall agree with the 
judgment; it shall contain the number o: 
the suit, etc., and shall specify clearly the 
relief granted or other determination of the 
suif, The Oourt did not grant any relief 
but determined the suit by holding thar 
the bond was genuine but that the entire 
consideration did not pass. The decree 
embodying this finding cannot be said to 
be against the provisions ofthelaw. The 
prayer in the plaint is to the following 
effect: “That the mortgage-bond dated the 
28th Assar 1281 (13th July 1919) be cet 
aside, after having been declared forged, 
fraudulent and without cousideration and 
the defendant be made liabde for the entive 
costs of the sait.” What I understand by 
this prayer to be the seope of the suit :s 
that the Court was invited to set aside the 
bond on the ground that it was forged ard 
without consideration. Both the expréssions 
should be read together aud the plaintif‘ 
wanted the Court to hold@hat the document 
was forged and necessarily without cct 


+ 
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siderątion. The pleadings did not raise 

two separate issues, one relating to the 
forgery of the document and the othér to the 

passing of consideration in the event of the 

bond being found to be not forged. That 

may be so, but the declaration that has 

been made by the Court below is not, 1n my 

opinion, without, jurjsdiction or illegal. 

Reliance has been placed on behalf of the 

“appellant insupport of his contention to the 
- decision of the Judicial Committee in the 

C of Janaki Ammal v. Narayanasamı 

Aiyarl). ; 
next reversioner brought a sqjt against a 
Hindu widow charging her with mal-ad- 
ministration of the property in her posses- 
-sion as such widow. The Courts below found 
that the charges made by the plaintiff were 
all groundless and that the suit was liable 
to ba dismissed; and the following decla- 
ratiba was made in the plaintiff's favour: 
“The plaintiff is dtéclared to be tha next 
reveraionary heir of the deceased Ramaiyar 
after the lifetime of defendants Nos. 1 and 
2" (his widow and mother). This declara- 
tion, their Lordships e&punged from the 
decrees on the ground that it was unavail- 
ing as well as premature. Their Lordships 
also thought, in the circumstances of that 
case, that the plaintiff was not entitled to 
such a declaration, for the plaintiff's other 
prayers having been rejected, the sole pra; er 
that he was the next reversionary heir ret 
mained to be considered in that suit and 
that prayer alone could not be granted 
under s. 42 of the Specific Relief Act. That 
ease, therefore, igno authority for the pro- 
position of law pressed before us. Insome 
cases in order to avoid further litigation 
and re-agitation of the same matter over 
again it may be found necessary to make 
such declaration when the Court has tried a 
relevant point inconnexion with the issue 
directly arising in the suit. Such a pro- 
" wedure was adopted by the Judicial Com- 
mittee in the case of Sri Mahant Govind 
Rao v. “Site Ram Kesho (2). Tnere the 
plaintif brought a suit of his proprietary 
right for recovery of possession of a portion 
of the properties in dispute. The Courts 
held that he was not entitledéo them under 
the right he claimed; but he was entitled 


(L) 37 Ind. Oas. 161; 43 I. A. 207; 20M. L. T. 168: 
Si M L, J. 235; it A. L. J. 997; (1916) 2 M. W. N 
188; 2) O. W. N. 1323; 39 M. 631; 18 Bom. L, R. 856; 
“91 O. L. J. 303; 4 L. W.530P. 0)... ; 

(2) 2L A. 53: 2 O, We N. 881; 25 I, A. 195; 7 Sar P, 
Q. J. 370; 9 Ind, Dee, (xN, 8.) 74 (P. O.). 
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under a different restricted right granted 
to his ancestors by the British Government. 
In that view tbe plaintiff's suit was dis- 
missed but their Lordships held that in the 
circumstances of that case there should be 
a declaration that the plaintiff was entitled 
to a share in the preperties under the 
right conferred on his ancestors by the 
British Government and an enquiry should 
be made as to who were the parties °in- 
terested in the properties. In making this 
declaration their Lordships made the fol- 
lowing observation: “The same reasons 
which support the declaration also show the 
propriety of giving in this suit such effect 
to the declared title of the plaintiffs ag cir- 
cumstances may” admit. The High Court 
has. made a declaration in favour of the 
plaintiffs, but it has dismissed the suit.” 
lt does not appear as to whether this decla- 
ration was embodied in the decree of the 
High Oourt; but their Lordships directed 
that further declaration and investigation 
should be made because, as they remarked 
“if the title of the plaintiffs is disputed, 
they must bringa new suit, which would 
certainly increase expense; and in which, 
considering the peculiar nature of the grant, 
the lapse of time, and the uncertainty whe- 
ther a declaration in a dismissed suit can 
supply afresh starting ground, the plaint- 
iis would run substantial risks of mis- 
carriage. Instead of dismidsing the suit 
the better course will be to direct an en- 
quiry who are the persons now entitled, 
and to reserve further directions, under 
which if will probably. be found possible to 
place them in legal possession and so to 
terminate this unfortunate litigation.”: The 
same considerations arise in this case, If 
the finding of the Courts: below that the 
entire consideration did not pass under the 
bond is expunged, it is not impossible that 
it should give rise to a fresh litigation 
supported probably by the production of 
more perjured evidence. Besides, the ques- 
tion seems to be of an academical interest, 
Suppose by having this declaration ex- 
punged from the decree, tHe defendant 
fiuds himselfin a better position to re agi- 
tate the matter in another suit. But on the 
authorities it now seems settled that whe- 
ther the finding of the Courts on this point 
is omitted from the deeres or not, it: might 
Operate as res judicata if it was necessary 
for the determination of the suit, and 
reference in this connexion may be made to 
the case of Dwijendra Naraig. Roy v, 
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Jogesh Chandra Dey (3), where it is observ- 
ed: “We must bear in mind the well- 
settled rule that an estoppel is not confined 
to the judgment’ but extends to all facts 
involved in it as necessary steps or ground 
work, in other words, a judgment operates 
by way of estoppel as regards all the 
findings which are essential to sustain the 
judgment, though not as regards findings 
which did not form the basis of the decision 
or were in conflict therewith.” Now, it has 
béen found by both the Courts below that 
it was necessary to enter into this question 
in order to determine the main question in 
thiscase.— W hetherthe document wasforged. 
The learned Trial Court after considering 
all the evidence on the both sides remarked: 
“This is all the evidence on the record ; 
there are other circumstances which have to 
be considered. Was it likely that the de- 
fendant who had previously taken a register- 
ed simple bond for Rs. 160 from the plaint- 
iff for costs met by him in litigation on the 
latter's behalf would pay down Rs. 626 in 
cash to the plaintif before the registration 
of the mortgage-bond?” ‘Then he entered 
into that question and came tothe conclu- 
sion that it was not; and summed up his 
finding in these words: “I am of opinion 
that the bond in suit was duly executed by 
the plaintiff and attested by at least some 
of the witnesses on the 28th Assar 1280; 
that Rs. 174 out of the consideration money 
was paid by dischargeof the early bond, that 
the balance of the consideration was not 
paid and that the bond in question is good 
for Rs, 174 and for no more © The learned 
Additional District Judge in this connec- 
tion says in hisjudgment: ‘The point, of 
course, is not directly in issue, but the 
whole question as to the execution of the 
document isin issue and 4n order to come 
to a finding about that, it is necessary to 
consider the surrounding circumstances. 
For instance, one of the points raised for 
the appellant is that there is nothing to 
show where the defendant got the money 
from and clea he ever lent so large, a sum 
of money before," This observation clearly 
shows that the point with regard to the 
passing of the consideration was considered 
by the Oourts below in order to find the 
real issue in the case whether the bond 
was genuine or not, I, therefore, hold that 
this appeal has no force and mušt be 
dismissed 


eee Tod, Cas.e520; 39 O, L, J, 40; A, I. R, 1024 
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As to the cross-objection, the only pin’ 


eurged pn behalf of the plaintiff is that o:. 


the finding that out of the considerat 
money mentioned in the bond only Rs, !7' 
was paid, the Courts below ought to hove 
decreed the suit to that extent. I have ic! 
been able to appreciate this argument, for 
the plaintiff's suit was for setting asidi «2 
the bond on a declaration thatit was forged, 
‘fraudulent and without consideration, the” 
Oourt found that it was not forged nc- 
fraudulent nor without? consideration gn¢ , 
therefore, the only course open to if Was tv 
dismiss thefsuit. In support of the conten- 
tion pressed before us by the respond ni, 
reference has been made to the case cf 
Sri Mohant Govind Rao v. Sitaram Kesh» 
(2) referred to above. I have discussed tha 
view of the Judicial Committee on th: 
facts of that case and I donot think thet 
all those considerations apply to the prr- 
sent case. I, therefore, hold that the cros:- 
objection should also be dismissed. 

In the result both the appeal and the 
cross objection are dismissed, We make ro 
order as to costs in either. 


Graham, d.—This second appeal hes 
arisen in the following circumstances, The 
plaintif-respondent throught a sui, for 
declaration that a mortgage-bond, dated 
the 13th July 1919, purporting to have 
ebeen executed by him in favour of tle 
‘defendant was a forged document withLowt 
consideration. The Trial Court fourd 
that the bond was genuine and that the 
consideration which passed was Rs Js4 
only, and not 800; as stated in the bors, 
and alleged by the defendant. It, therefo?e, 
dismissed the suit: but at the same tine 
without confining its decree to the dismis- 
sal of the suit included therein its finding 
that the consideration. was Rs. 174 onls. 
Against that decision there was air appel 
by the plaintiff to the District Court, and 
the defendant filed a cross-appeal praying 
that such portion of the decree “as related 
to the finding ethat the consideration wes 
Rs. 174 should be expunged. The learned 
Additional District Judge held that the 
findings of ,the Munsif Were correct and 
dismissed both the appeal and the cross- 
appeal, 


The defendant has now appealed to this: 
Court and the plaintif has filed R crosa- 
objection. On behalf of the appellant it iy 
argued that the Courts below have ered 
in law in making a declaration that the 


+ 
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consideration was Rs. 174, that such declara- 


tion was outside thescope of the sujt; and, 


that, as there was no pleading, or issue to 
that effect, evidence could not be adduced 
thereon. It is urged, fherefore, that the 
Court of Appeal below should have ordered 
the declaration in question to be expunged 
from the decree. e One behalf of the plaint- 


ff, on the other hand, in the cross objec- 
tion, it is contended thatthe Courts below 


erred in dismissing the suit in toto: 
an 
both the Courts below found that the 
consideration money as statedWn the bond 
was not paid infull they should have 
made the declaration as prayed for in 
the plaint Further, it was contended that 
upon the facts found the Court of Appeal 
below should have declared that no con- 
sideration money was paid. In my opinion, 
thé appeal and the cross-objection must both 
be dismissed. The relief asked for in the 
sult was of two-fold nature, namely, (1) for 
declaration that the bond was fabricated, 
and (2) that it was withput consideration. 
An issue was framed accordingly in these 
terms: “Is the mortgage-bond in suit 
fraudulent, fabricated and without consider- 
ation? Isit liable to be set aside?” That 
bein so, it cannot be said that the matter 
was outside the scope of the suit. On the 
contrary, it has been made the subject-, 
matter of an issue, it was agitated between 
the parties and there was a decision on 
the point. The object which the appellant 
has in view is presumably to have the 
finding expunged so that the question of 
censideration may be left open; but hav- 
ing regard to the authorities on the point 
the findings arrived at in the judgment 
would be binding whether they are incorpo- 
rated in the decree or not. That being so, 
the matter may be regarded as having only 
an academic interest. No doubt, relief not 


‘funded on the pleadings should not, as a 


rule, be granted. Bunt, as pointed outin the 
case of Sri Mohunt Govind Rao v. Sitaram 
Kesho (2), decided by their Lordships of 
the Judicial Committee “ Where substantial 
matters which comstitute the title of all the 
parties are touched in the issifes and have 
been fully put in evidence and formed the 
main subject of discussion and decision 
n the Courts, the case does not come within 
ihe rule'and a declaration of the rights of the 
farties though not founded on the pleadings 
pay bemade.” ° 

min my*judgment the Trial Oourt was 
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right in drawingyp its decree in accordance 
with the findings arrived at by it. The 
appeal, therefore, fails. 

The cross-objection also faile. The suit 
failed on the main point as it was found 
that the bond was not forged. I agree, 
therefore that both the appeal and the 
cross-objection must be dismissed. 

R. L. Appeal and 

Cross-objection dismissed, 





MADRAS HIGH COURT. 
SECOND CIvIL APPHALS Nos. 1473-1487 AND 
1733 AND 1744 or 1923, 

January 5, 1926. 
Present:—Mr. Justice Odgers. 
Hazarat Kibulat Saiyidit GHULAM 
GHOUSE SHA SHAHIB KADIRI, 
ZAMINDAR or VALUTHUR VILLAGE— 

PLAINTIFF No. 1—APPBLLANT ` 
VETSUS 
PAKKIRI ROWTHER, MINOR AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Madras Estates Land Act (I ot 1908), Sch. A, Art. 8 
~-Words “proceedings ` for ascertaining the rent” 
and “by which rent 18 - finally ascertained,” meaning 
of— Rent, suit for—Limitation, commencement of. 

The period of limitation prescribed by the Madras 
Estates Land Act for a suit for rent is the date when 
the arrears become due, or where there has been a snit 
or other proceeding for the purpose of ascertaining the 
rent, the date of the decree or order by which the 
rent is finally ascertained, whichever’ may be the 
later date fp. 1015, col. 2.] 

The words “ascertaining the rent” and “by which 
the rent is finally ascertained” in Art. 8 of Sch. A to 
the Madras Estates Land Act are restricted to the 
actual rate of rent so that every proceeding necessary 
to enable the landlord to sue for rent is not within 
the words of the Article. Unless, therefore, a suit ig 
strictly a suit to ascertain the rate of rent, there will 
be no extension of limitation for the recovery of 
rent. [p. 1017, col. 2.) 

Rangayya Appa Rao v. Bobba Sriramulu, 27 M. 143: 
8 Sar. P.O J 617; 6 Bom. L. R. 241; 8 0. W. N. 168; 
14 M.L J.1 (P. C), Ghulam Ghouse Sha Sahib v, 
Shunmugam Pillai, 8 Ind. Cas. 491; 34 M. 438; 8 M. 
L. T. 345, Arunachellam Chettiar v. Kadir Rowther, 
20M 56:16 M. L, J. 486; 1 M. L. T. 315, Doraisami 
Reddi y. Venkatachallam Pillai, 26 Ind. Oas. 267; 27 
M. L. J. 734, referred to. | 

Second appeals against the deerees of the 
District Court, West Tanjore, in A. 6. 
Nos. 762, 761, 777, 776, 772, 779, 768, 770, 
769, 763, 764, 767, 766, 765, 654, 784 and 721 
of 1920, preferred against those of the 
Court of the Revenue Divisional Officer, 
Kumbakonam, in Summary Suits Nos. 71,65, 
66, 102, 10+, 100, 91, 99, 92, 72, 76, 85, 80, 78, 
63, 105 and 106 of 1920 respectively. 

Messrs, S. Varadachariar and E, Vina» 


yaka Row, for the Appellant, 5 
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spordents. 

JUDGMENT.—This is a batch of 
&ppeals arising out of suits for rent 
of a certain land for Fasli 1316 (1907). 
The suits were instituted on 30th June 
1910 and on ‘Ist July 1910. The litiga- 
tion thus covers a period of nearly 154 
years. They were first heard by the 
Revenue Officeron 80th March 1911. He 


held that the village is one in which the, 


melwaram is taken by the landlord at the’ 
time of the harvest and it is then, therefore, 

that the rent becomes due. The harvest in 

1907 must have taken place, at the latest, in 

March of that year, and accordingly the 

rent then became due. The Revenue Officer 

heard the arguments of the Vakil who re- 

ferred to Rangayya Appa Rao v. Bobba 

Sriramulu (1), (which will have to be again 

referred to) and considered the wording of 

Sch. A, Art. 8 of the Madras Estates Land 

Act and came to the conclusion that thesuits 

for enforcing acceptance of patta which the 

plaintiff had instituted and in which judg- 

ment was given on Ist Jaly 1907, were not 

suits for ascertaining the rent. He, there- 

fore, held that the suits were out of time 

and gave judgment for the defendant. 

16th June 1911 the same Revenue Officer 

admitted an application for review of his 

judgment Basing his raview order on the 

judgment reported in Singaram Pillai v. 

Ghulam Ghose Sha (2), which had not been 

brought to his notice in March 1911. The 

latter admitted the review ona perusal of 

the judgment and restored the suit to file. 

It is said that the plaintiff paid stamp on 

ooly one suit at this time and delayed pay- 
ing upon the others till 5 years later. The 
suits were then re-tried and gn 17th January 


__1920 the Revenue Divisional Officer, Kum- 


~ —~—~~Division gave his decision which 
the conditions of the 

Distfict Judge, it 

clearly barred 

missal sight, 

naceasity for 


Nam ANY 
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Mr) K. Ramachandra, Iyer, for the Re- eabove,sbefore the Estates Land Act canis ° 
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into*operation, but the suit for rent is 
after that, and BT the limitation 
period in the Madras Estates Land Act :3 
to be applied. The former period of limu- 
tation was contained in the Limitation Act, 
Art, 110, this class of casdés being regulated 
by Act VIII of 1865. Article 110 of the Limi-s 


‘tion Act of 1908 provides that for arrears 


of rent, plaintiff has three years from the 
time the arrears become due. Nowgseffder 
Act VIII of T i no suit can be brought to 
enforce theMerms of a tenancy unless (|) 
pattas and muchalikas had been exchanged, 
(2) the party attempting to enforce the con- 
tract had tendered a patta or muchilihu 
which the other party was bound to accept 

or (3) both sides had agreed to dispense 
with pattas and muchilikas, If the tenan: 
refused to accept sucha patta .as the land- 
lord wa3 entitled to impose and to grant 
him a muchilika in exchange, the landlord 
could proceed by a summary suit to enforco 
acceptance of the. same. Therefore, as a 
condition precedent to a suit under the 
Rent Recovery Act, there must be either an 
exchange, or the landlord must have tender- 
ed aproper paita, The period of limita- 
tion prescribed by the Madras Estates Land 
Act of 1908 is the dates when the arrears 
Ppecome due, or where there has been a suit 
or other proceedings for the purpose of 
ascertaining the rent, the date of the decice 
or order by which the rent is finally asevei- 
tained, whichever date may be later. Ali, 
S Varadachariar, for the appellant, says, and, 
I think, says rightly that it is clear from 
this that two alternative starting points are 
provided in the Act. His difficulty is that 
in this case the summary suits which were 
decided on Ist July 1907, which date is 
vital for his purposes; were admittedly not 


suits to ascertain the rate of rent and the . 


judgment rans as fallows:—~‘Defoendants 
agreed to waive the sole issue as to whether 
patta was served,” so that the learned 
Vakil argues in second appeal that any 
summary suit between the landlord and 
his tenantis included in the desigaation, 
“or other’ proeeediugs for the purpose 
ming the rent." Rent, of course, 
mama oon rent 


1016 
tween IG landlord and his tenants the rent 


has not been ascertained. In this gonnec- eè 


tion the following cases have to be *con- 
sidered :—Rangayya Appa Rao v. Bobba 
Sriramulu (1), which wasa decision of the 
Privy Council under the Limitation Act 
in'which their Lordships considered gs. 7, 
9;.10; 11 and 14 of the* Rent Recovery Act 
di detail, and came to the conclusion revers-, 
ing the’ judgment of the High Court, 
namely, that although generally rent would 


GHULAM GHOUBE V. PAKKIRI ROWTHER, 


[95 I. O. 1926] 


case in Arunackellam Chettiar v. Kadir 
Rowther (4) considers carefully the case in 
the-Privy Council just cited. He was of 
Opinion that the judgment in the declara- 
tory suit by the tenants or that in the High 
Court suit did not determine once and for 
all the rate of rent, there being in the High 
Court decree a provision that either party 
might claim a modification of the patta ‘as 
circumstances arose The Hx-Chief Justice 
gays that when their Lordships in Ranga 


bec@mma due at the close of the period in Appa Rao’v. Bobba Sriramulu (1) speak of 


which ‘it is to be paid, yet that need not 
necessarily be always the case ald that “as 
long as proceedings are pending before 
the Collector “on appeal from him, be- 
fore the Civil‘ Courts, the rate of rent is 
in suspense, for no one can say what it will 
prove to be, and that, therefore, no arrears 
of rent can be said to have become due 
within the mganing gf the Limitation Act.” 
In that case the rates of rent had been 
finally ascertained by the High Court, the 
conditions of tenancy including the rates of 
rent-were finally determined and in their 
Lordships’ opinion the whole series of sec 

tions considered by them, of Act VIII of 
1865 applies to ascertained rents and 
not to rents at rates which have yet to 
be determined. :In that case, then, it’ 
appears that what was actually decided by 
the High Court was the rate of rent and, 
that-under Art. 110 of the Limitation Act 
all arrears of rent means arrear of agcer- 
tained rent. Therefore, when the proper 
rate of rent has to be ascertained by pro- 
ceedings under Act VIII of 1865 the period 
of limitation runs from the date of the fipal 
decree determining the rate of rent. 


Much reliance is placed by the learned 
Vakil for the appellant on the judgment of 
Sir Arnold White, #x-ChiefJustice sitting as 
a Singlé Judge in Ghulam Ghouse Sha Sahib 
VaShunmugam Pillaz <3) Therethe tenants 
contended that the suits were barred 
because they were brought more than three 
years after a decree of the High Court in 
1902. The landlord, however, suid that 
arrears did not become due till May 1904 
being the date of the judgment 
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ascertained rents they mean rents wbich 
have been ascertairmed by means of proce- 
dure provided by the Rent Recovery Act, It 
is contended that'ratio the decidendi of this 
decision is such as to cover summary suits 
which are not in fact suits for the ascertain- 
ment of rate of rent I may say I am 
unable to follow this. The decision seems 
to proceed on the belief of the learned Ez- 
Chief Justice, that the declaratory suits 
had not settled the rate of rent but the 
summary proceedings before the Collector 
had. The matter went to Letters Patent 
Appeal in Singaram Pillai v. Gulam 
Ghouse Sha (2), the case relied on before 
the Revenue Officer. In that case the learn- 
udges say that they think the conclu- 
sion of the learned Chief Justice is correct 
and that as the patta the landlord had 
already tendered was in accordance with 
the judgment of the High Court and that as 
the fasli bad already expired, the Jandlord’s 
only course was to suesunder s. 9 of the Act 
VIII of 1865 to enforce acceptance of the 
patta tendered. This he did and he had to 
await an adjudication under s. 10 of the Act 
and the Jearncd Judges were of opinion 
“that limitation runs from the date of that 
adjudication as it was only then that it can 
be said that the rent for the suit fasli was 
ascertained.” It is contended by the lea 
ed Vakil for the respondent ii 
of this judgment sh 
Judges in appea 
clusion of the 1 
not accept his 


rent must p 
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Collector, in certain proceedings u 
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construed; consequently the only permis- 
sible plea must be found within the Article 
itself. In construing the opinion of the 
Privy Council they say “that in the opinion 
of their Lordships rent must he in suapense, 
and there must be proceedings to settle it.” 
In this case there hasmever been any dis- 
pute regarding therate of rent and there 
were no proceedings to ascertain that rate. 
It may be said that an interpleader suit is 
a very different thing from a suit to enforce 
the acceptance of a patta. But it seems to 
me Clearly from the judgmenf of their Lord- 
ships in this case that it is only a matter of 
degree and unless the summary suit is 
strictly a suit to ascertain the rate of rent 
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reasonable. Itis further supported by the 
remarks in Doraisami Reddi v. Venkata- 
challam Pillat (5), where the suit was an 
interpleader suit brought by the tenants to 
ascertain whether they had to pay rent to 
the Government or to the landlord. Mr. 
Varadachari contends that thia had nothing 
to do with the present case. But in deter- 
mining 4 matter which as far as I know is 
practically res integra, I think the expres- 
sion of opinion by the learned Judges of 
this Court may legitimately afford a guide 
to me in deciding this case. The learned 
Judges there say in reply to an argument 
that “Where the right to the cess is in dis- 
pute between rival claimants the amount of 
rent is not an ascertained sum” that if this 
argument is accepted, whenever rent is 
claimed by two members of the same 
family in opposition to each other, and 
although the question may arise incident- 
ally or by two rival landlords each claiming 
the right to himself, the period of limita- 
tion will not commence till their dispute is 
finally adjudicated upon. We think this 
would be straining the language too far. 
They laid down that pleas of extenuation 
of the bar of limitation have to be strictly 
construed; consequently the only permis- 
sible plea must be found within the Article 
itself. In construing the opinion of the 
Privy Council they say “that in the opinion 
of their Lordships rent must be in suspense, 
and there must be proceedings to settle it." 
In this case there has never been any dis- 
pute regarding the rate of rent and there 
were no proceedings to ascertain that rate. 
It may be said that an interpleader suit is 
a very different thing from a suit to enforce 
the acceptance of a patta. But it seems to 
me Clearly from the judgment of their Lord- 
ships in this case that it is only a matter of 
degree and unless the summary suit is 
strictly a suit to ascertain the rate of rent 
there will be no extenuation af limitation. 
It is admitted that the second clause in 
Sch. A Art. 8 was inserted in consequence 
of the’ judgment of their Lordships in 
Rangayya Appa Rao v. Bobba Sriramulu (1), 
and it being, therefore, admitted that that 
was a case strictly of the ascertainment of 
the rate of rent, I think with respect the 
opinion of the learned Judges in Doraisami 
Reddi v. Venkatachallam Pillai (5) ought 
to be accepted on a matter of limitation. 

_ It was argued hy the respondents that 


a e 
(5) 26 Ind. Cas. 207;°87 M. L. J. 784, 
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the review ought not to have been alléwred 


by the? Revenue Officer in 1911 on the 


ground that the discovery on the author- 
ity in Singaram Rillai v. Ghulam Ghouse 
Sha (2) does not constitute any reason 
under O. P. ©. for allowing a review I 
should have been inclined to agree with 


_ this if any evidence oh thé point had ever 


been taken. It is not referred to in the ? 
judgment of the learned District Judge 
from which the appeal ig now taken. It is 


esaid that it is referred to in the grour@®” of 


appeal to thg lower Court. The grounds 
are in print"and ground No. dis relied upon. 
The print reads as follows:—‘ The lower 
Court ought not to have allowed the relief 
sought for by the plaintiff.” It is said that 
the word “relief” is a misprint for “review.” 
This is the first time that this has ever been 
raised in the grounds of appeal dated 12th 
October 1920. Appeal ismade tos 115 of the 
©. P. O.on the ground that the lower Court's 
exercise of a jurisdiction not vested in it, 
was assumed in June 1911 or about 14} 
years ago. Ina matter of discretion, I am 
decidedly averse to interfere in the circum- 
stances of this case. 

I am, therefore, of opinion on the main 
question that the words “ascertaining ethe 
rent’ and “by which the rent is finally as- 
certained” must be restricted to the actual 
pate of rent and I cannot, from the observa- 
tions relied on in the judgment of the Jearned 
Ex-Chief Justice, say that any proceeding 
necessary to enable the landlord to sue for 
rent is within the words of the Article. The 
appeal, therefore, fails and as I am assured 
that as the same considerations apply to 
all, they will all be dismissed with costs. 

YT Appeals dismissed. 

Z. X. 
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Chief Justice, and Mr, Justice Coyajee. 
BALKRISHNA TULSIDAS—J vpeuenr- 

DrstoR—APPELLANT 
VETEUS 
SARUPOHAND PURSHOTTAMDAS-- 
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Dekkhan Agmculturists Relief Aet XVIL of 1576 
ss 20, 82—Status as agriculturist, time for determinatiotis 
of—Decree passed against defendant as non-ugr.- 
culturist—Subsequent acquisitiMm of status of ayricul. 
turist-—Sale of immoveable properly me exvculien 
through Court—Hxemption from attachment and sule, 
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If a*judgment-debtor seeks for the benefit of s. 20, 


Dekkhan Agriculturists’ Relief Act, it must®be show? 


that he was an agriculturist at the time the decree 
was passed. [p. 1018, col. 2) 

Where a decree has been-patsed against the defend- 
ant asa non-agriculturist he can by virtue of his aub- 
sequent ac uisition of the status ofan agriculturist 
claim that the sale of-his property should be effected 
through Oollector and not through Oourt. [p. 1018, 
cols 1 & 2.] : i 

e -But under s. 22 of the Dekkhan Agriculturists’ Act 
an agriculturist can plead exemption from attachment 
for his immoveable property, although the decree was 
not ed against hin? as an agriculturist, and even 


thoug 
at the time the decree was passed he b not an agri- 
culturist. [p 1018, col. 2; p. 1019, col, Bj 


First appeal from a decision of the First 
Olass Subordinate Judge, A. P. at Thana, 
in Darkhast No. 117 of 1922. 

Mr. V. B. Virkar, for Mr. D. C. Virkar, for 
the Appellant. 

Mr. A.G. Sathaye, for the Respondent. 


‘JUDGMENT. 

Macleod, ©. J.—On September 23, 
1913, the defendant appeared before me, 
while sitting on the Criginal Side of the 
High Court, in answer tô a summons taken 
out in Suit No. 802 of 1913, whereby the 
plaintiff claimed from the defendant 
Rs. 4,748 being the price of a packet of 
diamonds purchased by him as mentioned 
in the plaint. The defendant appeared in 
person and admitted the claim, and a decree 
was passed. Till ‘the present time the’ 
plaintiff has not succeeded in recovering 
anything out of the decretal amount. 

In 1922, the plaintiff took out a Darkhast 
No, 117 ofthat vear in the Court ofthe 
First Class Subordinate Judge at Thana in 
which he described the judgment-debtor 
as an agticulturist. Accordingly, the pro- 
ceedings were ordered to be sent to the 
Collector in order that he might sell the 
properties attached by virtue of the Oircular 
appearing at page 107 of the High Court 
- Manual. The Oollector returned the prc- 
ceedings without the properties being sold 
as there was no bidder for the same. 
Therebfter, it was brought to the notice of 
the Court that the description of the judg- 
ment-debtor’s agcuption in the darkhast 
was erroneous. He was not anagriculturist 
and hecouldnot be an agriculturist as far 
as the suit was concerned, since the decree, 
out of which those proceedings arose, was 
passed by the High Court. For those rea- 
sons, the Subordinate Judge held that, if 


the judgment-debter's case was that he ac- 
quired the status of an agriculturist, after 


the decree was passed then the obvious 


t might have been decided in the sult that ° 
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Yeply seemed to bethat his changed status 
would not affect? the plaintiff who had 
successfully obtained a deeree against him 
as a pon-agriculturist. The Judge, there- 
fore, overruled the contention of the judg- 
ment-debtor that an issue should be raised 
to decide this status, and acceded to the 
Tequest made on behalf of the decree- 
holder that the darkhast should be amend- 
ed as regards the occupation of the judg- 
ment-debtor and the properties belongihg 
to the judgment-debtor should be sold by 
the Court. r 

The appellant judgment-debtor has no 
case whatever on. the merits. He does not 
claim that his properties cannot be sold by 
virtue of 8. 22 of the Dekkhan Agriculturists' 
Relief Act. He merely objects tothe pro- 
perty being sold by the Court instead of by 
the Collector. Considering allthe circum- 
stances that the decree was passed in 1913, 
that the judgment-creditor has recovered 
nothing at all during all these years, and 
that in all probability the objection was 
taken more for the purpose of delay than 
for anything else, we see no reason to 
interfere with the decision of the Subordi- 
nate Judge, F 

_ We may point out, however, that the deci- 
sion referred to in Mulji Prushottam v. 
Goverdhandas Tribhuvandas (1) would not 
be applicable to the facts of this'casé. The 
defendant in that case made an application 
In execution proceedings for instalments 
under s. 20 of the Dekkhan Agriculturists’ 
Relief Act The decree had been paes- 
ed on the Original Side of the High Court 
against him ex parte describing him ss 
trader. Section 20 of the Dekkhan Agii- 
culturistas’ Relief Act only applies to cases 
in which a deoree has been passed against 
an agriculturist. Therefore, if a judgment- 
debtor seeks for the benefit of that rection, 
it must be shown that he was an agricul- 
turist at the* time the decree was passed. 
Section 2z enacts that—‘Immoveable pro- 
prerty, belonging to an agriqnéturist shall 
not be attached or gold in execution of any 
decree or order passed whether before or 
after this Act comes into force, unless it 
has been specifically mortgaged for the re- 
payment ofthe debt to which such decree - 
or order relates, and the security still sub- 
gists. Accordingly, an agriculturist can 
plead exemption from attachment for his 
immoveable property althoygh the decree 


(1) 78 Ind. Cas. 148; 24 Bom? L. R. 1291; A. I R. 
1923 Bom, 36. 
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was not passed against him as an agricul- 
turist, and even although it might have 
been decided in the suit that atthe time 
the decree was “passed, he waa not an 
agriculturist. The words ‘before or after 
this Act comes into force” inserted by Act 
XXII of -1882, s. 9 (1), make it clear 
that it was intended thet it was not 


miterial whether the judgment debtor’ 


was an agriculturist at the time the 
decree was passed, since, if the decree 
was passed before the Act came iftto force, 
no question of hisstatus could have arisen. 
It seems obvious, then that under s. 22 
the important question is whether the pro- 
perty soughtto be attached belongs to an 
agriculturist at the time of the attachment 
and then, it would be open to the person 
against whom execution is sought to plead 
that as he was an agriculturist, the pro- 
perty could not be attached, although at 
the time the ‘decree was passed, nothing 
was said as regards his status as an agricul- 
turist. ' 

The appeal is dismissed with costs. 

Coyajee, J.—I agree. 

R. L. Appeal dismissed, 
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OUDH CHIEF COURT. 
First Orvik Appran No. 3 or 1925. 
February, 2, 1926. 
Present:—Sir Louis Stuart, Kr, Chief 
Judge, and Mr. Justice Misra. 
SUKH LAL AND orates—D&rEenDaNTs— 
APPELLANTS 
versus 
B. MURARI LAL—PLAINTIFE— 


RESPONDENT. ° 

Interest—Hucessive rate, relief against—Endence 
Act (I of 1872), s 928, scope of-—~Mortgage—Oral agree- 
ment to allow credit for repairs, whether can be proved 
—Hindu Law—Mortgage—Legal necesgity, plea of— 
Parties to mortgage, position of. 

If the consent given by a debtor to the rate of 
interest stipulated is free and no undue-influence or 
coercion has been éxercised, he cannot be allowed to 
plead that he should be allowed a relief by way of 
reduction in interest merely on the ground that the 
rate is excessive. [p. 1021, col. 1.) 

Although interest on a mortgage at the rate of 
Rs. 1-8-0 per cent. per mensem compoundable every 
month is excessive, it is not hard and unconscion- 
able. [iia 
Balla Mal v. Ahad Shah, 48 Ind. Oas 1; 16 A.L. J. 
805; 35 M. L. J. 814; 124 P. R. 1918: 23 O. W. N. 233; 
25 M. L. T. 56; 180 P. W. R 1918; 29 O. L. J. 185; 1 
U. P. L, R. (P. 0.) 2& 91 Bom. L. R. 558 (P. O.), relied 
On. e ia 
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Where a mortgagor sets up an oral agreemerm vit), 
ethe mortgagee that the latter agreed to alow lim 
creditgn account of white washing, repairs, etc. he 
is notin any way producing evidence for contrad ct- 
ing, varying, adding do, or subtracting from ‘he 
terms of the mortgage. He is merely showing an 
agreement relating to the payment and the consequ:n: 
discharge of the mortgage-debt, and s 92 of the Eri- 
dence Act is no bar to his going 80. [p. 1022, co! 2. 
p 1023, col. 1 
. Sahk Lal Chand v. Indarjit, 22 A, 370; 4C. WN 
485; 2 Bom. L. R. 553; 27 L A. 98;7 Sar P. C J 709 
9 Ind Dec. (x. s.) 1281 (P. 0.), Ramlal Chandra Kar. 
mokar v. Gobinda Karmcearp4 O. W.N. 304, Ram 


e Awatar v. Tulsi Prosad Singh, 11 Ind. Cas 71% C 


L J. 607; 16 O. W. N 137, Goseti Subba Row v 
Varigonda Nanfsmbanm, 27 M. 388 and Kattika Bape- 
namma v. Kattika Kristnamma, 30 M 231, 17 M.L J 
30, relied on. i 

The plea of want of legal necessity for a Mortgage 
or for the interest stipulated is open only to sich 
members of a Hindu joint family ag are not parties t. 
the deed. [p. 1021, col 2] : 

Appeal against an order of the Second 
Additional Subordinate Judge, Lucknow, 
dated the lst September 1924, ° 

Messrs, St. G J ackson, H. D. Chandra and 
Anant Prasad Nigam, for the Appellants, 

Messrs. Gokul Prasad, Salig Ram and 
Ali Muhammad, fof the Respondent. 


JUDGMENT. 

Misra, J.—This is an appeal arising 
out of a suit for sale brought by the 
plaintiff respondent on the basis of a re- 

istered mortgage-deede executed by the 
NG das Nos. land 2 and the husband 
of defendant No. 3. The facts of the cese 
are as follows:— 

A registered mortgage-deed was executed 
in the plaintiff's favour onthe 6th Novem- 
ber 1913 by three persons, all members of a 
joint Hindu family, named Sukh Lal (de< 
fendant No.1), Nanku (defendant No. 2: 
and Raja Ram (the husband of defendant 
No. 3) carrying on the work of building 
contractors in the City of Lucknow. The 
mortgaged property consisted of four houses 
situate in Mohalla Narhi, City Lucknow. 
The consideration money stated in the 
mortgage-deed was Rs. 4,000 but only 
Rs. 3,960 had actuglly been paid, Rupeas 400 
before registration, Rs. 1,000 at the time 
of registration and Rs. 2.560 on different 
occasions after registration 8n various dates 
mentioned in’ Sch. A consisting of u 
statement of accounts attached to the 
plaint. The rate of interest provided in 
the deed was Rs. 1-80 per cent. per mcn- 


sem compoundable with monthly rests | 


The plaintif mortgagee admitted receipt: of 
certain amounts paid tow&rds the mortgage 
debt, as shown in the statement ef &ccounts 


` 
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(Sch.e A) and claimed Rs. 13,621-14-3 


as due on the date of the suit, whtch wage 


the 25th of February 1924, 

Separate written statements were filed on 
behalf of defendants Nos. 1,2 and3. The 
principal pleas taken in defence were to 
the effect that out of the consideration stat- 
ed by the plaintiff tê have been paid to- 

«wards thejmortgage-debt a sum of Rs. 1,160 
stated by him in his schedule of accounts 
as paid on the 6th July 1916 had not been 
paitwseut that the mortgagors had paid a 
sum of Rs. 1,700 which had nat been given 
credit for by the plaintiff in ti statement 
of accounts filed by him. It was further 
contended by them that the interest claim- 
ed was hard and unconscionable; that at 
the time when the deed was executed, {the 
plaintiff had represented to them that he 
would charge them at the rate of only I 
per cent. per mensem simple interest, that 
they had executed the deed on this repre- 
sentation, and that, therefore, he was now 
estopped from claiming more than | per 
cent, per mensem simple interest. The 
defendants also pleaded further payments 
to the extent of Rs. 4,022 by way of having 
erected certain buildings for the plaintiff 
and, effected some repairs and white wash- 
ing to his housefor the costs of which hé 
had agreed to give*them credit towards the 
mortgage-deht due from them. ° 
- One of the defendants, namely, Nanku, 
defendant No 2, contested the suit on the 
ground that the mortgaged property was 
ancestral belonging to the joint Hindu 
family of which his two sons were also 
members, and that they too should hkve 
been impleaded in the suit. He further 
contended that the deed was not binding 
on his sons inasmuch as the money had not 
been borrowed for the family necessity; 
and that, in any case, the rate of interest 


. gharged was excessive and not justified by 


legal necessity. 
In repiy to these contentions raised by 
the defendants, the plaintf stated that the 
sum of Rs. 1,160 had been paid by him to 
the defendants towards the mortgage-money 
and that the defendants had not paid the 
sum of Rs. 1,700 as alleged by them towards 
the mortgage-debt in suit, His case was that 
the latter sum had been paid by defendant 
No. 1 towards the debt due to his (plaint- 
eiff's’ deceased brother, Piarey Lal. The 
plaintiff also denied that the interest sti- 
pulated in the deed was hard and uncon- 
ecionable, or that there was ever any repre- 
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sentation made by him regarding reduction 
of interest such asehad been set up` by the 
defendants and that, in apy case, such an 
agreement could not be allowed to be prov- 
ed under s. 92 of the Indian Evidence Act 
(I ‘of 1872) inasmuch as it purported to 
vary the terms of a contract reduced to 
writing and registered. As tothe buildings, 
repairs and white washing alleged by-the 
defendants to have been made by them 
for the plaintiff, he replied that he had 
made payments to them separately, and 
nothing was due to them on ‘that account. 
Regarding the ples of legal necessity, the 
plaintiff replied that the money had been 
borrowed for legal necessity and that the 
rate of interest was also justified by such 
necessity. He, however, refused to make 
the sons of defendant No. 2 parties to the 
Buit. i 

` The findings of the learned Second Ad- 
ditional Subordinate Judge of Lucknow, 
who tried the suit were to the effect that 
the sum of Rs. 1,160 had been paid by the 
plaintiff to the defendants ,towards the 
mortgage-debt in suit as alleged by him, 
that the defendants had paid Rs. 1,700 to 
the plaintiff towards the mortgage-debt in 
suit and not towards another debt due from 
them to the deceased brother of the plaint- 
iff; that the interest claimed by the plaintiff 
though excessive was not hard and uncon- 
scionable and no relief could be granted 
to them because the transaction was one 
made prior to the passing of the Usurious 
Loans Act YX of 1918); and that the de- 
fendants could not in face of the terms 
of the deed be allowed to prove the repre- 
sentation or agreement as to reduction of 
interest asset up by them. Regarding the 
paymcnis alleged by the defendants to have 
been made in the shape of costs incurred 
by them on account of erecting buildings 
and effecting repairs and white washing 
for the plaintiff, the learned Subordinate 
Judge held that the defendants could not 
be allowed to prove these payments and 
claim*a credit for them inasrhuch as they 
were separate and distinct from the mort- 
gage transaction and no evidence of such 
an agreement could legally be given in the 
present suit. On the question of legal 
necessity he held that the plaintiff having 
refused to implead the sons of defendant 
No. 2 in the suit no such question arose 
for the determination in the case. In the 
result the learned Subordimate Judge pas- 
sed a decree for sale Sf the mortgaged 
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property in lieu of Rs. 14,566-11-8, the sum 
due to the plaintiff on acceunt of principal, 
interest and costs of the,suit calculated up 
to the lst of March 1924, the date fixed by 
him for payment of» the decretal amount. 

The defendants have come up to this 
Court in appeal against the decree of the 
Trial Judge, and the plaintiff has also filed 
cross-objections. 

The main contentions raised by the appel” 
lants in the memorandum of appeal relate 
to the following points:— 

(1) That the interest stipulate in the 
deed is hard and unconscionable, 

(2) that legal necessity for the mortgages 
debt as well as for the interest stipulated 
in the deed has not been established, 

(3) that the payment of the sum of 
Rs. 1,160 by the plaintiff out of the con- 
sideration of the mortgage deed has not 
been proved; and 

(4) that the defendants are entitled toa 
credit on account of costs of the buildings, 
repairs and white washing, effected by them 
for the plaintiff. 

.The point raised by the plaintiff in his 
cross-objections relates to the payment of 
the sum of Rs. 1,700, held by the learned 
Subordinate Judge as proved to have been 
made towards the mortgage-debt in suit. 

We now proceed to deal with each of 
these points seriatim:-~ ; 

As to the first point we are of opinion 
that although interest at the rate of Rs.1-8-0 
per cent. per mensem compoundable every 
month is excessive, we are not prepared 
to hold that it is -hard and unconscionable, 
We are. supported in this view by a recent 
decision of their Lordships’ of the Privy 
Oouncil reported as Balla Mal v. Ahad 
Shah (1). It has neither been alleged nor 
proved in the case before us that any unb 
due influence was exercised By the plaintiff- 
respondent in connection with the mort- 
‘gage-deed in suit. If the consent given by 
the defendants to the rate of interest stipu- 
lated in the deed of mortgage was free 
and no undue influence or coercion was 
exercised, tHe. appellants cannot be adowed 
to plead that they should be allowed a relief 
by way of reduction in the interest agreed 
upon merely on the ground thatthe rate 
ig excessive. The defendants are, there- 
fore, inour opinion, bound to pay at the 


E 48 Ind. Oas. 1; 16 å. L. J. 905; 35 M. L. J. 614: 
124 P` R. 1918; 230. W.N. 233: 25 M. L. T. 55; 180 
P. W. R. 1918; 29 O. L. J, 163; 10, P, L. R. (P, O.) 
255 21 Bom, Tt, R, 538 (P, O5), g i 
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rate, and in accordance with the terms, 
stipulated in the mortgage-deed. "They 


*allegadein the Oourt below that they hau 


execuitied the deed in suit undera repre- 
sentation made tethem by the plaintiff 
that interest would be charged at the ate 
of 1 per cent. per mensem simple, but we 
are in full agreement with the view taken 
by the learned Suordtnate Judge that 
such a plea is not available to the defend-« 
ants. In view of the provision of s. 92 of 
the Indian Evidence Apt (I of 1872) the 
defendants cannot be allowed to plesd*hnr 
agreement having the effect of varying the 
terms of th@mortgage-deed, whichis a deed 
in writing registered. They cannot legally 
be permitted to adduce any evidence in 
proof of such an agreement. We, there- 
fore, hold that the interest as stipulated in 
the mortgage-deed in suit must be allowed 
to the plaintiff-respondent. 

As to the second paint, we are of opin- 
ion that the defendants-appellants, two o? 
whom. are themselves executants of the mort- 
gage-deed in suit and the third is a repre- 
sentative of one eho was also execuiant 
thereof, cannot be allowed to raise the plen 
of legal necessity either for the mortgage- 
debt or for the interest stipulated therein, 
The plea of legal necessity is available only 
to such members of the joint family as 
were not parties to the deed. It would be 
perfectly open to the sons of defendant 
No. 2 to raise such a plea. It would have 
been just and proper for the learned Sub- 
ordinate Judge to implead the sons of de- 


` fendant No. 2 in the suitas prayed by then 


in their application of the 12th April 1924, 
but his hands were, to some extent, forced 
in this matter by the attitude taken by the 
plaintiff during the trial. On the date 
mentioned above when the application was 
made by the minor sons of defendant _ 
No. 2 for being impleaded in the suit, the 
plaintiff refused to make them parties to . 
the suit and the learned Subordinate Judge 
thereupon rejected the applicatfon. The 
result of this has been that the question of 
legal necessity both as to the mortgage- 
debt and therate ofinterest has not been 
tried in the puit and a door for further 
litigation has been left open by the un- 
reasonable attitude taken by the plaintiff 
in the Court below. We have not thought 
it proper to delay the decision in this case 
by ordering the plaintiff to implead the. 
two minor sons of defendant No. 2 as de- 
fendants in the case and to get the guess 


. 
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tion of legal necessity as to the mort- 
gagé-debt and rate of interest decided. 


It would be perfectly open to tha, minor, 


sons of defendant No. 2 either to getetheir 
shares under the circumstances exempted 
from sale or to have tht question of legal 
necessity as to the mortgage-debt and the 
rate of interest adjudicated upon in a 
separate suit. The plaintiff cannot, there- 
fore, by the course he has been advised to 
‘take, stop the minor sons of defendant’ 
No. 2 from getting an adjudication from the 
Oo on this point. As the case stands 
at present it is not, therefore, necessary 
for us to decide the question oNegal neces- 


. sity either in regard to the mortgage-debt 


or fhe rate of interest stipulated in the 
mortgage-deed so far as the present defend- 
ants are concerned, 

As to the third point regarding the pay- 
ment by the plaintiff of the sum of Rs. 1,160 
towards the consideration of the mortgage- 
deed in suif, the plaintif alleged, as is 
‘stated above, that thissum had been paid 
to the defendant, Sukh Lal, out of the con- 
sideration money of the deed; whereas the 
defendants’ contention was that the said 
payment was not made towards the mort- 
gage consideration, but in respect of a 
separate transaction altogether. We have 
heard arguments onthis point at great 
length and, in our ppinion, the plaintiff has 
failed to establish that the said payment 
was made towards the mortgage-debt in 
suit. Turning to Ex. 5 which evidences 
this payment, we find thatit clearly recites 
that the money was borrowed on interest 
by way of loan (sudi qarz liya), In Exs. 
2,3 and 5 it isclearly stated that the money 
had been received on account of mortgage 
‘consideration. If this money had been paid 
by the plaintiff towards the mortgage con- 
sideration, wedo not understand why he 
-accepted the receipt, Ex. 5, showing the pay- 
ment not asa part of the mortgage-money 
‘but only as a loan taken on interest. This 
goes to support toa great extent the story 
told by the defendants. On behalf of the 
plaintiff it was pointed out that the effect 
of these words wasin great measure taken 
away by the words ‘minjumla dastawez ke’ 
used in this very Exhibit. Wes must men- 
tion that these words appear to us to be 
an interpolation. These words are to be 


"found in the deed in the left corner at the 


top and appear to us to be suspicious. We 
fre not, therefore, satisfied that the story 
fold by the plainti# regarding this sum is 


had 
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true or that the amount of money as evi- 
denced by this receipt to have been paid 
to the defendant, Sukh Lal, was actually 
paid towards the consideration of the 
mortgage-deed in suit. “Even assuming 
that this payment was made towards the 
mortgage consideration, we are of opinion 
that the family property cannot be charged 
with this sum. If the money had been 
borrowed, as we find that it was, by three 
persons, namely, Sukh Lal, Nanku and 
Raja Ram for the purpose of employing it 
in their eontract business, it is clear that 


*the money paid by the plaintiff to one of 


them notfor the purpose of business but 
for defraying the personal expenses of one 


_of those executants alone, would, not be 


binding upon the other executants. It 
could, inno sense, be considered to be a 
paymon made on account of the joint debt 
orrowed for a particular purpose. The 


“story told by thè plaintiff regarding this 


sum is that certain ornaments were made 
by his son-in-law, Piarey Lal, for the 
defendant Sukh Lal and the money had 
been paid by him (the plaintiff) to Piarey 
Lal on account of the price of those orna- 
ments, It is, therefore, evident that the 
plaintiff -knowingly paid the sum to Sukh 
Lal not for the purpose of contract busi- 
ness for which it had originally been bor: 
rowed but for a different purpose alto- 
gether. Such,a payment; im our opinion, 
cannot be legally considered to be a pay- 
ment made towards the consideration of the 
mortgage-deed in guit. We, therefore, ` 


- differ from-the learned Subordinate Judge 


and hold that this. sum must be exeluded 
from the claim of the plaintiff. ee 

The fourth point which we have to con- 
sider in the case is, whether the defendants 
are entitled to get a credit for the works 
done by them ‘for the plaintiff in the shape 
of new constructions, repairs and white 
washing. It was contended on behalf of 
the plaintiff that in face of the registered ` 
instrument such payments cannot legally 
be allowed tothe defendants towards the 
mortgage-deed in suit. The arkument was 
that the agreement set up by the defend- 
ants as tocosts on account of new con- 
struction, repairs and white washing could 
not be allowed to be proved under the 
terms of s. 92 of the Indian Evidente Act. 
The learned Subordinate Judge has accept- 
ed this contention. But it appears to us 
that his view in this matter is entirely 
wrong, and we must rejectdt. When the 
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defendants are setting up an agreement 
between them and the plaintiff to the effect 
that ths latter had agreed to allow them 
credit for these items, they are notin any 
way producing any, evidence for the pur- 
pose of contradicting, varying, adding to, 
or subtracting from the terms of the re- 
gistered deed of mortgage. They are 
merely showing an agreement relating to 


the payment and the consequent discharge» 


in part of the mortgage-debt. The case 
before us falls within the principle of the 
desision of their Lordships of the Privy 
Council in Sah Lal Chand v. Indarjit (2) 
where it was held that even a statement 
of fact made in a written instrument could 
bə contradicted, and that,the prohibition 
contained in s. 92 of the Evidence Act 
related only to the varying, adding to, 
‘subtracting from, or contradicting the 
terms of a contract ih writing. It is clear, 
therefore, that where the defendants are 
Setting up an oral agreement and adducing 
parol evidence in proof of the same show- 
ing that a particular sum had been paid 
towards the mortgage-debt in a certain 
manner, it cannot be said that they were in 
any way infringing the provision of s, 92 
of the aforesaid Act, Weare supported in 
this view of law by anumber of decisions 
of the various High Courts in India, and 
we would like to refer toonly afew of 
them, namely, Ramlal Chandra Karmokar 
v. Gobinda Karmokar (3), Ram Awatar v. 
Tulst Prosad Singh (4), Goseti Subba Row v. 
Vanigonda Narasimham (5), Kattika Bapa- 
namma v. Kattika Kristnamma (6), Ariyapu- 
thira v. Muthukumarasawmy (7), Ram 
Bakhsh v. Durjan (8), Inderjit-v. Lal Chand 
(9; and Jaggat Pal Singh v. Harnam Singh 
(10) decided by one of us. 

On the merits we are of opinion that the 
defendants should be allowed credit for 
the payments of the following items:— 


(2) 22 A. 370; 4 0. W. N. 485; 2 Bom. L. R. 553; 27 
1. A. 93; 7 Sar. P.O. J. “102; 9 Ind. Bec. (x. 8.) 1981 


(P 0.). 
(3) 4 0. W. N. 304. | 
RO li Ind. Oa., 713; 14 O. L. J. 507; 16 0. W. N. 


(a) 27 M. 368, 
6) 30 M. 231; 17 M. L. J. 30. P 

(7) 15 Ind. Gas. 343; 37 M. 423: 12 M. L. T. 425; 23 
M. L. J. 339; (1912) M. W. N. 854. , 

ae 9 A, 392; A. W. N. (1887) 65; 5 Ind. Dec. (N. s.) 


© 18 A. 168; A. W. N, (1896) 16; 8 Ind. Dec. (x. 8.) 
Ko 34 Ind Oas. 745; 19 0. 0, 168; 30. L. J. 
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(1) Rupees 590 on account of work dong in 
1916, as shown by Ex. A-4, dated the 21s: 


eNovemper 1916. 


(2) Rupees 967 on account of work donein 
1917, as shown by Ex. A 3, dated the 14th 
September 1917. ° ° 

(3) Rupees 504 on account of work done in 
the year 1918, as shown by Ex, A-2, dated 
the 5th November, 1918. e 

(4) Rupees 1,400 on account of work done, 
in 1919, as shown by Ex. A-1, dated the 24th 
October 1919. 

The total of these item% comes to 61 
and the defendants should be allowed credit 
for these itgms on the dates of the above 
Exhibits. They are the dates when hills - 
in respect of those works were submitted 
to the plaintiff and on which dates the 
payments should be considered to have 
been made. The above mentioned exhibits 
were proved by the ‘evidence of the de- 
fendant Sukh Lal who went into the witness- 
box and was examined as D. W. No. 1 in 
the case, vide pages: 28 and 29 of the 
printed record. The plaintiff when he went 
into the witness-box did not deny that 
those works had been done by the defend- 
ants for him. His story was that he had 
made payments for them at the time when 
the material was supplied by the defend- 
ants to himor when the works were ac- 
tually done. We are nol, however, prepar- 
ed to believe him onthis point inasmuch 
as he has not filed any receipts showing 
such payments. It is surprising to find 
the weakness which the learned Subordi- 
pate Judge displayed in deciding this part 
of the case, He states in the judgment 
that the burden of proving this issue lay 
‘on. the defendants, that there was no writ- 
ing to prove the agreement, that it was 
merely oral and that the only witness to 
prove it was the defendant No. 1 himself, 
He proceeded further and said that the 
plaintiff had gone into the witness-box and . 
sworn tothe contrary and that there was, 
therefore, oath against oath and the enly con- 
clusion to which he could come was, that 
the agreement was not proved. In our 
opinion there was enough materialon the 
record which could have, ifftonsidered, led 
the learned Subordinate Judge to come to 
a definite decision in the matter. It ig 
sufficient for us tosay that weare quite 
satisfied that the agreement set up by the 
defendants has been proved, that the ds- . 
fendanta were fully entitled in law to prove 
the said agreement and wh doing so they 


+ 
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wers not, in any way, prohibited by the 
terms ofs 92 of the Indian Evidence Act 
(I of 1872), 
on account of works done by them fer the 
plaintif comes to Rs. 3,461. The defend- 
ants had claimed a ŝum of Rs. 561 over 
and above the aforesaid sum; but Mr. 
Jackson, the learned Counsel on their be- 
half, very frankby admitted that thera was 
eno satisfactory evidence on the record in, 
proof of the same and he, therefore, gave 
up the claim in respect thereof. Our 
decaan, as indichted above, is, therefore, 
to the effect that the ten case should 
be allowed a credit in the Niscount of 


- tha mortgage-debt in suit, to the extant 


of Rs. 3,461, the payments to be taken 
into account on the dates stated above. 

In the rasult we allow the defendants’ 
appealto this extent that thesum of Rs. 1,160 
will be deducted from the claim of the 
plaintiff as shown ip his accounts attached 
to the plaint, to have been paid to the 


‘defendants on the 6th July 1916, and 


that a credit will be allowed to them 
fora sum of Rs. 3,461 asmentioned above. 

We now proceed to decide the plaintiff's 
cross-objections regarding the sum of 
Rs. 1,700 which has besn found by the 
learned Subordinate Judge as having been 
towards the mortgage-debt in suit. 


Pal 
The payment of this sum of Rs. 1,700 is 
shown by Ex. A-7, which isa cheque Ag 


24240 drawn by the defendant Sukh Lal in 
favour of the piaintiff on the Allahabad 
Bank Ltd., on the 25th February 1922, and 
its genuineness is admitted by the plaintiff 
Himself. The cheque was cashed by the 
plaintiff through oneof his servants on the 
3rd of March 1922. The plaintiff, how- 
evar, alleges that this payment was made 
by the defendant not towards the mort- 
*gage-debt in suit but towards another 
, febi which the defendant, Sukh Lal, owed 
to his deceased brother, Piarey Lal. The 
cheque is in the name of the plaintiff 
himself and we do not Bedsany reason why 
if the defendant, Sukh Lal, wanted to pay 
any sum on account of the debt due by 
him to Piarey Lal, the cheque was not 
drawn in the name of his widow The 
story told by the plaintiff is that after 


e cashing this cheque he deposited this 


amount in the account of the widow of 
ePiarey Lal with the Allahabad Bank. No 
such account has been shown to us nor 
was any, filed in ‘the Court below, If it 


and that the amownt duge 
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was true that such an a¢count existed no 
reason is assigned why the plaintif did 
not produce the ageount kept by the widow 
of Piarey Lal or take steps to produce her 
account with the afoerésaid Bank. The 
plaintiff asked for time in the Uourt below 
to produce such an account but his prayer 
was rejected and in our opinion rightly. 
Under O. XIII, r. 1, G. P.O. parties are 
required to produce all the documentary 
evidence of every description in their 
possession or power on which they intend 
to rely tt the first hearing of the suit. 
The plaintiff did not take any staps to 
produce the asczunts on that date and no 
satisfactory explanation was given as to 
the delay on kis part. Under O. XIII, 
r. 2 no documentary evidence which has 
not heen produced at the firat hearing 
of the suit, is to be received at any sub- ~ 
sequent stage of the proceedings unless 
good cause is shown to the satisfaction 
of the Court for non-production thereof, 
The plaintiff could show no such cause 
either in the Gourt below or here, In our 
opinion, therefore, the action ofthe learn- 
ed Subordinate Judge was quite justified 
and the request ofthe plaintiff was rightly 
refused by him. Our decision, therefore, 
on this point is that we entirely agree 
with the finding of the learned Subordi- 
nate Judge and hold that this sum of 
Rs. 1,700 wag paid by the defendants 
to the plaintiff towards the mortgage-debt 
in suit onthe 3rd March 1922, the date on 
which the cheque wag cashed. : 
The office will now prepare an account 
on the lines indicated in our, judgment 
and afresh detrea willbe drawn up under 
O. XXXIV, r. 4, 0. P.O. Six-months’ time 
is allowed for payment from this date. The 
usual rate of interest at 6 per cent. per 
annum is allowéd to the plaintiff from date 
of suitup to the date now fixed for pay- 
ment. No future interest will be allowed 
after the date fixed for payment. The 
plaintiff will get his proportionate costs 
in the Court below, and will pay costs 
of the defendants to the extent® that their 
appeal has succeeded. The parties will 
receive and pay costs in this Oourt to the 
extent of their success and failure in ap- 


peal. 
Stuart, C. Ja] concur. = 
N. H. Appeal allowed, 


(98 L 0. 1926) 


PRIVY COUNCIL. 

APPEAL FROM THE Patna Higa Count, 
April 28, 1926. 
Present:—Viscount Dunedin, Lord 
Blanesburglf and Sir John Edge. 
BINDESHWARI PRASAD SINGH— 

APPELLANT . ` 
. TETSUS 

MAHARAJA KESHO PRASAD SINGH 

ii BAHADUR—RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 120—Zerait 
land—Admission by tenant as to character of land, 
idmissibility of —“A o of comprofuse,” meaning 
of —Ejectment suit—Burden of proof. ` 

Ina suit for ejectment the burden lies upon the 
plaintiff to prove that he is efititled to eject the defend- 
ant who is in possession. [p. 1025,.col. 2 ] 

A right of occupancy under the Bengal Tenancy 
Actisa statutory right and cannot be conferred by 
gift. [p. 1026,.col 1 l 

Sub-section (2) of s. 120 of the Bengal Tenancy Act 
does not exclude as inadmissible in evidence an admi 
sion by the tenant that the lands let to him are zeratt 
lands of the landlord; such an admission is relevant and 
admissible, but it'is probative evidence only, which, 
like any other televant fact, has to be considered and 
such weight given to it as under the circumstances 
of the case it is entitled to have! For instance, if it 
should appear to the Judge trying the case that the 
admission was made contrary to fact bya persdn 
anxious to obtain a lease of the land from the land- 
owner refusing to let unless the admission was made, 
its probative value would be worthless and might be 
disregarded, but if the admission were made in a 
oasé in which it was doubtful on the evidence whe- 
ther the lands were zeravt or str lands of the proprietor 
the admission in the opinion of the Judge hearing 
the evidence would be valuable as enabling him to 
arrive at a contlusion on contradictory evidence of 


r 
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* 


“fact. [p: 1029, col. 2.] 

Sub-section Sri of s. 120 of the Bengal Tenancy Act 
laya down that land canpot be recorded as proprie- 
tor's private land by reason of its having been decided 
to be such private land bya decree which is proved 
to the sa tion of the Revenue Officer to have been, 
obtained from the Court by collusion or fraud. 
Nothing in such a decree can affect the character of 
the land. The expression “any agreement or come 
promise” in sub-s.°(2a) refera*only to “an agreeman 
or compromise” ofa question in discussion as to the 
character of the land at the time when the agreement 
or compromise was made. If when land is let in 
Bengal or Behar there iano doubt and consequently 
no discussion or compromise asto the character of 
the land, an agreement for letting af the land, lease, 
patta or kabulsyat which contains a statement of the 
character.of the land is admissible in evidence against 
the tenant foréhe purpose of proving that thg land is 
the proprietor's private land. [ibid ] 

Messrs. A, M. Dunne and S. Hyam, for 
the Appellant. ° | ; 

Messrs. L, De Gruyther and Ii. B. Raikes, 
for the -Respondents. 

JUDGMENT, | 

Sir John Edgeé.—The suit in which 
this appeal has arisen was instituted on 
the 22nd December, 1917, in the Second 


Court of-the Subordinate Judge of Arrah 
e 65 
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by the Maharaja of Dumraon for, fosses- 
sion of lands in Mauzas Majharia ond, 
Khufaha in the District of Shahabad by the 
ejectment of the defendants. It was alleged 
in the plaint that-ethe milkiat interest of 
thé Dumraon Raj in thel6 annas of each 
of the maużas belongs to the plaintiff, and 
that his name stagds” recorded in respect 
thereof. Thésuit was brought against the 
two defendants, Babu Parmeshwari Prasdd 
Singh; and‘his younger brother, Babu Bind- 
eshri? Prasad Singh;« minors, zemindars, 
sons of Babu Kesho Prasad Singh, Yeceased 
under thg guardiauship of their mother, 
Miusammdt Radha Kuar. ` Kesho Prasad 
Singh and the’ defendants constituted 
until he ‘died a joint Hindu Mitakshara 
family. The second defendant died a minor 
and without issue after the suit was 
brought. 

The defence is that the defendants had 
aright of occupancy in tht lands from 
which it wassoughtto eject them. If that 
right of occupancy existed, it was acquired 
under the’ Bengal Tenancy Act, 1835 (Act 
VIII of 1885). The defendants were in 
possession; and under the circumstences 
of the'case it was for the plaintiff to prove 
that he was entitled to ejectthem. Seven 
issues were framed: the third was* the 
material issue. It was, “Have the defend- 
ants” occupancy rights in the land in 
suit?” That issue practically depended on 
whether the’ plaintiff should succeed in 
proving. that the lands in question were 
his zerait, private lands, asthe proprietor. 
Thè Subordinate Judge found that the 
lands were not zerait land, and that the 
defendants had a ‘right of occupancy in 
them, aid: made his detree dismissing the 
suit?’ Krom.that decree the plaintiff ap- 
pealed-to the High Court at Patna, and 
the High ‘Oourt finding that the defendants. 
had no ‘rightof occupancy in the lands, 
reversed the decree of the Subordinate’ 
Judges; and gave the plaintiff the decree for 
ejectinent and mesne profits which ha 
claimed From*that decree of. the’ Higa 
Court this appeal has been brought. 

Before considering 8. 120 of the Bengal 
Tenancy Acts 1885, which appears to their 
Lordships to be the section upon the trug 
construction of which the fate of this ap- 

eal mainly depends, they will state, ag 
bar a5 may be, the history of the lands 
in question so far as that history is knowr 
to them. _e 

All- the lands in suit were inthe bed of 


1026 
the river Ganges until shortly before 1843, 


‘but whether their position in the bed of 


the Ganges was owing to erosion of not 
their Lordships do not know. The landé to 
which thesuit relates consist of 223 bighas 
11 kathas and 12 dhurs of land, which 
emerged from the Ganges shortly before 
1843, and in 1843 became suitable for cul- 
tivation, and of 25 bighas, 14 kathas and 17 


- dhurs of land which in or shortly before 


1902 emerged from the Ganges, and in 1904 
were suitable for cultivation, The lands are 
contigu@us, and werein the plaint alleged 
to be zerait of the plaintiff. 

In 1843 the Government, which Was carry- 
ing dn a stud farm, got possession of all 
the lands which had then emerged from 


-the Ganges, and thenceforward for about 


30 years cultivated them for the purposes 
of supplying food and fodder for the horses 
at the stud farm, It does not appear whe- 
ther the Government? held the lands under 
a written lease or under an oral agreement. 
The Government surrendered the lands to 
the Maharaja of Dumraon in 1873, and 
quitted possession of them? It is not sug- 
gested that the Government on or after quit- 
ting possession of the lands made any claim 
to any interest in them. 

After the Government quittea possession, 
the Maharaja of Dumraon let the lands 
which the Government had held toa Mr. 
Fox ‘fora term of years, and in 1833 let 
them to Mr. Fox for a further term of nine 
years. The kabuliyat which Mr. Fox exe- 
cuted in 1833 ıs dated the 2lst June, 1889, 
and in thatkabuliyat Mr. Fox stated that 
he could “in no circumstances acquire oc- 
cupancy right” in the lands, and that ht 
theexpiration ofthe term the proprietor (the 
Maharaja, shall have full power to keep the 
said land as his (sir) zeratt or to settle it 
«with me or any other person.” Itia stated 
in the plaint that “after some time Mr. 


‘Fox was granted occupancy rights’ in the 


lands by the Maharaja. That statement 
was not traversed inthe wrilten statement, 
and'must be treated as *admitted. The 
grant or gift of such right of occupancy 
appears to havg been as stated in the 
judgment of Mr. Justice Das.in 1891, for 
valuable gervices rendered tothe Raj by 
Mr. Fox. A right of occupancy under the 
Bengal Tenancy Act, 1585, appears to be 
a statutory right,andis not conferred by 
& gift from a proprietor. However that 
may be, Mr. Fox became in arrear for three 
years inethe paymentof the pent of the 
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lands, and in 1895 the then Maharaja bio- 
ught a suit againssé him for the arrears of 
the rent, and obtained in that suita decree. 
In execution of that decree Mr. Fox’s right 
and title to the lands were, on the 2nd 
March, 1886, sold by auction, and were 
purchased by the Maharaja of Dumraon, 
and then such rights of occupancy, if 
any, as Mr. Fox had in the lands were 
eextinguished. ° 

After the 2nd March, 1896, the Mahaiaj 
of Dumraon let the lands to one Akhauri 
Ram Udanaj Singh in shikmi right for a 
term of five years, who cultivated them 
himself or by his sktkmi tenants. Akhauri 
obtained no right of occupancy in the 
lands, and in any’case the defendants are 
not his representatives by assignment or 
otherwise. 

By 1902 the 25 bighas, 14 kathas and 17 
dhurs of land had emerged from the Ganges 
and had become suitable for cultivation, and 
on the 25th November, 1902, all the lands in 
suit were let by Maharani Beni Prasad 
Kuari, proprietress and heiress, widow and 
executrix of Maharaja Sir Radha Prasad 
Singh of Dumraon, to Babu Kesho Prasad, 
the father of the defendants, for a term 
of seven years from 1309 to 1315 Fasli. 
A putta and akabuliyat were exchanged 
between the parties. In each of those docu- 
ments the lands which were let were 
described as zexait lands, and it was express- 
ly agrecd in each of them that no right of- 
occupancy in favour of the tenant should 
accrue, that Kesho Prasad Singh was not 
entitled to transfer his interest in the lands 
to any other person, and that on the expira- 
tion of the tenancy the Maharani should 
bs entitled to keep the land in her direct 
possession as zeratt, or to let it to any 
person. In the specification at the end of 
each document the land let was described 
as Jaiwala zeraitland. Kesho Prasad Singh 
remained in possession of the lands in suit 
under the pula and kabuliyat of the 25th 
November, 1902, until he died. Upon the 
death of Kesho Prasad Singh, his sons, 
the defendants, under the guardianship of 
their mother, dfusammat Radha Kuar, con- 
tinued in possession of the lands-as cultivat- 
ing tenants, ‘except during a temporary 
dispossession from sums of them by tres- 
passers who had no title, uatil the expira- 
tion of the term of seven years for which 
the landa had been let to their father, Kesho 
Prasad Singh, in 1902. 

Tn 1903 thea lands in suit were in the 


hd 
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charge, custody and management of the 


Court of Wards, and on the 8th December, p 


1903, Musammat KadhaeKnuar, the mother 
of the defendagts, in herown name, but, 
ia fact, on behalf*of and in the interest 
of the defendants, took the lands in suit 
in tsmporary shikm! settlement fora term 
of-nine yearafrom 1316 to 1324 Fasli, and 
executed and gavə to the manager of the 
Court of Wards a kabuliyat dated the 8th 
Dacsmber, 1908, in which she declared that 
she madeof herown free will and accord, 
the declarations contained in it after fully* 
uaderstanding everything without any 
aA brought to bedr upon her by any- 


ody. The kabuliydt contained several 
daslarations, It is only necessary to refer 
to the fifth, seventh, ninth and tenth 
daclarations, The fifth declaration, so far 


&3 itis now material in this suit, was as 
follows :— 


“It is incumbent on me that I should 
k3ap the aforesaid newly accreted sir 
g2rait land as itis at present and maintain 
the boundartes thereof. I neither have nor 
shall have any right whatsoever to make any 
alteration in connection therewith. I shall 
not allow anybody to encroach upon the 
aforesaid newly accreted sir zerait land 
and shall give timely. information to the 
manager.” . 

“7, Ihayə taken ths aforesaid land in 
temporary ` sijêmi settlement for the 
purposes of cultivation. Ihave mo right 
either to plant or tọ gat planted any tree 
orto construct a house, temple, mosque, 
dharamsala or any other building and gola, 
etc. I shall not in any way change the 
status of the land whereby. damage-may be 
caused to the laad and‘its productive 
power may be reduced and altered. 


“I neither have nor shall have any right 
to give either the whole or a portion of 
the land to anybody in shkzkmi settlement 
or to transfer it in favour ofanay person 
without the manager's sanction in writ- 
ing. 

“9, I have ro right to the said land’ other 
than that of cultivation during the period 
of settlement, and I neither have nor shall 
equirain future, occupancy or other rights 
to the sams. After the expiry of the term 
of the leass, the manager of the estate shall 
hyva the right either to takes it in sir 
poaseasion, or to settle it with any other 
person, or to mike such other management 
as he may thtnk proper, and I neither 
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have nor shall have anv objectioneto the 
same. ; 

“0. After the expiry of the term I shall 
surrender the aforesaid sir zerait new'y 
accreted land ShotldI fail to doso, shail 
be considered a trespasser for the period 
it will remain in my illegal possession, 
and I shall be liable fer the payment of 
damages and compensation for that period.» 

On the expiration of the term of nine 
years the defendants refused to give up 
possession, and hence this suit. 


The er alee in which Musammat Redha 
Kuar was“vhen she executed the kubucyrt 
in 1908 was a difficult one as she must“ we. 
have known. The trespassers who had 
taken unlawful and forcible possession of 
some of the lands in 1906 were still in 
possession. In executing that kabuliyetcf 
1908 Musammat Radha Kaur must herself 
have understood the difficutties ag to her 
own title and that of her sons, the defen«- 
ant3, to the lands in suit, or have had inde- 
pendent advice as to them and as to the 
kabuliyat which she should give to the man- 
ager of the Court of Wards. 


‘As has been mentioned, in 1906, after 
the death of Kesho Prasad Singh, seyerel 
persons who were mere trespassers and 
had no title tó any of the lands in suit 
took forcible and wrongful possession cf 
“some of the lands in question in the suit, 
and ousted Musammat Radha Kuar and her 
sons, the defendants, and it became neces- 
sary for these defendants and their mother 


‘to obtain decrees in ejectment against tha 


trespdssers. In -1919 these defendant, 


‘under the guardianship of their mother, 


and their mother brought two suits in 
ejectment against the trespassers. In the 
plaints in each of those suits the lands are 


described as lauds, the milkiat interest in” 
which belonged tothe Dumraon Raj, engl. 


the lands were stated to be zerait lands, anc 
to have been recognised as such by village 
custom, The Spbordinate Judge who triec 
those suits found that the cases of all tha 
defendants to those suits were false, that the 
defendanta were mere trespassers, and that 
the lands wefe zerait lands of the Dumraon 
Raj in the time of the Government stud farm, 
that Mr. Fox had no occupaney right in 
the lands and was in possession of them by 
cullivating them and snbletting them for, 
short periods, and that Akhauri and che 
plaintiffs’ father were iñ possession in the 
same way, and give the plaintif$ deras, 


` 
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for possession. These decrees were obvious- 
ly not collusive or obtained by fraud. 


. BINDESHWARI PRASAD SINGH 9. REBAO PRASAD SINGH, 


In 1885 the Bengal Tenancy Acf, 1885 ° 


(Act VIII of 1885) was passed. 1? has 
been amended by the“ Bengal Tenancy 
1807) by whi Act, 1907 (Bengal Act I of 

907), by which (2a) became part of s. 120. 

The lands in sujt were an estate within 
the meaning of the Act, and the Maharaja 
of Dumraon is the proprietor of the estate» 
within the meaning of the Act. Section 
120, gs amended, is sas follows :— 

A (1) The Revenue Officer shall record as 
a proprietor’s private land— 

“(a) land which is proved to have been 
cultivated as khamar, (zerait, sir) nij, nijjot 
(or kamat) by the proprietor himself with 
his own stock or by his own servants or by 
hired labour for twelve continuous years 
E before the passing of this Act, 


(b) cultivated land which is recognised 
by village usage as proprietors khamar, 
(eerait, sir,) nij, nijjot (or kamat). 

(2) In determining whether any other 
land ought to be recorded as a proprietor's 
private land, the officer shall have regard 
to local custom, and to the question whether 
the land was, before the second day of 
Marth, 1883, specifically let as proprietor’s 
private land, and tg any other evidence that 
may be produced : oer shall presume that 
land is not a proprietor's private land untił 
the contrary is shown. 

“ (2a) Notwithstanding anything contain- 
ed in any agreement or compromise, or in 
any decree which is proved to his satisfac- 
tion to have been obtained by collusion or 
fraud, a Revenue Officer shall not record &ny 
land as a proprietor's private land, unless it 
is proved to be such by satisfactory evidence 
of a nature described in sub-s, (1) or sub- 
B. (4). , 

“(3) If any question arises in a Civil 


`" ®ourt as to whether land is or is not a 


proprietqr’s private land, the Court shall 
have regard to the rules laid down in this 
section for the guidance of Revenue Off- 
cers, 

Previous to that amendment (2) and (3) 
had been variously construed by different 
Benches of the High Court at Calcutta, 
none of which seem to have considered 
themselves bound by any previous decision 
on thé subject by a Bench of that Court, 
"and had not followed the constitutional 
principle of referrsng the question on which 
they didigred from a previous decision of 


- (95 1. O. 1926) 
their own Court to a Full Bench to decide 
what, so far as the High Court was concern- 
ed, would bea binding decision on. all ihe 
Benches of that Gourt. Ifsuch a question 
had been referred tosa "Full Bench, the 
Chief Justice would no doupt have appoint- 
ed a Full Bench to consider such an impoit- 
ant reference and to decide the. question 
referred. 

It is necessary for their Lordships to refer 
to these various decisions so far as they have 
been brought to their attention. . They will 
now brieffy do so. 

1890, in Nilmont Chuckerbutty v. 
Bykant Nath Bera. (1) Prinsep and Ban- 
nerjee, JJ., held that “ any other evidence 
that may be produced" in sub-s. (2) of.s. 
120 to show an assertion of any title on the 
part of the proprietor as to land as his 
private land must be an assertion com- 
municated to the tenant before the 2nd 
March, 1883. 

In 1892, in Sher Bahadur Sahu v. Macken- 
zte (2) Bannerjee: and Pratt, JJ., held that 
the. mere fact of the land having. been 
taken in lease on the 23rd August, 1888, as 
zerait would not give to that fact any 
probative value, as the lease was not before 
the 2nd March, 1883. 

In Sobhab Koeri v. Mahabir Prasad (3), 
an unreported case, Mitra, J., appears to. 
A a different view of the scope of 
B. 1 

In 1805 Masudan Singh v. Goodar: Nath 
Pandey (4), which came before Harington 
and Mookerjee, JJ., in January; and Febru- 
ary, 1905, and was a suit in ejectment 
brought by a zemindar against a raiyat, 
and in which the defendant-alleged that he 
had a right of occupancy in the lands, it 
was provedthat he had admitted that ‘the 
lands were kamat lands of the plaintiff, 
The Trial Cotrt had dismissed the suit, 
but the lower Appellate Court, whose 
findings of. fact, but not of law, had to be 
accepted a8 final by the High Court in 
second appeal, had found, on an admission 
made by the defendant that the lands were 
kamet lands, and had given.the plaintiffa 
decree in ejectment. In that case Mr, 
Justice Harington, referring to ss. 116, 120 
and 178 of. the Act, pointed out that the 
Court of first instance had found that the 
plaintiff had failed to prove that the. defend- 


1) 17 ©. 466, 8 Ind. Dec. (x. s.) £50. 
2) 7 0. W.N. 400, 

3) S. A, No. A of 1£01 
(10, Ld 


(95.1. O. 1928] 


ant had held:for a tarm or under a leases 


from yêar to year before the. kabuliyat was 
made, in which Wag the admission thatthe 
lands were -kamat lands,and held that the 
-suit must be dismissed. Mr. Justice Mooker- 
jer, treating kamat and zerait as synony- 
mous .terms’ and referring to .Nilmoni 
v..Bykant (1), Sher Bahadur v. Mackenzie 
(2), and -Sobhab Koeri v.. Mahabir Prasad 
(3), observed that the question raised 
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Singhs v. Raghu Nath Sahai (5). Did ties 
addition of (2a) by the amending Actinaxe 
any and what diffprence so far as this appeal 
is concerned ? 

`  Sub-seetion (2) of s. 120, as their Lordships 
construe it, does not exclude as inadmis- 
sible evidence that*subgequent to the 2rd 


, March, 1883, the tenant admitted tha: tle 


lands let to him were zerait lands of the 
landlord; such an admission is relevant 


ii the appeal ‘before them, thaf is, that, and admissible evidence, but it is pgobctive 


the admission madeby the defendant in 
the ‘kabuliyat was not admissible in 
sviderce, was not free-from doubt, and that 
it was not necessary to ‘discuss it, -as the 
appellant, the: defendant, ‘was entitled. to 
succeed on another ground, and agreed that 
the ‘suit’ should be dismissed. The other 
ground need not be discussed by their Lord- 
ships, as it does not arise in this suit. 

‘In 1908, in Bhaytu Singh v. Raghu Nath 
Sahai (5) which came before Mitra and Ball, 
JJ., on the 3rd July, 1908, in second.appeal 
the lower Appellate Court had found that 
the land then in question was zerait land, 
on an admission made by the tenantin a 
kabuliyat which was dated after the 2nd 
March, 1883. Mitra and’Ball, JJ., held that 
the- admission in the kabuliyat as to the 
character of the land was relevant evidence 
and admissible, and the question of its pro- 
bative force was a question of fact for the 
lower Appellate Court, and dismissed the 
appeal. . 

In-1914,-in Ganpat Mahtow v. Rishal 
Singh :(6),- Mookerjee ‘and Beachcroft, JJ., 
held that a statement made ín a kabuliyat 
execùted "after the 19th September, 1902, 
being after the 2nd March, 1883, that the 
land was zerait, was not admissible, not oh 
the ground thatit was not*included in the 
expression “any other evidence that may be 
produced,” but for, the reason that when 
the Legislature expressly made evidence 
of letting before the 2nd March, 1883, in 
proof of the character ofthe land, .admis- 
sible, the [mgislature must have intended 
to exclude evidence of letting after the 2nd 
March, 1883, and they held that the defend- 
ants in that case must consequently be 
regarded ‘as settled razyats,as, in fact they 
had been recorded.. 

Their Lordships agree with the construc- 
tion’ of s. 120, before it was amended.in 1907 
by Bengal Act I of 1907, as adopted in 
1908 ‘by Mitra,and Ball, JJ., in Bhagtu 

(Sel Ind: Gas, 57113 O. W. N. 135; 9 O. L. J. 15. 

(6) 83 Ind, Oas. 978; 30 O. W, N. 14. 


evidence only, which, like any other rels- 
vant factas to be considered, and such 
weight given to it as under the cireum- 
stances -of the case itis entitled to have. 
For instance, to put an extreme case, If it 
should appear to the Judge trying sucha 
case that the admission was made contrary 
to the fact bya person anxious to obtain a 
lease of the lands from the landowner r- 
fusing to let unless the admission was made, 
its probative value would be worthless and 
might be disregarded; but if the admissica 
were made in a case in which it was doub- 
ful on the evidence whether the lands we:s 
the zerait or sir lands of the proprietor, the 
admission might in the opinion of the Judge 
hearing evidence be valuable as enabling 
him te arrive at a conclusion on contradic- 
tory evidence of fact. e 

. The question is ‘What does (2a) of s. 120 
mean? Itis clear that land cannot be re- 
corded as a proprietor's private land by 
reason of its having been decided to be such 
private land by adecree which was proved 
to the satisfaction of the Revenue Officer to 
have been obtained from the Court by egl- 
lusion or fraud. Andit is also clear thas 
nothing in sucha decres can affect the ch: - 
racter of the land if it is proved to tha 
satisfaction of the Court in a suit for ejeci- 
ment that the decree was obtained -by -ol-" 
lusion or fraud. But what is the meaning. 
of “any agreement or compromise” in (2a ;’ 

In their Lordships’ opinion “any agreemen 
or compromise”.in (2a) must refer only to 
an agreement or compromise of a question 
in discussion as to the character of the land 
at the time when the agreement or com- 
promise was made. If when land is let in 
Bengal or Bihar there is no doubt, and con- 
sequently, no discussion or compromise a 
to the character of the land, it is difficul: 

for their Lordships to understand why thi, 
agreement for letting of the land, lecse, 
putta, or kabultyat, whfch contains a state- 
ment of thé character of the land, should 


not be admissible in evidence against © 
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_ e party to it. Ib does not, therefore appear 
to-their Lordships that sub s. (2a) displaces 
the view taken in the case of Bhagtu Singh 
v. Raghu Nath S ‘5’ Which their Lord- 
ships have appr>- s.. E 

But quite apart 110. thak and even: if 
their Lordships hgd taken a strict view in 
favour of the appellant of s. 120 the Bengal 


Tenancy Act, 1885, as it now stands, and * 


Irrespective ofthe putta of 1802 and ‘the 
kabuliyats of 1883 and 1892, still having 
regard “to the facts that the lands which 
the Government held for 30 Years were 
used by the Government for similar pur- 
oseS as they would have been used by the 
Mahan a of Dumraon if he had been the 
owner ofa stud farm, that no one claimed 
any right in any of them as a settled 
raiyat or, except trespassers without any 
title, as having an occupancy rightin any 
of them and “to the Statements as to the 
character of the land by the defendants 
and their mother in the plaints of 1910, 
when they were plaintifis in the suits 
against trespassers to which their Lord- 
ships have referred, and to the kabultyat 
given in 1908 by Musammat Radha Kuar 
to the manager of the Court of Wards, their- 
Lordships find that there was ample ad- 
missible evidence that the lands were zerait 
of the Dumraon Raj, and that the defend- 
ants had no right of occupancy in them. 
. Their Lordships will accordingly humbly 
advise his Majesty that this appeal should 
be dismissed with costs, and that the decree 
of the -High Court should be affirmed. 
WAN. Appeal dismissed, 
. Solicitors for. the Appellant:—Messrs. 
Barrow, Rogers & Nevill. 
, Solicitors for the Respondent:—Measrs. 
Watkins & Hunter. 


ALLAHABAD HIGH COURT. 

Civit Revision No. 130 oF 1925, 

Abril 6, 1926. 

Present:—Mr Justice Walsh and - 

Mr. Justice Dalal. ‘ 

e Tus MUNICIPAL BOARD.or BENARHS - 
. ~-DEFENDsNT—-APPLIOANT 
a versus | - ee AENG Ta 

Firm BEHARI LAL And BROTHERS— 
-., “Peatntir¥s—Opposira PARTY. |. 
` Master anflggrvant—T ort by servant—Alasier, liabil- 
tty of —Malice—Limitation Act (IX of 1908), Sch. T, 
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Art, 2— U, P, Municipalities Act (II of 1916), 68. 218, - 
826—Municipality, suwi? against—Logs caused by 
Municipal servant-—-Limuation—Municipality, power 
ee close gtreet—Civil sut, whethér marntainable— 

vincial Small Cause Couris Act, (IX of 1887), 
Sch, II, Art. 88 (G}-Public road—Rigkt of passage, 
obstruction of—Suit for compensatrion—Small Cause 
Court, jumediction of. ` ~ 

A suit for compensation against a Municipal 
Oorporation for-loss caused by its servants in the disg- 
charge of their duties by acting negligently and 
maliciously falls under Ait 2 of Sch. I to the Limita- 
tion Act, but in U. P. the period of limitation ig 
gand to hix months under a. 326 (3) of the U. P 

unicipalities Act ip 1032, col 1} - 

The right of passage that the public have overa 
road does not come within the definition of an “ease- 
ment” given in the Easements Act, s 4, because it 
does not depend on the ownership of any landed 
property. ‘Lherefore, a suit for compensation for 
obstruction of such right does not fall under Art. 
35 o of the Second Schedule to the Provincial 
Small Cause Courts Act, and is not excepted from the 
jurisdiction of a Small Cause Court [ibtd] © 

A Municipal Corporation under. the U. P. Munici- 
palities Act ig authorised to close any road vested m 
if, and a remedy being open to thé aggrieved party 
under s. 34 ofthe U.P Municipalities Act to apply 
for redress to the lixecutive Officers of the Govern- 
ment, no Court of Law can enquire into the reasons 
for its action. [tbtd } i 
“A right of permanent closing of a street includes the 
TAH of closing ik iemporarily for repairs [p. 1032, 
co 

A master may be liable even for wilful and delrber- 
ate wrongs committed by his servant provided they 
be done on the master’s account and for his purposes 
and are such acts as might in some circumstances be 


a Within the lawful course of emplcdyment, and this 


although the servant's conduct is ofa kind actually 
forbidden by the master [p 1033, col 1] , 

An Engineer acting through spite against an enemy 
and keeping aroad closed to cause injury to that 
enemy cannot be said to be acting in the conduct of 
his employment and in the interest of his master, 
[p. 1033, col. 21 > 


Oivil revision from an order of the Judge, 
Small Causs Court, Benares, dated the lst 
June, 1925. 

Dr. K. N. Kaiju, for the Applicant. 

Mr. P. L. Banerji, for the Opposite 


Partly. 

‘ JUDGMENT.—This application, in: 
revision froma decree of à Samll Cause 
Court raises ‘interesfing “questions  .of- 
Municipal Law and of the liability of a 
Corporation for the acts. of, its ‘servanis.- 
Unfortunately the lower Court has written: ` 
a confused judginént and we have -been- 
unable fo discover what its findings are, 
of fact or of law.’ The suit, was brought fór- 
the recovery of damages for loss caused to 

the respondent, thg owner of-a ,-brick-ksin, 
by ‘the. defendant, Municipal’ Board. of. . 
Benarés closing 4 certdin road wliich led. - 

to the brick kiln fora lofgtr period than 


was necessary for the purposes of rephiy, - 


(96 L O. 1926] 


Malice of the Munioipal Engineer, Mr. 
Mitra, was pleaded and it was alleged that 
the road was closed by him without reason 
(1) for a longer period and (2) at both ends 
at the same time, in order to injure the 
business of the plaintif out of spite. 
There is no, evidence of malica on the part 
of Mr. Mitra aad no finding by the lower 
Gourt. In 1923 the plaintiff, a Municipal 
servant was dismissed by the Municipality 
on the reportof Mr. Mitra that he had com- 
mitted theft of documents from a file. All 
that the lower Court finds is, “The 
Municipal Engineer was displeased with 
the plaintiff’. - What did it expect under 
the circumstances? The „observation or 
finding, whatever it my be termed, is 
futile. There is no reason whatsoever why 
Mr. Mitra should bear the plaintiff any 
malice, - 

_-There is no attempt made inthe lower 
Oourt’s judgment to distinguish between 
the acts of the Municipality and those of its 
servant Mr. Mitra. It argues ina circle: 
there was malice because the road was clos- 
ed for so long and the road was closed for 
Bo long because there was malice. 

Asto the negligence or malice of the 
defendant Municipality, there is neither any 
evidence nor any finding. In one portion 
of the judgment, the learned Judge him- 
gelf says, tHat the Municipality dismissed. 
a slack Sub-Overseer and a dilatory con- 
tractor for want of promptness in pushing 
the repairs. Surely this was not negli- 
gence. In another placein théjudgment, it 
is stated that no malice was attributed to 
the Chairman or Executive Officer but only 
to Mr. Mitra, the Engineer. Presumably 
the members did not pass the resolution 
for repairs out of malice to the plaintiff, 

On the basis of-evidence placed before 
it, the learned Judge formed the opinion 
that the repairs ought to have taken two 
months and the road ought,to have been 
closed at one end at atime and as the 
repairs, took four months and the road was 
closed .at ‘beth ends, he presumed* malice 
and negligence of the Municipality and held 
the respondent to beentitled to damages. 
It is after alla matter of opinion how long 
repairs should take and in the nature of 
things there would be longer time neces- 
sary in doing the repairs if the convenience 
of the residents was consulted and repairs 
were done by degrees by closing one end 
af the road aba time than it would take by 
working at botit ends, Ifa Municipality is 
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to be mulcted in damages for the slackness 
of an Overseer ot 8 contractor, whom 1% 
diemisses for such default, no Municipal 
work will be possible. Nowhere in the 
judgment isit asserted thut it was the 
Corporation by a resolution or Mr. Mitra 
who closed the road at both ends or ordered 
the contractor to delawthe repairs. It is 
vaguely said by the lower Court that ae- 
cording to the respandent consolidation work 
was over on 3lst January, yet the road was 
not opened till the 27th February, There 
is no findjng by reference to any reliable 
evidenceethat the road was really ready for 
use on 3lst January 1925. ¿ 

In this unsatisfactory state of the lower 
Court's record we did not feel ourselves 
bound by any finding offact of that Court 
and inquired of the respondent's learned 
Counsel what the respondent's case really 
was, He stated it fo be that Mr. Mitra 
out of malice which he bore to the respond- 
ent kept the road closed for ‘a month 
longer than was necessary and carriod on 
work at both epds and that the Corpora- 
tion was liable in damages for the tort of 
its servant, who was acting tortiously with- 
in the scope of his authority. 

We are of opinion that Mr. Mitra bore 
the respondent no malice and that lle had 
no part in the delay, ibany, in the repairs. 
No body has stated on oath that he gave 
orders for the closing of the road at both 
ends. T 

As however thisis a revision we shall 
examine the liability of the Municiaplity, 
assuming the learned Counsel’s statement of 
tis client's case to be correct. o 


First we must express agreement with the 
lower Court's findings on the question of 
limitation and jurisdiction of a Small Causes 
Court ; our reasons for disallowing the plea 
of limitation are slightly different.” Article 
9 of the Limitation Act applies to the gre- 
gent suil. In Municipal Bourd of Mussoorie 
v. Goodall (1), a Bench of this Court pointed 
out that the terms of this Article were very 
wide and general. The alleged omission 
to complete repairs quickly aud the closing 
óf the road at both ends would fall within 
those terms No other Article provides speci- 
fically for the alleged acts of negligence and 
malice of the Municipality Artiele 36 ap- 
plies where provision 19 not made in ths 
Sshadule and cannot apply here, when Att. 
2 covera the case. o 


(1) 90 A. 482, LA. E J.-195; A. W Udan. 
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We are, however, of opinion that the pro- 
visions of s. 326 (3) of U. P. Municipalities 
Act, If of 1916 extends this period of limi- 
tation .of three moths under Art. 2 of the 


_ Limitation Act to one ofsix months. Under 


cl. (1) of that section a notice of two months 
is prescribed so it could not have been the 
intention of the Législature to make a suit 
impossible where the pericd of limitation 
prescribed under the Limitation Act is two 
months or less. We think that a uniform 
limitatiog of six months is prescribed under 
the special and local Act, whether the 
limitation for the suit under the Iwmitation 
Act bg larger or smaller than that period. 

The learned Counsel for the applicant 
argued that the suit was one for compensa- 
tion “for obstruction of an easement and 
hence removed from the cognizance of a 
Small Causes-Court by Art, 35 (i) of the 
Second Schedule of the Act. With commend- 
able research he quoted an English authori- 
ty of 1795, which defined a highway as the 
property of the State subject to an easement 
for.the benefit of the public. We do not 
think. that we need go eo far afield to dis- 
cover the meaning of the term easement, 
which should be looked forin the Statute 
Law of India. The right of passage that 
the’ public have over a road does not come 
within .the definitiomof an easement given 
in the Easements Act V of 1882, s. 4 
because it does not depend on the’ owner- 
ship of any landed property. There was 
no .want of jurisdiction in thelower Court. 

After a reference to Statute Law and 
authorities cited at the Bar, our conclusions 
on¢he points of laware ; ° 

1. That the Municipality was authorised 
to close the road and that the reason for 
its action cannot’ be inquired into by a 
Court of Law: 

°2. That the malicious action of Mr. Mitra 

such as is alleged would not render the 
Muhicipality liable in damages, 

The Municipal Act referred toin thisjudg- 


- ment wijl. be Act IT local of 1916. Under 


s. 7 (h) itis the duty of the Board to con- 
struct, alter and maintain a public street: 
under s. 116 (g) all*public streets are vested 
in and belong to the Municipality: under a, 
219 (c) itıcan turn, divert, discontinue or 
close any: public: street vested in it. Pre- 
sumably this public street of Benares is 
vested ifthe Board: there was no allega- 
tidn tothe contrary. The Board has been 
given power by the Legislature to close it 
permanenfly, without any member of the 
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public having the right to object to it in 
2 Civil Court A right, of permanent clog- 
ing ofa street includes the right of clos- 
ing it temporarily becanfe separate power 
is not granted by the Act fora temporary 
closing for repairs. Under the first Munici- 
palities Act XV of 1873 the only power 
‘given toa Municipality was to clean and 
repair aroad vested in it and none of: clog- 
ing it. Itis interesting to notice the differ- 
ence between the provisions of. this pre-. 
sent Act and its predecessor No. I of 1900. 
Under s. 81 of the previous Act, power was 
given to a Municipality to close a street 
temporarily for purposes of repair. It was 
possibly appreherfded ‘that ‘such limited 
powers may enable an irate member of the 
-public.to raise questions as to the necessity 
_for repair and its duration in a Civil Courtso 
in the present Act plenary power is given to 
close a street without assigning any reason. 
At the same time, the public are not left 
without a remedy, which is effective though 
not spectacular like a suit in a Civil Court. 
Under s. 34, the Collector of the District or 
the Commissioner ofthe Division may be 
moved by any class of the public living along 
a particular street to get the road opened, 
If the official is-satisfied as to the reason- 
ableness of the request’ he may order the 
Municipality to take action accordingly and 
eon its failure, emay report to the Local 
Government, which may ultimately under 
s. 35 grant redress through the” Collectoy 
independently of the Municipality. A very 
instructive judgment of the King’s Bench 
Division Havis v. Bromely Corporation 
(2) may be quoted to show that power 
given toa local authority to do a certain 
act cannot be questioned in a Oivil Court 
on 'the ground ofits having been exercised 
through malice. “It was held that an ác- 
tion will not lie against alocal authority for 
maliciously refusing to approve of building 
or drainage plansdeposited with them. ` 1f 
the local authority has been actuated by 
improper motives, the remedy of the person 
aggrieved is by mandamus to the local 
authority to hear and determine the appli- 
cation. Vaughan Williams, L. J. in deliver- 
ing the judgment of the Court eaid: 

“In my opinion, where a Statute. vests 
in a local authority such a duty and such 
a power, no action will lie against that 
authority in respect of its decision, even 
if there is some evidence to show that the 


(2) (1908) 1K. B 170, 77 L J. EY B. 5lẹ 97 L.T, 
705; 71 J. P. 518; 511 G. R. 1229; %4 T. L. Re 
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individukl members of theauthority were 
actuated by bitterness and some other in- 
. direct motive. The intention ofthe Legis- 
lature was that theme should not be an 
opportunity of setting aside or getting rid 
of the decision of a local authority by 
bringing an action against the authority; 
and itis obvious that a Jury would not be 
a convenient Tribunal for the trial of suck 
an action”. 

In our opinion the intention of the local 
Legislature appears to be the samé, that a 
Board's decision to close a street should be 
taken out of the jurisdiction of Civil Court 
and the reasonableness *thereof should be 
tested by the Executive Offiders of Govern- 
ment, who can afford prompt relief with 
the force at their disposal. 

Finally we think that if Mr, Mitra acted 
‘maliciously and spitefully, he did not act 


within the scope of his authority and the. 


Manicipality is notliable. Pollock in his 
Law of Torts (l0th Edition, page 99) lays 
down the principle. that a master may be 
liable even for wilful and deliberate wrongs 
committed by the servant, provided they 
be done on the master's account and for his 
purposes and are such acts as might in 
gome circumstances be within the lawful 
course of employment: and this although 
the servant's conduct isofa kind actually 
forbidden by the master. This principle 
ia based on the judgment of Blackburn, J., 
in Ward v. London General Omnibus Co, 
(3) where the learned Judge observed “A 
master is responsible for his servant's act 
in his business though the servant be ex- 
cited by drink or passion, but if the servant 
act for private spite (and it does not ‘matter 
whether the’action be in contract or tort), 


and ifthe act be dome so as to divest him’ 


of his character as servant, the master is 
not responsible.” 

In the case before us’ Mr. Mitra is said to 
have acted through private spite and even 
disobeyed the direct orders of his master, 
the Municipality, to open, the street and 
thereby divested himeelf of his character 
as servant, 

In Dyer v` Munday (4) where the Court 
of Appeal held that there was sufficient 
evidence.on which the Judge might leave 
the case fo the Jury on a proper direction, 
the lawlaid down was that for all acts done 
by a servant in the conduct of his employ- 


(3) (1873) 49 L. J. O. P. 265; 28 L. T. 850. 


(4) (1895) 1 Q. B. 2; 64 L. J. Q. B. 448; 14 R. 306; 
72 L. T. 448; 43 W. R. $40; 59 J. P. 276, 
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ment and in furtherance of such employ- 
ment, and the benefit of his master, the 
master*is liable, although the authority ha 
gave is exceeded, provided such acts are 
done by the servant in the conduct of hia 
employment and in the interest of his 
master. An Engineer acting through spite 
against an enemy and keeping a road elos- 


+ 


"ed to cause injury to that enemy cannot Le 


said to be acting in the conduct of his em- 
ploynient and in the interest of his master. 

In Rank Ltd. v. Craig (5) the plaéntifs 
brought an action against the contractor for 
damage caused by his carters, who tipped 
rubbish on to. plaintiff's unfenced land iu- 
stead of taking it to the contractor's dump. 
They did sofor their ownconvenience and for 
a purpose of their own, in contraventionof the 
contractor's orders. Under these circum- 
stances, the contractor was not held Ijable for 
damages. Duke, L. J , addedin his judgment 
that additional evidence against the con- 
tractor either of complicity by himself or any 
superior servant of his, or acquiescence 
after a course of wamiing of conduct such as 
was complained of by the plaintiffs, would 
have entitled a judge of fact to find thet 
the thing was by conduct of the defendant 
brought within the scope of the emplpy- 
ment, in spite of anything he had said io 
the workmen tothe contrary. No such eyi- 
dence to connect the members of the 
Municipality or the Executive Officer with 
Mr. Mitra’s act was forthcoming in this 
case. i 

We accept the application and dismiss 
the respondent's suit with costs of both the 
Courts. ° 

N. H. Application accepted. 

8. 


8. 
(5) (1919) 1 Oh. 1; 88 L. J, Ch. 45: 119 L. T. 751, C3 
8. J. 39; 35 T. L, R. 8, 
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ALLAHABAD HIGH COURT. 
Ex«curion SECOND O1vin APPEAL No. 830) 
oF 1925. ,° 
February 2, 1926. 
Present:—Mr. Justice -Kanhaiya Lal 
and Mr. Justice Boys. 
ABDUL JABBAR AND ANoTHRER— 
DEORER-HOLDE18——APPELLANTS ° 
VETSUS 
BITA RAM AND orgegs—dJ upGMENT- 
DgpTors—~RESPONDENTS. è a o 
Civil Procedure Code- (Act V of 1908), 8%7, O. ANI, 
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p, 58-*-Execution sale~-Default by purchaser—Re-sale— 
Order directing determination of liability eof defaule 
ing purchaser, whether decree—Attachmente—Proce- 
ure, 
' An order directing determination of the liability 
ofa defaulting execution purcheser, on a deficfoncy 
being caused by the re-sale, is a decrea within the 
penne of s. 47, read with O XXI, r 53 of tho 
„P.C, and is capable pf attachment, though the 


full amount, including the interest, etc, has not till , 


then.been determined It is capable of execution an 
such determination against the defaulting purchaser 
under the provisions rəlatıng tothe oxecutién of a 
decree for the paymermt of money, and the procedure 
for its@ttachment would be the same as the procedure 
for the attachment of any other-liabulity imposed by 
4 decree. [p. 1035, col. 2 | 


® 
goxecution second appeal from a decree 
of the Subordinate Judge, Ghazipur, dated 
the 14th February 1925. 
Dr. M. L. Agarwala, for the Appellants. 
Mr. P. L Banerji, for the Respondents, 


. JUDGMENT. 

Kanhatya Lat, J.—This appeal arises 
out of an execution proceedings instituted 
by an attaching creditor to enforce the 
liability of an auction-purchaser under O. 
XXI,r. 71 of the C. P20. It appears that 
Gopi Ram and others obtained a decree 
from the Court of Small Oauses at Cal- 
eutta against Janki Ram and others, which 
was transferred for execution to the Court 
of the Munaif of Rasra. In execution of 
that decree a holise was attached as the 
property of the judgment-debtors and put 
up to sale on the 17th June 1917. The 
highest bidder was Sila Ram whose bid 
amounted to Rs. 5,060 but as he failed to 
deposit 25 per cent. of the sale price, the 
Sale Officer proceeded to re-sell the pro- 


‘perty. As the time had advanced he ‘held 


the re-sale next day. The property was 
then purchased by one Gauri Shankar for 
Rs. 2,850 leaving a deficiency of Rs. 2,210 
to be recovered from the previous auction- 
purciiaser. The Amin reported that deg- 


. giency, as required by O. XXI,r. 71 of the 


O. P.O, tothe Court, by whose direction 
the sald was held. 
Stwbsequently an applzcation was made 
by Janki Ram, .one of the judgment- 
debtors, for thg recovery of the deficiency 
from Sita Ram, the defaulting purchaser. 
To that application several objections were 
taken by Sita Ram, one of which was, 
that the re-sale was not held forlhwith and 
he could not, therefore, be made liable for 
the re-sale. 
The Munsifof Rasra upheld that objec- 
tion; byt on appeal his order was set aside 
and theease was remanded tor the deter- 
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mination of the other objections raised by 
Sita Ram. On appeal the order of remand ` 
was confirmed by this Oourt by a decision 
which is reported af Sita Ram v. Janki 
Ram (|). This Court held that the order 
of remand was justified and that it would 
be for the Munsif . of Rasra finally and 
completely to determine, as between the 
parties, all the points raised by the dppli- 
cation of Janki Ram and the objections 
preferred thereto on the partef Sita Ram, 
This order was pssasd on the 3rd January 
1922, ; 

What happened after this order was 
passed, is not quite clear. All that appears 
is that while the matter was still under 
enquiry in the Oourt of the Munsif of 
Rasra, an order of attachment was obtain~ 
ed by Nur Muhammad on the 9th Septem- 
ber 1922 in execution of his decree against 


-Janki Ram from the Oourt of the Subor- 


dinate Judge of Ghazipur in respect of 
the deficiency which Janki Ram was seek- 
ing to recover from Sita Ram. .A pro- 
hibitory order was served on Janki Ram 
forbidding him to receive and on Sita Ram 
forbidding him to pay the said money, and 
a copy of that order was also sent tu the 
Munsif of Rasra for information and neces- 
sary ection. 

Meanwhile an application was made by 
Janki Ram and Sita Ram in their own case 
asking for time to enter into a compromise 
about the liability which the former, was 
seeking to enforce,» and on the lth Nov- 
ember 1922 acertificate was actually filed 
by Janki Ram, stating that he had receiy- 
ed the entire money due to him. An ob- 
jection was filed by Sita Ram ator about 


_the same time in the Court of the Subordi- 


nate Judge of Ghazipur to the attachment 
of the said money, and the order passed 
on it was that although the liability of 
Sita Ram was still unascertained, the 
attachment. would operate to the extent of 
the liability which may be finally deter- 
mined by the Munsif of Ragra iu the pro- 
ceeding pending before him at the time of 
the attachment, 

Nur Muhammad then applied in the Court 
of the Munsif of Rasra for the recovery of 
the attached money by the arrest oftbita 
Ram, to which eeveral objections were 
takcn by the latter. In effect be ques- 
tioned the right of Nur Muhammad to 
attach an unascertained liability, and he 


(1) 65 Ind. Cas. 813; 44 A. 266;° 20 A,G, J. 105; A, I. 
R. 1922 All, 200. $ 
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also pleaded that no attachment had law- 
fully taken place, and“that ifit had taken 
place, it was Tee and ineffectual as 
against him. He also pleaded that the ap- 
plidation of Nur Muhammad was barred by 
limitation. The Munsif of Rasra held that 
‘the application for execution was not barred 
by limitation. He further held that, though 
no ordsr of attachment was affixed onthe 
Court house of the Subordinate Judge of 
{(Fhazipur,’ as required by O. XX4, r. 46 of 
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the O. P.C, aprohibitory order bad in” 


fact been served on Sita Ram, but it was 
inoperative because there was no ascertain- 
‘ed debt then existing, which could have 
lawfully been attached. That order was 
upheld by the lower Appellate Court. 


The first question for consideration is 
whether the attachment obtained by Nur 
Muhammad was an attachment of a decree 
or order within the meaning of O. XXI, 
r. 58, of tue ©. P.O. read with s. 47 and O. 
XXI-r. 71, or an attachment of a debt 
within the meaning of O. XXI, r. 46 of 
the Oode. A subsidiary question farther 
arises whether, if it was an attachment of 
a debt, a proceeding in execution like the 
present, instituted Ly an attaching creditor 
for the recovery of the monsy by the arrest 
of Sita Ram, was maintainable. 


There can be no question’that where a 
person is declared to be the purchaser of a 
property put to auction, he has to deposit 25 
percent. of the purchase-money forthwith, 
and if he is unable to,do Bo, itis open to 
the Court Officer to proceed with the sale 
forthwith, and if there is a deficiency, to 
certify that deficiency to the Court by whose 
direction the sale is held. Order XXI, 
r. 71, provides that such deficiency and all 
expenses attending the ie-sale, when so 
certified, shall, at the instance of either 
the decree-holder, or the judgment- debtor, 
be recovered from the defaulting purchaser, 
under the provisions relating to the execu- 
tion of .a decree for the payment of money. 
There is no Question in this caseas to the 
amount of that liability. Theamount of 
the deficiency was known and certified by 
the Sale Officer., There was some dispute as 
to the ‘interest which the attaching credi- 
tor was claiming on that amount and as to 
the right of Janki Ram alone tọ apply for 
the realizition of the deficiency. But so 
far as‘the principal money was concerned, 
the extent or dmogunt thereof could hardly 
haye been disputed. 
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An order arising out of an execution e 
proceeding andrelating to the execution. 
satisfaction or discharge of a decree 14 a 
decree under s. 4? read with s. 2,cl. (2 4t 
the Code. The liability which Janki Ian: 
was seeking to eniorce and the determina- 
tion of which was direcged by this Ccurt 
was a liability whieh the then decree-ko'des 
could have himself enforced; and when 
enforced, would have gone towards the dis- 
charge and satisfactioh of the deqyee. An 
order directing the determination of that 
liability was a decree within the mcaling 
of s. 47 read with O. XXI, r. 53, of, the 
Code and was capable of attachment, tho.g 1 
the full amount which Janki Ram wus 
entitled to recover had not till then Leen 
determined. It wascapable of execution. 
such determination against the defaulting 
purchaser under the provisions felating to 
the execution of a decree for the payn ent 
of money, and the procedure for its attecl - 
ment would bethe same asthe procec.use 
for the attachment of any other liability 
imposed by a decree. ‘There was no fnel 
adjudication of the various objectera 
raised by Sita Ram to the enforcement cf 
that liability in the execution ‘proceecing 
instituted by Janki Ram against him” 1¢- 
cause after an order sof attachment wis 
obtained by Nur Muhammad, a certifica:e 


“was filed by Janki Ram that he had receive | 


the amount outof Court from Sita lar. 
But as the Trial Coyprt has found, and fcund 
rightly, the certificate was filed after the 
attachment was made and had been ëu- 


“mypnicated both to Janki Ram and sag 


manner too, 


Ram, and it was obviously a bogus cat- 
ficate, or at all events, a collusive pa- 
ment, which did not release Sila Ram irg 
his liability to the attaching creditor, it 
is argued, however, that the attachment wi g 
invalid because there was no decree for tle 
payment of money and no existing or ascér- 
tained debt, of which an attachment ecu! ] 
have been made under O. XXI,r. 44 of the 
Code. Butit was at all events an ordir 
imposing a liability enforceable in thes re 
maoneras a liability imposed by a decre, 
and s. 36 of the O. P.C. makes the procie. - 
ings relating to the execution of a devren 
applicable to tho execution of such an urle.. 

ln other words, the order could be execu -À 
ed in the same manner as d decree: and 
it could, therefore, be attached in the spu 4 
The ordesof attachment ses 
duly communicated to the Mungjé of Raste. 
It makes no difference whether he coni- 
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The order was communicated by the 
‘Subordinate Judge of Ghazipur by the 
‘aorvice of a prohibitory otder, requiring the 
former nof to realise, and the latter not to 
pay the amount attached, and a further in- 
timationof that qrder, was given to Sita 
Ram when he filed his objection to the at- 


tachmentof the same, and his objection was ° 


partly-allowed and partly repelled. In-fact 
his signature was ebtained on the order 


- which Was passed by the Subordinate Judge 
_ of Ghazipuratthetime onthe 25th November 


' 1922. It is not open to Sita Ram to say that 

‘the attachment was not properly carried 
out, The procedure adopted by the attach- 
ing Court was that laid down in O. XXT, 
T. 53, cl. (4) of the O. P. O. and the attach- 
ment cannot, therefore, be regarded as in- 
valid. It-is unnecessary in these circum- 
stances to gf into thé other questions as to 
how- far theamount sought to be recovered 
was a debt within the meaning ofO. KAT, 
r. 46, of the Code. 

We allow. the appeal accordingly and 
setting aside the decision of the-Court below 
remand-*the case to the Court of first in- 
stance with a direction to reinstate the exe- 
cution proceeding and to proceed with it 
after finally and gompletely determining, 


as between the parties to the proceeding, 


any points raised by: the application of Sita 
Ram which may have been left undetermin- 
ed. The appellant will get his costs here 
and hitherto including fees in this Court 
on the higher scale from Sita Ram who 
shall bear his own costs throughout. : 

Boys, J.—I agree in the order proposed 
by my learned brother. The main question 
is whethera certificate under O.“X XI, r. 71, 
is attachable as a decree for the payment of 
sea aan the: provisions ofiO XXI, r. 53, 
oras a debt under the provisions of O. XXI, 
T.. 46.or not attachable at all. 

-The re erini sections, as appears tome, 
are -O. X XI; r. 71; 0. XXI, r. 53, 8.2 (2), 
s. 2 (3) I fully appreciate the possibility 
of argument that these sections do not, 
meticulously exafmined, justify holding that 
beyond all doubt: the certificate is wholly 
and literally within the definition of decree 
in,s. 2 (2). Butsuch a finding is not a 


*necessary. condition to this appeal being 


allowed* itis‘sufficient if we find that it 
must for. the present purpose be treated 


as a decree, and to that finding I agree that. 


the appellant-:is entitled. The certificate 
being declGred- by .Ọ. XXI, r. 71, to be in 
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, munidated it to Janki Ram or Sita Ram or, 
not. 
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effect, a decree for the payment of money 
for the purpose of tHe method ofits recovery, 
it is logical and reasongble to hold that -in 
the: absence of any good reason to the con- 
trary; it attracts to iiself the attributes and 
liabilities of a decree in all matters relating 
to execution, e.g, in its liability to attach- 
ment andthe method of its attachment as 
a decree for the payment of monsy. 
N. H. Appeal-allowed, 


PATNA HIGH COURT. 
APPRALS FROM ORIGINAL Duoress Nos. 198 
AND 206 oF 1924. 

December 9, 1925. 

Present:— Mr. Justice Das and 
Mr. Justice Foster. 

In No 193 op 1924 | 
Musammat RAJDULARI BIBI— 
APPELLANT 
VETEUS 
Musammat KRISHNA BIBI AND ANOTHER— 
OBIBOTORS AND Rai SAKHI CHAND 
BAHADUR AND OTRHBERS——PLAINTIRFF8— 
RESPONDENTS. 
In No 206 or 1924. 
Rai SAKHI CHAND BAHADUR— 
APPELLANT < 
_ Versus n 
Musammat KRISHNA BIBI—RESPONDENT, 
Will—Probate application—Onus probandi—Party 
writing Will derawing benéfit— Benefit, meaning of. 
Onus probandi jies in every case upon the party 
propounding a Will; and he must satisfy the con- 
science of the Court that the instrumentso propound- 


ed is the last Will of a free'and capable testator. Thia 


onus, however, is in general discharged by the proof 
of capacity and thë fact of execution from which the 
knowledge of and assent to its contents by the testator 
will be assumed. |p. 1039, col 1.) 

If a party writes or prepares a Will under which he 
fakes a ‘benefit’ that is a circumstance which ought 
generally to excite suspicion of the Court, the amount 
of suspicion varying with the icula? facts of each 
ease. The ‘benefit’ contemplated ig, a pecuniary 
benefit, ù legacy, for instance, more*or less of sub- 
stantial nature. [p. 1039, col. 2 | 

This rule is one of prudence rather than of law. 

Appeal from a decision of the, District 
Judge, Bhagalpur, dated the 23rd June 
1924, 

No. 193 oF 1924. 

Messrs. Rai G. S. Prosad and ‘Kailaspatz, 
for the Appellant. 

Messrs- K. P. Jayaswal, Jyggernath Pro- 
sad, Rai T. N. Sahat; Hasan Jan and L.K. 
Jha, for the Respondents. 
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No. 206 or 1924. ; 
Messrs. P. C. Manuk, S, M. Mullick, A. T. 


Sen, Juggernath Prosad, A. K. Rai, G. P.e 


Das, S. Dayal, Navadwip Choudhury Ghose 
and N. C. Ray, for fhe Appellant. 

_ Messrs. K. P. Javaswal, 5. M. Gupta, Rai 
T. N. Sahai, L. K. Jha, Hasan Jan and 
Murari Prosad, for the Respondents. 

JUDGMENT., 
Das, J.—This appeal arises out of an 


application for probate of an instrument ° 


dated the 24th July 1923, and purporting 
tő be the Will of Raghunandan Lal who 
died on the 3lst August 1923. He left” 
behind him two daughters, Rajkumari Bibi 
- and Sarat Kumari Bibi, the widow of 4 
deceased brother, Krishna Bibi, a sister 
Rajdulari Bibi, and two sons of the sister, 
Lachmi Prosad and Hari Prosad. By the 
alleged Will five persons, Rai Bahadur 
Sakhi Chand, Rai Bahadur Surja Prosad, 
Ganesh Lal, Madhusudan Das- and Maulvi 
Jamal-ud-din were appointed executors and 
trustees, and subject to certain legacies, 
the whole of the estate was, in substance, 
devised to the trustees with direction that 
they. should open a fund called “Raghu- 
nandan Poor Students Fund” and give 
“scholarships:and pecuniary assistance to 
the poor boys of the colleges and schools in 
the-Province of Bihar irrespective of religion 
or creed.’ The legacies provided. by the 
Will are as follows:— = - 

Rupees~-500 per month to each of. his 

daughters from generation to generation. 
«Rupees 150 per month to Krishna Bibi; 

Rupees 500 to his sister Rajdulari and 
after her death to her.sons; 

Rupees 800 to Ram Bibi widow of a de- 
ceased uncle of the testator and after her 
death to her son Sri Krishna Das; and 

Rupees 200 to his cousin Masudan Das.. 

Onthe 27th February 1924, four of the exe- 
cutors nominated in the Will, namely, Rai 
BahadurSakhiChand, Ganesh Lal, Masudan 
Das: and Maulvi Jamal-ud-din applied for 
grant of probate to them, and caveats-were 
filed on behalf of the daughters of the de- 
ceased: as also on behalf of his sigter-in- 
law, Krishna Bibi. Weare not concerned 
in.these proceedings with the caveat filed 
on behalf of Krishna Bibi who supported 
it by an affidavit in which she raised the 
question as to whether the testator had 
power to execute the Will in question. 
The eldest daughter Rajkumari Bibi be- 
yond filing the caveat took no further 
part in the proceedings; but there was an 
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active opposition on the part of the yoping- 
est daughter who was a minor and who 


was Tepresented in those proceedings by e 


her father-in-law. Two important questions 
of fact were raised on her behalf, firat 
whether the deceabed had testamentary 
capacity to execute the Will; and secondly, 
whether there was undue influence exer- 
cised on the deceased eby Jamaluddin. 
The learned District Judge has answered 
both these questions in favour of the pro- 
pounders of the Will; and the decision 
of the learned Distri¢t Judge op these 
points hasnot been challenged before us 
on behalf pf Sarat Kumari Bibi. But the 
learned Judge rejected the application for 
probate on the ground that there was n3 
sufficient evidence that the deceased wag 
aware Of the contents of the Will and 
that the Will expressed his intention; and 
the only point which we have to consider 
in this appeal is whether thé learned 
District Judge was right in rejecting the 
application for grant of probate on the very 
narrow ground assigned by him. 

The principal incidents in connection 
with the execution of the Will according to 
the case of the propounders-may be shortly 
stated. The testator dictated the instruc- 
tions of the Will to Hasan: Ali'a few days 
before the Will was actually executed. 
Hasan Ali, according o the evidence of 
the propounders of the Will, evidencs 


“which has been accepted by the learned 


District Judge, had taught the testator 
Urdu in his younger days-and had kept 
up some sort of connection with the teste- 
tor ever since. Now. these instructions wele 
taken.down by Hasan Ali in two or threa 
loose sheets of paper and were made over 
by the testator to Jamaluddin on the 21s‘ 
July with instructions that he should take 
them to Mr, Ranjit Sinha, a leading Vakil 
practising at’ Bhagalpur, and have sa Wilt 
drafted by the Vakil on the footing o? 
these instructions. On the evening of ths 
2lst July, Jamaluddin saw Babu Ranjit 
Sinha and tho latter dictated a Will to 
him in Urdu. On the morning of the 22nd 
July,Jamaluddin read out,the Will as draft- 
ed by the Vakil to the testator and mada 
over both the instructions and the draft 
Wil to the testator. On the 23rd July, the 


testator gave the draft Will to Jamaluddin, 


and asked him to make another copy of it 
omitting the 12th paragraph containing the 
appointment of executors and trustees and 
the appointment of Jémaluddin as the life 


+ 
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manager of the estate. According to the 
evidénce of Jamaluddin the object of the 
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Superintendent of Policeat present manager 
ofthe Jagannath Temple residingat present 


testator was to take the opinion pf Rai » as Puri,(2) Rai Bahadur Surja Prasad,son of 


Bahadur Surja Prosad on the draft prepar- 
ed by Mr. Ranjit Sinha without letting 
him know that he was préposing to appoint 
him one of the executors and trustees under 
the Will. The deceased then sent for Rai 
Bahadur Surja Prasad ẹ leading Vakil prac- 
tising in Bhagalpur and the latter came to 
seo him that evening about 6 P.a. 
copy of the draft prepared by Ranjit Babu, 
that is to say, the draft a3 dictated by 


: Ranjit Babu with the omission of ths 12th 


paragraph of it was then read put to the 
Rai Bahadur in the prasence of the testator 
andthe Rai Bahadur proposed to take it 
homes with him and to consider the matter 
the next morning, This was acceded to 
and the Rai Bahadur took the draft with 
him, On the morning of the 24th July 
Jamaluddin saw the Rai Bahadur who made 
certain verb&l alterations in the draft. 
Under instructions from the testator Jamal- 
uddin then made a fair copy of the draft 
adding the missing paragraph. He then 
read it out to the testator who approved 
of it. At about 2 O'clock that day, the 
testator accompanied by Jamaluddin and 
his medical attendant Satish Babu motored 
to th office of the District Sub-Registrar 
and sent for the Rgi Bahadur from the Dis- 
trict Court. The Rai Bahadur came to the, 
motor car where the deceased was waiting 
for him and the deceased then executed the 
Will in the presence of the Rai Bahadur 
and Satish Babu, who put their signatures 
ai attesting witnesses. Jamaluddin then 
signed the Will as the scribe thereof. The 
whole party then walked into the office of 
the District Sub-Registrar and the testator 
presented the Will in a sealed cover for 
being deposited with the Sub- Registrar. The 
ub-Registrar asked him whether he had 
executed the Will voluntarily and “with an 
understanding of its contents” to which 
‘the testatpr answered in the affirmative. 
The testator left for Calcutta on the 25th 
July, where he died on the 31st August. 


Before dealing «with the grounds assigned 
by the learned Judge in support of his 
conclusion a little more in detail, it will be 
useful to refer to the 12th paragraph which: 
seems to me to be the key to the decision. 
That paragraph runs as follows:— 

. “For carrying out the above mentioned 

provisions, I, the executant appoint five 

frustes: (1) Rai Bahadur Babu Sakhi Chand 
Cd 


The * 


Babu kRas Bihari Sıhay deceased Vakil, 
resident of Mahalla Khañjarpur, District 
Bhagalpur, (3) Babu Ganesh Lal, my 
khalera brother-in-law (oousin-in-law) resi- 
dant of Mahalla Guazri, Patna City. (4) Babu 
Al sudan Das, son of Babu Ram Narain Das, 
deceased, (whois) my relative, residente-of 
Wahalla Golaghat, Bhagalpur and proprietor 
of Gopal Steam Press, Bhagalpur,, (5) Maulyi 


Jamaluddin Khan, the present manager of 


my esuate, resident of Mahalla Imamnagar, 
D.strict Bhagalpur. The said Maulvi has 
up to this time beemserving me faithfully 
and conscientiously and he is acquainted, 
with everything. He is, therefore, assigned 
the position of manager for life in addition 
to that of a trustee. His monthly salary 
for manager's work is fixed at Rs. 250. Over 
and above this salary, propsr conveyance 
charges shall be given to him, and travell- 
ing and daily diet expanses ghall be 
given as in my time, or the trustees; may 
make proper arrangement therefor, in 
such manner as they may think proper. 
In (case of) increase of the income of the 
estate, the trustees shall allow him such 
increment of salary as may be decided 
upon by them. This item of expenditure 
shall be a charge on my estate under the 
head establishment charges. Travelling 
expenses both way, ete., shall be paid to 
trustees Nos. 1 and 3 when they shall 
come over on business of the estate and the 
same rules shall apply to the trustees. 
living at a distance, This (item of) ex- 
penditure shail be a charge on my estate 
under the head allowance to trustees”. 

The learned Judge refers to the evidence 
to show that Jamaluddin took an active 
part in the preparation of the Will and he 
refere to the 12th paragraph of the Will to 
show that Jamaluddin took a benefit under 
the Will; and professing to be guided by 
Barry v. Butlin (1) and Tyrrell v. Painton 
(2) he thought that Probate should not be 
granted unless those propoundwhg the Will 
satisfied the conscience of the Court that 
the testator knew and approved of the con- 
tents of the Will, Now it happened that 
the testator, who was an educated man 
and was a Municipal Commissioner and 


(1) (1838) 2 Aloo. P, O. 489; 12 B. R, 1089; 1 Curt, 

614; 48 R. R. 123. 

Ko (1894) P, 151; 6 R. 510; 70 L, T, 458; 49 W, R 
+ e Hi 


[95 1. ©. 1926] 


had served his town as Honorary Magis- 
trate, signed the Will in the presence of 
Rai Bahadur Surja Prosad, a witness whose 
testimony cannot be impeached in any 
Court of Law and*wgs in fact not impeach- 
ed in the arguments before us. It also 
happened thatthe testator himself went to 
the office of the District Sub-Ragistrar and 
deposited thë Will with him under the pro- 
visions of the Indian Registration Act and 
that in answer to a question put to him 
by the District Sab-Registrar, he said that 
he had executed the Will “with an under- 
standing of its contents.” But the learned 
Judge thought that the gase was one in 
which the signature of fhe testator did not 
carry with it the presumption of knowledge 
of the contents of the Will; and, asin his 
view, there was not sufficient evidence 
of knowledge he thought that it was not 
@ case in which he should pronounce in 
favour of the vaildity of the Will. 


Itis not opan to doubt that the onus 
probandi lies in every case upon the party 
propounding the Will; and he must satisfy 
the conscience of the Court that the in- 
strument so propounded is the last Will of 
a free and capable testator. But the onus 
is in general discharged by the proof of 
capacity, and the fact of execution; from 
which the knowledge of and assent to its 
contents by the testator will ba assumed. 
“This isthe general rule; but’ on this an 
exception hag baen engrafted (which was 
stated in these words in Barry v. Butlin 
(1). ‘If a party writes or prapares a Will, 
under which he takes a benefit, that is a 
circumstance which ought -generally to 
excite the suspicion of the Court, and calls 
upon it to be vigilant and jealous in exa- 
mining the evidence in support of the ins 
strument, in favour of which it ought not 
to pronounce unless the suspicion is remor- 
ed, and it judicially satisfied that the papar 
propounded does express the true Will of 
the deceased.” As wassaid it Tyrrell v. 
Painton (2) “the principle is that whenever 
a Will is prepared under cirumstances 
which raise well-grounded suspicion that 
it doss not exprass the mind of the testator, 
the Court ought noh to pronounce in favour 
of it ualesa the suspicion is ramoved"; but 
it 13 obvious that the rula to which ex- 
pression is given in the two cases cited 
abova isa rule ot prudence, not arule of 
law; and itis worthwhile stating the follow- 
ing passage from tha judgment of Baron 
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Parke to show tho meanihg and the extent 
of the rule upon which the learned Judge 
jn this case has so largely founded his 
Judgment: “All that can be truly said" 
said the learned Baron, ‘is, that if a 
person, whether attorney or not, prepares 
a Will witha legacy to himself, it 1, at 
most, a suspicious circumstance, of more 
or less weight, according to the facta of 
each particular case ; in some of no weight 
& all, as in the case suggested, varying 
according to circumstances; for instance, 
the quantum of the legacy, and the pro- 
“portion it bears tothe property di€posed 
of, and numerous other contingencies: but 
in no case &mounting to more than a cir- 
cumstance of suspicion, demanding fie 
Vigilant care and circumspection of the 
Court in investigating the case, and calling 
upon it not to grant probate without full 
and entire satisfaction that the instrument 
did express the real intentions of the deceas- 
e 33 ® 6 


Now, is there a suspicion inherent in the 
Will itself that it does not express the 
mind of the testator? The learned Judge 
says that Jamaluddin, the writer of the 
document, takes a considerable benefit 
under the Will and that that isa circum- 
stance which must excite the suspicion of 
the Court, The benefit, in my opinton, 
must be a pecuniary benefit, a legacy, 
for instance, more or less of a substantial 
mature; butin this case Jamaluddin doeg 
not take a legacy under thas Will. All that 
is provided for in the Will is that Jamalud- 
din should be retained as manager for 
life at agsalary of Rs. 250 per month, In 
order to understand the provision, it 13 
well to remember that Jamaluddin is a 
graduate of the Oaleutta Univerity, was 
toe Ohairman of the Sadar Local Board for 
many years and officiated as Chairman of 
the District Board and served the deceased 
a3 his manager for thirteen years in the 
course of which he raised the income of 
the estate by Rs. 15,000. At the time of 
the death of the testator he was drawing 
a salary of R3.°200 a month from” the 
estate. That he was an efficient manager, 
is notopen to doubt. It is also not open 
to doubt thas he enjoyed the utmost con- 
fidence of the deceased who himself, as I 
have said, was a man of education, By his 
Will the deceased was handing over his 
estate to trustees who, with one exception, 


were strangers to the estate and were almost? 


bouad to encounter difficulties in the 
a j a e eœ 
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management without the assistance of 
Jamaluddin. Is it then a very strange 
and -suspicious circumstance in éhe casé 
that the deceased, should show some anr- 
xiety that the services of Jamaluddin should 
be.retained in the estate? The Will creates 
no trust in favour of Jamaluddin; and, 
in my opinion, the- learned Judge was 
wrong in thinking that there was any 
suspicion inherent in the Will which took 
the case out of the ordinary rule, namely, 
that the proofof capacity and the fact of 
execution carry With them the presump- 
tion Phat the testator had knowledge of the 
terms of the Will. ` 

But I-am prepared to go further and 
hdd that'there is-a satisfactory evidence to 
satisfy the conscience of the Court that the 
testator had. full knowledge of: the terms 
of the Will including those contained in 
the 12th clause. The evidence of Jamalud- 
din completel supports the case of the 
propounders ; a entirely agree that. we 
should not accept his evidence without car- 
roboration. I will first refer to the evi- 
dence.of Hasan Ali in this connection. As 
I have said Hasan Ali taught the testator 
Urdu for. five or six years and kept up the 
connection. with him ever since, getting 
food’and help from him whenever he went to 
his*house. His evidenceis that about eight 
days. before he went to Calcutta he wrote 
a. Will at the dictation ofthe testator ang 
gave it back to him. He is quite clear that 
in those notes Jamaluddin was appointed 
a life manager at-Rs: .250-per month. He 
also gives evidence as.to the incidents of 
the 24th July when Jamaluddin read the 
whole of the Will to the testator. His evi- 
dence.is as follows: "I was present on one 
occasion when Jamal Babu was reading out 
a Will. After- hehad-done it Raghu Babu 
told him to go and: eat and he began to 
read: it- himself; He read it for about 
4 houror more. Isaw him later on that 
day set out in a motor car.” Obviously 
then he was speaking as to the incidents 
of the 24th July. Now on what ground 
should this witness be disbelieved? He 
hag no connection whatever with Jamalud- 
din, Itis quitetrue that he depended for 
his- livelihood on the bounty ðf the testator, 
but that does not: appear to me to be a 
sufficient ground for rejecting his evidence, 
The learned Judge says that according to 
this- witness the notes which he made at 
“the dictation of the testator were written 
in ọne. sheet whevteas the points given to 


RAJDULARI BIBI Y. KRISHNA BIBI. 


(95 I. O. 1926) 


the manager consisted of two pr three 
pages of Urdu, I do not think "that the 
evidence of Hasgn Ali bears the construc- 
tion based on it by the learned District 
Judge. The evideree is that the notes 
were dictated on two or three different 
dates and that on each date the deceased 
took back the notes as taken, down by the 
witness on his dictation. He says “he gave 
me back the same paper to write dn it. 
On the 8rd day about midday I wrote for 
about the same period on the same sheet 
as on th8 other days.” The point was not 
put 6pecifically to Hasan Ali and I am nog 
prepared to say that there is such a great 
contradiction between his evidence and 
that of Jamaluddin that his evidence ought 
to be rejected on this ground. The other 
point made by the learned Judge is that 
this witness has been paid fairly large sums 
of monies since the death of the testator 
from the estate for which he has given no. 
account and for which the explanation is 
thal they were for purchase of building 
materials on behalf of the estate. The 
account books do indeed show that certain 
sums of money have been taken by Hasan 
Alito buy building materials for the con- 
struction of a house of the deceased. . He. 
admits it in his evidence and he says as 
follows: “I have taken more than Rs. 200 
to buy building materials for the construc- 
tion of a house’ of the dectased after his 
death, and I have not received an account 
as yet.” In my opinion there is no reason 
to discredit the testimony of this withess, 
If the opinion of the learned Judge was 
based on the demeanour of the witness in 
the witness-box, it would be almost impos- 
sible for us to differ from thé estimate of 
the learned District Judge; but the learned 
District Judge has given reasons for dis- 
believing this Witness. and, in my opinion, 
the Appellate Court is entitled to examine 
those reasons with a view to see whether the 
testimony of the witness should or should 
not be accepted. I have examined those 
reasons and in my opinion the learned 
District Judge was not justaffed in reject- 
ing the testimony of this witness. 

The next witness on this point is Masudan 
Lal. He says as follows: “About one year 
ago in August I went to his house and he 
said that he had executed a Will that day. 
I asked him what he had devised and he 
said Rs. 500 monthly to his daughters, 
Rs. 300 to his aunt, Rs. 100 to his guru, 
Rs, 200 to Masudan Das, Rs, 4,000 to the 
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temple and he had made trustees Sakhi 
Chand’ Babu, Surja Babu, 
Masudan Das and Jamalyddin and he had 
made the latter manager.” In cross-ex~ 
amination he wab gsked whether he had 
been supplying things to the estate and he 
answered the question in the affirmative 
and added “I have got about Rs. 500 or 
Rs. 600 for them.” The next question put 


to him was whether he, his manager and’ 


Obaman Lal got over Rs. 5,000 from the 
estate on the oth, 6th and 7th September. 
Thè answer of the witness was *that he 
could not say if that was so, Now the 
account books undoubtedly show that a 
sum of Rs. 2,000 was reeeived by this wit- 
ness for purchasing materiels for the sradh 
ceremony of the testator. The comment 
of the learned District Judge is that his 
memory not being particularly good as to 
the amount of money which he received 
from the testator, it should not be relied 
upon in regard to the question whether the 
testator had admitted to him that he had 
appointed Jamaluddin alife-manager. The 
learned Judge does not say a word as to 
the demeanour of the witness. He dis- 
believes the witness because the witness 
has no clear recollection as to the amount 
of money which he received from the estate 
on the 5th, 6th or 7th September. This, 
in my opinion, is not a ground for rejecting 
the testimony of Masudan Lal, He did not 
deny that he had received money from 
time to time from the estate. That money 
wag received by him qnly tobe expended 
on behalf of the estate and the account 
books were there which fixed the amount 
which had been paid out to Masudan Lal 
by the estate. There is no reason to say 
that becauee he could not name the de- 
finite figure which had been paid out to’ 
him by the estate, he should be disbelieved 
when he asserts that the testator admitted 
to him that he had made Jamaluddin the 
life manager. 

‘But the mostimportant evidénce is that 
of Rai Bahadur Burja Prasad. In the 
affidavit filedegn behalf of Jugal Kishore 
Prosad, father-in-law of Sarat Kumari Bibi 
serious charges were made against the Rai 
Bahadur, It was asserted -“That Rai 
Bahadur Surja Prasad, one of the witnesses 
and trustees appointed under the Will and 
brother of another witness Babu Gonri 
Shankr Sahai was a constituted Pleader and 
legal adviser of Babu Raghunandan Lal, 
He was also a constant companion of Babu 
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Raghunandan Lal in his private conviw al 


Ganesh Lal, ¥evening gatherings and thereby. also a¢qu r- 
led a good deal of influence over him”. It 


was afserted that the Will was the ou'e 146 
ofa conspiracy betyreen the Rai Bahad tr 
and Jamaluddin, for in the 10th paragraph 
of the petition, it was asserted “that tie 
Wil in suit, if at all executed, which tl is 
objector denies is notthe ffee and spontare- 
gus act of Babu Raghunandan Lal but has 
been brought about by undue influence 
exercised on him by and.at the instance of 


,Maulvi Jamaluddin Khan and Rai Behadur 


Surja Prasad.” A charge more gioss than tie 
one which ewas put forward inthe peii- 
tion of Jugal Kishore against a gentlera:n 
occupying 8 very prominent place in the 
life of the community to which he belcnua 
cannot be imagined. Noattempt wasinaiec 
in the evidence to establish the charges a d 
in this Court it was frankly stated before us 
that the charge could net possibly be estab- 
lished as against the Rai Bahadur, The 
evidence of Rai Bahadur Surja Prasad com- 
pletely supports the evidence given by 
Jamaluddin, Noweitis quite true that tle 
12th clause which is the critical clause 
in the Will was not shown to the 
Rai Bahadur at the time when the Jamel- 
uddin went to him to take his opinjon 
on the draft prepared by Ranjit Babu; 
but there is ons passage in the cvi- 
dence of Rai Bahadur which is very 
important. He says as follows. “I was awe 
that a man who takes substantial benefits 
under a Will should not take an active part 
in its preparation, but Idid not know until 
next day at the registration, that Jamal took 
a benefitunderit, That clause was notthcn’ 
in the draft’, He also says that it was only 
after the registration that he heard that Le 
had been appointed a trustee and execulor 
under the Will. This evidence leaves iio 
doubt, in my mind, that the object im nut 
showing the 12th clause of the Will iu 
the Rai Bahadur was to get his opinion on 
the Will without informing him that he hed 
been nominated trustee and executor wider 
the Will, because it was apprehended that ke 
might refuse the nominationdf hs came ta 
know ofit. Higown evidencë shows that the 
apprehension was well-founded for he says 
that he was never told that he was appointed 
a trustee and executor. He said that ba 
ought to have been consulted first, and thet 


-he objected to the nomination since he was . 


about to retire from his practice. The evi- 
dence also establishes that the question that, 
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Now it is not disputed that the testator wal 
present in the registration office and®if the 
matter were openly disqussed in the registr- 
ation office itis impossible that the testator 
Bhould not have known of the clause by 
which he had appointed Jamaluddin a life- 
manager underthe Will, ‘ 
have considered the whole evidences 
with care and anxiety and I have come to 
the conclusion that the propounders of the 
Will Bave establised that the testator knew 
and approved of the contents of the Will. 
Direct evidence asto knowledg@is furnished 
by Hasan Ali, Masudan Lal and I think by 
the Rai Bahadur. The testator was a man 
of eduction and the Will was presented by 
him personally to the District Sub-Registrar. 
It is unthinkable that a man of his position 
should yot have read the Will for himself ; 
but with reference éo this aspect of the case, 
thélearned District Judge says that the 
testator did not know the Urdu language. 
His view on this point may be stated in his 
own words: “It remaine to be seen whether 
the testator could himself read the Will and 
so have become acquainted with its contents. 
In other words did he know Urdu sufficient- 
ly well Tor the purpose? The manager 
states that he did and prosecution witnesses 
Nos. 6 and 7 give*the same evidence but I 
have discussed the evidence of these wit- 
nesses on other points above and have had 
to discount it. There can be little doubt 
from the evidence and from the accounts 
filed that P. W. No. 7 who is referred to in 
them as master, was a tutor at one time of 
*the testator, butas he himself says, the tuition 
only lasted up to the age of 13 or 14. The 
testator may have known some Urdu at that 


age, but I doubt if subsequently there ` 


-has been much opportunity in this part of 
*, the world for reading or writing Urdu. 
„Hindi is the common language here, the 
estate accounts are allin that language and 
it hag Been proved that letters emanating 
from the household were in Hindi. No 
Urdu script ever written by the testator 
has been produced. It is significant also 
that P. W.. Nos: 1 and 3, close friends of the 
testator, have not been asked a single ques- 
tion to show his ‘knowledge of Urdu. The 
certificate also given by the manager regard- 
ing the reading out of the Will to the 
testator would surely not have been necess- 
ary if he were himself able to read the con- 
„topta, My conclusion is that his knowledge 
ee 
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as to 
qualify him to ead the Will, even if he 
had been in a state of health in which 
he would have taken, the trouble to 
make it out, which 1 dbubt'’. Now the rea- 
soning appears to me te be speculative 
since we have positive evidence in this case 
that he was acquainted withthe Urdu lang- 
, uage and sincg there is no evidence to con- 
tradict it although two of the witnésses 
examined on behalf of the objectors say 
that they have never seen the testator read 
or write Urda. It being admitted that the 
deceased was taught the Urdu language up 
to the time he attained the age of 13 or 
14, what reason is there for disbelieving 
the witnesses who say that he could read 
and write Urdu? The evidence in my 
opinion is all one way and the surrounding 
circumstances support the evidence which 
has been adduced on behalf of the propound- 
ers. In my opinion it is satisfactorily 
established that the testator knew and 
approved of the contents of the Will. 

I would allow the appeal, set aside the 
order passed by the Court below and 
direct that probate do issue. In regard to 
the question of costs, most serious charges 
were made against Rai Bahadur Surja 
Prasad and Jamaluddin by Jugal Kishore 
Prosad, the father-in-law of Sarat Kumari 
Bibi. I think that he should pay the costs 
incurred byethe petitioners in this Oourt 
and in the Court below. We assess the 
hearing fee in this Court at Rs. 1,500. , 

This judgfment will govern the other 
appeal and there will be no order for costa 
in that appeal. f 

Foster, Je] agree, 


R. L. Appeal allowed, 


CALCUTTA HIGH COURT. 
ORIGINAL O1vit Kurr No, 2448 or 1923. 
° August 10, 1925. 
Present:—Mr. Justice Page. 
ROGERS PYATT SHELBAO CO.— 
PLAINTIFFS 


VETIUS . 

JOHN KING & Oo., LTD.—DRBFANDANTA, 

Tort—Goods shipped destroyed—Ship still at port of 
loadtng—Damages, measure of-—Obligation to minimise 
damage, extent of. 
_ Speaking generally as to all wrongful acts whatever 
arising out oftort or breach of contract, the English 
Law adopts the principle of restitulio in integrum 
pubject.to the qualification or restriction that damages 
must not be too remote; that they must, in o 
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words, bo such damages as flow directly and in the 
bas telas of things from the wrongful act. [p. 104 
col. 

The Argentino, (1888) 13 B. D. 191 st p. 200, 58 L; 
J. P. D.& A. 1,50 L. T. 914; 37 W. R. 210, relied 


n. e 

In cases where the damage is fixed and definite, 
and due to conditions determined at a particular date, 
the amount of damage is assessed by 1eference to the 
then existing circumstances and subsequent changes 
would not affect the result. [p 1045, col 2.] 

Lela v. Volturno, (1921) 2 A O 544 at p 549, 90L. 
J. P. 385, 27 Com. Oas. 46; 37 T. L. R 968, Mercer v.* 
Jones, (1813) 3 Oamp 477 and Ewbank v. Nutting 
(1819) 7 C. B. 797; 137 L. R. 316, 78 R. R. 830, reforred 
to, > 

Where goods shipped are destroyed by a tort com? 
mitted by the Shıppıng Oompany, at the port of 
loading before the voyage Hus commenced, and at a 
time when and placo where goods in lieu of the lost 
cargo readily can be purchased in the market and 
loaded in the same, or in due course in another 
vessel, the loss sustained is the market value of the 
goods when and where the goods were damaged, leas 
the proceeds of the sale of the damaged goods, and in 
addition any freight, insurance premia, and other 
a cxpenditure which may have been lost. 

i 
In such a case, the damages cannol be measured by 
the value, whieh but for the tort of the Shipping 
Oompany, the goods would have possessed on their 
arrival in due courso at the port of destination. [rb:d.] 


0 


It may, however, bo that if the Shipping Company 
knew that the sender of the goods had contracted to 
sell them on their arrival at the port of destination, 
they might be liable for such damages. [ibid 

Grebert Borgnis v, Nugent, (1885) 15 Q. B. 
L. J. Q. B. 511 and Dunn v. Bucknall, (1902) 2 K. B. 
614: 71 L. J. K. B. 863; 51 W. R. 100; 87 L. T. 497; 18 


T. L. R. 307; 8 Asp. M. O. 336; 8 Oop. Oas. 33, referred | 
o i 


‘Although even those who have been wronged must 
act reasonably, however wide the latitude and dis- 
cretion that is allowed to them Within the bounds of 
reason, yet a wrong-doer cannot be heard to complain 
that the person injured has not laid out money for 
the wrong-doer's benefit, and in, order to minimise 
the damages which he is liable to pay by reason of the 
tort which he has committed. [p. 1047, cols. 1 & 2. 

Brown v. Muller, (1872) 7 Ex. 319 at p. 820; 41 L.J. 
Ex. 214; 27 L. T. 272; 21 W. R. 18, referred to. 


Mr. L, P. E. Pugh (withehim Mr. W.W. 
K. Page), for the Plaintiffs, 

Mr. N. N. Sircar (with him Mr, T. Ameer 
Ali), for the Defendants. 

JUDGMENT.—This suit raises an 
issue of law of some nicety relating to the 
measure ef damages in tort. í 

On the 18th August 1921 the plaintiffs 
were given & Bill of Lading for 602 bags of 
shellac shipped by them op the SS. “City 
of Agra” then lying in the Port of Calcutta, 
and bound for Philadelphia. On the same 
day a fire broke out in the hold in which 
the shellac was stowed owing to the 
negligence of the defendants’ servants in 
the-course of, exequting certain repairs to 
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the ship. The result of the fre was that 
602 bags of the plaintifs’ shellac’ were 
damaged. Subsequently the shellac wes, 
sold, at Calcutta and the net proceed: «f 
the sale amounted to Rs. 97,946. On te 
26th August 1921 ‘the SS. “City of Agi” 
sailed from Calcutta, and completed t.e 
discharge of her cargo at Philadelphia cn 
the 22nd October 1921. , On or about tre 
time when the vessel discharged her c11yo 
it was stated that the market price of the 
shéllac at Philadelphia was higher when 
the market price of tht shellac in Calcutta 
on the day when the fire occurred.” On tie 
7th September 1921 the plaintifs sent tie 
Bill of Lading and the invoices for the goo Is 
to their own office at Philadelphia.” T 18 
issue which falls for determination is wle- 
ther the plaintiffs are entitled to recover 
the market price of the goods at Cal:utta 
on the date when the tort was comuin:tied, 
or the market price of the sante at Phua- 
delphia atthe time when tle goods were 
discharged. 

Now, what is the test by which damas es 
for tort are to bə measured? The ‘v'es 
relating to compensation for bieaca of 
contract are set outins. 738 of the C.u- 
tract Act (IX of 1872), and in substance ire 
the same asthe corresponding rules in <he 
English Law: 4 

“Speaking generally as to all wrongiul 
acts whatever arising out of tort or biea2h 
of contract, the English Law only adopta tie 
principle of restitutio in integrum,’ Bub): ct 
to the qualification or restriction that tLat 
damages must not be too remote, that the 
must be, in other words, such damages as 
flow directly and in the ysual cour-e.of 
things from the wrongful act. To there the 
law superadds in the case of breach of ccn- 
tract (or to speak according to the viow 
taken by some jurists, the law inclu ea 
under the head of these very damages, h: re 
the case is one of breach of contract) such 
damages as may reasonably be supposed: to 
have been in the contemplatien of beth 
parties at the time they made tia 
eontract as the probable result of :ts 
breach. With this single modification or 
exception, which is one that applies to careg 
of breach Sf contract, the English Law 
only permits the recovery of such daniaces 
as are produced immediately and natura:ly 
by the act complained of": per Bowen, L,° 
J., in The Argentino (1). ý 

1) (1888) 13 P. D. 191 at p. 200; 58 L. J, P. D. & < 
1; 33 > T ol; WRR Bits 
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In Sundermull v. Ladhuram Kaluram (2) 
I ventured to point out that— 

“Thé general principles thus enungiated 
require, in my opinion, explanation orgm- 
plification, for, as in contracts special 
damages which the parties, at the time when 
the contract was first entered into, con- 
templated might result ifa breach of the 
contract was committed, become reasonable 
and natural in the circumstances relating 
fo that particular contract, so in the cuse 
of tort, if, at the time when it is committed 
the tort-feasor knows, or as a reasonable 
person ® the circumstances ought to have 
known, that the commission of the tort may 
reasonably cause damages which would 
not usually result from the commission of 
the wrongful act, these damages become, 
and are deemed to be, the reasonable and 
natural consequences of the tort which has 
been committed.” 

In ddmwmwalty Commissioners v. Valeria 
Owners (3) Lord Dun&din observed that.— 

“festitutio in integrum is a phrase which 
is properly applied when you wish to ex- 
press a condition which is imposed upon a 
person seeking to rescind & contract. I do 
not think it can be properly applied to 
questions of tort; and the illustration I give 
is a veiy imple one. If by some-bocdy’s 
faultd lose my leg and am paid damages can 
anyone in hia sensessay I have had restitutio 
ininteyrum? The frue method of expres- 
sion, I think, is that in calculating damages 
you are. to consider what is the pecuniary 
sum which will make good to the sufferer, 
so far as money can do o, the loss which 
. he has suffered as the natural result of the 
wrong done to him.” 

In Hobbs v. London & South Western Rail- 
way (4), Mr. Justice Blackburn, as he then 
was, observed that— 

“It is a vague rule, and as Baron Bram- 
well said, it is something like having to 
draw a line between night and day; there 
ise great duration of twilight when it is 
neither niga nor day.” 

In The Mediana (5) Lord Halsbury, Lord 
Ohancetlor, stated that-- ° 

“The whole region of inquiry into dam- 
ages is one of extfgme difficulty. You very 


(2) 83 Ind. Ons. 757; 500. 667 at p. 677; A. I. R. 1924 
Cal. 240. 
(3) tee 2 A. ©. 242 at p. 248, 92 L. J. K. B. 42, 
e (4) (18796) 100. B 111 at p 121; 44 L. J. Q. B. 49; 
32 L T. 392: 23 W R. 520. 

(5) (1900) A. O. 113 at p. 116; 69 L.J. Q. B. 35; 48 
W. R.3898; 82L. T, 95; 16 T. L. R. 194; 9 Asp, M, 

a 
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often cannot even lay down any principle 


Kise which you can give damages; fever- 


heless it is remitted to the Jury, or those who 
stand in place of the’Jury,to consider what 
compensation in money per be given for 
what is a wrongful act. Take the most 
familiar and ordinary case: how is any- 
body to measgura pain and suffering in 
moueys counted? Nobody “can suggest 
that you can by any arithmetical calcula- 


*tion establish what is the exact amount 


of money which would represent such & 
thing as the pain and suffering’ which & 
Serson has undergone by reason of an 
accident. In truth, I think it would be 
arguable to say that a,person would be en- 
titled to nodamages for such things. What 
manly mind cares about pain and suffering 
that is passed? But nevertheless, the 
law recognises that asa topic upon which 
damages may be given.” 

Difficult though the task may be it is 
my duty to appraise the loss which the 
plaintifis have suffered by the negligence 
of the defendants. Applying the rules pro- 
pounded in the above decisions I am clear- 
ly of opinion that the claim must be limit- 
ed to such loss as the plaintifis sustained on 
the date when the tort was committed, for 

“In cases where, as in the present, the 
damage is fixed and definite, and due to 
conditions determined at a particular date, 
the amount of damage is assessed by refer- 
ence to the thn existing circumstances 
and subsequent changes would not affect 
the result.” A 
per Lord Buckmaster in SS.Celia v. Volturn 
(6), see also Mercer v..Jones (7), Ewbank v, 
Nutting (3), Reid v. Fatrbanks (9), Henderson 
v. Williams (10), France v. Gaudet (11) and 
The Zelo (12). 

The ruling of Abbot, O, J., in Greening 
y. Wilkison (13)~to the contrary, in my 
opinion, cannot now be regarded asin ac- 
‘cordance with law. 

In order to` estimate the loss which the 
plaintiffs have suffered it is necessary, 

(6) (1991) 2 A. O. 544 at p. 549; 90 L. J. P. 385; 27 
Oom. Cas, 48; 37 T. L. R., 969. .° 

7; (1813) 3 Camp. 477. 

8) (1849) 70 B 797; 137 E. R. 316; 78 R. R. 830. 

BY, (1853) 13 O. B. 692, 1 C. L. R 787; 22 LJ. O. P. 
908: 17 Jur 918: 138 E. R. 1371; 93 R. R. 695. 

(10) (1895) 1 Q B. 52lat p 530; 64 L.J Q. B. 808: 
14 R. 875, 72 L. T. 98; 43 W. R, 274. x 

(11) (1871) 6 Q. B. 199 at p. 203; 40 L, J. Q B. 121; 
19 W. R. 622 


, Q2 (1022) P, 9; 91 L. J. P. 57; 126 L. T. 351; 38 T, 
(13) (1825) 1 O. & P. 695 at p. 626; 28 R, R. 790, 
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the goodson the l8theAugust 1921, the 
date on which the fire occurred; for it is 
not suggested that the defendants at that 
time were aware of any special loss which 
might befall the plaintiffs if they were ne- 
gligent in executing the repairs to the S83. 
“Oity of Agra”, and . ; 

“Under ordinary circumstances the direc- 
tion to the Jury would simply be to ascertain 
the value af the goods at the time of the 
conversion, and in case the plaintiff could, 
by going into the market, have purchased 
‘other goods of the like quality and descrip- 
tion, the price at which that would have 
bean done would be the true measure of 
damages.” 
per Mellor, J., in France v. Gaudet (11). 

In the course of his argument, Counsel 
for the plaintiffs framed his contention 
in this wise. He nrged that inasmuch as 
in cases where goods are lost in transit at 
sea, the damages recovered against the 
carriers are based upon the market price 
of the goods at the port of destination, 
O'Hanlan v. Great Western Railway (14), 
Cooverjee Bhoja v. Rajendra Nath Mukerjee 
(15), Rodo Canachi v. Milburn (16) and Wer- 
theim v. Chicontimi Pulp Co, (17), Mitsur 
& Co. v. Watts, Watts & Co, (18), and the 
same principles as to assessment of dam- 
ages obtain, altke in tort and èn contract, it 
follows that damages must be assessed by 
ascertaining the market value of the goods 
at fhe port of discharge, thaf is, at Phila- 
delphia. Bat in the carriers’"cases the 
damages are estimated at the date of the 
breach, that is, when delivery of the goods 
ought to have been given; in the present 
case at the time when the tort was com- 
mitted, I am, of courae, 
where a collision has occurréd, and cargo 
has been lost at sea by the tortious act of 
a third person. In such cases different 
considerations arise, for ex necessitate ret 
at the timeand place of the collision res- 
titution by way of replacement is impos- 
sible, and thè effect of the tort is to *frus- 
trate the contract of carriage, e. g., The 


_(14) (1865) 6 B.& S 481; 34 L J.QB 154; 12L. 
mm. 490; 11 Jur. (Nn a) 797; 13 W. R. 741; 122 E R. 
1274, 141 R R. 482. 

15) 2 Ind Oas 831; 33 C. 617 at p 8235. 

(18) (1887) 18 Q B. D.67,56 L J.Q B. 202, 58L T, 
594, 35 W R. 241, 6 Asp M. O 100. 

(17) (1911) A O. 301;80L J.P O 91;104 L T 226, 
16 Oem. Oas 297. 
- (18) (1917) 4 O 287, 86 L J.K. B. 873; 116 L. T. 
353; 23 Oom. Oes, 242; 018, J. 382; 33 T. L. R, 262, 
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howevér, Ewbank v. Nutting (8). But such 
cases differ toto celofrom the present e'si 
where the tort is eommitted by a strance: 
to the contract at the port of loading bel ic 
the voyage has commenced, and at a time 
when and place where goods in lieu of ‘be 
lost cargo readily ĉan “be purchased i. 


«the market and loaded in the same, or is" 


due, course in another vessel, In h. 
present case the general rule applies, enc 


e the loss sustained is the market VAlue « 


the goods when and where the goods wer: 
damaged Mss the proceeds of the gale c- 
the damaged goods, and in addition $ra 
freight, insurance premia, and other iu- 
cidental expenditure which may bev 
been lost. In such a case, the only furt: e 
claim is to the hypothetical damages dur 
to loss of market at the port of destinat i 
which may accrueif the gooda are delay eq 
in delivery. But such damages are “0 
recoverable. The Parana (21), The Noten. 
Hill (20). At the close of his argumen? : 
understood that learned Counsel for tLe 
plaintiffs did not dispute the preposition 
that in this suit the damages musi Le 
measured by the actual value of the shel'aw 
at the date when the fire occurred. As 
suming that such was the correct met]. d 
of appraising the loss °sustained by tc 
plaintiffs, learned Counsel urged that sinc « 
the goods were loaded under a Bill «i 
Lading for Philadelphia the value of the 
goods at the matertal date, that is, lst} 
August 1921, was not the market value 
of the shellac in Calcutta, but the vabi, 
of Shellac loaded for Philatelphia, anc 
the actual value must be taken to be tl «t 
which but for the negligence of the iv- 
fendants the goods would have possessed 
on their arrival in due course at Phi a- 
delphia. I am unable to accede ti tlis 
contention. If the defendants before unde rs 
taking to carry out the repairs to t'e 
“City of Agra” had known that thé plaint 
iffa had contracted to sell the goods on 
arrival at Philadelphia, and would lose t! e 
market value of the goodsethere if thy 
were lost or damaged by the defendan..’ 
negligence, it may be that the defendants 
would be liable for such damages: Bo, 4 


(19) (18838 P D 155; 52 L. J Adm 85: 49L P 
406. 32 W R 276.5 Asp M C. 147 

(20) (1884) 9 P. D l05: 93 L J. Adm. 56; 51 L. . 
66:32 W R 764,5 Asp M. O. Mi 

(21) (1877) 2 Pe D. 118, 38 
Asp. M. O. 3 
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y. Hutchinson (22),Grebert Borgnisv. Nugent 


* (23), Dunn v. Bucknall (24), But there is 


no evidence of the user to which the pfaint- 
iffs proposed to putethe 602 bags of 
shellac in suit, The goods were consigned 
by the plaintiffs to their own office in 
Philadelphia, but did the plaintiffs intend 
to sell the shellac in'tranait or on arrival, 
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“or to hold it in the expectation or belief» 


that the market would rise, or to retain it 
for their own use? Who can tell? Again, 
if it beurged that the actual value was the 
price for which goods loaded in Calcutta 
for Philadelphia could have be@n sold in 
the® market in August 1921 the answer 
is two-fold; (1) that there is no evidence 
of the price at which such goods could 
have been sold, and (IT) that the price which 
an intending purchaser would be prepared 
to pay fos such goods in August 1921 would 
depend upen circumstances so various 
and so recondite that an estimate of the 
amount must needs be the result of specula- 
tion and guess work. Inthis connection I 
would refer to the reasoning upon which 
the judgment of Mellish, L. J, in The 
Parana (21) was based. In considering 
whether the loss of market at the port of 
discharge due to delay in the transit of 
goods at sea could berecovered, his Lordship 
observed that.— 


“In order that damages may be recovered, : 


we must come to two conclusions (1) that it 
was reasonably certain that the goods would 
not be sold until they did arrive, and (2) 
that if was reasonably certain that they 
would be sold, immediately after they argiv- 
ed, and that that was known to the carrier 
at the time when the Bills of Lading were 
signed. It appears to me that nothing could 
be more uncertain than eitherof those two 
assumptions in this case. Goods imported 
by sea may be, and are every day, sold whilst 
they are at sea. Ifthe man who is import- 
ing the goods finds the market high and is 
afraid that the price may fall, he is not usual- 
ly prevented from selling the goods because 
they are at sea. The sale of goods to arrive, 
the sale of goodson transfer of Bills of Lad- 
ing, with cost, bills and insurances is a com- 
mon mercantile contract made every day. 


(22) (1865) 18 O. B. ($ 8) 445, 34 L. J. O. P. 169: 11 
L. T. Tia; 11 Jur. (x. 8) 267; 13 W. R, 386, 144 E. R, 


0518, 144 R. R. 563. 


(23) TA 15 Q B D 85; 54L J.Q B. 511, 

(24) (190?) 2 K. B. 68M, 71 L. J. K. B 963: 51 W R, 
400; 87 L. W. 497; 18 T, L. Re 807; 9 sep. M. C. 336, 8 
Com. Cas. 4 
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It may be that from not having sambles of 
goods, or from net knowing whatis the 
particular quality of his, goods, the con- 
signee may have a @ifficulty in selling 
them until they arrive, but-that would “not 
affect the question. Nor would it signify 
that the goods no longer belonged to the 
original consignee, but to a man who 
a¢quired them by the assignment of ‘the 
Bill of Lading whilst the goods were at 
sea. We were told that in this case the 
plaintiff was a person who had advanced 
money on thesecurity of the Bills of Lading. 
That possibly maybe the case; but whether 
he has done that orié the purchaser, would 
make no difference. It was said that the 
goods were sold, and that if the person who 
sells them does not suffer the damage 
then the purchaser would suffer the damage. 
But that is pure speculation. Ifa man pur- 
chases goods while they are at sea, no person 
can say for what purpose he purchases 
them. He may purchasé them because he 
thinks that if he keaps them for six months, 
they will sell for a better sum, or he may 
want touse themin his trade. Itis pure 
speculation to enterintothe questionfor what 
purpose he purchases them. In this particu- 
lar case the plaintiff did not sell the goods 
when they arrived, for he sold them some 
months afterwards, when a further fall had 
taken place ih the market. Of.course, he 
does not seek to recover from the defendant 
that additional loss, but this serves to illys- 
trate how uncertain it is whether he would 
have sold them. If he did not sell them 
when they did arrive, but kept them because 
he thought the market would rise, how can 
we tell that he would not have done exactly 
the same thing if the goods had arrived in 
time? ‘Therefore, it seems to me, that to 
give these damages would be to give 
speculative damages, to give damages 
when ,we cannot be certain that the 
plaintiff wowld not have suffered just as 
much if the goods had arrived in time. Ac- 
cording to the principles og which the 
Courts have acted in all auch specula- 
tive and uncertain cases damages ought 
not, to be recovered.” : 

[See also Brown v. Muller (25), The Notting 
Hill (20), Celia v. Volturno (6)]. Although’ 
the subject-matter of the appeal in which 
Mellish,L J delivered the above judgment 
was different from that in the present suit, in 
my opinion, the reasoning upon which that 


(25) (1872) 7 Ex 319 at p. 920;°41 L. #. Ex, 214; 27 
L, T. 273; 21 W. R, 18. ° 


195 È, 0, 1926) 


judgmdnt was based is appliaable to the 
Circumstances of the present case. The 
contention founded upon*the allegation that 
the value of the sħeļlac on the 18th August 
1921 was enhanced by reason of the fact 
that it was loaded in the “Oity of Agra” 
bound for Philadelphia, in my opinion, 
fails, for it is" not proved that anv such 
enhenced value was lost to the plaintiffs- 
by reason of the defendants’ negligence. 
As it is conceded that there wasa free 
market for shellac in Oalcutta on or about 
18th August 1921, in my opinion, the loss 
which the plaintiffs havasustained is to be 
measured by the price which they would 
have hadto payatthe material date in order 
to purchase similar goods in the market at 
Oalcutta, less the amount realised by the 
sale of the damaged shellac and in addition 
to this sum, the plaintiffs are entitled to the 
advance freight which they have paid to 
the shipowners and any other incidental 
expenditure which they have lost. There 
will be, therefore, a decree in that sense in 
favour of the plaintiffs. 

I cannot permit this case to pass out of. 
my hands without referring to a contention 
which was pressed upon me by Oounsel for 
defendants. He urged that as the plaintiffs 
were able to purchase shellac in Oalcutta 
to replace that which was damaged, and 
the goods so purchased could have been 
loaded in the “Oity of Agra” before she 
sailed on the 26th August, the plaintiffs 
whe were under an obligation to minimise 
the damage that might result from the 
defendants’ negligence, were entitled to 
recover only the market value ofthe goods 
in Oalcutta on the 2lst August 1921, less 
the sum realised from the sale of the da- 
maged shellac. Now, upon the evidence I 
find that it was feasible forethe plaintiffs 
to purchase shellac in Calcutta, and to 
load the shellac bought to replace the da- 
maged bags in the “City of Agra” before 
she sailed on the 26th August; but I find 
also that from the 18th August up till the 
26th Auguste the plaintiffs could have,ship- 
ped the shellac only if the shipowners had 
consented to shut out other goods which 
they had contracted to carry jn the ‘City 
of Agra’. Itis true, of course, that 

“even those who have been wronged must 
act reasonably, however wide the latitude 
and discretion that is allowed to them 
within the bounds of reason”; 

per Lord Loreburn (Lord Chancellor) in 
Lodge Holts Colliery Co. v. Wednesbury 
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am of opinion, however, that‘in the cir- 
cumstances of this cage tha plaintiffs were 
under no obligation either to purchase 
shellac toreplace that which was damaged 
or to loadthe same inthe “City of Agra”, 
How can a wrong-doer be heard to com- 
plain that the person injured has not laid 
out money for the wrong-doer's benefit, and 


in order to minimise the damages which ° 


he is liable to pay by reason of the tort 
which he has committede? I can conceive 


“of no ground in reason orin equit? why 


the injured party should incur expenditure, 
or invest mdney which otherwise he might 
employ for his own benefit, in order that a 
possible advantage thereby may accrue to 
the wrong-doer. In support of the view 
which I entertain on this matter I pray in 
aid, and make my own, the observations 
in another connection that Kelly, ©. B. 
passed in Brown v. Muller (25): ° 

“He is not bound to enter into snch a 
cootract, which may be either to his advan- 
tage or to detriment, according as the 
market may rise df fall. If it fell, the de- 
fendants might fairly say that the plaintiff 
had no right to enter into a speculative 
contract, and insist that he was mot called 
upon to pay a greater difference than would 
have existed had the plaintiff held his hands. 
Or again, by such & course, the plaintiff 
might be seriously injured and yet have no 
remedy. Suppose, for example, his new 
contract was with a person who proved in- 
solvent. He would, in that case, be without 
redrese; he would have lost his former con- 
tract, aod his new one would turn out 
worthless. In either event, therefore, I do 
not think the plaintiff could be called upon 
to enter into a fresh contract. If he did, 
and thus obtained an advantage, he, no 
doubt, might save the defendant from sorme 
damages. But if he should suffer a loss, as 
by the insolvency of the new contractor, he 
could not make the defendant angwer for 
it. And if itshould happen that he might 
have done bettet for the defendarft by 
waiting and making nospeculative contract, 
the defendant would in hiaturn have a fair 
right to complain that his loss had not been 
mitigated as far as possible.” 


(26) (1908) A. O. 323: 77 L. J. K. B.847; 99 L, T, 
910, 72 J. P. 417: 6 L. G. R. 924; 24 T. L. R, 771. 

(27) (1858) 3H. & N. 554; 27 L.J. Bx. 465; 6 W., 
R 726. 157 E. R. 589; 31 L,® (0,2) 28; 1 F&F, 
199; 117 R. R. 883, . T 
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wood Sons & Co., (28) 

For these reasons, I am of opinfon tha 
this contention on behalf of the defendants 
fails. In the result there will bea decree 
for the plaintifs for Rs. 88.503-8-8 and the 
general costs of the suit on scale No. 2 less 
the costs of one day's hearing. 
UN. E. and Suit decreed. 


"~ (28) 31 Ind. Gas. 949; 43 O. 493; 20 O. W. N. 105; 30 
M. L J. 73; 14 A.L J. 83; 19M. L T. 80; 3L. W. 
181; 23 O. L J. 137; (1916) 1 M. W. N. 70, 18 Bom. L. 
R. 315;® Bur. L. T. 8 (P. ON), 
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oF 1924, 
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Mr. Justice Mukerji. i 
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VETSUS 


Babu MURAT NARAIN SINGH AND 
OTHERS—J UDGMBNT-DRBTORS— 
RESPONDENTS. 

Transfergf Property Act (IV of 1882), ss 108, 117 
-Agra Tenancy Act (II of 1901), 8s 4, 20—Theka- 
dar, interest of, whether transferable—Lease for 
agricultural purposes, e 
” Although the word “thekadar” ins,4 (6) of the 
Agra Tenancy Act includes every farmer or other 
lessee proprietary rights, it does not follow that 
every theka is governed by the said Act |p, 1049, col, 2 | 
" The general law as to tyansferability of lenses ig 
contained in the Transfer of Property Act and the 
Agra Tenancy Act applies only to leases for agricul- 
tural purposes at 
# Saction 20 ofethe Agra Tenancy Act which makes 
the interest of a thekadar non-transferable applies only 
ane aa held for agricultural purposes. [p. 1018, 
ca “ 

Where anentire village, part of which consists of 
waste and abadi land, is leased to a thekadar under 
a zar-izpeshgi lease, with authority to let out tho land 
to tenants, and the right of the lessee is declared to 
All the income, produce, mal and profit aring from 
mal, sair items, str land, high and low lands, water and 
forest produce, tanks and ponds, groves, markets 
baras (enclosures), and there js no mention of any 
“intenfion on the part of the ee to cultivate the 
Jands himself, and the lessee is tobe responsible for 
payment of Govarnment Revenue and cesses, the 
primary object of the lease is not agriculture, go as 
‘to be exempt from the operation of 8. 108 of the Trang- 
fer of Property Act, and tobe governed by s 20 of 
the Agra Tenancy Act. [p 1049, col. 2] 

Execution second appeal from a decreg 
‘of the District Judge, Allahabad, dated the 
e 28th of May 1924. 


Messrs. P. L. Banerji and S, D. Sink 
"forthe Appellant. . K 
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, BALLABHA DAB V. MURAT NARAIN BINGE, 
Gee The Mediana (5), Jamal v. Moolla NE 


(95 I. o. 1928) 
Mr. Gadadhar Prasad, for the Respond: 


ents 
JUDGMENT. 

Sulaiman, J.—Thkis is a decree-holder's 
appeal arising out of an execution matter, 
On the 18th of February 1875 one Sitaram 
granted a permanent lease of an entire 
village in favour of one *Kalka Prasad 
e Singh. The heirs of Kalka Prasad Singh 
in the years 1915 and 1916 made two mort- 
gages of the whole of this village in favour 
of Seth Ballabha Das. The mortgagee 


° brought a suit for sale on the basis of the 
. mortgage-deeds, „No written statement was 


put in and the mortgagors did not contest 
the claim on tha ground that the property 
mortgaged was not transferable. An ex 
parte decree was passed which has been 
put in execution. The judgment-debtors 
have now raised the objection that their 
interest in the property is not transferable 
inasmuch as they are thekadars and, there- 
fore, not occupancy tenants within the 
meaning of the Agra Tenancy Act. This 
objection has found favour with the Courts 
below and the application for execution 
has been disallowed The decree-holder 
has come up in appeal and several conten- 
tions are put forward on his behalf. 

First of all itis contended that s. 20 (3) 
which makes the interest of a thekadar 
subject to the terms of the lease not trans- 
ferable does “not apply to exetution sales. 

' The argument is that wherever the Legis- 
lature intends that the word ‘transferable’ 
should cover execution sales also it express- 
ly has said so, Our attention is drawn to 
sub-cl. (2) where it is expressly provided 
that the interest of other tenants is not 
transferable in execution of a decree of a 
-Civil or Revenue Court or otherwise. This 
contention canot be accepted. The word 
‘transferable’ is used at two places in the 
same s. 20, In sub-el. (2) it is used in its 
general sense no matter whether the trans- 
fer is voluntary or involuntary. Although 
the whole clause is not repeated in sub-cl. 
{3) there is no reason to suppose that the 
word ‘transferable’ is not ured in the same 
sense in that clause also and that jtis con- 
fined to private transfers only. In my 
opinion this contention, therefore, must be 
rejected. ; 

The next argument advanced before us is 
that the lease in question was executed in 
the year 1875, long before the present Agra 
‘Tenancy Act was passed and that inasmuch 
25 that time there was naprohibition against 
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trantfers of an interest “by a thekadar t 

interest remained transferable. This argu 
ment also has no force. Assuming that the 
interest was trarsferable prior to 1901 it 
can be made non-transferable by an express 
enactment. The law governing the trans- 
fer must be that one which was in force on 
the dates when the transfers in dispute topk 


place. . 


Thirdly, it is contended thatit was the 
‘duty of the mortgagors to raise ihe plea of 
non transferability now disputed before us 
and their failure to raise it prevents them 
from raising this poiht in the execution 
department. The cbdntention is that the 
plea is barred by the principle of res judi- 
cata. There would appear to bs some force 
in this contention, specially in cases where 
the nature of the tenancy is not quite clear 
and where it may be disputed whether the 
right is or is not transferable. But in view 
of the pronouncement of the Full Bench in 
the case of Mubarak Husain v. Ahmad (1), 
where stress was laid on the want of juris- 
diction in the Oourt itself for selling pro- 
perties which were declared by law to be 
non-transferable, I feel precluded from 
allowing this point to be raised. 

Before I come to the main point which 
really arises in this case, I must note an 
objection that has been raised on behalf of 
the respondent. The contention is that the 
language of sut-cl. /3) in s. 20 makes the 
interest of a thekadar always non-transfer- 
able and that it is oaly heritable when the 
terms of the leass expressly provide for it. 
If the language of suk-cl. (3) were to be 
interpreted strictly and literally, there may 
at first sight appear to be some force in this 
contention. It must be admitted that the 
language is not happy. But if we were 
permitted to examine the report of the 
Selects Committee it would appear that the 
intention was not to alter the law so far as 
a thekadar was concerned. In the Act of 
1873 or the Act of 1881 thera was no ab- 
solute prohibition against the transfer of 
an interest by a thekadar, the transferabil- 
ity depending on the terms of the contract. 
Tt seems to me that although the language 
is not happy, the meaning of suk-2l. (3) is 
that the interest of a thekadar is heritable 
but not transferable, provided there is no 
provision to the contrary in the lease. 

The main question to consider is whether 
the present lease is really a lease for agri- 


. (1) 84 Ind Oas, 749546 A. 489; 22 A. L. J. 321; A, I 
R. 3024 All. 328; L. R. 5 A. 201 Civ. - 


BALLABHA DAS D. MURAT NARAIN SINGH, 


elod i 


v 
cultural purposes or not. "No doubt, t 1% 
word ‘thekadar' which was not defined in 
the Act of 1873 and was defined to include 
a tenant in 1831 and now includes «v ry 
farmer or other lessee of proprietary rigi ts 
under s. 4 (6), ie of a wide scope. But it 
does not follow thaj every theka is gove 11. 2d 
by the Agra Tenancy Act. The pream) Je 
of the Act indicates that the object oi 116 
Legislature was to consolidate and ar.end 
the law relating to e@gricultural tenancies 
and certain other matters in these p.o- 
vinces. Unders. 108 (7) of the Transf-r of 
Property “Act a lessee is entitled to trans. 2r 
absolutely or by way of mortgage or sun- 
lease the whole or any part of his inter 3% 
in property unless the right is clearly 1.0t 
transferable. Section 117 of the Act, her- 
ever, makes the provision of that section in- 
applicable to leases for agricultural pur- 
poses unless notified by Government It 
is, therefore, important to consider whetl or 
the lease in question was or was not a ieaie 
for agricultural purposes. If it was nota 
lease for agricultiral purposes then it wou d 
be governed by the Transfer of Prope: y 
Act and not by the Agra Tenaney A:t, 
Land is defined in s 4(2) as land which is 
let or held for agricultural purposes. ° 5u n- 
ci. (6) defines ‘thekadar,as farmer or c'her 
lassee of proprietary rights which aust 


“mean rights io land, otherwise a lesse: .f 


proprietary rights in house prope:ti-rs 
would come within the definition of a thek- 
dar inthe Agra Tenaney Act. That ob- 
viously could not have been the intention. 
The expression ‘agricultural, purposes’ bhes 
not been defined anywhere, but a lease eg:)- 
not be called a lease for agricultural ju-- 
poses unless the primary object of the l-a e 
is cultivation or agriculture. Itis, thereton, 
necesgary to examine the terms of the las 
The lease itself is called a zar-i-peshgi lea e 
in perpetuity. The entire village ig le..st4 
to the lessee who is put in posseagion ther- 
of and authorised to let out land to tenir g 
and makes coltections etcetra. Claus 3. 
of the lease provides that the lessee wii] ne 
entitled to all the incomes‘produce, mal ar 1 
profit arising from mal, sair items, sir lun, 
high and low lands, water and forest. nr. - 
duce, tanks and ponds, groves, marketa, 
baras (enclosures), land on the hanks of ths 
Ganges which may appear or disappea: 1.7 
fluvial action of the river. Although 418 
power of the lessee is described in dite.l 
there is no express mention that heei «> 
cultivate the lands himsalf. No doubt suca 
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power would be implied, but the point is 
*that there is no express mention of arfy in- 
tention on the part of the lessee to culti#ate 
the lands himself. .Rurthermore, the 
amounts which are to be paid tothe lessor 
are called instalments of profits, and in 
case of default of payment, interest at the 
rate of eight annag’ per tent. per mensem is 
tè run on the amount which could be de- 
ducted from the premium (zar-i-peshgi) ad- 
vanced to the lessay. The lessee is not 
entitled eto plant groves on the land. The 
lessee is also t> be responsible for payment 
of Government revenue and cesses. Read- 
ing the lease asa whole, therefore, it is im- 
possible to say that the primary object of 
this transaction was agriculture, that ig to 
say, that the entire village was let out to 
Kalka Prasad Singh for the purposes of 
cultivation. or other agricultural purposes. 
Part of the village censists of waste and 
abadi lands and it was not likely that all 
the area could be brought under cultivation. 
Having regard to all these circumstances, it 
is impossible to hold that the lease in dis- 
pute in this case was a lease for agricultural 
purposes so as to be exempted from the 
operation ofs. 103 of the Transfer of Pro- 
perty Act and to be governed by the Agra 
Tenancy Act. The lease is, therefore, not 
governed by the Afra Tenancy Act and 
the rights under it are not non-transferable. 
I would allow the appeal and setting 
aside the order of the Oourts below dismiss 
the judgment debtors’ objections with costs 
in all Courts. 
Mukerji, J.—I agree with my learned 
brother that the judgment-debtors’ objet- 
tion to the execution of the decree must be 
disallowed. 
The facts of the case are briefly these. 
A permanent lease of an entire village was 
ranted ‘by a landlord to the predecessor-in- 
title of the judgment-debtor. The judg- 
ment-debtor made a mortgage of his interest 
in favour Sf the appellant decree-holder. 
On foot of the mortgage ea decree was 
passed which was made final later on. It is 
this decree whieh is in execution. The 
judgment-debtor has come up and urges 
that his interest in the property mortgaged 
is not saleable. The decree-holder raised 
ethe plea in the Courts below that it was not 
open to the mortgagor, the transferor him- 
self, to raise the plea after the decree and 
it was not open to the Court to entertain 
the objection after a decree has been passed 
for thé sale-ef the property, This plea has 
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een overruled by the Courts belo 
as been repeated im this Oourt. 

A further question has been raised as to 
whether the lease, on # proper construc- 
tion of itis such a lease, the transfer of 
hinge is prohibited by s. 20 of the Tenancy 

ct. . 

„I will consider these two points. There 


and 


“is 4 divergence of opinion as to whethtr 


the fact that a particular law prohibits a 
transfer of a particular class of. property 
enables or not a judgment-debtor to raise, 
in execution of the decree, the question of 
non-transferability 6f the property where 
the execution proceeds under a mortgage- 
decree. Some of fhe cases on either side 
will be found cited in a case recently 
decided by the Patna High Courtin Amrit 
Lal Seal v. Jagat Chandra Thakur (2). In 
the case before the Patna Court it was held 
that although the transfer of the property 
sought to be sold was prohibited by law it 
was not open to the judgment-debtor to a 
decree for sale to come forward and to 
prevent the sale of the property in execu- 
tion of the decree. I have no hesitation in 
accepting this view of the law to be the 
correct view. I gave expression to it in my 
judgment in Mubarak Husain v. Ahmad (1). 

Now the question is whether in spite of 
my view I am not bound by the ruling of 


. our own High @ourt in the casé of Katwari 


v Sita Ram Tewari (3). There ean be no 
doubt that the ruling is binding on me so 
far as it would go. In that case it was 
held that where a mortgage decree ordered 
the sale of an occupancy holding, it was open 
to the judgment-debtor to come forward and 
tell the Court that the property to be 
sold is occupancy holding and the Court 
should not sell it. It may be noted 
that in that case, the mortgage deed itself 
declared that the property mortgaged was 
an occupancy holding. The judgment was 
based on the express words of cl. 2 of s. 20 
of the Tenancy Act. That clause in express 
terms does not apply to the present case. 
The présent case is said to be that of the in- 
terest of a thekadar and is, therefore, govern- 
ed by cl.3. There is a substantial: differ- 
ence between the two clauses in the language 
and I am not quite sure if the difference 
is intentional. Incl. (2), as much Btress, 
as it was possible by use ofthe language 


(2) 93 Ind. Cas. 935; 4 Pat. 686 at pp. 702, 703; A. I 
R. 1926 Pat 202; 7P L, T. 468. 

(3) 63 Ind. Cas. 264; 19 A. L. J, #73; 30. P.L. R. 
(A) 99; 43 A. 547, ° ° 
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occupancy right and a yon-occupancy right 
could not be transferred by the agency 
of any Court whatsoever. But so far as 
the case of a thekudar went no such stress 
was laid. I should not, therefore, be at all 
surprised if it was beyond the intention 
of the Legislature to put the interest ofa 
thekadar in the same category as the intet- 
est of an occupancy tenant or non-occu- 
pancy tenant. If this be the case, the ruling 
in Katwari v. Sita Ram Tewari 13) will not, 
be applicable. 

It isnot, however, mecessary to finally 
decide the point, asin this case the lease 
itself shows that a transferable property was 
created by it. 

As pointed out by my learned brother 
the main law on the question of transfer- 
ability of leases is contained in the Transfer 
of Property Act which is an all-India Act. 
By that law all leases, except where the 
terms prohibit, are transferable. Such being 
the case, the present lease should also be 
transferable. If there bea prohibition in 
law we mustsee where that prohibition is. 
In s. 117 of the Transfer of Property Act 
an exception has been made in the case 
of agricultural leases and it has been laid 
down that those leases shall be governed 
by the Local Laws where there are any. 
Such a Locat Law is the Tenancy Act of 
Agra. Now we have to see whether the 
lease before usis governed by the Agra 
Tenancy Act. We must remember that a 
lease, which isto be exempted from the 
general provisions of the Transfer of Pro- 
perty Act must be essentidlly an agricul- 
tural lease. If it be not an agricultural 
lease, in its essence, it will not be exempted. 
My learned brother has already pointéd 
out and I need not repeat ®t, that the T'en- 
ancy Act is directed to govern agricul- 
tural tenancies and not tenancies the object 
of which is not the promotion of agricul- 
ture. 

The lease in this case nowhere states 
that the l&ssee has taken the land for the 
purpose of cultivating it himself. There is 
not a word to that effect. The lease, read 
as a whole, shows thatthe -zemindar put 
the lessee in thesame position as he him- 
self occupied, except in a few minor matters 
in consideration of a small sum of money 
to be paid to hjm year by year. The 
primary object of the lease was to secure 
the proprietary rights of the lessor and not 
to utilise’ any land for the purpose of agri- 
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culture, Of course, it would be open ta 
the lessee to cultivate any particular land 
if hè so desired. But thatis a secondary 
object and not the primary object. In this 
view we cannot treat this lease asa leaga 
ofafarm. The word ‘thekadar’ has been 
defined in the Agra Tenancy Act as in- 
cluding a farmer êr other lessee of pro- 
prietary rights The language employed 
is too wideand it must be conceded that 
alessee of a house, although he would be 
a lessee of proprietary rights, weuld not 
be athekadar within the meaning of tha 
Agra Tenancy Act. Where the primary 
object of the lease, asin this case, if not 
agriculture, the lease must be treated as not 
an agricultural lease 

In this view the interest of the lessce 
is transferable and saleable in execution 
of the mortgage-decree passed for the pur- 
pose. ° . 
By the Court.—The appeal is allowed, 
The decrees of the Oourts below are set 
aside and the objection of the judgment- 
debtor is dismissed with costs in all Courts, 
including in this Oourt. Counsel's fees on 
the higher scale. 

The execution will proceed. 


N, H, A ppeal allowed, 
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Present:—Sir Dawson Miller, Kr. 
Chief Justice, and Mr. Justice Fosier. 

DANGAL RAM—DeErenxpantr— 

APPBLLANT 
versus . 

JAIMANGAL SARAN AND anormEr— 
PLAINTIFFS AND HARICHARAN &np OTHERS 


— DEFENDANTS—-~—— RESPONDENTS 

HinduLaw—Partition—Family arrangement. Jar t 
ancestral property of two brothers, incapable of pari- 
tion—One of the brothers accepging money compense - 
ttion-—Nature oe sons of partie: 
whether bound by transaction. f 

Where jomt ancestral property of two brothers ja 
incapable of partition and to avoid quarrels and 
deterioration ofthe property one of them accepts j 
money compensation for his share, the transaction is 
in the nature ofa family arrangement or partitioa 
and not sale and isnot only binding on the parties 
to it but on their minor son# also without any con- 
sideration aso legal necessity or the benefiteof tha 
minors. [p. 1053, cols. 1 & 2,] ag 
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neal from a decision of the Additional 
eo ie Sadee Shahabad, dated the 
1lth September 1923, reversing that oé the 
Munsif, Arrah, dated the 18th Septem ber 

Wi D. N. Verma, for the Appellant. 

Mr. B. N. Mitter, for the Respondents. 

l JUDGMENT. i 
. ry. C. J.—This is an appeal on 
eee detandant No. 5 from a decree 
of the Additional Subordinate Judge of 
Shahabag reversing & decision of theMunsif 
of Arrah. The suit was instituted on be- 
half of two brothers, the sons Kishun 
Chand, who are minors in order to recover 
back from the defendant, Haricharan, their 
father’s brother, and from the present ap- 
ellant their sharein a house situated in 
Arrah town. It appears that Haricharan, 
defendant No. 1, and Kishun Ohand 
his brother, , defendant No. 2, were at 
one time joint in estate but the only joint 
property which they held wes the house 
in question in Arrah town which had pre- 
viously belonged to their, father. ‘The evi- 
dence shows, and itis not disputed, that 
these two brothers were by no means on 
friendly terms. They had separated in 
estate, but the house had not been divided 
by metes and bounds. The younger brother, 


Kishun Ohand, hade four sons who were 


also living with him in the same house 


Kishun Chand and his brother being upon : 


terms which L have described, difficul- 

ae arose both as to the pseyment of rent 
and asto the payment of the Municipal 
taxes and as to the carrying oul of repairs 
at*the house, the result being that the pro- 
perty was likely to depreciate in value 
owing to dilapidation without any repairs 
being earried out, and there was a further 
source of danger that in the strained rela- 
tionship which existed between these two 
brothers, no rent at all might be paid and 
the house might be sold up under a rent- 
oT eae circumstances it, was obviously 
necessary that some sort of arrangement 
should be made sq that each brother should 
have a separate portion of the house divided 
by metes and pounds for whith he alone 
would be responsible. When I say each 
brother, I include with Kishun Ohand his 
gons, because Haricharan was entitled to 
ope-half*and Kisbun Chand and his sons 
were entitled to the other. Now it so hap- 
ened that the house, which apparently 
wah neta ery large onb, was practically 
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p of division into two equal parts 

nd the question whjch then arose was what 
sort of arrangement should be come to, 
There can be no doubt, that if it were a 
question of partition by metes and bounds 
and if it was found that the property was 
of such a nature that it could not be con- 
veniently partitioned into equal shares, 


| then the proper‘course would be that one 


arty or the other should in lieu of his 
half share receive compensation from the 
other co-sltarer. Now that is in effect what 
actually happened inthiscase The younger 
brother, Kishun Chand, in lieu of his moiety 
of the house took from Haricharan a sum 
of Rs. 1,000 in satisfaction of his share 
and gave up the entire house to Haricharan. 
It is not contended that the sum of 
Rs. 1,000 was not adequate for the half 
interest inthe house. ‘There is nodispute 
about that. When Haricharan got posses- 
gion, he, according to his case, although 
there is no direct finding upon this matter, 
effected some improvements in the house 
thereby increasing ita value. He also sold 
to defendant No. 5, the present appel- 
lant, certain rooms in the house and sọ 
mattera continued for sometime until the 
present suit was instituted on the 24th 
February 1922 by Jaimangal and Ajodbya 
Prasad, the two minor sons of Kishun 
Chand, claiming to recover back their one- 
fifth share in the house on the ground that 
the transfer by their father to Haricharan 
was not for their benafit and was not jug- 
tified by any-legal necessity and was not in 
fact binding upon them. 

The learned Munsif before whom the 
ease came for trial considered that the 
arrangement which is now in question in 
the suit had been brought about with ths 
help of the punehes and might be looked 
upon a3 a partition between the two bro- 
thers. He also found that it was not prac- 
ticable to partition the house as there was 
not room for*two exit doors, one for each 
party. It was also stated in the evidence, 
accordigg tothe Munsif, that the transac- 
tion was one which arose out of a desire 
for partition, The actual transfer by 
Kishun Chand to Haricharan was made 
by a sale-deed, but the learned Munsif son- 
sidered that this wasia fact tantamount 
to a partition. He found also that the 
transaction was for the benefit of both 
parties concerned including the plaintiffs 
and he dismissed the plaintiffs’ suit. 

On appeal tke learned Subordinats Judge, . 
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although he does not question the facts 
found 

pure findings of fact and not inferences, 
dealt with the question purely from one 
point of view, “namely, whether in fact 
Kishun Chand, the father of the plaintiffs, 
acting on their behalf in the transaction 
which [have mentioned, had done some- 
thing which was really for the benefit of 
the. plaintiffs, then minors,’and the concla- 
sion he came to was that Kishun Chand 
had not done the best he could have done 
in" the circumstances and, thefefore, he 
thought that he had not acted like a pru- 
dent guardian in selling away this house, 
which was the only ancestral property re- 
maining in the family, merely in order 
to avoid family quarrels. 

Now, perhaps I ought to point out that 
the learned Subordinate Judge appears to 
accept the view presented by certain of 
the witnesses that without disposing of the 
property there did not appear to be any way 
of escape from the daily quarrels that took 
place between the brothers, and in order 
to put an ‘end to what was an intolerable 
state of affairs ` involving almost certain 
deterioration to the property, it was agreed 
that the elder brother should purchase 
the house paying adequate remuneration 
to the others for their share. With great 
respect tothe learned Subordinate Judge 
it appears to me that he entirely failed to 
take into consideration the fact, which to 
my mind was the essential element in 
this case, namely, that this is not an ordi- 
nary case of transfer of property by the 
karta of the family involving the inter- 
est of the minors who not being of age 
were unable to give their consent. Had 
that been so and had the transferee failed 


to show that there was either any justi-° 


fying necessity ofthe sale or any benefit 
to the estate, then no doubt the minors 
might have had the sale set aside; but 
that was not really the transaction in this 
case, the transaction was really’ one in the 
nature ofa family arrangement and further 
it was one eertainly in the nature of a 
partition. Both these brothers were en- 
titled to a halfshare in the house and for 
that purpose to have it partitioned by 
metes and bounds; but it having been found 
that, in the circumstances, the house could 
not be partitioned in equal shares without 
a great deal of inconvenience, the only 
other course to adopt was that one party 
should take cqmpensation for his share 
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from the other. In such circumstances i 


y the Munsif in so far as they weroh seems to me that it is not necesséry i» 


order èo support a transaction of that sort 
to słow that there was any actual le za, 
necessity for such 8, course. On the ot. ei 
hand, it seems to me that it must be mi de 
oul that the course adopted was so detri- 
mental to the interests of those who arc 
interested as minor#that it would þe ‘1.- 
fquitable to allow the transactions to stand « 
Undoubtedly to my mind a partition in 
the circumstances was the proper thi.g 
If that partition could not be etfeeted ir. 
the ordinary way by dividing up the hovsc 
by metes apd bounds then, the only of] er 
course to adopt was that which was in fcet 
taken on the advice of the punches, 

For these reasons, although the learned 
Subordinate Judge has arrived at a ecu- 
clusion that it is not sufficiently proved that 
the course adopted was the begt in tue 
interest of the minors, still I think that tue 
transaction, in the particular circumstances 
of the case, is unassailable and the decision 
must be set aside and the decree of the 
Munsif restored, «lhe appellants aie en- 
titled to their costs here and in the lower 
Appellate Court. 

Foster, J.—I agree. Jt appears to trie 
also that the legal justification of the sute 
made by the plaintiffs-respondents’ fathe: 
Kishun Chand has been*measured by to 
narrow & standard. The actual conelusion 
of the learned Subordinate Judge in the 
Oourt of Appeal has been that the transas- 
tion was not for the benefit of the minors, 
nor was it a prudent measure. Judged 
by itself this would at first sight appear to 
be ew final finding of fact altheugh even +o 
the judgment would be open to the criticis.n 
that after quoting the case of Hunooma :- 
persaud Pandey v. Babooee Munraj Koo .- 
weree (l) it would have been a moe 
satisfactory discussion of the case Mf the 
Court had contemplated the questicn, 
whether there were damages to be averted 
by the sale. = «4 

However, as I have said, it appears 10 
me that the case can and should be dis- 
cussed on a much wider elegal grounil. 
We can take if that the safe of themoiety 
of the house, made by defendants Nos, 2 
and 3 Kishun Ohand and his elder ton 
Nathuni Lal, was for a fair price. There i; 
no doubt of this and it has not been disput- 


(1) 6M. I. A. 393; 18 W. R.8ln; Sevestre 253n; 2 ° 
Buih, P, O. J. 29; 1 Sar, P. g. J, 552; 19 E'R, 
4 
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ed.“ We know that the price was settled to 
by the punches appointed to settle the 
dispute between the parties in this “matter: 
We also knowthat there were constant quar- 
rels, and that those querrels were such as 
would necessarily arise between two people 
whowere not disposed to take the same 
view as to their enjoyment of a common 
property. The two brothers were certainly 
beset with difficulties asto the mode of 
enjoyment of their patrimony. They had 
already separated, ebut the house was still 


DANGAL RAM ¥, JAIMANGAL SINGH. 


(95 1. 0. £926) 
Dasi v. Dasarathi Sinha (2) will be gpplica- 
ble. The rule thereis very clearly ’stated, 
“that in the absenee of proof of mistake, 
inequality of position, ndue influence, 
coercion, fraud or like ground, a partition or 
family arrangement made -in settlement of 
a disputed or doubtful claim is a valid and 
binding arrangement whieh the parties 


.thereto cannot, deny, ignore or resile from; 


ahd this principle isapplicable where some 
of the members of the family are minors, or 
where the settlement has been effected .by 


undivMed. They each had aright to par-e a qualified owner whose acts in-this respect 


tition arising out of theirlegal status. Had 
they gone to Court what woul® have hap- 
pefied ? There isno doubt that their right 
of partition would have been declared; but 
it appears to meextremely likely that the 
provisions of Act IV of 1893 would have 
been invoked. In s.2 powersare given to 
a Courteito order sale instead of division 
in partition*suits where the nature of the 
property to which the suit relatea makes 
the division unreasonable or inconvenient 
and in s. 3 facilities are given to a share- 
holder in the property t@ acquire the pro- 
perty at a valuation by way of sale. The 
order so made will have under s. 8 the force 
of a dece, 


It may be noted that this method of deal- 
ing with the property is treated as a sub- 
stitute for partition “whenever a decree for 
partition might have been made, it appears 
to the Court...........00 ” Bo perhaps the 
procedure may not amount precisely to a 
partition. In view of the facts proved 
in this particular case, the transaction 
“may be regarded as a family  settle- 
ment, A family settlement is (inter alia) 
an arrangement by which the method of 
enjoying the ancestral property comes to be 
settled between theparties. We know that 
to family arrangements great importance 
is attached by the Courts. 


Now reverting to the finding of fact, I 
have already mentioned that the price was 
a fair one, and I might tlso mention that 
though in the plaint there is a suggestion ofa 
fraudulent andecollusive transaction, yet in 
the judgments showing upor what lines the 
contest between the parties proceeded, there 
is no suggestion of fraud orcoercion or 
gisrepresentation or undue influence or 
mutuh] mistake. If, therefore, the transac- 
tion was & partition ora family arrangement 
(whichever we may choose to call it) then it 

ewould ngam that the case of Kusum Kumari 


will bind the reversioner.” T 

The question might arise whether the 
equities of parties’in case of a family 
settlement are identical with the equities 
in a question of legal necessity; having 
regard tothe elaborate discussion of the 
legal weight ofa family settlement in the 
judgment of Keramutulla Meah v. Keramut- 
ullah Meah (3). In that judgment it is sug- 
gested that the doctrine of legal benefit is 
applicable, though it is at the same time 
stated that the Oourt should not be dis- 
posed to sean with too much nicety the 
quantum of consideration. What appears 
to me, however, to be quite clear is the 
point with which I began, namely, that 
what my Lord has called the legal justifica- 
tion of the transaction should be tested on 
much wider grounds in the cases where 
there is a family arrangemént in existance, 
If the learned Subordinate Judge had taken 
into his view the fact that there wasa 
partition anda family arrangement, there 
can be little doubt. that his judgment 
would have .been more complete and moré 
correct. 

Thereis only cne point to add. It appears 
bo me that as this family arrangement has 
been acted upon by the defendant Hari- 
charan’s act in improving the house, and 
by the sale to the present appellant Dangal 
Ram, the Court should be inclined not to 
upset the existing arrangement, especially 
as there is really no case made out suffici- 
ent to raise the apprehension that the re- 
spondents have been unfairly freated, 


R, L. Appeal allowed, 
‘3 67 Ind. Cas. 210; 34 O. L, J. 328. ks 
3) 49 Ind. Ces. 886; 23 O, W. N. 118, 
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ALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Drones No. 129 
oF P923. 

November 25, 1925, 
Present :—MP. Justice Cuming and 
à _Mr. Justice B. B. Ghose. 
HEMANTA KUMAR ROY AND OTHERS — 
Pra INTIFF8—APPBLLANTS 
VEFSUS”» a. 
BELATALI MUNSHI, MINOR, REPRESENTED’ 
BY DEPUTY REGISTRAR or Tar 
-HIGH COURT —Dxuranpant—REsPoNDAENT, 
Bengal Penaney Act (VIII of 1885), 3s. 52, 105%- 
Settlement of fair and equitable rent—Kabuliyat, con- 
struction of—-Intention of parties. < 
A kabuliyat contained a stipulation for survey 
being made of the land by the landlord, the tenant 
undertaking to be present at the survey and assisting 
In carrying it out. It was also stipulated that if the 
tenant failed to be present at the survey, he would bo 
bound by the survey made in his absence. The 
standard of measurment and the rate of rent to be 
paid per bigha with regard to each class of land was 
also specified - 
_ Held, that the land within the boundaries specified 
in the kabulıyat was not let out at a fixed rent but 
that ıt was in the contemplation of ths parties that 
there should bea survey and rent should be assessed 
upon the survey of the land within the boundaries 


having regard to the class of land to which each plot 
fell and its area, 


Appeal against a decree of the Special 
Judge, Jessore, dated the- 10th January 
1925, affirming that of the Assistant Settle- 
ment Officer of that place, dated the 13th 
July 1921. . 


Babus ` Hemendra Chandra 
Surendra Nath Basu (Sr), for the Appellants, 
"Babu Biraj Mokan Majumdar, for the 
Respondent. i 


JUDGMENT. 

B. B. Ghose, J.—This appeal arises 
out of an application for settlement of fair 
and equitable rent with regard to a jama 
settled with tenants undere kabuliyat, dated 
the 31st Chaitra 1318 B. 5, 

Both the Courts below dismissed the suit 
onthe ground that the settlement asked 
for was of a certain quafitity of land 
within fixed boundaries, and, therefore, the 
landlords avere not entitled to claim addi- 
tional rent for any excess area. 

An analogous case was decided by an- 
other Bench of this Court of which I was 
a member. The kabuliyats in both the 
cases:are in similar terms, That case was 
remanded for the fixing of the area and the 
rent payable with regard to each class of 
a according to the terms of the kabu- 

yat, 

Jn ol, of lhe kabuliyat now in question 
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there is a stipulation for survey * being 
made of the land by the landlords, the tone 
ant undertaking to be present at the survey 
and assisting in carrying it out. It was 
also stipulated tht if the tenant failed to 
be present at the survey, he would be 
bound by the survey made in his absence. 
Clause (9) of the kabulgyat stipulates as to 
the standard of measurement and also the 
rate of rent to be paid per bigha with re- 
gard to each classof land, i.e., bastu, udbastu, 
palan land, paddy tand, bagat land ete. 
It cannot, therefore; be held that the land 
within the boundaries was let out at a 
fixed rent, but it was in the contempla- 
tion of the parties that there should be a 
survey and rent should be assessed upon 
the survey of the lands within the bounda- 
ries having regard to the class of land to 
which each plot falls and its area. 

The decision, therefore, of *the learned 
Special Judge does not appear to be correct 
and must be set aside. 

The case must be sent back to him for 
settling fair and equitable rent payable 
with regard toeach class of land having 
regard to the rent payable in the locality. 

Costs of this appeal will abide the result, 
Hearing fee one gold mohur. e 

Cuming, J.—I agree. i 

Zz. K, e Appeal allowed. 

' Case remanded. 


$ 
LAHORE HIGH COURT. 
MISOBLLANROUS First APPEAL No. 2511 
oF 1925. 
June 16, 1926. 
Present:—Mr. Justice Zafar Ali. 
MUL SINGH AND ANOTAER—DEOREK- 
HOLDERS —ÅPPELLANTS 4 
Versus . 
LAKHMI DEVI AND OTHERS, REPRESENTA- 
TIVES of UTTAM CHAN D—Dgoraszp— 
RESPONDENTS, e 

Provincial Insolvency Act (Y of 1930), ss. 53, 54— 
Deciding valwlity of transfer before adjudication—~ 
Legality. 

Unless a person is adjudged insolvent, an Insdlvenny 
Court has no jurisdiction to decide whether a transy 
fer of property made by him should be annulled or 
was fraudulent and void. [p. 1056, col. 2.] ° 


Miscellaneous ‘first appeal from an order 


of the District Judgé, Jhelum, dated the 
13th July 1925, ae * * 


+ 
® è s 


8 
-1056 : 
Mr. Man Singh, for the Appellants. 
Mr. Gobind Ram Khanna, for the Respond- 
*en ts. . 

JUDGMENT.—This is an appeal 
against an order ofthe Djstrict Judge of 
Jhelum dismissing a petition presented by 
certain creditors of one Uttam Chand for 
his adjudication as an insolvent. Uttam 
Ohand was convicted of murder and was 
executed after the presentation of the peti- 
tion andthe creditors in whose favour he 
had made certain transfers of property 
opposed the petition on three grounds which 
wore embodied by the District Judge in the 
following issuds :— 8 

(1) Whether in view of the death of Uttam 
Chand, the applicants have now any locus 
standi to proceed with the petition for 
adjudicating Uttam Chand insolvent? 

(2) Whether, if held that the applicants 
are entitled to proceed, the sales by 
Uttam Chand, in favour of the other re- 
spondents Thakar Das etc. constitute an act 
of insolvency under s. 6? 

(3) If the said sales are held to consti- 
tute an act of insolvency whether they can 
now be set aside in view of the fact that 
Uttam Chand hasdied? 

The findings of the learned District 
Judge on the above issues were as fol- 
lows :— = 

(1) Thatthe insolvency proceedings could 


be continued as provided by s. 17 of the , 


Insolvency Act, 

(2) That the sales of tho property took 
place on the 18th of December 1923, and 
the application for thse adjudication of 
Uttam Chand as insolvent was filed on the 
6th February 1824. The petitioning cred® 
tors had obtained two decrees against him 
prior to the date of the institution of the 
application so that prima facie the sales 
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solvency under.s, 6 (b) there being no- 
hing to show that thẹ sales were fraudulent. 
[This appears to be self-contradictory, but 
what the District Judgg meant evidently 
was that the sales fell under cl. (b) of 5,6 
and not under cl (c) | : 

(3) That the sales should not be set aside 
as the purchasers acted in good faith ete. 

. "(The igsue as stated above was whether 
the sales could be set aside in view of the 
fact that Uttam Chand had died). , 

Counsel for the appellants contends thaf 

aving decided the first two igsues in 
favour of the petitioners, the learned District 
Judge should have proceeded to make an 
order of adjudication before deciding issue 
(3). This contention is correct and must 
prevail. Unless a person is adjudged insol- 
vent, thesIngolvency Court has no jurisdic- 
tion to decide whether a transfer of proper- 
ty made by him should be annulled or 
was fraudulent and void. In other words, no 
order under s. 53 or s. 54 of the Insolvency 
Act ein be made unless the transferor has 
been adjudged insolvent, The order of the 
District Judge in respect of issue (3) is; 
therefore, ultra vires. 

I accept the appeal, set aside the order of 
the District Judge and remand the case 
to be dealt with in accordance with law. 

Ri L. Appeal accepted. 

P Case-remanded, 


[95 Is 0. 1996} 
[er appear to have constituted an dct of 
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Abad I—Entries in first abadi and Settl@ment Khasra, 


— Possession—Ounershrp, proof of 

In the entry in the first abadi one N was recorded 
asthe owner ofa particular plot and his name was 
also entered inthe subseqtent Settlement Khasra as 
owner of the plot. His grands®n thereafter continu- 


ed in possession of the plot in assertion of his title as. 


owner: 

Held, that the evidence was sufficient to support a 
finding that the grandson was the owner of the plot O 
MonaumaD Hariz ALIv, MAHBUB ALI 296 

Suit for ejectment agarnst trespasser—Single 
proprietor, right of—Decree, effect of 

A single proprietor is entitled to maintain asuit for 
ejectment from a house in the village abadi against a 
trespasser who is nota proprietor Decree in such a 
suil enures for the benefit of the entire proprietary 
bedy. L BUDHA SINGH v Sant SINGH 121 


Accounts, suit for. See REOBIVER, OFFICIAL 436 


Acqulescence, See GIFT 406 
and delay, distinction between—-Delay, effect 
of—Injunction, when may be granted 

The word acquiescence is used in two senses, some- 
times it is used to denote conduct which is evidence 
of an intention by the party condycting himself to 
abandon an * equitable right, sometimes to denote 
conduct from which another party would be justified 
in inferring such an intention, 1e, it is some- 
times employed as equiwalent % conduct which 
amounts to a release, and sometimes ag equivalent to 
conduct which creates on estoppel or constitutes a 
promise, for which the acts of the defendant supply a 
consideration. Acquiescence, properly speaking, re- 
lates to inaction during the performance of an act, 
laches relates to the delay after the act is done. 
So to fix acquiescence upon a party it should un- 
' equivocally appear that he knew the fact upon 
which the supposed acquiescence is founded, and to 
which it refers. 

Laches to bar the plaintiff's right must amount to 
waiver, abandonment, or acquiescence and to 1aise a 
presumption of any ofthese, the evidence of conduct 
must be plainand unambiguous. Delay may imply 
and be evidence of release or abandonment of right. 
Two circums always important in suah cases 
are the length of the delay and thenature of the acts 
done during the interval which might affect either 
party and*cause the balance of justice or injustice in 
taking the one course or the other, 50 far as relates 
to the remedy. 


we 





Mere délay in suing is no bar to a legal remedy ` 


unless it amounts toa waiver or an abandonment of 
the rights sought to be enforced or to acquiescence 
in the act complained of and where there is a vested 
right or interest in any party, it cannot waive or 
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Acqulescence— concid. ° . 


abandon that right except by an act equivalent tr an 
agreement orfa license Where there is no evidence 
of this, the Court will grant a mandatory injunetion, 
if the injury complained of 18 of a very serious nature 
or if the defendant has acted in a high-handed and 
unfair manner N MurarizaLv. BALKISAN 636 
, Whether question of fact or of law. See 
APPEAL, SECOND 636 





Acts—General, ~ >» 


e 
Act 1860-—-XLV. See PENAL Cove. 
-— 18681-—-V. See POLIOR Act. 
-—— 1865—-KX See Succession Act. 
—— ]&67—~JIT. See PUBLIO GAMBLING Act. 
—— 1870—VII See {ourr FEES Act. 
— 1871—-XXIL. See Pansioxs AOT. 
——— 1872—J. See EVIDENCE Aor. 
-— 1872—IX. See CONTRACT Acr. 
-— 1877~-]. See Sprorrio RELIEF Act, = 
— ]&77 KM. See LIMITATION ACT, 

— 1878 ~I, See Orriu Act. . 
—— ]€8i—V See PROBATE ARD ADMINISTRATION Act. 
1682—-IV. See TRANSFER or PROPERTY Act. 

1882-—-V, See EASEMENTS Act. 
1882—R.V. See PRESIDENCY SMALL Oausg Courts 





+ 





Acr, 
1883--X1X. See LAND IMPROVEMENT LOANS Act. 


—— 1887—IX. See  PBrovinoian SMALL CxS: 
Courts AOT. 

—— 1890--VIIT Ses GUARDIANS AND Warps Act. 

— 1890— IX. See RATLWAYS Acr 


—— ]891--] See LAND ACQUISITION ACT 

-— 1898—V. See ORIMINAL PROOEDURE Gope. 
—— 1899—II See Stamp Aor. 

—— J899—TX See ARBITRATION AOT 

—— 1903— XV. See BATRADITION Act, 

—— 1907—III. See PROVINCIAL Ixsonvency ACT. 
—— ]908—V. See Orv Procepurr Cone. 

~—— 1908—IX See LIMITATION Act 


~= 1909—XVI. See REGISTRATION Act 4 

—— J9OY— III See eect Towns elxsotyrxci 
CT, 

~ 1910—IX. Seeditecrriciry Aor 


—— 1913—VLH. See COMPANIES Acr 
———- ]920—V.- See PROTINOLAL Ingotvexcy Act 
- --- 1822— XI See Income Tax Act. 


* Acts—Bengal. 


—— 1859—XI. See BENGAL Lann RENENUR SALRE 
——~— ]870-—-VI. See VILLAGE UHAUKIDARI Acr, 
-— J880—-JX. See Cress AOT. 

——— 1884—JII]. See BENGAL MUNICIPAL Act. * 
—— 1§85—VIII. See BENGAL TENANCY ACT. 

m 1920—JIL ‘See OALCUTTA RENT Act, 
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‘ . Acts —Bombay. 


Act 187@~—IL1. See BOMBAY HEREDITARY OFFICES Aor. 
S 1876—X. See BOMBAY REVENUE JURISDICTION 


; ACT. 
-— 1879-—V, See BOMBAY LAND REVENUE ODB. 
— 1879--XVII, See Dexxwan AGRICULTURISTS’ 
i Reiter Act 


m 1886--V. See Bowsay HEREDITARY OFFICER ACT 
———- 1901--ITI See Bompar District AUNIOIPAL 
@ Act, 

F Acts—Burma. 
——— 1898—XTII, See Buma Laws Act. 
Acts—C. P. 


1898-0 XI. See O P. Tenanoy Act. 

=— 1899—KX1IV. See O. P. Court or Warps ACT. 
—— 1917—II See O. P. LAND Revenue Act. 

——— 1990—I, See O P. Tenanoy Act. 

+ 


Acts—Madras. 


1908—I. See MADRAB Estates LAND ACT 
1920—X1V. See Mapras LOOAL Boarps ACT, 


Acts— Punjab. 
~——— 1872—lV. See PUNJAB Laws Act. 


e—a 


—- 1918—-VI, See PUNJAB COURTS ACT. 
——- 1920—I, See PUNJAB LIMITATION (Custom) ACT, 


? Acts—U, Pe 


1869-——-I. See OUDE ESTATES Act. 

1886-—-XXII See OUDH RENT Act. 

1901—I. See Aara TENANOY ACT 

1901-—l4. See U P. LAND K&VENDE ACT. 
1$(6—I]. See U, P. MUNIOLPALITIES ACT. 
-Ly19-——VUT. See U P Town Improvement Act. 
1922A], See Ack PRE-EMPTION AOT 


Regulations. 


Reg. 1798—1. See BENGAL PERMANENT SEITLEMEKT 
BGULATION. 

1£06---X VII, See Lanp REDEMPTION AND FORE- 

CLOSURE REGULATION (BENGAL), 


ere i aa akan 


Aqverse possession. See LIMITATION Act, 1908, a 





I, ART. 144 7 
against life-estate-holder—Reversioner, whe- 
ther affected 


‘he title of a reversioner is not extinguished by 
adverse yoreessicn against the life-estate-holder N 
MULIA Bat v. AMRU 18 


- Hindu widow entitled by custom only to 
maintenance Poasession by widow of her hus- 
band's property as hia herr— Absolute tule, whether 
may be achu ed, 

Wherg a Hindu widow who accqrding to the custom 
ofthe family is entitled to maintenance only, obtams 
possession of her husband's property on his death 
claiming as his heir*gnd without any open assertion 
of full title, her possession must be considered to be 
that of a life-cstate and will not ripen into ownership 
after the expiry of 12 years. O Raw Rasi v. BALBHADAR, 
A. I. R. 1926 Oudh 497 432 


Mortgugee's possession— Assertion of title. 
A mortZagee cannot by meie assertion of title start 
ession adverse to the mortgagoror his heirs. L. 
JIWAN SINGH v, Guasira, 8 L. L. J. 277 
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INDIAN CASES. 


dverse possession—concld. 
Possession under invalid document— Possession 


, [1926 


for more than 12 yearse-Prescription—Admissibtlity 

an evidence of document. 

A person taking possession ginfer an invalid docu- 
ment and retaining 16 for more than 12 years acquires 
title by prescription and the document though invalid 
can be looked atfor delermining the nature of the 
possession O Raw Upir UPADHIYA v. BHAGWAT 
Prasman, A. I R 1926 Oudh 560 438 


. Agra Pre-emptlon Act (XI of 1922), ss. 2, 18— 


Pre-emption decree concerning transfer before Act— 
Non-compliance with s. 18, effect of—Rwal pre- 
emption suigs—Single appeal, when allowed. 
e The provisions of s.18 of the Agra Pre-emption Act 
are governed bys 2 of the same Act, and, therefore, 
do notapply torights agquired undera decree with 
respect to a transfer made, before the commencement 
of the Act. 

Non-compliance with the provisions ofs. 18 of the 
Agra Pre-emption Act 1s a mere irregularity and does 
in no sense amount to a want of jurisdiction, or m 
any way by itself nullify the decree ed. 

The procedure laid down in the iast sentence of 
5. 18 of the Agra Preemption Act can apply only 
where a single consolidated decree as contemplated by 
8.18 has been ed and not where separate decrees 
are passed. A ve SUGHAR Rar v, DHABAM Ras BINGE, 
24 A. L. J, 802 959 


Agra Tenancy Act (|| of 1901), 88, 4, 20— 
Thekadar, interest of, whether transferable—Lease 
for agriculiural purposes—Transfer of Property Act 
(IV of 1882), ss. 108, 117. 

Although the word ‘thekadar" ins.4 (6) of the 
Agra Tenancy Act includes every farmer or other 
lessee of pioprietary rights, it does not follow that : 
every theka is governed by the said Act 

The general law as to transferability of leases is 
contained in the Transfer of Property Act and the 


* Agra Tenancy Ac? applies only to leases for agricul- 


tural purposes. 

Section 20 of the Agra Tenancy Act which makes 
the interest of a thekadar nop-tranaferable applies only 
to thekas held for agricultural purposes. 

Where an entire village, part of which consists of 
waste and abadi land, is leased to a thekadar under 
a zar-t-peshgt lease, with authority to let out the land 
to tenants, and the right of ihe lessee is declared to 
all the income, produce, mal and profit arising from 
mal, sar items, sir land, high and low lands, water and 
forest produce, tanks and ponds, groves, markets, 
baras ‘enclosures), and there is no mention of any 
intention on the part ofthe lessee to cultivate the 
lands himself, and the lessee is tobe responsible for 
payment of Government Revenue and cesses, the 
primary object ef the leace is not agriculture, 60 as 
to be exempt from the operation of s. 108 of the Trans- 
fer of Property Act, and to be governed by s. 20 of 
the A Tenancy Act. A BALLABHMDAS v. MURAT 
Narain SINGH, 24 A. L. J 489; L, R.7 A. 113 Rev; A. 
I R. 1926 All 432; 48 A. 385 1048 
mæ S 154—NMuafi, grant of—Conditiow agaist 

transfer, effect -of—Forfeuure. 

An entry in the uajib-ul-arg relating to muafi land 
provided as follows: 5 

“The rent of this jand has been excused from of 
old, and no services are required. For the future 
also the land shall continue to be 1ent-free, but the 
muayidar shall not have the power to sell or mort- . 
Rage : 


a 
Agra Tenancy Act—concld. 


è 

Held, that the land was 
condition that ıt was not sold or mortgaged and that 
in case of a sale or mortgage it was liable to resump- 
tion or forfeiture. A Mo@amEep Fipa HUSAIN KHAN v. 
Hazer SIKGH P 717 
——--—~ S, 16 7 —Revenue cases. 

Section 167 of the Agra Tenancy Act ousts the re- 
visional jurisdictron of the High Court over applica- 
tions or suits brought under the said Act 
Dasw OHHEDI Koer, 24 A L J.537, AI R 1926 All. 
398 559 
—— §. 194 —Co-sharer landlords—Tenant, interest 

ef, purchased by co-sharer—Ejectment-— Procedure 


GENERAL INDEX. 


anted rent-free with \ 


A BHAGWAT 
« —Dismissal, w 
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not tagen place. N PANDURANG v. Bara, 8 N. L.J 14, 
A. I R. 1925 Nag. 251 371 


; Appeflate Court without jurisdiction 
to entertain appeal—Decision on merits— Legality 
See JURISDICTION OF COURTS 243 


———_— Sg Sa -fee on prayer for 
possession not pard— Prayer 
ther proper— Procedure. 

It is not proper to dismiss the appeal where the 
memorandum of appeal asks for possession but is not 
properly stamped for such a Prayer, if the party gives 


A tenant cannot deny the title of his lessor during è up the claim for possession and merely’ seeks a 


the subsistence of the tenancy 

A co-sharer landlord who qyirchases the interest of 
a tenant in a holding is entitled to the benefit of 
the provisions ofs 194 ofthe A Tenancy Act 

If two co-sharers are not agreed as to the eviction 
of a tenant, the tenant must stay on and it makes no 
difference that the tenant happens to be one of the 
co-sharers themselves A RAM AUTAR OHAUDHURI v. 
Kasai OHAUDHURI, A I R 1926 All 544 48 
— 3. 202—RFeference to Revenue Court—Ctvil 
-~ Court, power of, to revoke reference 

Once a Civil Court refers a matter to the Revenue 
Court under s 202 of the Agra Tenancy Act, ıt has 
no power to revoke its order of reference or to decide 
the case for itself. The decision ofthe Revenue 
Court on such a reference is binding on the Civil 
Qourt. A BALDEO Sarrawar v BINDESHRI Prasan 844 


Allyasanthana famtly—Remoteness of relationship 
—Relatrons not observing pollutron—Heirshrp— 
Reversionary heir, whether succeeds to right of ques- 
toning alienation. 

Per Phillips, J —Under the Hindu Law, heirs must 
come within 14 degrees of the deceased and similarly 
there must be some limit to the remoteness of rela- 
tionship in AMyasanthana families ın South Canara 
and it does not extend toa remote relation who does 
not observe pollution. 

When a reversionary hew succeeds to the right of 
a parson entitled to question an athienation, the 
reversioner himself would .prima facie have that 
right. M SBCRETARY or STATE For INDIA v DUGGAPPA 
BHANDARY 789 


Allahabad High Court Rules framed under O. 
XXI, ra 124. See O.P. O., 1908, O XXI R. 43 
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@® 
‘Appeal L ober ee Court, power of, to take 
notice of events which have happened sence date of 
decree, complained of —Ciml Procedure Code (Act 

V of 1908), O0. XLI, r. 88 

An A pellate Court has power to make such orders 
as a Judge of first instance could have made if the 
case had been heard by him at the date on which the 
appeal was heatiieby the Appellate Court. In asproper 
case an Appellate Oourt has jurisdiction to take notice 
of events which have happened since the date of the 
judgment “complained of and to mould the relief in 
such a way as to suit it to the altered state of things 
or conditions, 

Where in an appeal arising out of a suit for an 
injunction it appears to the Appellate Court that 
since the decree of the Trial Oourt the threatened 
injury to the plaintiff has been carried into effect, the 
Gourt can in a proper case grant a relief to the plaint- 
iff by way of declaration or otherwise which would 

® 


~ 


- declaration The proper procedure ın such a case is 


to pass an opor striking out the prayer relating ta 
possession and to hear the appellant with regard tẹ tho 
rest. L Katwav Hira Lan 905 


——— Judgment of reversal, contents of 
In a reversing judgment the Appellate Court must 
come into close quarters with the judgment it reviews 
and meet the reasoning employed by the Trial Judge 
therein, in orderto upset the latter's conclusions. 
An appellate judgment which does not comply with 
this test and proceeds on erroneous assumptions on 
important and essential points is liable to be uj set 


on second appeal. N SHAHABUDDIN ~v. VILAYAT ALI 
KRAN 4 614 
———— New gage—Praotice. See PLEADINGS 

294 


= Buit partly decreed---Execution of 
decree, whether bars right of appeal. See ESTOPPEL 


10 

© 
~ (Second). See PUNJAB PERR-EMPTION eAOT, 
1913, s 5 ° 153 





angamini, . 

The conclusion that a certain process is not 
‘wcrentific’ involves a question of law which can be 
gone into in second appeal, N SHAHABUDDIN v gVILAYAT 
ALI KHAN 614 


——---—_—. Construttion of documents—~Question, 
whether of fact or of law—Kumaon Divinon Riles 
—Commissioner, whether can interfere with finding 
of, District Judge. S . 
Where a District Judge in the Kumaon Division gives 
whatheconsiders to be the properconstruction of instru- 
ments of title or of contracts or Statutes or any other 
documents whichmay be the direct foundation ofrights, 
his view of the legal effect of such documents may bs 


amana 


aan a before the Gommissioner 1n second appeal. » 


heré, however, all that the District Judge 1s called 
upon to do is to consider the history of case by 
collecting together and putting in their chronological 
order documents of title which are merg pieces of 
evidence involving no question of construction, the 
inference which he elraws from those pieces bË cvi- 
dence is a fact which cannot be upset by the Commius- 
sioner ‘The test in all these cases js, is the ccaclusi&n 
of fact which in appeal a party seeks to get rid of by 
argument bafore éhe Commissioner a queation of fact 
founded upon the effect of a series of documents or of 
one document quite apart from any difficulties of 
construction, treating the documents as being narra- 
tives of events recorded in them? Ifthey are merely 
narratives of events recorded in them anti if the 


phraseology of the documents is such that they givee 


rise to no difficulties of construction, the documents 
may be treated as part of the ‘history of the case an 
r = + e + 
o « 


or possession given UP. 


put him én the position as if the threatened injury had * 


¢ | d 


e 6 
1080 


Appeal (8econd)—concld. 


a conclusion founded upon them cannot beemade A 
subject of appeal. If, however. the documents eve 
rise to a question of nicety of con-trretin, then 
whatever decision the Imstfict Judge may come to 
can be challenged in appeal before the Commis- 
sioner A Gosain v. Puran SINGH, 24 A L. J. 709: A 
I. R.1926 All 542 582 


— Fhħding’ of fact—3lisconception of 
e law and evidence, effect of—Acqurescence, whether * 
question of fact or of law. 

The High Court can interfere in second appeal with 
the findings of fact of a lower Appellate Court in a 
case wRen its conclusions are based on a misconcepy 
tion not only ofthe law applicable to the question 
involved but also of the pleadings ang of the evidence 
in the case 

Woquiescence is not a question of fact but of legal 
infarence from the facts found and can be gone into 
in second arpeal. N MURARILAL v BALKISHAN 636 
— Matter not pressed in lower Courts, 

whether can be pressed in second appeal 

Where an objection to the validity of a notice of 
ejectmentsis not pressed in the Trial Comt or the First 
Appellate Coyrt the matter should not be allowed to 
be pressed for the first time in second appeal. L 
MUHAMMAD Din v ALLAH DITTA, 8 L. L. J. 158 444 
—— Remand in appeal, order of, eee 








appealable 


Arbitration—Decision on matter not referred— 
Reference, test of-—Personal knowledge, use of— 
Award, validity of. 

An arbitrator has no jurisdiction to decide a matter 
not referréd to him for arbitration and the fact that 
th8 arbitrator genuinely believed that the matter had 
been referred to him makes no manner of difference. 
The final decision a8 to whethera particular matter 
was referred or whether a particular party had çon- 
sented to refer ıt lies not with the arbitrator but with 
the Court. 

Unless the parties express] 
course, no arbitrator has any right to decide the matter 
referred to him on his personal knowledge Still less 
has any arbitrator aright to accept and adopt as his 

e own the purely personal knowledge of another arbitra- 
tor. An award based on such personal knowledge is 
bad in law M Krorraparti  GOPALAM v MYNENT 

SURYANARAYANA, 50M L.J 514, 23 L. W. 681, (1926) 

M. W.N. 445, A. I. R. 1926 Mad 752 , 740, 


Suits pending in Courts—Provision for modi- 
fication of decrees by award, validity of— Award, 
enforcement of—Civil Procedure Code (Act V of 

. 1908), 0. XXI,+r. 4; 

“An agreement to refer to arbitraticn providing that 
the cases pending in Courts at the time between the 
parties should be deemed to be dispcsed of according 
tothe award, and that if &ny decrees ke passed 

, during the pendency of the arbitration proceedinge, 
they, too, should be subject to the award and be 
modified accerdifigly, is valid 
parties. ; 

“In such a case as the above, in the case of decrees 
passed before the award, the award may be treatcd as 
an adjustment of the decrees within O. XXI, r 2, 0. 
P. Cand in the case cfthe suits thatare still end- 
ing, the award may be filed by way of defence and 
decrees obtained on its basis. A Ram Devi v Gaxnenr 
Lat, 24 A. L. J. 48Q 48 A. 475, A. L R. 1926 e 

: 6 


consent to such a 


and binding on the 


. 4 . 
badhan 


INDIAN CASES, : 


[ 

Arbitration Act (IX of 1899), 8. 4 {b), inter- 
pretation of—Netesmty of written subfnission to 
arbitration —Awardgunder English Law, suit on— 

Award, setting aside on Nah of misconduct - Engish 

awards, filing of. in Indian Courts. 

It 1s an essential ingredf#nt in a valid submission 
to arbitration alike under the Fnglish Arbitration Act 
and under the Indian Arbitration Act, that the agree- 
ment to arbitrate should be contained in a written 
document signed by the parties fo the submission or 
by their agent ar agents duly authorised in that 
Behalf. j 

An award under the English Arbitration Act duly 
made in accordance with the English Law can be 
enforced by a suit in a Court in India and cannbdt be 
set aside by an Indian Court on any ground of mis- 
conduct or irregularity on the part of the arbitrator. 

Only an award made pursuant to 8 submission under 
the Indian Arbitration Act can be filed in a Court in 
India, for it is onlpover such an award that the Court 
has complete contiol. Awards made in England under 
the English Law cannot be so filed in ra. C JOHN 
Barr & Oo.v KaxooraL & Co., 53 O 85; A. L R. 1926 
Cal 938 21 


88, 8, 9—Reference to arbitration— Ofieral 
Receiver, whether “party’—Barred claim, whether 
can be referred—Sanction of Court, whether neces- 


sary. 

The Official Receiver or the trustee in bankruptcy 
is neither bound by, nor can he enforce, a submission 
to refer disputes to arbitration entered into by the 
insolvent before his adjudication. 

The word “party inss Band 9ofthe Arbitration 
Act does notinclude the “Official Receiver.” 

Quere —Whether unders 59 of the Provincial lngol- 
vency Act the Official Recerver before submitting a 
dispute to arbitration needs the sanction ofthe Court 
and whether areference in the absence of such sane- 
tion is void. 

A party cagnot submit to arbitration a claim for 
damages arising out of a contract aftér his right to sue 
for damages bas become statute-barred. S In the 
matter of TAB ARBITRATION ACT, 19 8. L. R. 24; 4.1 R. 
1926 Sind 209 . 750 


m wren $8, 11 (2), 14—Notice of filing of award by 
arbitrator, failure td give, whether ntiates award. 
The failue’ by an arbitrator to give a notice of 

fiing of the award as 1equired by s 11 (2) of the 

Arbitration Act does not by itself vitiate an award 


which is otherwise valid or afford any ground for 
having it set aside. § Louis Daerrus & Co. v. TARA- 
CHAND GANSHAMDAS 378 





— 8, 19—Ciınl Procedure Code (Act V of 1908), 
Sch II, para, 18—Arbitration—Sutt filed in Court 
—Stay of suit, failure to obtain—Award, whether 
bars suit. 9 
Where no applicaticn is made for the stay of a 
suit cn the giound that the subject-matter cf the 
suis has hkecn 2efer1ed to arhiMaticn, an award 
made by the arbitzators cannot oust the jumsdic- 
tion of the Court to try the suit and cannot be 
leadedasa bar to the suit $ PARDANANI & Co. v. 
onN Batt & Co., Lo., A J. R. 1926 Sind. 66 481 
Award. See ConsTRUCTION OF DOCUMENT 140 


Eengal Land Reverue Sales Act (XI of 1859), 
58. 5, 6, 33—Contract Act (IX of 1872), s. 59— 
Arrears of land rervenue—Sale— Notice under s. 6, 
necessity of—Irreguldiiiy—Sale ukhen can be set 
aside— Substantial wjury— Cesses, whether can be 


wncluded in arreare—Sale held, in absence of 


© 
< + Dg 
Vol. 9 ; GENERAL INDEX. ° 1.61 
Bengal Land Revenue Sales Act—coneld. 5 Tenancy Act—contd, è $ 
arrears, legality of—Puyment® towards particular cov ant which involves a forfeiture must bi 


kist, appropriation of., 

A notics under s. 5 of the Bengal Land Revenue Sales 
Act must issue before a mehal has become liable to sale, 
whereas a notification under s 6 of the Act has to be 
issued after the property has become liable to sale—a 
date for sale having been fixed. A combined notifica- 
tion under ss, 5and 6 cannot, therefore, be legally 
issued.. i 

The amount of cassea due cannot be included in 
the amount recoverable under the Bengal Land 
Revenus Sales Act. 

Where there ara no arrears of land revenue there can 
be no sale under the Bengal Land Revenue Sales Act 
and if a sale takes place in such a gase, the Civil Court 
has jurisdiction to set ıt aside apart from the Act. 

Whether a non-compliance with the provisions of the 
Bengal Land Revenue Sales Actamofints to an illegality 
or an irregularity, it can only be a ground for sat- 
ting aside a sale if the party complaining succeeds 
in proving that substantial injury has resulted from 
such non-compliance What is meant by the word 
‘irreguarity’ in s. 33 of the Act is the effect of the 
sale having been held contrary to the provisions of 
the Act, Whore, therefore, a Collector has jurisdic- 
tion to hold a sale, non-compliance with any of the 

rovisions of the Act will render the sale liable to 
be set aside only on the ground that a party has 
sustained substantial injury by reason of the illegality 
or irregularity complained of 

Wherea party making a remittance of land revenue 
to the Collector specifies the particular kist towards 
which the payment must be credited, the Oollector 
has no authority by virtue of the provisions of s. 59 
of the Contract Act to credit the payment towards 
any other kist. 

Per Graham, J.—The notification under s. 6 of the 
Bengal Land Revenue Sales Act oughtgo be issued in 
all cases, and it cAnnot be dispensed with on the ground 
that a notification has already been issued under s. 5 
of the Act. 

Section 59 of the Contract act applies to payments 
of Government revenue. C Lat BEHART MAITY v. 
RAJENDRA Nata Marty, 30 O. W.N. 618,43 O.L J. 
468; A. T. R. 1926 Cal. 866 : 353 


Bengal Municipal Act (HI of 1884), ss. 44, 204 
—Acts done by Commissioners—Deleqution of powers 
by Chairman, ss20e of —Issue of notice under s. 204 
directed by Vice-Chiirmin—Legality. 

Saction 44, Bengal Municipal Act, draws a distinction 
between acts done by Manicipal Commissioners and 
those done by Commissioners ata meeting. 

Under s. 204, Bengal Municipal Act, an application 
must be taken as being used in a general sense and as 
covering not only prosecutions but all matters in- 
erdental to or connacted with prosecutions 

Where delegatien of powers by the Chairman tp the 
Vice-Ohairman is proved the latter is competent to 
direct the issue of a notice under s 204, Bangal 
Manicipal Aet GC OHATRMAN, HONRA. MUNIOIPALITY v. 
RAMBARUP SEROUGRA 726 


Bengal Permanent Settlement Ragulation (| 
011793), Arts. IH, [7 & VI, See Ingon Tax AOT, 
1922, s 6 539 


Bengal Tenancy Act (VHI of 1835), 8. 11—Land- 
lord and tenant—Lease—Covenant agatnst alienation, 
construction of—Right of re-entry—Covenant, validity 
of. . . 

| 


construed strictly as against the grantor, but the co- 
venant must be read as a whale. 

A lease contained the following clause -— 

“Tf there is necessity for you and your heirs to sel! 
the said lands and jamas, then you and your heirs 
shall sell or transfer the same at proper value to us 
and our representatives; bedides fhis, you shall not 


e ‘be, competent to sell, or make a gift of the property 


to any body or to transferit in any way; if you o! 
they dosthe same shall be rejected by Oourt anu 
your osat nim howla right shall be cancelled and we 
skall be entitled to the right of khas possession®.f the 
said properties.” 

Heid, (1) ina h a true construction of thr 
covenant taken a whole the right of re-entry was 
intended to extend to the representatives of tif 
lessors if and when any sale took place by the lessees 
of the land and jamas comprised in the deed; 

(2) that the covenant did not offend against th- 
provisions of s. 11l of the Bangal Tenancy Act, inas 
much as the lessees were not absolutely debure) 
from alienation but merely restricted as to the persun. 
in whose favour they were to glenate and they wer. 
protected by the fact that the sale was to be made a: 
a prover value. CO ARPIN Kaan v. OHANDI CHARAN 
Qusa, A. I. R. 1926 Oal 950 252 


—— 8, 4O. See Evipance Aot, 1872,s.74 966 
—— $, 50 (2)—PrePimption—Uniform rent fe 
twenty years—Proof. 

In order to establish uniform payment of rent, fe- 
purposes of the presumption under s. 50 (2), Benga! 
Tenancy Act, for twenty years, it is not neeessary t> 
produce rent receipts for the entire period of tweaty 
years preceding the suit. Uniform payment for wan’ 
ing years may be proved otherwise by other proc! 


and from surrounding circumstances. G GULA) 
HUSAIN PRrRADHANIA v K 8. BONNBBJRE, 30 OWN 
520 . 525 





8, 52—Additional rent for additional aren 
—Kabuliyat, constructio of—Intention of parties 
A kabuliyat provided that rent should be payabiu 

at certain rates with regard toa certain quality «of 

land which would be found on measuyment andes : 

survey, at which the tenant bound himself to L-e 
resent : 

Held, (1) that it could be inferred that the lancs 
as dascribed within the boundaries specified in ths 
kabultyat were not let out at the fixed jama mention- 
ed ın the kabuliyat, but that it was the intentjon.° 
the parties that the land should be assessed upon a 


survey ofthe lands within the boundaries having, 


regard to the class of land and area of each plot, 

(2) that it was, therefore, competent to thelandlo: | 
to make an application for increase of rent on acejul : 
of increase of area. O Hewantra KUMAR Roy v, MESI nt 
Bw, 30 0. WON. 640 984 
m $3, 52, 105--Settlement of fair and equita! t 

rent—Kabuliyat, construction è of- Intention ef 

artes. . 

A kabuliyat contained a stipulation for survey 
being mads ofthe land by the landlord, the tena: ! 
undertaking to be present at the survey and assist. 
ın carrying it out Jt was also stipulated that if the 
tenant failed to be present at the survey, he wdéuld be 


bound by the survey made in hia absence. The e 


standard of measurment and the rate of rent to ne 
paid per bigha with regard to ich class of land was 
"aso specified: 9 : ~:? 


& 


e * 


1062 . 


Bengal Tenancy Act—-contd. 


Held, that the land within the boundaries cad 


in the kabuliyat was not let out at a fixed rent but 
that it was in the contemplation of the parties that 
there should bea survey and rent should be assessed 
upon the survey ofthe land within the boundaries 
having regard to the class of land to which each plot 
fell and its area. C Hasanta KUMAR Roy v. BELATALI 
Monsu, 300 W. N.43, Æ. I. R. 1926 Osl 848 1055 


8, 71—Tenant removing crop without its 
appratsement— Presumption. | ae 
Where a tenant removes a crop without having it 


INDIAN OASES. 


[oze 


Bengal Tenancy Act—contd. e 


matter which has alrésdy formed the subject of an 
application under s. 105 of the Act. 

e decision of an applicAtion under s. 105 of the 
Bengal Tenancy Act to have fair and equitahle rent 
settled in respect ofa holding on the basis ofa 
Record of Rights does not involve the decision of the 

uestion asto whether the holding in suit is rent- 
or rent-paying and it is not, therefore, a bar to 


* ge subsequent suit for the decision of the quéstion 


whether the holding is or is not rent-free. 
In such a suit, however, the plaintiff is not entitled 
to ask for a declaration that the order” passed under 


ndlord is entitled to the full measure? $ 105 by the Revenue Officer is not binding upon 


properly appraise, tfe presumption arises against 
im and the 


ofcrop as of the best crop in the neighbourhood ofa 
similar character to that harvest Mat HARGOBIND 
SINGH v KISHUNDEYAL Gore, 7 P. L. T. 671 966 
—— 88, 105,106, 109—Record of Rights, entry 
in—Applicatton for correction—Dismissal for 
default, efect of—Rent suit, maintainability of. 
A suit for rent is a suit for relief against an alleged 
grievance which the plaintiff is entitled to institute 


* under the general law. The suit does not concern any 


matter which may form ,the subject of an application 
or suit under s. 105 or a 106 of the Bengal Tenancy 
Act, and, therefore, s 109 of the Act cannot operate 
as a bar to the maintainability of sucha suit, merely 
because in dealing with the defence raised in the suit 
fhe Gourt may have to decida, on matters which were 
the subject of an application under s 105 or 106. 

Section 109 of the Bengal Tenancy Act is only a 
bar to the entertainment of an application or swt and 
not to the entertainment of a defence to an action. 

Where ef application under s.105 or s. 106 of the 
Bengel Tenancy Act is dismissed for default, the 
order does not amount to a decision, ingsmuch as 
there is no adjudicaticdh onthe merits. Th effect of 
such dismissal is to leave the Record of Rights as dt 
was finally published, but the record creates no title 
in favofir of any body, and only raises a presumption 
as to the correctness of the entries therein, to avoid 
which it is not necessary to institute a suit. The 
Record is always a rebuttable piece. of evidence. GC 
MAHENDRA NATH SASMAL v. PROBAL HANDRA MUKBRJEE, 
53 0. 475; A. L R 1926 Oal 980 e 87 
——— 8, 105, 109—Landlord and tenant— 

Enhancement of rent, application for—Suit for 

correction of entry in Record of Rights, whether 

maintainable. 

In a Record of Rights certain lands were recorded 
as forming part of one jama. The landlord made an 
application for increase of rent under s 105 of the 
Bengal.Tenancy Act and the rent was increased. The 
fenant subsequently brought a suit for a declaration 
that the Record of Rights recording the lands as 
ap ee to one jama was erroneous and that a 
fale of the lands held in execwtion of a decree for 
arrears of rent was void: 

e Held, that the guestion whether the lands were 
included in one jama or not was not a matter regarding 
which the application under s. 105 was made and that, 
therefore, the suit was not barred by the provisions 
of g 109 ofthe Act © Basanta Kumari Desi v BENI 
MADHAB MAHAPATRA 788 
mn 83. 105, 109-—Settlement of fair and equitable 

rent,* apolication for—Sutt for declaration that 


n laintiff ie lakhorajdar, whether marntainable. 


order that s 109 of the Brngal Tenancy Act 
should opsrate as a toa civil suit, it must be 


him, for if such a prayer is made the suit would in- 
volve a matter whichewas the subject of the applica- 
tion before the Revenue, Officer. G PRIYAMBADA DEBI 
v PRIYA Nara BANERJER, 43 O. L. J. 327; 30 O. W. N. 
826; A.I. R 1926 Oal. 822 334 


s. 108 — Revision of order—A pplication made 
within 12 months, whether sufficient. f 
For the purposes ofs 108 of the Bengal Tenancy Act 
it is sufficient for an application for revision of an 
order to be made within 12 months from the date of 
the order sought to be revised, even if the passing of. 
the order of revision takes place more than 12 months 
after such date C Ruasyes Oase Law v. KRDARNaTH 
Manik, 30 O. W. N. 638; A. I. R. 1926 Cal. 849 971 


8.120—Zerait land—- Admission by tenant 

as to character of land, admissibility of—“Agree- 
ment of compromise,” meaning of. 

A right of occupancy under the Bengal Tenancy 

Act isa statutory right and cannot be conferred by 


gift. 

Sub-section (2) of s. 120 of the Bengal Tenancy Act 
does not exclude as inadmissible in evidence an admis- 
sion by the tenant that the lands let to him are zerazt 
lands of the landdord, such an admission is relevant and 
admissible, but it is probative evidence only, which, 
like any other relevant fact, has to be considered and 
such weight given to itas underthe circumstances 
of the case it, is entitled fo have, For instance, if it 
should appear to the Judge trying the case that the 
admission was made contrary to fact by a person 
anmous to obtain a lease of the land from the land- 
owner refusing to let unless the admission was made, 
its probative value would be worthless and might be 
disregarded, but ifthe admission were made in a 
‘case in which it was doubtful on the evidence whe- 
ther the lands were cerait or str lands of the proprietor 
the admission in theopinion of the Judge hearing 
the evidence would be valuable as enabling him to 
ae at a conclusion on contradictory evidence of 
“fact. 

Sub-section a) of s. 126 of the Bengal Tenancy Act 
lays down that land cannot be recorded as proprie- 
tor’s private land by reason of its having been decided 
to be guch private land bya decrets which is proved 
to the satisfaction of the Revenue Officer to have been 
obtained from the Oourt by collusion, or fraud. 
Nothing in such a decree can affect the character of 
the land The expression “any agreement or com- 
promise” in sub-s, (2a) refers only to “an.agreement 
or compromise” ofa question in discussion as to the 
character of the land at the time when the agreement 
or compromise was made. If when land is let in 
Bengal or Kehar there is nm doubt and consequently 
no diacussion or compromise asto the character of 
the land, an agreement for lettigg of the land, lease, 


establishes that the civil suit has før its subject a patta or kabultyat which contgins a stétement of the 


vd. 95) 


Bengal Tenancy. Aot—contds \ 


character of the-land is admissible in evidence against . 


the tenant for the purpose of proving that the land is 
the proprietors private land P © BInpgs:wart 
PaasaD Sinau v KRSHO Prasap Sinan, A. L R 1926 
P.O 79.7P.L T 553, 440. L J. 86 1025 
8. 148-A—Suit for rent—Omission to state 
in plaint that*plaintff is entitled to sue for share 
of rent, effect of. 5 
The mere omission to state specifically ina pint 
in a suit for rent that the plaintiff is entitled to sus 
for his share of the rent will not take the suit out of 
the purview of s. 148-A ofthe Bengal Tenancy Act, 
if, as a matter of fact, the contrary has not been provede 
in the) case. G SASI Bausan Roy CHOUDHURY v. 
KHIRODA SONDARI Sut, A. I: R. 1926 Cal. 963 42 


———- 88, 148A, 158B,470— Civ Procedure Code 
(Act V of 1908), 0. XXIyr. 58—Landlord and 
tenant—Rent-decree—Hzxecution of decree-—-Claim 
proceedings-——Decree against recorded tenant, effect 
of. 

The provisions of s. 170 of the .-Bengal Tenancy Act 

are imperative and lay down that the provisions of 

the O. P. O. astoclaim proceedings shall not apply 

to atenure or holding attached m execution of 4 

decree for arrears of rent thereof 
A landlord is not bound to go beyond his own 

record in order to enforce his claim for arrears of 
rent and any” person not recorded as a tenant must 
seek his remedy elsewhere and cannot be permitted 
to stand in the way of the landlord selling thé hold- 
ing for the realisation of the decree obtained against 
his recorded tenant. Pat Raursawar SINGH BAHADUR 
v. Puran OHANDRA MANSALI, 3 Pat. L. R 3i; A. IR 
1926 Pat. 213; 7 P. L. T 717 303 


— 8,158 (3), Sch. Ill, cl. (4)—Order under 
8 158 (8)-—Appeal—Ltimtation, commencement of. 
Under s. 158 (3) of the Bengal Tenancy Act an 

order on an application made under that sec- 

tion has the effect of and subject to appeal 
as a decree. Such an order must, therefore, be 
regarded as a decree fof the purposes of cl /4) of 

Sch. ILI of the Act and the time’ for filing an 

appeal against such order'runs from the date of the 

order. O Desenpra Nata SINTA Y NAGENDRA Nara 

Srna Sanas Roy. 43 O 1.. J. 106; 30 O.W. N 479; A. 

L R. 19265 Cal 688 245 

———— 8, 159—Civil Procedure Code (Act V of 
1908), O. KAT, rr 100, 101—Landlord and tenant-- 
Occupancy holding, non-transferable—Purchaser of 
portion of holding, position of—Decree for arrears 
of rent—Sale of holding—Ejectment of purchaser— 
Restoration to possession, application for, maintain- 
ability ih 
A purchaser of a portion of a*non-transferable 

occupancy holding whose purchase is not recognised 

by the landlord is in the position of a sub-tenant of 
the recorded tenant and has no better rights*than the 
recorded tenant and if the holding is subsequently 
purchased by the landlord in execution of a decree 
for rent, the interest of the purchaser passes at the 
sale and heis liable to be ejected by the landlord. 

Therefore, on such eviction he cannot maintain an 

application under rr. 100 and 101 of O. XXIL O P O, 

for restoration to possession. GC Dost MAHAMUD MULLA 

v. MAJAD ALI NASKEB, A I R 1926 Cal. 956 146 

—--~-— $8. 159,163, 467—Sale proclamation issued 
on wrong form—Atction-purchaser, rights of, how to 
be determined. » 

Where by oversighta wrong form was used for the 
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@ 8 
proclamation of sale, in order to find out what rights 
the auction-purchaser obtained v% “11 the gale, the tive 
meaning of the decreegunder wh.”': she salo took pl ce 
as well as the proceedings leading upt) the sale sh. Id 
be looked into, 

The provisions of s 159 are for the benefit of the 
landlord in order to expedite the sale, und they do not 
affect the interest of the*judgment-debtor or the puz- 
chaser many way. C Kart PROSANNA Ray v Pree 
CHAND MAHAPATRA 853 
8. 170--Civil Procedure Code (Act V ef 

1908) O0. XXI, r. 58—Lendlord and tenant-- Rent 

decree — Haxecution — Claim proceedings — Becree 

against recorded tenant, effect of 

Order XX], r 58, O. P. O, has, by virtue of the 
provisions oF 8. 170 ofthe Bengal Tenancy Act, no 
application to proceedings in execution of # rent 
decree, and that is upon the principle that a landlord 
is not bound to go beyond his own record to enforce 
hig claim for arrears of rent and any person not re- 
corded as a tenant must seek his remedy elsewhere 
and cannot be permitted to stand in the way of thé 
landlord selling the holding for the realisation of tha 
decree obtained against his recorded tenant Pat 
RAMESHWAR SINGH BAHADUR v. RAJO OHOWDHRATIN, 3 Pat 
L.R 339; A. L R.1926 Pat. 210;7 P.L.T. 8685 293 


Bhagdarl tenure—Remission of assessment—Liali- 
lity of the body of bhagdars for assessment, nature 
of—Femussion of afsessment on dtluvion, enjoyment 
of, fora number of years, effect of. 

Remission of assessment in respect of lands lost 
by diluvion is against the spirit of bhagdari tenure 
accorling to which the bodyof bhagdersis respon- 
sible for the total land 1evenue of the bhag lands 

Where owing to diluvion bhagdars were ufwilling 
to fulfilgtheir-duty by paying the full land revenue 
of the village to which they were bound by an agree- 





"ment between themselves and the Government and 


took advantage of the remissions for a number of 
ears, it must be taken, that the submerged lands 

d been so completely abandoned by them “ss to 
merge again like any other derelict land into the 
public domain, as part ofthe River of the State” B 
SURAJLAL MUNSHILAL V Seorerary CF STATE vor INDIA, 
28°Bom L. R 641 . 980 


Bombay District Municipal Act (II of 1901) 
88.122,156-—Hlectricity Act (IX of 1910),s 154 
—Removal of aerial lines and poles set up for 
transmission of electricity—Municipality, power uf 
—Costs whether must be borne by Municipality -+ 
Interpretation of Statutes—Competing prdévisions-- 
General and special Acts, applicability of. 

Where there are tivo competing provisions of The 
Legislature, and the question is which must be taken 
to govern the case, it is the duty of the Court to 
see the terms of which provision are more appropriate 
to the circumstances of the case m order to decide whe- 
ther the one provision or the other governs the rights 
of the parties. k 

Where the rights of the parties have been expressly 
laid down in an Act specifically appropriate to cluss sg 
of transactions exactly similar to those which are the 
subject of enquiry, it must be very clearly made ont 
that a General Act governs the case which is apply 
cable not to the particular class of transections or 
persons before the Court but to a body of persorg 
amongst whom the parties may be brought, and 16 
must be very clearly shown®that such a General Act 
is intended teaverride+the special Act, e ee 
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- Bombay District Municipal Act—conold. ` 


è 

Section 122 of the Bombay District Municipal Act 
ia intended to deal with unauthorised acts which are 
in the nature of trespass upon Municipalland, and 


“it is intended that such trespass shall ın the first 


place be punishable and, secondly, that apart from 
the punishment by way of a fine being incurred, the 
Municipality may itselfincur the expense of removal 
and recover that ad are froh the guilty party. The 
section is not intended to govern a case, where there is 
no obstruction or encroachment in the nature ofa 


trespass. . 

Section 156 of the Bombay District Municipal Act 
is imtend@l to cover works which the Municipality 
is empowered to have exécuted, so that Municipal 
regulations as regards buildings, drainage, sanitation 
and other matters of a similar nature may be given 
effect*io. Under this section the Municipality is not 
entitled to require an Electric Supply Company to re- 
move aerial lines and poles set up for transmission of 
electricity. 

Wherea Municipality desires the removal of such 
lines and poles as likely to interfere with the lawful 
éxercise of any powers vested inthe Municipality it 
can doso under g. 14 (1) ef the Electricity Act, but 
the cost of such removal must be borne by the Muni- 
cipality. 8 Muwniorpatrry oF KARAOHI v KARAOHI 
ELEBCTRIO SUPPLY Oo Lro., A. L R.1928 Sind 115 226 
8, 160-— Building, application for permission 

toerect--Municipality, whetherecan require applicant 

to set back building—Agreement to set back building 
and receive compensation, whether can be enforced 

Where a regular line of street has not been prescrib- 
ed, the Ohief Officer ofa Municipality cannot order a 
person, who “ applied for permission tu build a 
house, te set back his bull ling and leave an open 
sl agp for being incorporated into the adjoining street. 

e can only lay down in what manner the new build- 
ing should be erected having regard to the provi- 
sions of the Bombay District Municipal Act. 

A Municipality has no power to call upon a person 
to surrender any portion of hig land to the Municipal- 
ity, ROE can they acquire any land by private agree- 
ment, 

An agreement arrived at between a Municipality 
anda person who bas applied for permission to bud 
a house, whereby the latter agrees to set back his 
building and to receive compensation from the Munici- 
pality for the set back is not enforceable ina Oourt 
on account of its uncertainty inasmuch as the Court 
cannot decide what should be the price to be paid by 
the Munigipality, the parties not having specified the 
rice. B VALLIABA Kurcutv Nasie Muniorpaurry, 28 
om. L. R. 535; A. I. R. 1926 Bom. 347 262 


Bombay Hereditary Offices Act (Ill of 1876), 8s. 
9 (2),11, PIA, orders under—Jurisdiction of Civil 
Courts to set aside. ® 
Oivil Courts have no jurisdiction to set aside orders 

made under ss. 11, 11A and 9 (2) of the Bombay 

Hereditary Offices Att. B Bastineappagoupa SHIV- 

LINGAPPAGOUDA v ÑRORETARY OF STATE FOR, INDIA, 28 Bom, 

L. R. 651; A. I. R. 1926 Bom. 417 1008 


Bombay Hereditary Offices Act (V of 1886), 8.2 
—Patji watan lands—Watan held by widow— 


—_— 





® Widow, whether entitled to hold lands. 


According to the custom of a watandar family cer- 
tain lands always went to the holder of the pahlki 
watan. Upon the death of the last patil watandar, his 


widow was, with the consent of the representatives 
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* 


of the aher mergbera of the fardily, appointed as the - 


[7026 


A 
representative watandar patil by Government, Under 
e 2 of the Bombay Hereditary Offices Act she appoint- 
ed a deputy to carry out the fluties of patil: 

Held, that there was no reason why being consider- 
ed fit and having to discharge the duties of a repre- 
sentative watandar patil, the widow should not be 
allowed the enjoyment, as long as shé was paiil of the 
lands, according to the custom of the family. B 
SAÊNKAR ANANDRAO KHATKE v., Laxmrpat Dast KHATEE, 
50 B. 243; 28 Bom. L R 740; A IR, 1926 Bom. 356 


864 
Bombay High Courts Common Law Jurlisd!é- 
tion. See Or P. O., 1898, a 491 49 


Bombay Land Revenpe Code (V of 1879)—Cit 
Survey—Sanad, grant of, effect of-- Holder of sanad, 
whether can eject person tn possession 
There is nothing in the Bombay Land Revenue Code 

which lays down that the person who gets a sanad at 

the City Survey on his ex parte application, is entitled 
to turn out th3 person in possession of the land un- 

leas the latter shows thathe has a bettertitle B 

TRIMBAK NARAYAN PUJARI v. DAMU BRAU Savi, 27 Bom. 

L R. 606, A. I R. 1926 Bom. 430 881 


Bombay Revenue Jurisdiction Act (X of 1876), 
s. 4 (a) (3)—Revenue Officer declaring person not 
to be watandar—suit or declaration that heis 
watandar—Jurisliction of Cin Courts. 

Section 4 (a). ') of the Bombay Revenue Jurisdic- 
tion Ast daprives tha Civil Oourta of jurisdiction to 
entertain a suit for declaration that plaintiff is watan- 
dir after he has been declared not to be so by a 
Revenue O freer B BASLINGAPPAGOUDA SAIVLINGAPPA- 
GOUDA Y Beox-TARY oF STATE FOR INDIA, 28 Bom |. R. 
651, A I R 1926 Bom 417 1008 


Buddhist Law, Burmese —Marriage—Consent of 
parents or guarguins, whether netessary—Implied 
conseni-- Hlopement with intention of marrying— 
Maintenance, Liability to pay—Criminal Procedure 
Code (Act Vof 1898),8 488. 3 
Under Burmese Huddhist eLaw there is nothing t 

prevent a boy bË the of 16 from contracting a 

valid marriage without the consent of his parents or 

guardians, . 
In the case of a virgin under 20 years of age the 

consent of her parents or guardians is necessary to 

constitute a valid marriage bat the consent may be 
implied from their conduct and the consent, though 
subsequently given gor implied, would convert the 

Gonnection into a valid marriage which the Courts 

would recognise with effect from the date of the in- 

ception of the connection 

To constitute a valid marriage, elopement with the 
intention of marrying and consummation of the mar- 
riage are sufficient. 

A boy, 17 years of age, eloped with a girl of the 
same age with the intention of ing her and 
cohabited with her, without any objection from the 
girl's relatives: 

Held, that there was a valid marriage and the boy 
was liable to pay ‘maintenance to the girl under the 
provision of s 488 of the Or. P O. R Ma E. BEIN v. 
Mauxa HLA Min, 4+ Bur L J. 258; A.1. R. 1926 Rang. 
88, 27 Or. L. J, 725 53 


es Succession—Agreement creating right 
of succession by survivorship, balidity of —Hstoppel— 
Ignorance of law, effect of. 
A Burman Buddhist cannot makeea trangfer of hi 
property which is intended to be eperative only afjes 


J © 
| | ® 
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his death. An agreement, thefefors, between a father 
and a son which creates a right of succession by 
survivorship between thn offends against the Burmese 
Buddaist Law of luheritance and cannot be enforced 

Noestoppsl can ariss from ignorance of the law 
which both parties to a transaction are supposed to 
know. R Ma Ma Gyrv U. Cur Pz, 5 Bur. uJ. 56: 
A. I. R. 1926 Rang. 131 879 
———-, Burm 939—Succession—Uncles and ne pheaps, 

preference between 

Under Burmese Buddhist Law, inheritance should 
ndt ascend where it can descend and, subject to this 
rule, the nearer hair excludes the more remote. 

When a Burman Buddhist dies leaving as his 
nearest relatives nephews and gieces, the children of 
his brother, and uncles and, aunts, the brothers and 
sisters of his mother, the former class of relatives is 
entitled to inherit hia estate to “the exclusion of the 





latter R Ma Tin v. Ma Sawer Sixt, 5 Bur. L.J. 51, 4 
R. 27; A LR 1926 Rang. 113 918 
Burden of proof. 
"See ALSO Evrpgnor AOT. 
See QIFIL PROOEDURE 826 
— , borne voluntarily by party, effect of— 


Eatoppel. - 

When a party by its pleadings and conduct volun- 
teers to bear the burden of proving a particular thing 
he cannot afterwards turn round and say that the 
burden was on the other party, especially when his 
action 10 promising to produce certain documents 
must have had the effect of preventing the party, on 
whom the burden would otherwise have been placed, 
from producing those documenta. A ABDUL KARMAN 
Kuan v. MurassaL Bank LTD., 24 A. L. J. 593, A. TIR. 
1926 All. 497 743 
Burma Laws Act (XIII of 1898), s. 13—AMuham- 

mudan Law—Pre-emption by  co-sharers—~Hight, 
. whether can, be exercised wn Burma. 

A claim of pre-emption under the Muhammadan 
Law by reason of co-ownership is permissible in 
Burma by virtue of the provisions pf sub-s (|) of s. 
13 of the Burma Laws Act? R Esrania v Syep Kuan, 
4 Bur. L J. 267; A. I. R. 19-8 Rang 79;4 2.13 83 
Calcutta High Court Original Side Rules, Ch. 

XXXV, r. 4. See Oourt Fees Act, 1870,8 5 529 
Caicutta Rent Ast (lll of 1920), 88. 2 (e), 5,15 

(3) {(e)—House consisting of different blocks, whe- 

ther premises ~-Tenant of sub-tenant—Stundardiation 

of rent—Improvements made by landlord, whether 

can be taken intoconsideration. e 

It cannot be said that because a house consists of 
different blocks, consisting of servants’ quarters and 
offices, garage and the main building, ıt 18 not ‘pre- 
mises’ within the meaning of s. 2 (e) of the Oalcutta 
Rent Act. ` . 

Sections 5 and 15 (3) (e) of the Oxlcutta Rent Act 
imply that tha, expenditure on improvements to be 
taken into accourtt in fixing the standard rent must 
be made by the landlord who applies for standardiza- 
tion of rent or against whom an application for 
standardization has bean made Expenditure iacarred 
by a third person cannot ba taken into consideration 
in fixing the standard rent between parties who are 
the immediate landlord and tenant with regard to 
each other. For instance, where a tenant applies for 
standardization of rent as agamst his sub-tenant, 
the expenditure incurred by the superior landlord 
upon improvements cannot be taken into account. 
C8. Q. P. SINGH v.Propopa Kumar Das, 300, W N. 
308; A. I. R. 1926 Oal 481; 53 0, 479 289 


"n Risk 


for cagriage under Risk Note Form ‘B'~ Goods 
despatched in unlocked wagon—Wil/ul neglect 


Per Boys, J.—The despatch of goods by a Railway 
Company on along jourfey during which the train 
would have to tiavel at night and stop at al! sorts 
of stations and sidings in a wagon which is not lock- 
ed and of which the doors are only secured with saenl- 
Ing wax amounts to “wilfal neglect” on the part of the 
Company within the meaning of the term ag used, 

ote Form ‘B' 


Per Mukerji, J —The mere securing of the doors of 
a wagon in which goods are despatched by a Railway 
Company with a piece of string is not a god) enéugh 
fact, from which alone to draw the inference of “wil 


ful neglect” within the meaning of the Risk 
Form ‘B’. A BALDEO Sanarv. B. B. 60, L ane 
"945 


~ Railway Company—Ruk Note ; 
amended in 1924,—Amendment, effect i a 
The effect of the new Form of Risk Note H as a 
proved by the Government of India and published a 
the Gazette of India for 1924, Part I, e 651, 15° 
that the Railway is lablo for non-delivery of the 
entire consignment or of one or more complete pack- 
ages if they fail to disclose in detail how they have 
dealt with the consignment, orif the effect of such 
disclosure gives rise toa presumption of misconduct 
or if misconduct be otherwise pioved, but is protected 
from liability for loss, including non-delivery of parų 
of a consignment not consisting of one or more com- 
pele packages A SECRETARY oF Stars FOR INDIA v U 
. Grass Works, 24 A. L J. 697 450 


Cause of actlon—Zdortg es, two, of same 

—Afoney under later dee payable Ki tth mene ae 

earlierp Merger of causes ofeactron 

Where a person executes two deeds of simple mort- 
age ın respect of one and the same property in 
tavour of one and the same person at differant times 
and the promise to pay loan under the later deed 
18 that it will be paid along with money under the 
earlier mortgage, the cause of action for money due 
under the later deed becomes merged into cause of 
action for money under the earlier one O AMINA Bip! 
v arka Singa, 13 O. L. J. 147, A*L R. 1926 Oudh 


336 486 


C. P, Court of Wards Act (XXIV of 1899). 6, 4 
(2)—Deputy Commissioner, whether can I 
oe on behalf of Court of Wards. 

eputy Commissioner can execute a d ° 
behalf of the Court of Wards under s 18 (2) of “Ge 

O. P. Court of Wards Act. N Goxupas NATHAN Jet 

LAL ARTA1BAN 824 


O. P, Land Revenue Act (II of 1917), 88. 187, 188 


See livipgnog Ace, 1872, a. 115 987 
C. P. Tenancy Act (XI of 1898), s. 41—0 
holding—Devolutrion—Survivorehip, panei 


whether appligable 
Under the O. P. Tenancy Act of 1898 the derolu- 
tion of absolute occupancy holdings was governed bi 
the rule ofinheritance as distinguished by that of 
survivorship obtaining under the Hindu’ Law 
irrespective of the question whether the parson who 
held the tenancy or was interested in the olding fon 
the time being, was the sole tenant crco-tenant thereof 
or a member of a joint co-pareenary. N MULOHAND 7+. 


CRANDRASINGH, e a 


e i + 
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Gaontia, powers of, r 


a 
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The gaontia in a Gaontiahi village whether one” 


person or many, 18 entitled to collect the rents of the 
tenants and is lable to paya fixed sum every year to 
the Government on that account His payment does 
not vary with the amount he collects, as that of the 
Patel of a raryatwari village does, and in all matters 
he 18, in respect of the tenancy land, exactly the same 
as the lessee of the proprietary rights from an owner 


ether than the Government. In such a village the, 


aontia is clearly the proprietor of the bhogra and the 
aan from Government of all the rest . 

In a village where the lambardar alone pays the 
land, revanue in respect of the tenancy lands and him- 
self takes or pays the difference between that and the 
amount of rent he collects, he 1s the sole lessee of the 
tenancy lands, the other co-sharers the village 
being co-proprietors with him of the bhogra. N 
RaGHUBARLAL v. NARAYAN, A. I R 1926 Nag 373 381 
— Ba 6—Absolute occupancy holding—Transfer 

by widow-—Landlord’s consent—Absence of legal 

necesstty—Transfer, whether surrender to landlord 

and lease by him to transferee. 

e The mera fact thata transfer of a holding by a 

widow has beep assented to by the landlord cannot 
make it a surrender to the landiord and a lease by the 
latter to the transferee, especially when the transferor 
being a Hindu widow is not at liberty to make a 
valid transfer in the absence of legal necessity. A 
surrender must normally be a direct transaction with 
the landlord and must also be registered. 

A Hindu widow, upon whom the absolute occupancy 
holding of her husband has devolved, obtains an in- 
terest therein analogous in all respects to the estate 
ofa Hindu “vidow in land inherited by her from her 
husbé&yd subject only to the provisions of the Statute 
as to surrender and alienation. N MAROTI v. OHINTOO, 
A. I R. 1926 Nag. 367 * 626 

8. 89. See Sprotric Rater Aor, 1877, 8. 54 

371 

Cess Act (IX of 1880), 8. 64A—EHzecution—Pro- 
cedure—Limitatron 

In a case under s 64 of the*Cess Act, the same rules 

of limitation are to be applied as would apply in the 
case of a rent suit to recover rent of a transferable 
holding and are provided for by Sch, ILI of the Bengal 
Tenancy Act G SATYA NIRANJAN CHAKRABARTY v. 
ABRAHIM MANDAL 843 





` Civili Procedure—Oourt-fee on prayer for possession 


not paid—That prayer given up—Duismissal. See 
APPEAL (Orvi1) 905 
*__.-—, Hoidence, Court's duty to weigh 
While the Judge must not surrender’ his own 
independent judgment to any witness whatsoever, 
he must; at the same time, in order to arrive at a 
proper conclusion, not disregard the evidence in the 
particular case before him. C UPANDRA Nata BRAHMA- 
OHARI v. Union Drue Co, Lro, 430. L J. 405; A I. 
R. [026 Cal. 837 f 667 
- Evidence paoduced by both parties—Burden 
of pron 7 
Where both parties have produce@ evidence on a 
certain point and the Oourt, on a consideration of the 
entire evidence, has come to a definite conclusion, the 
questien of burden of 2S becomes a matter of 
pure academic interest Q JEORAKHAN v. Goura 826 


Civil Procedure Code (Act V 0f 1908), s, 2 (11)— 
Transfer of property—Death of transferror—Suit 
against legal representatives of transferror, decision 
an, whethey binding upon transferee, e 

e. 





e 


[1926 


S 
Where a suit is inst®uted against the legal repre- 
sentatives of a deceased person who had, during his 
lifetime, parted with his interest in the property in 
dispute, the dssrae ia not binding upon the person 
who had acquired the property from the deceased. 
M OHARKITTANDIYIL PARKUM Vv. KOZHUVAMMAL AMMED, 


(1926) M. W N. 276 . 904 
——_ 8. 9. See O. P. Q., 1908, s. 70 578 
` 8.11. See O. P.O, 1908, 8. 21 406 





8. TT Dang ee for determination 
of surt omitted from decree—Res judicata 
A finding, of a Court whether it is invorporatedein 
decres or not might operate as res judicata if it was 


necessary for the determination of the suit GO Nazoo 
Mranv Mazar ALI, 43 G.L J 501 1011 
s. 11—Res judieata— Matter directly and 


substantially in sue in former surtt—Subject-maiter 

of two suite different, effect of—Dectsion. final as 

against some parties—Appeal with regard to other” 
partres, effect of, ; 

The decision of a matter which is directly and 
substantially in issue between the parties toa suit 
operates as res judicata between the same parties or 
their representatives-ia-interest ina subsequent suit 
irrespective of the fact whether the subject-matter of 
the two suits 1s identical or is different. 

Where a matter 18 decided between some of the 
parties to a suit and no appeal is preferred with re- 
gird to that particular decision, although there is 
an appeal relating to other matters between other par- 
tiesto the suit, the decision on the former matter 
operates as res judicata notwithstanding that the dıs- 
pute with regard to the other matters is still the sub- 
ject of appeal and has not yet been finally settled. The 
mere contingency that the Appellate Oourt might 
permit the parties to re-open the matter, the decision 
concerning which has already become final, would not 
affect the finalityY*of such decision and euch decision 
would operate as res judicata even during the pen- 
dency of the appeal regarding the other matters aris- 
ing ın the suit R OHOKALINGHANM CHBTTIAR v MAUNG 
Tuo0,4 R.R A I R 1928 Rang. 122 104 


s. 11—Res judicata—Minor, suit on behalf 
of—Plea not awed by next friend—Dectsion,/ 
whether binding on mnor. 

Where the next friend of a minor plaintif fails to 
put forward a plea on behalf of the minor which it 
19 his duty to put forward and the suit is decided 
against the minor,the minor is not bound by the 
result of the suit and the decision does not operate 
as res judicata against him in a subsequent suit. L 
Laps SINGH v. SHAHBAN Mir, 7 L.129, A I R. 1926 
Lah 289 342° 
- s. 11—Res judicata—Rent suit—Rate of, rent. 

Per Mukerjt, J--The question whether the dem- 
sion as.to the rate of rent payable by the tenant. 
arrived at in a rent suit operates at res judicata 
in a subsequent suit depends upon whether the 
rate of rental for the years in dispute in the previ- 
ous suit has been determined or not. ff ıt has 
been so determined the tenant can succeed in the 
subsequent ,suit only by proving that the area or 
rent has since altered. If it has not been o deter- 
mined thenit would be for the Oourt to consider 
the circumstances, both prior and subsequent to the 
former suit, to enable it to jydge for itself the rental 
rightly due to the plaintiff for the years in suit. 

hether an issue has been decided or not in such 
& way as to give it the finality, whieh would'conclude 
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the parties to raise it ag&in must be determined® 
by a reference to the pleadings, the issues and the 
judgment : the decre@ may also be referred to, but it 
ig, not enough aş itis the judgmentin which the 
issues aie recorded 

Per Cuming, J.— Where a rent suit has been dec- 
reed at a certain rate, the decree ıs evidence in a 
subsequent suit as to the rate of rent payable in 
respect of the areas which wére in dispute ip the 
previous suit, irrespective of the fact whether there” 
was or was not a general determination of the rate 
of rent payable. G Brent MADHAB MUKHOPADHYA v. 
SapBaNanda BARMAN, 43 O. L. J. 135, A LR 1926 Cal, 
698 13 


~ 8, 11—Res judieat#—-Untenable clarm, wilful 
inclusion of, wn secondssurt so as to give jurisdiction 
to superior Court, effect of. » 
_ The value as well as the nature of the suit must be 
taken into consideration in deciding whether a sub- 
sequent suit is barred unders 11,0 P.O. 
A plaintiff cannot be allowed to get over the bar of 
res judicata by including in a later suit, a clearly un- 





tenable claim and thereby wilfully inflating his claim . 


in order to give jurisdiction to a superior Oourt, 
M VELAYUDA PANDARAM v, BUNDARA BAaLAKUMARASWAML 
ManraGarar, 231. W. 653; A. I R. 1928 Mad. 829 968 


8. 11, Expl. Vi--One reversioner, whether 

claims through another-—-Decision that person 18 

not reverstoner of alienor ~Effect on other revcr- 

sonera. 

One reversioner cannot be said to be claiming under 
another reversioner within the meaning of Expl. VI 
tos. 11, O. P O. Therefore a decision in a previous 
suit that a person is not areversioner of an alienor 
will not operate as res judicata in a subsequent suit 
by another reversioner to challenge an alienation by 
the same alienor 

78 
——— 8. 21—Territorial jurisdiction, rule of, 
e whether applicable to exrecutign of mortgage decree 

—Property passing ouf of territorial jurisdiction of 

Court—E ffect—Failure to object to jurisdiction in 

execulton—~ Warver. d 

The rule of territorial jurisdiction does not apply 
to execution of mortgage-decrees. Therefore, a Court 
can execute a mortgage decree passed by itself 
although the property to be sold has passed out of its 
jurisdiction by a reshuffling of territorial jurisdiction. 

The principle underlying se 21, 0. P. O, 18 of 

neral application and applies to exeeution proceed- 
ings as well. Therefore, where in execution proceed- 
ings the jadgment-debtor does not object to the 
jurisdiction of the Court at the earliest opportunity, he 
is precluded from raising that qubstion later on the 
principle underlying the section. M RAJAGOPALA 
PANDARATHAR v. TIRUPATHIA Prunar, 50 M L.J. 161; 
A IsR 1926 Mad. 421; 49 M. 746 ° 12 


——— 88. 21, 11, 99—Evidence Act (I of 1872), 8. 44 
— Jurisdiction, want of, eho of—Appeal, objection 
whether can be taken in -Consent of parties, effect 
of —Judgment delivered without jurisdiction, whether 
res judicata. 

Where a question of jurisdiction is raised in 
appeal, the fact that there has not been a miscarriage 
of justice will not pravent the Appellate Court from 
interfering on the ground of want of jurisdiction im 
the lower Court 
“ Anobjéction as tg jurisdiction must be entertained 

e 


_ incompetent junsdicfion, that is to S87, 


A DALEBP Misie v. JADUNATH MISIRe 
1 


thougit raised for the first time in appeal, if the fa Pi 

invdived are admitted or have been proved. 

. Where a judgment has been delivered by a Court of 
b a wea, 

which has no jurisdiction to hear the case, Ae pee 

ment cannot be pleaded as res judicata. 

There may, however, be cases in which jurisaict on 
depends on certain as hae e of fact. Where th: se 
facts have been established and have been ac eped 
by a Court and on foot of those facts a judgment Las 
bean delivered, the jurisdiction of the urt cannot 
be questioned in any subseguent proceeding 

Again, where in a case which the Court as con et: nt 
to try, the parties without objection join issue ina go 
to trial upon the merits, the jurisdiction of the Court 
cannot be @®ibsequently disputed onthe groune tnat 
there were irreala in the initial procedure which 
if objected to at the time, would have led to the cis: 
missal of the suit 

Where a Court 18 not competent to trya suit o` hear 
an appeal, it is not open to the parties to give it 
jurisdiction by apparently submitting to it. A PEY\RE 
Larv. Banke Lat, L. R. 6 A. 157 Rey . 


8. 24—Prowmnewal Smalle Cause Cour's let 

(IX of 1887), 8 87—“Surt” in 8 24,C P.C., uhetrer 

includes execution proceedings—Decree of Small 

Cause Court transferred to regular Court- 0) ler 

passed in execution by latter Court—Appeal, 

The term “suit” ims 24,C.P O, includes exe ution 
proceedings. Therefore, where a decree 18 tri ns‘or- 
red by a Oourt of Small Oauses to another Co irt for 
execution, an order passed by the latter Court in « xe- 
cution proceedings is not appealable el. FILIN r 
JANKI Das & Song, A. I. R. 1926 Lah 463 e 243 


8. 35—Costs—Discretion of Court- In ey- 
ference wn appeal. ° 
An order as to costs is discretionary with the Ci urt 
and if the exercise of discretion by the Court las jot 
been arbitrary, the Appellate Court will net inte: fare 
with if simply because it would have exercis:d its 
discretion the other wey. 
Ordinarily costs should follow the event unless tl ere 
are reasons for the contrary course 
Discretion is the judging between two or yore 
ossible courses and the selecti8n of one of th m 
But if a course is selected either for no reason ol for 
a reason that has no bearing, there cannot be any | ro- 
per exercise of discretion. N KISANLAL v. Rawcr aN ora 


446 


406 


—— 8.47 

See ALSO (1) C P.O, 1908, O XXI. . 

(11) ISXECUTION OF DECREE 
(iti) LIMITATION Act, 1908, ss. 182, 183 * 

See O. P. O , 1908, O. XXI, z. 86 46 
—— 8, 47—Mortgages, prior ang subsey test — 

Surt on prior mprigage—Pursne mortgageesi mi lea led 

as party but subsequently exempted, effect of curt 

by puisne mortgagee to Some validity of de-ree 

obtained by prior mortgagee,’ whether maintain ible 

—Executton of decree—Parttes to suit, who ae 

The intention of the Explanation tos.47 of the 
© P. O., is that for the purpose of deciding qu st, ong 
arising between the parties to the sult in which ch 
decree was passed or their representatives aha r ‘at® 
ing to the execution, discharge and satisfagtion of ‘he 
decree, a person who has been exempted fron yhe 
claim must be deemed to be as much a party to the 
suit as a person against whom the decree ha. } aen 
passed, eother words, any question golatipg te the 

oe 
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execution, satisfaction or discharge of the decree 
arising between persons who were parties to the siit, 
whether subsequently exempted or otherwise, must be 
decided inthe execution proceedings arising out of 
the decres passed in the suit The question must, 
however, relate to the executiun of the decree and 
must not asek to challenge its validity, for no Court 
executing a decree can go behind it and if a person 
seeks to challenge the validity of the decree, thé 
only remedy open to such a person 13, if the matter has 
not already been finally determined im the suit, to get 
it adjudicated upon in a sepgrate suit, or m such other 
manner AS may be open to him according to law. 
Where a puisne mortgagee is made 4 party to a 
sult brought by a prior mortgages, but is subsequent- 
ly exempted from the suit, be is entitled@to main- 
tain a fit challenging the validity of the decree 
obtained by the prior mortgagee in his suit A Rasa 
Rau v. Onppavaums Lat, A I R 1926 All 475 147 


ss, 47, 92— Public trust—Scheme—Provision 
for furiher directions—Deciaration that archakas 
should be pard certain sums of money—Petitron by 
archakas te enforce right in execulton—Procedure— 

Appeal . . h 

Where under a scheme framed in respect of a 
public trust under s. 92, O. P. C., provision is made 
for applications to the Court for directions for the 
proper management of the institution, orders on such 
applications do not fall within tha purviewofs 47, 
O. P. C, and are, therefore, not appealable. 

Where the archakas of a temple who had been 
declared entitled under a scheme of management 
framed by the Court to a certam sum of money, 
applied tg the Court under the said provision of the 
scheme to®lrect the trustee to pay the amount: — 

Held, that the apaa he was Incompetent since 
the direction in favour ofthe archakas was merely 
declaratory ın character and was not executable M 
MAJETI ANTAYYA V LINGAMBHOTLA VENKATA RAMAYYA, 
(1926) M. WoW. 283: A. I. R. 1926 Mad 655 5 


—_——- 8. 47, O. XXI, r Spal teres sale- 
Default by purchaser—Re-sale—Order directing 
a ie of lability of defaulting purchaser, 
whether decree—Attachment—Procedure 


An order directing determination of the liability® 


ofa defaulting execution purchaser, on a deficiency 
being caused be the re-sale, is a decree within the 
meaning of s 47, read with O XXI, r 53 of the 
O P.C, and is capable of attachment, though the 
full.amount, including the interest, etc, has not till 
then been determined It is capable of execution on 
such determination against the defaulting purdhaser 
underthe provisions relating tothe execution of a 
decree for the payment of money, and the procedure 
for its attachmeft would be the same as the procedure 
for the attaahment of any other eva A imposed by 
a decree. A ABDUL JAUBAR v BITA , 2A LJ 
385, AeL R 1926 All 379 l 1033 
———- s8. 47, O. XXI, By 86—Execution of decree 
—Sale—Default of payment by auction-purchaser— 
Re-sale—-Discretion of Court—Appeal, whether hea, 
Under ©. KAI, r. 86 of the O P O, the Oourt is 
not bound to order the property to be re-sold on 
d@ault of ‘payment by the euction purchaser. It has 
a discretion to do so or not. 
ere the question arises between the judgment- 
debtor and the auction-purchaser, who is not the 
decree-holder but a stranger, the dispute does not 
fall withip the purview of s. 47 pf the OP, O., and 
a 46 
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6 

n? appeal lies from an ordempassed under r. 86 of O 
KAL im saeh a case A Basawan DUBE v. ANPURNA 
Kuxwar, A I R 1920 All 509 . 46 


e aman $, 47, O. XXI, r. 95-—Hxecution of decree—, 
Sale—-Decree holder auction-purchaser—Delivery of 
possession, application for—Appeal, whether lies. 
Per Curtam (Cuming, J. dissenting§j—An order 

passed on an applicatiqn under O. XXI, r 95 of the 

Q BP €, made By an auction-purchaser, who is thee 

decree-holder, is an order under 8. 47 of the Code 

and is appealable as such 

A decree-holdgr does not cease to bea party to the 
suét within the meaning of s 47 of the C P.O. by 
reason of the fact that he has become the auction- 
purchaser of property sold gn execution of his decree 

Per Chatterjea, A.C J—Thbe provisions of s. 47 of 
the ©. P. O should be liberally construed. 

Per Page, J.—(Walmaley, J., concurring).—In order 
that an appeal should lie under s 47 ofthe O.P C, 
it is necessary that the order should involve the deter- 
mination of a question relating to the execution, dis- 
charge or satisfaction of the decree and that the ques- 
tion should be one arising between the parties to the 
suit in which the decree was passed or their repre- 
sentatives 

It is of the utmost importance that all objections 
to execution sales should be disposed of as cheaply 
and as speedily as possible The Legislature by enact- 
ings 47 and O XXI ofthe O.P O, intended that 
when persons had entered upon litigation the decree 
so far as possible should be worked out in the pro- 
ceedings in which it was passed 

Per Cuming, J ——An auction-purchaser who 1s also 
the decree-holder is not a party to the suit so far as 
questions relating to delivery of possession of the 
property purchased are concerned and any question 
decided between him and any other person whether a 
party to the suit or net 1s not a question Uecided under 
B 47 of the O P O, and is not open to appeal. 

An application under r. 95 of O. $XI of the’ 
O.F. O ıs not a matter relating to the execution, 
discharge or satisfaction of fhe decree within the 
meaning of 8 47 of the C. P.O. C KAIMASH Onanpra 
TARARDAR v GOPAL Onanpra PODDAR, 43 O.L. J. 345; 
30 C.W. N 649; A I. R. 1926 Oal. 798 494 


8. 48-—Decree against several defendants— 
Appeal by some defendants—A pplication Pig 
execution of decree more than 12 years from date 
of original decree but within 12 years from date of 
a Pelan decree—Limutation 
A decree was obtained against several defendants 
some of whom preferred an appeal against the decree 
The other defendants were not made parties to the 
appeal either as appellants or as respondents. The 
appeal was dismissed Onan application for execu- 
tion of the decree more than 12 years after the date of 
the decreas of the Trial Court but within 12 years of 
the date of decree of the Appellate Court:* $ 
Held, that the application was barred as against the 
defendants who had not appealed against the decree, 
inasmuch as there was no decree of the Appellate 
Court against such defendants C Amir ALI v HARISH 
Cuanpga Das, 30 O. W. N 306, A I.R. 1926 Oal. 661 
257 
8. 48 (1) (b)—Ezrecuting Court, whether can 
order payment of money at particular time for pur- 
posesofe 48, G P. O. . 
A subsequent order directing payment of money at 
a particular time within the meaning ofe. 48 (1) (b), O.. 
LA 
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P O., can be made not only by the Court which passed T 5 a condition precedent for rdteable dist: ey 
of a 


the decree but also by thé Court to whieh itis eent sets 1ealized that the application for executio 
for execution L FIBLDING v. JANKI Das & Sons, A. I. sh@uld be made to the Court where assets me Leld. 





R 1926 Lah. 465 e 243 . L Nanak Cuanxp-Kayo Mar v. GUJAR Mar-Krxrax LAL 
8,54, O. XX, r, 18 (1)-—Partition— Paddy - 151 
holding Procedure. ; ——— 88. 73, 115—Rateable = distributicn— 9 
Section 54 of the O. P. O. to which r. 18 (1) of O. “Received”, meaning of—Sale—Price pard to off cer 
SX of the Code refers back, applies only in the case conducting sale, whether received by Executing Court 
of estates assessed to revenug in one lump sum for — Properties sold in avo lote— Sales on different dates 
the whole estate, and not to estates, like the ordirfar —Agsets, when “received Decree-holder auction- 
paddy land holding in Burma, which are assessed a purchaser—Application to set-off sale price against 
acre rates. R Ma, Po Nionv Ma Saw Tix, 4 Bur L. decretal amount, effect of--Application for rateable 
+J 260, A*L R. 1926 Rang, 80 i 39 distribution dismissal of—Remson, whether lics 
——--— 88. 55 (4), 148—Ezxtension of time toapply Where an Executing Court forwards 4, warjant for 
for wnaplvency— Powers of Court. sale of any property to any other Court with instruc- 


A Court cannot extend, the period ofone month tions to sell it and ıt is sold in pursuance of such jn- 
prescribed for a judgmént-debtor who is arrested and atructions#the price realized by the sale will be 
released on giving security to file a petition to be ad- deemed to have been “received” by the Ieecuting 
jadicated :nsolvent Court within the meaning ofs 73 oftheC P O. on 

Under s. 148, O. P. O, the period that can be ex- the date on which it was paid to the Court's agents, 
tended is one fixed or gianted by Court and not one The receipt of the assets of which e. 73, C P.C, 

rescribed by law. M Osa R Narasnina IYER v. speaks, must be the receipt of the whole of the assets 

Goma V. RANGAOHARI, 59M.L J. 477; A. I R. 1926 realized yy one order for sale. 
Mad. 689; (1926) M. W. N. 390 444 This holds good even where property is sold in bwo 
a: 05a Ija agi dere- Sale lots as moveable and immoveable jist*as much as 


con- > a * 
: where it is sold in two 16t 
firmation of—Auctron-purchaser, title of—Sale_ . a ble property sof movéable or two lots of 


certificate, whether necessary. ~ ; ; 
Under s. 65 ofthe O.P. C. the issueof a sale | “vere property sold in execution of a deeree 16 
: : 3 ; f purchased by the deeree-bolder and the latter applies 
certificate is not essential for completing the title of that he daler ce mine De Seiti Ake 
an auction-purchaser and the property vests in the P sf against the deczetal 
anuction-purchaser from the date of the sale. A BATI D ene sale-price cannot be said to have been 
Nate v. BANWARI LAL i 965 received” within the meaning of 8 73, C.P © till 
. l the date on which the application is made to the 
88.70, 9—Hzrecution of decree—Collector, Oourt which had ordered the gale. 
powers of—Sale, confirmation of—Sale, whether An order rejecting an applicalionor rateable dis- 
can be set aside by Collector—-Order setting aside tribution of assets under s 73, O P. O,g@ opea to 
sale, whether can be questioned—Jurisdiction of revision. N Watt MUHAMMAD AYUB v. ABDUL Hasip 


Civil a: i Suan, A I R.1926 Nag 380 205 
The rights'of the parties top execution sale arg : : 
jelma nedi. by the cxrahoue. of als which finally ENT pole ipa nels amed under—Clause enal ling 
vests the property in the auction purchaser and sub- PP ron of scheme, legality of— 


» ject to any mistake in the certificate of sale, which ta ak Mae ga Me 
it is always open toe the Court or officer granting investing Court with dtscipl a Ser iar ero wad 
the certificate of sale to correct, the title so 493180 A ality of Ine La JU WANG IN OEP 
acquired cannot be afterwards disturbed in any PAREREA OJ 
subsequent proceeding at the instanceof any person „ Section 92, C. P. O, is intended to be enfprced 
who wasa party to the confirmation of the sale. whenever any of the reliefs mentioned in it is asked 

Where a Collector, to whom a decree has been sent for, whether or not a scheme has already been fremed 
for execution, has confirmed a sale held by him in under it. 
execution of the decree and has re-transmitted the Where a scheme has been sanctioned for the ad- 
decree -to the Civil Court, ha has no power left to ministration of a trust under s 92, O. P. O., Courts 
interfere with the sale or to set it aside, though he are notat liberty ona mere application in the suat to 
can make any correction in the sale certificate in grant a relief of the nature which s 92 ofthe C P O 
order to make it conform with the proclamation of says shall be obtammed by a suit 
sale, if he is approached for the purpose, as a conse- When a scheme is settled. the suit comes to fn end 
quential or meidental exercise of*the authority vested and where the scheme bas to be mecdified after the 
in him to grant a certificate of sale after the sale is suit so comes to an end, though the Court has power 
confirmed. If, however, the Collector sets aside the to alterit, the prope: course would be for the paty 
sale after fie has confirmed it and re-transmitted the to apply tothe Advocate-General for permission to 
decree to the Civil Court, the validity of his order so obtain a specific relief, and if the Advoceate-@eneral 
far ag it affects the title vested in the auction-pur- gives permission, an applicafion may be made But 
chaser can be legitimately questioned by the latterin without it ap application cannot be made by any onee 
the Oivil Court. ii to alter the sch: me framed ` 

Section 70 (2) of the C. P. O. does not prohibit the Where a scheme purports to confer on the Court 
Court from taking coġnizance of a suit intended to power to grant s relief covered by s 92, C C., such 
question the validity of the exercise by the Collector authority in the scheme 1s evan the bl eta 
of a jurisdiction which is not vested in him. ANanp_ ultra vires of any Court to grant because in effect it 


KIBHoRE v. BADAN Banda, 24 A. L J. 687 578 abrogates s 92 ofthe O P, 0 5 
m $, 7 3— Rateable distribution, condition prece- Where one of the clauses ina scheme under s. 92 
dent for. ‘ stated that the provisiofia of the scheme mey ba 
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altered or modified as ifit were in execution of the 
e decree in the suit on the application of not less than 3 
worshippers, on an application to modify the scaeme 
go as to cut down the term of trusteeship from life 
membership to one of 5 yeares: 4 

Held, that there was no decree to be executed and 
the application was not maintainable. 

Parties cannot invest the Court with jurisdiction 
which it is incompetent to qxercise. To empower a 
Court by a provision in a scheme framed unders 92, 
GQ P O., to exercise disciplinary jurisdiction over the 
trustee and panchayatdars of a a instifution is 
practically investing the Court with power of manage- 
ment of the institution. © 

A chause@n a scheme providing that the Court may 
on the application of not legs than 3 worshippers act 
in the matter of disciplinary jurisdictygn over the 
trustee and panchayatdare is without jurisdiction, and 
ultra res. 

No appeal lies against an order pessed bya sub- 
ordinate Court with regard tothe alteration of a 
scheme once settled by the Oourt under a. 92, O P. O. 
fA AspuL HAKIM Baia v. MAHOMED BURRAMMUDIN 
(1926) M. W. N. 226, A. I.R 1926 Mad. 559; 49 MoR 


ea 8. 94. See O. P. Ô, 1908, O. XXXIX, x. ' & 


-m 8 99. 
See O. P. C , 1908, 8. 21 406 
See O. P. O., 1908, s. 100 183 


maeman $, 100—Appeal, second—Joininess, question 
of, whether of fact or of law—Excluston of docu- 
mentary evidence as forged—F'indingof fact, whether 
legal—Evidegce excluded as inadmusstble, effect of — 

Remand. 

The earn whether a Hindu family is joint or 
separate, is not necessarily a question of fact but may 
in certain circumstances bea mixéd question of fact 
and law and open to re-consideration by the High Court 
in second appeal, if it can be shown that the J a coon 
fact has either misconceived the law and misled him- 
self as to the method of appregiating the evidence or 
misapplied it to the fundamental facts found by him. 

It is not open to the High Oourt in second 
appeal to question a finding of fact on the ground 
thae in arriving at the finding the Court below 
erroneously excluded from consideration some docu- 
mentary evidence as forged, because the question of 
the genuine or forged nature of documents 1s a ques- 
tion dependent upon the weight to be attached to the 
other evidence given in proof or disproof of the same 
and it is not permissible in second appeal to interfere 
with the lower Appellate Court's appreciation of the 
evidgnes and to dispute its conclusions as to the 
genuine or forged nature of the documents placed 
before it. . 

Where. the erroneous exclusion of a-piece of evi- 
dence as fnadmuissible has neither affected the merits 
of the case, nor vitiated the conclusions of the Oourts 
below, there ıs no neeg to remand the case, in second 
appeal, for a fresh dinding having -regard to the pro- 
visions of 8 99,0 P. O. N BIEDIOHAND LALCHAND v. 
PoPaTLAL 183 

- §, 100— Erroneous finding of fact—Reversal 
e im second appeal, ' 

If there is any legal evidence to form evena part 
of the basig for an erroneous finding, it must stand, 
however gross and inexcusable the error may be. 
N BAYAN Bat v. PARAO 45 


a. 
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———— 6, 100-~Misreading of evidence— Second 
è appeal e 
Judgment of an Appellate Cour} based on misread- 
ing of the evidence on record js liable to be set aside 
in second appeal. L Lachman Dasv Ramg1 Das 240 
i 8, 100—Second appeal—Document, con- 
struction of, when question of law. 
The construction of a document, which is an instru- 
ment of title or direct foundation of rights, is a 
question of law for pnrposes of second appeal. Bat 
“the onstruction of a document which is not the direct 
foundation of law but only a piece of evidence is not 
a question of law unless the Judge has misdirected 
himself in de#ting with it. B Gorpuanpas KESHAVLAL 
rte v DHIRAJLAL DALSUKHARAM SETH, 28 Bom. L. R. 
4 f 81 


e = 
8. 100—Second sappeal—Necessity, when 
question of law. š 
The question as to the existence of legal neeessity, 
when it is a matter of inference from facts found, 
18 one of law. N PansaBraov RAMEKRISHNA, 9N. LJ. 
70, A. I R. 1926 Nag. 332 553 


8.100—Second appeal—Pre-emption suit— 

Price paid—Fanding of fact 
The finding as to price paid ina pre-emption suit 
is one of fact, and unless vitiated by any error of 
law or procedure, is conclusive in second appeal 
O Ram ADEN v. RrasarAnr 13 0. L. J. 146 463 


————— 8. 102—Letters Patent (All), cl, 10—Small 
cause suitof value less than Rs 400—Appeal, second, 
whether lies--Letters Patent Appeal. 

Where a Single Judge of the High Oourt enter- 
tains and decides a second appeal in a suit of the 
nature of a Small Cause of value less than Rs 500, 
the decree passed by him is without jurisdiction end 
is liable to be set aside on a Letters Patent Appeal. 
A Raupat Ratv Hapimar Rat, 17 A. Led. 875; 1 U, P. 

` 405 


S. 110—Appeal to His Majesty in Council-— 
Valuation—Property whigh may be involved wh 
haste suits between parties, value of, whether can 

e taken wnto account. 

Section 110 of the O P.O. when it lays down that 
a decree in order to be appealable to His Majesty in 
Council must involve directly or indirectly some claim 
or question to or respecting property of Rs. 10,000 
in yalue or upwards, refere to the property to which 
the suit relates and not to the value of property 
which may be the subject-matter of other suits be- 
tween the parties in the future, although the decree 
sought to be appealed against may affect the decision 
of such suits. R Bon Kwrv. S.K. R 8. K. R. Friem, 
Agent LATCHMANAH CABTTYAR, 5 Bur. L, J. 45, A. I. R. 
1926 Rang. 128 . 377 
——— §, 110—Appeal to His Majesty in Council— 

Wajıb-ul-arz, interpretation of, whelfar substantial 

question of law. 

For the dpe of a 110 of the O. P. C., the point 
of law involved in a case must be a question of faw and 
not a mere proposition of law and ıt must bea sub- 
stantial question of law. 

The interpretation of aterm in a wajib-ul-grz, the 
meaning of which has been authoritatively settled by 
the Privy Oouncil, is not a substantial question of law 
within the meaning of s. 110 of the O. P.O O Baetis 
Koar v,-Manapgo BAKHSH, 3 O., W. N. 657; A. IR. 
1926 Oudh 381 193 
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Wie BANG. . hence if his Oounsé] fails or betrayw.him ł® has 
See O. P. C., 1908, s. 73 m 205 gufficient eause for his personal absence. N Wasuvro 
See O. P.O, 1908, 0. VI, R 17 267 
See C. P GO, 1908, O° VI, R 11 439 
See O. P. O , 1908, O Ie 8 260 
Seg Mapras Jistatss Lanp AoT, 1908,8 40 S63° 


s. 115—Application to cases under s. 476 
Or. P. C See Or. P O ,1898, s. 473 316 
— 8.115-—Error of law—Remston. 

An, order passed by a Court in he exercise of its, 
jurisdiction cannot be interfered with in revisidn 
simply because it 18 erroneous im law. C JoGENDRA 
Nats Kar v. SUDHIR OHANDRHA Roy 838 
~ §, 115—Reviston. ° 

Revision is only a step ina chain of procedure, the 
object of which 18 to arrive ata decision on the real 
matter in dispute. A Buaawat@as v. OUHHEDI KOBRI, 
34 A. L J.537, A I. R. 1926 All. 398 559 


e—a 115, OVH, r, 10—Platwnt insufficiently 
stamped—Order directing making up of defictency— 
Revision—Interference. 

An order of Oourt directing the plaintiff to pay 
Additional Court-fee on his plaint and granting time 
for the payment of itis an interlocutory one with 
which the High Gourt will not interfere in revision. 
M Aona v Sankaran, 50 M. L. J 497, (1926) M. W. N, 
444,23 L. W. 752, A.I R 1926 Mad. 768 424 


~ $, 115,0. IX, r. 13—Limitation Act (IX of 

1908), Sch. I, Art. 164-—Iix parte decree, application 

to set aside-—Decree set aside—Revision, whether 

competent—High Court, interference by —Application 
made more than 80 days after date of decree— 

Knowledge of decree—Burden of proof. 

When an ex parte decree is passed the suit is termi- 
nated and it does not revive, ifatall, until after the 
proceedings on an application to set aside the ex parte 
decree are « terminated. There is no’ suit pending 
either when the application to set asidethe decree 
is presented ar when an order dwmposing of itis 
passed, and the proceedings on the application since 
they involve tle reversal of a final order and decree in 
a suit, are in themselves a “case” within the meaning 
ofs 115 ofthe O P O. Where, therefore, such an 
application is allowed, the order setting aside the ex 
parte decree is open to revision under that section. 

When a defendant comes forward ‘with an appli- 
cation to setaside ex parte decree more than 30 days 
after the date of the decree, the onus lies on him 
of proving for purposes of Art. 164 of the Limi- 
tation Act that application is presented within’? 
30 days of his having knowledge of the decree, and the 
onus lies upon him more heavily when it is found that 
he was well aware of the progress of the suit. L Prros 
BRAH v. QARIB Seay, 7 L. 161,8 L. L. J. 267, A. I R. 
1926 Lah. 379 124 

ss, 115, 151, O, IX, rr. 8, 9—Suit, dismissal 
of, for défault—Application for restoration, dis- 
massal of ~Apgeal—Revision, whether lies —Sufficient 
cause*-Inheren®? power of Court to restore sutt. 

A High Court has full power to entertain an 
application for revision against an order of an Appel- 
late Court dismissing an appeal from an order rejecting 
an application to restore to file a suit dismissed in 
defa t. + L] 

A Gourťhas no inherent power to restore a suit dis- 
rnissed for default without sufficient cause bemg shown 
for the plaintiff's ebsence on the cate of hearing. A 
party ih has engaged Counsel to represent him is 
within his legal rights in being personally absent, 





v. InyatgHussain, 9 N L.J.145 260 
— C, 1908, O XXXIX, R 


5, 136. See O. P 
2 (3) e à 196 
——— $,144. See O. P O, 1808, s. 37 (b) 587 
8. 144—Ezecution of decree—Sale of 
ımmoveable property—Appeal—Decretal amount 


reduction in, effect 
aside-—Restitutron. 
* Where immoveable property 1s sold in execution of 
a decree for money but the decree is subsequently 
modified in appeal and the amount awarded to the 
gdecree-holder is reduced, the judgment-debtay ıs not 
entitled to apply for restitution of the property sold 
but is entitled to recover the difference between the 
amount decree@ by the trial Court and that decieed by 
the Appellate Court. R Ma Tuu Zav Mo Po Sumy, 
ő Bur L J. C6; A. I, R. 1926 Rang. 126 877 


———— 68, 144, 37 (b)—Court passing decree 
deprived of jurisdiction—''Court of first wnstance” 
ins lih meaning of—Proceedings wn restitution 
whether proceedings in execution—Limitation Act 
IX of 1908), s. 14-~ Restitution proceeding m wrong 
ourt--Exclusion of tyme. ə A 
Where the Court which passed a decree has lost 
territorial jurisdiction over the locality where the 
cause of action arose, “the Court of first instance” 
within s. 144, O. P. O., for purposes of making an 
application for restituteon is the Court which would 
have jurisdiction to try the suit at the time of making 
the application 
An application for restitution is in substance an 
application for execution of the appellate dgcree 
The period during which an application for resgitu- 
tion was bona fide prosecutetl in a wrong Court should 
be excluded under s 14, Limitgtion Act, for purposes 
of limitation. M PANOHAPAKESA Alvar ~v NATISA 
Patoar, 51 M.L. J. 161, (1926) 3M W. N. 305, A. IR. 
1926 Mad. 813 e 587 


———~S. 144, O, XXI, r. 8 9—Restitutron—Wrongful 
attachment of gjudgmett-debtor's property—Orde) 
dismissing claim petition, reversal of, on appeal -- 
Private sale by judgment-debtor—Court sale, setting 

AN janan Ak PANGGON for, for loss orm 
account of private sale—Damages for wr 
attachment, whether clarmable. egies Wa 
In execution of a decree against the assets of a 

deceased person, certain properties belonging to one 
of the judgment-debtors were attached and pul chased 
by the decree-holder himself. The judgment-debto1 
whose properties were thus attached objected “to the 
attachment on the ground that they were not liable 
to be proceeded against The petition, however, was 
dismissed and pending an appeal against,the order 
he effected a private sale of the properties attached 
and had the sale set aside under Ô, XXI, r. 8% C Pp 

O. His appeal was subsequently allowed. On an 

application by the judgment-dektor under s, 118, 

O. P O., by way of restination fo» loss incurred by 

him by reason of¢he private sale of the property 
Held, that the judgment-debtor was not under 

any legal obligation to pay the amount into ‘the 

Court and the loss incurred was very remote,and 

could not be said to flow from the act of the decrece- 

holderin bringing the property to sale ° 
A separate suit for damages for wrongful attach- 

ment of properties will he and a claim therefor does 


ofe—Sale whether can be set 


e 
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not cdéme within the purview of's. l44, O. P.O. M 
MAHOMED ANWARUL Hug SAHIB v, SRINIVASA naak 3 


———— 3, 145-—Decree, 
against surety, | 
in order that execution may be levied against a 
surety under s. 145 of the ©. P. Ọ., it is incumbent 
upon the applicant to prove that the surety has 
rendered*himeelf perso liable for the perform- 
ence of some obliga&tion as provided in the section, 
There is no provision in s. 145 of the O. P. Ca 
which lays down that it is only a security bond 
executed in favour of the Court which can Ve exe- 
cuted against the surety under the section. Where 
a fiersof contracts expressly that he will guaranteee 
the performance of any of the obligations set out 
in the section, whether such contrach be oral orin 
wrijing, he renders himself liable to be proceeded 
against in execution of the decree as provided in 
the section. © Joraan Bawa v, Hagin Sarkar, 30 C, W. 
N. 609, 430. L. J. 493; 53 O 515, A. I. R. 1926 Cal. 
877 483 


——— $. 145, scope of —Refund of money deposited 


by sungly 
Section 145, C. P. O., deals only with the execution 


| | 
whether can be enforced 


of a decree ororder against a surety and does not 


apply to the question ofa refund of money deposited 
by a surety. L Fagre SINGH v. GANDA MAL 139 


s. 145, O. XXXIV, r. 14—Securtty for 
performance of decree—Charge upon properlies— 
Mode of realisation—Erecution. 

Section 145, C. P. C, bas noapplication to a case 
where a surety does not mcur personal liabihty but 
gives only g charge upon property. | 

Defendant obtamed the adjournment of the trial of 
a suit? which had been irfstituted against him upon 
condition that he shoul give security by depositing 
with the Registrar documents of title of properties of 
a certain value for securing the plaintiffs claim to 
that extant In pursuance of this order, the defend- 
ant and his wife deposited the title-deeds of certain 
properties with the Registrar. Eventually, a consent 
decree was made against the defendant in the suit 
fora certain sum payable by instalments and it was 
directed that security should be furnished for the 
A@ecretal amounteand that until such security, was 
furnished, the security already furnished should re- 
main The decree further provided that if the de- 
fendant failed to pay three consecutive instalments, 
the whole amount of the decree should become payable 
and the decree-holder in such case might execute the 
decree jrrespective of his right against the security 
and might also execute against the security. The 
instalments were not paid as they became due and 
no other security was furnished and the plaintiff 
thereupon apphed for realisation of the decree by sale 
of the properties of which the title-deeda haa been 
deposited with the Registrar ° 

eld, that the security being confined to the 
properties and not extending to the pérsonal liability 

of he surety, the přovisions ofe. 145 of the O. P, 0, 

were not applirable to the case. @ SUKUMARI DEBI 

» MUGNEERAM BHANGER & Co., 30 0O. W. N. 683, A I, 

R 1926 Cal. 889 908 

8. 145, O. XXXIV, r. 14—Surety hypo- 

thecating property and also undertaking personal 

lrabilty—Default by principal debtor—Ezecution 
against surety, whether competent, 

Where a surety fog an insolvent agrees to pay 





” 





pitia ate 
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personally a certain sum and-also hypothecates 
certain property as gecurity for his liability, it is 
open to the creditor to give up his nghts as a mort- 
gagee for the property hypethecated and to rely 
upon the WA se liability @of the surety and to seek 
«execution against the property .of the surety under 
e 145,0 P.C ln sucha case the provisions of r. 14 
of O. XXXIV of the Code will not be applicable. 
B GURUSHANTAPPA SANGAPPA HOSKERI v. GURAYA 
, MADIVALLAPPA, 28 Bom. L. R. 603; A. L R.1926 Bom. 
279; 50 B 339 696 


——— 8. 145, O. XXXVII, r. 3— Leave to defend— 
Surety— Consent decree— Surety, whether discharged, 
A surety executed a bond in favour of the Regis- 

trar in pursuance of an order giving leave to the 

defendant to defend a suit under O XXXVII of the 

O P.O When the sft came to trial a consent de- 

cree was made and the terms of the consent decree 

provided for the payment of the amount decreed by 

instalments: . ° 
Held, that the surety was discharged from his ob- 

ligation and that the decree could not be enforced 

against him. CO NATIONAL Coan Co. Lrp. v. Ksxitiss 

Bose & Co, 30 O. W. N. 540; A I. R. 1926 Cal. 818 





409 
———- 8.148. See O. P. O., 1908,5 55 (4) 444 
——— 8,149, See 0. DP. C., 1908, O. VU, R 11 
439 
HE 8, 151. 
See O. P.O, 1908, O. IX, R. 9 533 
See C P. O., 1908, O. XXI, R. 8 280 


$. 151— Ezecution application, restoration of. 

A Court has, in the -exercise of its mherent powers 
expressiy recognised by s. 151, C. P O., the right to 
rəstore an application for execution which has been 
dismissed for default and should do so if it is satisfied 
that it should’ exercise its inherent jurisdiction ex 
debito justitie. L ATTAR SINGE v. Bor Since 924 

8. 151-elnherent powers—Remand. 

It is not competent for a Court to remand a case. 
under s 151, O. P.C., when the case is clearly 
covered by another provisionof law under whieh a 
remand can be made S&ction 151 only comes into 
operation in the absence of an express provision of the 
law governing the case before the Court and is to be 
used in exceptional cases. L Nann LAL v. Bars WANG 5 
———— 8. 152, O. XLI, r. 11—Appeal, dismissal of 

—Amendment of decree— Forum, proper. 7 
“ Where an appeal froma decree is dismissed under 
r. 11 of O. XLI ofe the C. P. O., it is only the final 
Appellate Court which can amend the decree. A 
BHAGWATI DEVI v. SANKER LAL 649 
O. |, r. 10—Transposition of parties— 
Discretion of Court—A ppeal—A ppellate Court, inter- 

ference by. “ 

The making of a defendant a plaintiff is a matter 
within the discretion of the Court gond a Court of 
Appea? will refuse to interfere wh the exercise of 
such discretion by a lower Court especially where no 
objection is raised io this course at the trial. N Jar 
KRISHNA v, New Morvasit Co 171 

0.1, r.10 (2)—Addition of parties, rules 
applicable to- Statute, legality of, questioned—~ 

Secretary of State, whether necessary party. 

Different considerations should apply to an applica- 
tion for joinder of additional parties when the party 
sought to be added is a° party plaintiff or party 
defendant and also when the application for such 


eed 





® 
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joinder%a made by the party séught to be added or 


y either of the parties already on the record and, if 80, 6 


which of them. 

Where the party séught to be added applies to be 
made a party and the aplication is oppoded by both 
thes parties to the suit, the application must be 
rejected unless the Courtis satisfied that the party 
sought to be added is not only a proper party but a 
necessary party tå the suit 

A necessary party isa party without whom therg 
can” be no properly constituted suit, having regard to 
the cause of action alleged and the relief claimed. 

Where there ıs onlya question of a permissible 
party, the addition of such a party cannet generally 
be ordered when it is opposed by the person to fight 
whom the additional party is to be brought on the 
record. Ordmarily the plaimtiff being the dominus 
litus he cannot be compelled to fight against some 
other litigant not of his own ¢ghoice unless sucha 
process js required bya positive rule of law 

Olause (2) ofr. 10 of O. I of the O.P C does not 
require that all persons who have or claim to have or 
are likely to have any sort of right, title or interest 
in respect of any portion of the subject-mutter of a 
suit should all be made parties. The phrase ‘to enable 
the Court effectually and completely to adjudicate 
upon and settle’ in the clause indicates that the 
addition of a party should be ordered onlv if in the 
opinion of the Court in the absence of such party it 
cannot effectually and completely adjudicate and settle 
all the questions arising in the suit. 

The questions involved ın a suit are only questions 
with regard to the right set up and the relief claimed 
on the oneside and denied by the other The judg- 
ment in an ordinary suit, therefore, does not operate 
asa, judgment in rem and is binding only on the 
parties to that suit 

The Secretary of State for india is not a necessary 
or a proper y to every suit in which any question 
is raised withregard to the legality of any Statute. 
M VYTHILINGA PANDARA SANNILHI vV. Sapasiva IYER, 
ae) M. W. N. 575; 51M L. J. 148, A. I R 1926 Mad. 

e 214 


+ 
O. Il, r. 2—-Co-owners—Suit for partition 
and possession—Subsequeni suit for mesne profits, 
whether barred—Appropriation of profits by one 
co-owner—Ltabuity to account. 

Where a co-owner institutes a suit for partition and 
separate possession of his share of the joint property 
and obtains a decree, a subsequent suit by him fer 
the recovery of mesne profits is not barred by the 
provisions of O. II, rr 2o0f the O P.O 

Every co-owner of pro y is entitled to the enjoy- 
ment of the property so long as he does not interfere 
with the other co-owners’ like right of enjoyment, 
but in the case of agricultural landsewhere the mode 
of enjoyment is by a division of the produce dr rent 
among the co-owners, when one co-owner receives 
and keeps all ihg produce or rent, he eee fal de- 
prives the other co-owners of their shares and must, 
therefore, account to them for their shares R Ma 
Myraine v."B. Cart, 5 Bur. L. J. 47; 4 R. 103,A.L R. 
1926 Rang. 137 ° 380 


maa aman a OF Ma re 2— Specifice Relief Act (I of 1877), 
8 42—Declaration, suit for, dismissal of —Possesston, 
surt for, whether barred. 

Where a suit fora declaration is dismissed on the 
ground that it is open tothe plaintiff to sue for posses- 
sion of the property in dispute; a subsequent suit for 

ki e 
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e 
possession is not Barred under O. IT, r. 2 of the. P C 
R Mause Tasis Daw v. Ma Sawa Eryn, 5 Bur. L.J 41; 
A.L 8. 1926 Rang. 123 892 
O. Il, r,2—Sutt for declaration that pra. 


— 





perty ig not liable éo attachment—Subsequent suit - 


to recover damages for wrongful attachment, whether 

barred. 

Where a person who first sues fora mere declara- 
tion that the property in suit is his and is not hable 
to attachment and obtainé’a de-fee, subsequently sues 


eto recover damages for wrongful attachment of tha 


roperty, his subsequent suit is not barred under 
O. Ilr. 2, O. P.O, 1m view of the provisions ofa 432 
of the Specific Relief Act. © Manzur Husain Kuan 
299 

O.H, r. 1, O. XLI r, 1—Appeal filed by 

Pleader without vakil patra—Vakil patra filed 

subsequentl7, effect of. 

Where an appeal is presented by a Pleader “duly 
appointed to act on the appellant's behalf by a vakil 
patra, the appeal cannot be held to be incompeten: 
merely because the vakıl patra has not been filed. 
The proper practice in such a case is for the appellant 
to apply tothe Court, as soon as the vakil patra is 
filed, for leave to take the appeal on the file BY 
Manomep Jaren v SARIKA AgMED, 28 Bom. L. R. 538, 
A. I R. 1926 Bom. 336 266 


O. V, r. 10, proviso, O. IX, r. 6—Service ner 
registered post—Defendant's letter acknowledging 
receipt of such registered post—-Eix parte proceedings 
Ez parte proceeding® should not be taken either on 

the basis of the service through the registered post in 

the first instance or on the basis of a letter written by 
the defendant admitting having received the summons 
by registered post. L HARDASMAL KHUBOMAND V. JAGAN 

Natu-J AHURIMAL £ #874 


0O. Vi, r. 17, 8. 145—Sutt on pro-note--- 

Amendment of plaint so as to include claim on 
* omgmal liabiutty allowed—Revisiton 

Where in a suit on a pro-note, the oe applied 
to amend the pl#int so as to base the claim also under 
the original liability of the defendant and the amend- 
ment did not affect the defendant's liability to pay 
though there was a change in the manner in which the 
plaintiff claimed the debt : 

Held, that the order of amendment was neithér 
without jurisdiction nor was jurisdiction exercised 
irregularly M KOLLURO VENKATARATNAM v PUSAPATI 
VenkaMua, 23 L. W. 618; A.I. R. 1926 Mad. 754 267 


©. VII, r.10 See O P O., 1903, s.115 424 
———— 0. VIIL r. 11, 88. 115, 149—Plaint, return of,» 
for payment of deficiency in Court-fre-- Re- 
presentation beyond time fized—Court, power of, to: 
extend time—Revision—Conflrct between section ahd 
rules in C. P C.—Conatruction ê 
Section 149, O. P. C., is one of the general, provi- 
sions of the Code n8t liable to annulment or" altera- 
tion by any proceedings under Part X and if there is 
any conflict bétween sucha gengral provision ana e 
ule under the First Schedule, the general provisions 
must prevail. Whe section gives a Court wide dis- 
cretion, once the time for payment has been fixed, 
either to allow payment at any stage or to disallow it. 
The Court may, in its discretion, at any stage, allow 
a party to pay a deficiency in Court-fee. Hut this 
ill not override O. Vil,r llin the sense fbate 149 
gives the Court any discretion to refuse to grant the 
time which O. VII, r. 11 seys it shall grant, 


—— 
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plaiat beyond the time fixed by the Oourteand has» 


not asked the Oourt to extend the time for payment 
but ‘the Court nevertheless excuses tha delay and 
recaives the fae, the only reagonable interpretation is 
that the Court has implicitly although not explicitly 
extended the time 

Where a plat which was returned for payment 
of deticrent Oourt-fes was présented after the time 
fixed by the Oourt snd the deficiency was paid and 

ea petition was filed to excuse the delay which wase 
allowed without notice to the other side and an appli- 
cation to review the order presented several nfonths 
afterwards to a succeeding Judge was dismissed, on 
revision @o the High Court against the order : 

Heid, (1) that under s. 149, O. P. O., the Court had a 
discretion to grant extension of timeand 
under O. VIL, r. 11 to reject the plaint; 

(2? that in the circumstances of the case the High 
Court would not interfere in revision under s. 115, O. 
P. O. M KOLISETTI Basavayya v, MITHAPALLI VENKATA- 
PAYYA, (1926) M. W N. 341; A. I. R. 1926 Mad. 676, 51 
M. L.J. 80 439 

. „O. VI, r. 14 (2)—Documents not listed— 

Admission at lute stage. 

A document ‘which is’ not listed in a statement 
attached to the plaint under O. VIL r. 14 (2), 0. P.O, 
may not be admitted by the Court if tendered at a 
late stage. L JIWAN v Nawas, 8 L. L. J. 346 258 


—— 0. MI, r. 2—New caw in appeal—Suirt for 
recovery of possession and rent—Defendant pleading 
title—Question of insufficiency of notice tn appeal. 
It is undesirable that a party, when he has omitted 

to raise a question depending upon evidence tur its 

dətərmination in the pleadings, and has failed on the 
points*which he has raised, should be allowed in first 
appeal to entirely alter mis case oe to the er- 
cumstances and rely upora fresh ground for the pur- 
pose of defeating the plaintiff's claim. : 

In a swit for possession and rent against the defend- 
ant as tenant, the latter cannot for the first time in 
appeal be allowed to raise abjection to sufficiency of 
hotice to quit, after having failed in the firat Oourt 
on his plea of title, B Hanmanrram SURAJMAL MAR- 

WADI V. SHANKARLAL ABAJI MARWADI, 28 Bom. L., n ae 

e e 3 
plarnizff's 


—- — 0O. VIIL rr. 3, §— Admission of m 
whether 


case—Denial by words “not admitted’, 

specific. 

Where it is a question whether or not ths written 
statement or part thereof amounts to an admission 
of any or all of the essential portion of the plaintiff's 
case isa question to be detarmined in each cass, a 
small variation in the particular circumstances may 
be decisive. : 

Where a @ocument is referred to in detail in a 
plaint, denial by a defendant who is not a party to 
the document ın his written statemant by ths words 
“ngt admitted” is a specific denial within the mean- 
ing of O. VIII, r. 3,90. P. O.A Batagair HUSAIN v. 
ABID BAKSH k 1 


O. VIII, r. 6—Set-off—“Ascertained sumi of 
money legaliy recoverable,” meaning of. 

A specitied sum of money 14 uot necessarily “as- 
certaiņed sum of money legally recoveravls” within 
the maanfng of O VIIL r. 6,4. P U. 3 Masrosncren 
BANK of -INDU LID, V. BISHALDAS HDJMAL 353 
O. IX, r. 4—-[Plamtiffs sllness—Discharga 


. + 








+ 


oes not bound . 


from hospital before hearing—Suficient Muse for 

non-attendance. ° he 

Where a plaintiff puts himself in the witness-box and 
states that he was an indoor patient in a dispensary 
before the "dismissal of his tase in default and the 
interval between his discharge and the date of hearing 
was not sufficient to enable him to attend the Oourt 
and is supported by the evidence ofa compounder, he 
must be said to have proved that there was sufficient 
çxuse for his not appearing at the date of the hearing. 
L acuMaN Das v. Ramat Das 240 


O. IX, r. 6. Seed. P. O, 1908, O. V, R 10, 
PRovI80 4 8.74 


nnn O, IX, rr. 8, 12—Pariy added as plaintiff by 
order of Court—Faslure of such party to appear 
when ordered—Dismtssal of suit, whether legal. 
Where a person has been added as plaintiff by the 
Court, his non-appearance in pursuance of the orders 
of the Oourt cannot entail the consequenge of the 
dismissal of the suit of the original plaintiff who really 
denied the right of the defaulting party to be added 
as plaintif. L Urras Ouand & Dirro RAM v. QORAYA 
Mau 865 


anty memak 





power restore— Suficient cause’ —Inherent 

jurisdiction—Settlement of issues, surt fired for, 

whether can be dramtssed for non-appearance. 

By the Court —The only powers that a Oourt can 
exercise for restoration of a suit dismissed in default 
are those vested in ıt under O IX of the O. P. O., 
and unless ‘“‘su.licient cause’ 1s shown for non-appear- 
ance, a suit cannot be restored to file 

The absence of plaintiffs Pleader from the Court, 
under the impression that the Oourt being busy with 
cruninal “work will not take up the case, is not a 
sutfictent cause within the meaning of law. 

Per Rupchand A. J. C.—A Oourt can non-suit 
a plaintiff for failure to appearon the day fixed for 
settlement of issues. 

There may begases when the Court may afferd 
relief toa party at fault Under s. 151, O. P. O., where 
the cause shown for non-appesrance is not sufficient 
but just and proper, thotgh the case may not be one 
PE within the’ provisions of O. IX, rr. 9 and 13, O. 


Powers under s. 161, O. P O., however, can only be 
invoked to secure the ends of justice, and the merits 
or demerits of the claim ın suit or the extent of the 
risk involved cannot by themsslves be taken into con- 
sideration orafford a good ground for vacating an 
ex parte order of dismissal of suit or an ez parte 
decree especially where the parties are sui juris. 
8 Frew or QAUMANMAL KHATOOMAL v. SEORETARY OF 


STATE FOR INDIA 533 
e es Q, XVII, Ma 2, See O. P.O, 1908, O. IK, zr. 9 
533 


~t O, XVII, rr. 2, 3, application of—Pmintiff 
hee but unprepared—Dismissal for default — 
Ap i r ‘ 
Where a plaintiff applies for an adjournment be- 
causes his witnesses are not ready, and, on his request 
being refused, expresses hig inability to proceed with 
the trial of the suit and the Oourt dis.nisses the sult 
for dəfault, tha Court must ba daamad to have acted 
uolarr. 3 aad notr.2 of O XVILO P.O, although 
dil nok pro333ad as lard doa in r. 3, and the order 
ig app2alable. A JOSARI Mau v. UHANDRA San 798. 
é : 
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———# O, XX, r 4— Provincial. Small Cause Courts 
Act (IX of 1887),8. &5—dudgment of Small Cause 
Court—Pornts for determination not given, eec of. 
A judgment of the Small Cause Oourt which does 

not state the points for @stermination and the decision 

thereon is not a legal judgment and is liable to be 
set aside in revision. L BADRI Das v. UHULAM MUNAM- 

MAD 584 


— O. XX, r, 6—Sutt for declaration of docu- 
ment as forged and without constderation—Document 
found to be genuine and wuh part consideration— 
Decree dismussing suit, whether may contain 
declaration as to consideration 
Where in’a suit for declaration that the mort ge- 

bond executed by the plaintiff in favour of the defend- 

ant is forged and without consideration, the Gourt 
fiuds that the bond is genujne but consideration has 
been established only in part, the Court may by its 
decree not only dismiss the suit but may also in- 
corporate into the decree the findifg that considers- 
tion has been established to the extent of a particular 
amount. C Nazoo MBAH v Mazar ALI, 430 L J. 501 
1011 

O. XX, r. 16 —Priucipal and agent—Arccounts, 
suit for—Preliminary decree, object of—Objections 
to items, when to be taken—Y isre presentation, charge 
of, when may be made 
The purpose of a preliminary decree in a suit for 

accounts is marely to ascertain whether ths defendant 

is liable to account tothe plaintiff Objections to 
items, on whatever grounds, are to be reserved when 
the question of the accounts has been tried. 

There can be no valid objection toa charge of mis- 
representation bsing raised after the preliminary 
decree has basen passed N Jar KRISHNA v. New 


MorvssiL Oo 171 
— QO. XXI, r. 2. See ARBITRATION 416 


— -— O. XXI, F. 2—Hxecution of decree—Payment, 
uncertified—Amount recovered in execulron—Suit 
by judgment-debtor to recover amount paid twice, 
whether maintainable. 

Where a payment madesby a jutigment-debtor to 
the padan is not certified undere. 20f O XXI 
of the O. P. O., and the decree-holder by taking out 
execution recovers the amount over, again, the judg- 
ment-debtor is entitled to maintain a suit to recover 
the amount which he had paid to the decree-holder 
without its being certified. B Gangsa MAHADEV 
SAHASRABUDHE V. YSSHWANT MAHADHY PHADKE, 29 Bom 
L. R. 247; A. I. R. 1923 Bom. 298 | 410 


—O. XXI, r. 2—Hxecution of decree—Uncertified 
payment, whether can be recognized. 

An Executing Court cannot recognize any payment 
not certified or recorded as provided in sub-rr (l) 
and (2) ofr. 2 of O. XXI of the C. P. O. B MEHBUNISSA 
Becou v MEHAEDUNISSA Becua, 27 Bom. L. R. 403, 
A. L. R. 1925 Bem. 309; 49 B. 548 687 
-—-—*- O. XXf, r. 2, scope of—‘Payable°® under 

decree,’ meaning of —Decree entitling defendant to 

reconveyance of property if he paid money within 
time, whether decree under which money 18 
payable—Uncertified adjustment of such decree 

Order XXI, r.2, OP. Os, refers to a decree under 
which money is payable whether there are other reliefs 
‘or not, and if no money is payable under a decree it 

ill not apply. 
ithe words “payable unter a decree” do not mean 
tny money which the party may, if he chooses, pay but 

: é : 
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money which is recoverable by a panty in exbcution 


e against the party liable to pay it. 


” gompatent to have them executed on taking 


Whgre a decree provides that in case the defendants 
pay the decrees holders a particular sum within a 
particular time the praperty should be conveyed to | 
them and in default the decree-holders should enjor 
the property with absolute rights, the decree is 
one where any money is payable within the meaning 
of O XXI,r. 2, and for anadjustment of such a devrec 
certification to Court is not essential. M NARAYANA- 
e8WAMI NAIDU v, RANGABWAMI NATDU, 50 M L.J 547 9° 
I. R. 1926 Mad 749; 24 L. W 235; 49 M. 718 731 


O. XXI, r.16—Objegtion by judqment-debtor 
that transferee of decree is his benamigar--D aty 
of Court—Certification of transferee as such by 
Court, law as to. 

Where an @bjection is taken by a judgment-debtor 
that the ostensible transferee of the decree is wally 
a benamidar on his behalf and 1s not, therefore, com- 

etent to execute, that decree it is the duty of the 
urt to adjudicate upon the objection 

There is no provision of law under which a trans- 
feres of a decree can ba cartified as such by the Oourt 
L Guan UHAND v. SUNDERDAS ace 206° 


—___—— QO, XXI, r. 34—Campromise. decree—Decree 
providing for execution of patta and kabulryat, 
mated of—Procedure—Appeal, second, whether 

168. 

A decree passed on a compromises provided that the 
plaintiff should grant to the defendant a settlement 
of a certain portion of the lands in suit and that in 
case any of the partiesdid not complete the work of 
execution of the pattah and kabuliyat within one month 
from the date of the decree, then the payties shall b- 


thg pro- 
tection of a competent Oodrt: e 

Held, (1) that the terms of the decree were sufliciently 
wide and general to have the execution of the puttah 
and kabuliyat enforced by means of an application for 
execution. of the decree itself to the competent Court 
and that it was not necessary to institute a suit for 
specific parformance of the agreement to grant a settle- 
mosnt contained in the de¢ree; 

(2) that the decree could be executed inthe manner 
provided by r. 34 of O. XXI of the 0. P O. C 
ASEW INI OO0O0OMAR BANERJEE v. RAM GOPAL MUKHERJEM, 
A.I R 1926 Oal. 975 79 
O. XXI, r. 43—Rules framed by Allahabad 

High Court under O. XXI, r. 124—Attachment 

before judgment—Attached property, custody of— 

Attaching officer, duty of— Property not forthcoming 

—-[nability of attaching officer. 5 

Under O. XXI, r. 43 of the C. P. O. an attaching 
officer is bound to keep the attached property ın ye 
own custody and is responsible for the due custody 
of such property. He 18 an officer of the Gourt and at 
such is within the jurisdiction of the Oourt which 
appointed him an® also of the Oourt to whith such 
Court is subordinate. 

Under r. 124 of the rules framed by the AllahabAd 
High Oourt under O. XXI of the*O P. O. an attaching 
officer must obtatn the permission of the Court if he 
desires to put any person ın charge of attached pro- 
perty and the permission must be obtained at” the 








roper time before or immediately after the custodian e 


is appointed. When such permission 18 sought the 

residing officer of the Court must bring his*mind to 
bese on the facts of the case ana to determine whether e 
the person in whose custody the property 19 soughy 


i d . 
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hd 
to be placed isor is not a proper person to remain in 


e charge of the property. Where attached prqperty 18 9 


Placed by the attaching olfhcer in the custgdy of 
another person without obtaining the permission of 
- the Court, such person is net gn officer of the Oourt, 
and the Gourt hus no jurisdiction to direct him to 
refund the price of the attached property if the pro- 
perty is not forthcoming when the Court directs its 
roduction. In such a case the attaching officer alone 
is liable for the valme of the propeity. A BADRI 
@rasap v CHOKHBLAL, 24 A, L.J 581; A.I R.1926 All, 
406; 48 A. 510 828 


——— 0. XXI, r. 46—Unpaid purchase-money— 
Vendor's lren—Creditdr of vendor, rights of—Suit 
to @nforfe lien, matntarnadility of. 

Where a debtor sold some property with a direction 
to the vandee to discharge a debt payable by the 
vendgr, but the creditor, on being tendered the amount 
mentioned in the sale-deed, refused to accept it in full 
satisfaction of the debt and thereupon, in execution of 
a decree obtained by him on his debt, the creditor 
attached the amount outstanding with the vendes as 
balance of unpaid purchase-money and purchased ıt 
pimeelf, in a suit by the creditor to recover the amount 
claiming 4 lien on the property sold: 

Held, (|) that he amouat was not only unaccepted 
purchase-money but remained unpaid pore pes mousy 

(2) that the right to unpaid purchase-money was 
not immoveable property but was merelya char 
and the attachment ofthe debt was properly made 
under O., XXI, r. 46, C. P.O; 9 

(3) that the right to the lien for unpaid purchase- 
money passed to the plaintiff under the Court sale; 

(4) that it was not open to the vendee to raise ques- 
tions relating to the regularity or otherwise of the 
execuigéon proceedings taken by the plaintiff agamst 
his jadfment-debtor. The proceedings were final be- 
tween the plaintiff and vendor and whether they 
were regular or irregular, the title to the debt and 
the charge had passed to the plaimtiff and it was not" 
open to the defendant to question the plaintiff's title 
on the ground of mere irregularity in the execution 
proceedings. š 

Where a creditor attaches the unpaid purchase- 
money dus to his judgment-debtor, under a sale-dead 
by him, the creditor cannot cause the property to be 
gold without previeusly bringing the debt to sale md 
purchasing it himself M SAMBASIVA IYER v VBNKATA- 
RAMA lysg, 51M. L. J. 95; (1926) M. W. N.569 447 


— O XXI, r. 53. See O. P. O., 1808, s. 47 
1033 
z~ 0. XXI, r. 58. See BENGAL TENANOY Act, 
1885, a? 170 : 303 
m O, XXI, rr. 62, 66—Attachment—Objection 
by mortgagee-Admusion by deeree-holder— tale 
subject to mortgage—Purchase by Yecree-holder— 
Suit on *origage—Auctron-purchaser, whether can 
deny mortgage—Mortgagee, whether bound to proceed 

ret against moveable property. 
ere ıs a distinction between the case, in which a 
property is expressly*gold subject to a moitgage under 
O XXI, r. 62 of the C. P. O., and tha case in which 
notice of a mortgage is included in the proclamation 
of sale under r 866 of O. XXL of the Code. 
lf in an objection proceeding under O. XXI, r 62, 
® sturted by a mortgagee, the decree-holder admits the 
existence eof the mortgage and allows the property-to 
be sold subject to the mortgage lien, he cannot sub- 
sequently, as auction-purchaser, be allowed, ina suit 
e 

wei KA ` wno - . e — 


INDIAN CASES, 


[1926 
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by the mortgagee te enforce the mortgageelien, to 
question the validity of the mortgage. 

It is not incumbent upon a mortgagee, first of all 
to proceed against moveable property which has, 
wrongly or rightly, been fommally a amongst 
the mortgaged subjects N Govinprao v. HIRCHAND 

563 
m 0, XXI r. 63. See Sprorzio RELIEF Act, 1877, 

8.42 f . 48 
m 0. KAI, r..63—Attachmenit—Objection, dis- 
* missal of— Declaratory suit—Burden of proof. * 

Ina suit by an unsuccesaful objector under r. 63 of 
O. XXI of the O. P. O. the entire burden of proof 
hes heavily pn him to establish his right to the pro- 


e perty atiachad 


In a suit to establish his right to a holding, succes- 
sion to which opened under the Tenancy Act of 1898, 
a plamtifi cannot be to have discharged the 
burden by merely proving that the field in suit was 
one of the items of pro owned by a joint family 
of which the decbased and the plaintiff were mem- 
bers. N MULOHAND v. OHANDRASINGH 589 


~ O, XXI, rr, 71,84—Auction sale—Purchaser, 
default of, in making” deposut—Re-sale—-Bidders, 
want of, effect of- Procedtre. 

Where an auction-purchaser makes default in the 
deposit of 29 per cent. of the sale price, the property 
must be re-sold forthwith. Ifthe property is put up 
for sale but no bidders are forthcoming, the sale should 
be adjourned and should be continued again until a 
bid is obtained 

Per Madhavan Nair, J.~-lt is difficult to say that 
property 1s “re-sold” when there are no bidders at the 
auction and consequently the sale proves abortive. 
On the other hand the Legislature could not have in- 
tended that the word “re-sale” in r. 84 of O. XXI, O. 
P. O., should be so strictly understood In this respect* 
the requirements of the rule are sufficiently complied. 
with when the property to be re-sold is actually put up- 
for re-sale. The" defaulting purchaser cannot be 
absolved from lability merely because there are no 
bidders at the re-sale. M Hasgs BATONA SAHBB v. 
MAHOMED EBRAHIM Gangs, 23 L. W. 724; A.I. k. 1926 
Mad. 739 . 865 


O. XXI, r. 89. See O.P. O., 1908, s. 144 
° 630 
~ O, XXI, r. 89—Lodgment schedule, whether 
application 
Alodgment schedule cannot be treated as an ap- 
přication of the nature contemplated by O XXI, r. 89, 


-— 





JO P. 0O. There must be something more than a 


deposit. M CHAKRAPANI PADHI v, KrusHNo Nairo, 
(1926) M. W. N. 297, A. I. R. 1926 Mad. 620; 23 L. W. 
757 128 
— O. XXI, r. 95. See C. P.O, 1808, 8.47 494 
—— — 0. XXI? rr. 101, 103— Auction of share in 

joint Hindu famy property—Auction-purchaser 

dispossessed under O XXI, r. 101— Sutt for 

partiteon by auction-purchaser—Limifation, e 

Under O. XXI, r 103, C P. C, the party against 
whom an order for possession is made under O. XXJ, 
r. 11], may institute -a suit to establish his right to 
present possession’ of the property but, on his failing 
to do so, the order becomes final : 

But as in Madras an ‘auction-purchaser of the 
interest of a co-parcener in Hindu jomt family pro- 
perty has no right to present possession of such 
interest, a suit by such purchaser for possession after 
partition, brought more than one year after an order 


+ 
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for possession is passed against him in claim pro- 
ceedings, is maintaisable. M Snanmecam PILLAI v. 
PaNOHALI AMMaL, 23 L W 551; 50 M. L. J. 651; A L 
R. 4926 Mad 683; 49 M. 596 209 
O. XXII, r. 3—farlure to record legal 
representative of deceased appellant—Apypeal pro- 
ceeding on gfound common to all appellants— 
Abatement, $ 
Where an appeal proceeds ona ground commos to 
all appellants, failure to bring the legal representa- 
tıves of a deceased appellant on the record during the 
påndency of appeal does not cause the appeal to abate. 
O OHAIRMAN, HOWRAH MUNICIPALITY ¥ 
SEROUGER œ 726 


——— 0. XXII, rr. 3, 4-Limitation Act (IX of 
1908), a S—Informal letter intimating death o; 
party _ and fact of his legal representatives beng on 
file, whether may be treated as application. 

An informal letter addressed to the Court within 
time intimating the death of a party and the fact of 
his legal representatives being on the file already may 
be treated as an application for bringing the legal 
representatives of the deceased on the record and the 
necessary Court-fee may be allowed to be paid up. 
L Sung BAHADUR v, ABBZAR 236 


—— 0O. XXIL, r. 4—Abatement—Test—Appeat 
from declaratory decree—Death of some plaintifs 
respondents—A baicment, extent of. 

Whether an appeal abates in whole or in part 
depends upon the nature of the consequences that 
follow the abatement as against the deceased party. 

Where in an appeal from a declaratory decree some 
of the plaintiffs-respondents die and their legal repre- 
sentatives are not brought on the record in time, the 
appeal abates in whole asa right to declaration can- 
not beso split upas to recognise jt in the case of 
some of the plamtiffs and to refuse it to the rest. L 
Kara BINGAH v. HEVIL 549 


O. XXII, r. 4 (3), O. XW, r. 2O—Appeal, 
abatement of, extent of—Addition of party to appeal 
~Discretion of Court. 

Whether or not an appeal’abates under sub-r 3, x. 4 
of O. XXL, 0. P Q as against the deceased respondent 
only orasa whole, depends upon the particular cir- 
cumstances of each case, the test to be applied being 
whether in the absence of the respondent against 
whom the appeal has abated, the appeal can proceef. 

Whether in any particular case the Oourt will add 
or refuse to add a party to an appeal under O. XLI, 
r 20,0, P. C.,is a matter which is Tett to the discretion 
ofthe Court CG MiIDNAPORH ZEMINDARY Co LTD. 2. 
AMULYA Nata Roy, 430 L. J 401; A I R. 1926 Oal. 
893, 53 O 752 . 649 
—-—-— 0, KA, r. 5—Refusal to appoint applicant 

legal represeg tative—Final decree—Appeal. 

A mêre refnsal per e to appoint + person the legal 
representative ofa deceased plaintiff or a deceased 
defendant cannot be regarded as a final decree, and is, 
therefore, not appeable M VRNKATAKRISANAN R8&DDI 
v KRISANA Reppr, 50 M. L J.485: A I R 1926 Mad. 
586, 49 M. 450: (1926) M WON 436; 211, W.25 489 
"O, XXII, rr. 9,11 —Death of party living at 
distance—Iqnorance of death—Application for 











renresentative beyond time—Party in default 
diligent—Hrtension bf time for setting aside 
abatement 


Where a party, ein an appeal which has remained 
penging for some years and has numerous parties, has 
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|] | I 
failedgto make an application for bringing the |: gu 
representatives of n deceased party who lived al aii, 
distance within time 1m censequence of his iror i 
of the latter's death, but it appears otherwise thet L 
has been dilignnt in making several applicatio: ` oft th, 
same nature, the Ccurt will extend (ume urur 7 
Limitation Act, for making an a; plicetion fer mtam 
aside abatement, L Suef BAHA#LUR Y ABEZAR 236 


s ———-~ O, XXII, r. 1-—Permission to withdraw u o 


—Appellaie Court, powers of—Condition iecit. 

fot granting permisson., 

An Appellate Court is entitled to exercise urik 
proper circumstances the powers conferred bys ! 

XXIII of the O. P. O., and to allow the withdri w. | 
of a suit. Tais can only be done after the derre 
the lower Cofirt is set aside, and a permission ti ti! 
a fresh suit given without setting aside the de, <1 
ultra vires and illegal. N MANGLIA v JAGANNATH 424 
-—~ 0, XXIII, r. 1—Wruhdrawal of sut v 

liberty to bring fresh suit—Costs, order direc s» 

parnai of, non-compliance with—Procedure 

here a plaintiff is allowed to withdraw a u' 


with liberty to bring a fresh suit on his depositing ihe? 


costs of the defendant within a specijied perd. ov 
the order contains no direction to the effect that ur 
failure to pay within that period, the suit will stun: 
dismissed, the non-payment of such costs wih 
the time apecified does not bar a fresh suit. 

The only course to ke adopted by the Court m sie 
acase is to stay the hearing of the fresh suit iat: 
the costs are paid and when they are paid to proce ' 
with the trial of the fresh suit. Pat Dix DayaL Ra 
v. INDRASAN Ral 875 

0. XXIL, r. 1—Withdrawal of attit— Rept 9 

An order passed by a Court allowing the plaict:’ 
to withdraw his suit with liberty to bring a fe» 
suit is open to revision where the Court allowing th 
evithdrawal has not exercised a judicial discretio: 1 
the matter. A MATHURA Prasap v. KODARI 556 
———— 0. XXIII, r. 1, 0. XLI, r. 17—Appedl- Wz! 

drawal of sut, application for, rejection 

Procedure—Dismissal for default, legality of 

Where in an appeal a plaintiff puts m an apple. 
tion for leave to withdraw from the suit with libert. 
to bring a fresh suit on the samg caure of ncniu, 
the Appellate Court should either accede to t} 
prayer for withdiawal on the terms indicated ip th, 

tition or should hear the appeal on the merits |: 

as no jurisdiction, after rejecting the application fi ` 
withdrawal, to dismiss the appeal for want of wre 
secution. C Gosto BEHARY Gorar v. HARI Hara Kare 


qi? 


MonpDaL - 199 
———- O. XXII r. 3, . 
See ©. P. O., 1908, Sox. IT, PARA. 1 Bo 
See O. P 0, 1908, Son. IL, para. 15 ü 772 


-m 0, XXX, r. 3 (b)—Summons to be serve! « 
manager or mandging partner of firm at lai - 
business of firm—Serrice effected athis house, uh. h 
proper ġ . 
Where a summons is issued ugder O. XXX, r gor, 

O P C., for setvice on the manager or the manavi 

partner of a firm at the place where the fiim cai: 

on business end the name of the person to be diry 
is not specified in the summons, the bail ff dyv: it: 
from his mandate, if he attempts to aseertain for wat 
self who the managing partner te and attempfstos: r> 
the summons on such perscn by afhxing itto iu ia» 
sidence Such service 18 not a prope: servies wide > 
O. XXX, r.3 (b) 8 Mangimal-Poacnexaun v Ror- 
CHAND-PARLUMAL, A, I. R, 1926 bind 203 e e 149 
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, (1 18 23 
O. XXXIV, r. 14, 
nee C.P. C, 15068, 8. 145 °” 696, 908 


a 0. XXXVII, r. 3. See O. P.O, 1808, 8 I 


0. XXXVIII, r. 5,0. XXXIX, rr 1, 2— 
Attachment before ptdgmeRt and iemporary injunc- 
e tion when to be tssued— Duty of Court—Securtty. 
Cases in which either an attachment or an injunc- 
tion ought to be issued before judgment are extrefnely 
rare ad cases in which they ought to be made ex parte 
are very emeptional. Before such an order is issued 
the plaintiff ought to be able to satisfy the Court of 
the practical certainty of his success, and of the 
existence of grave danger and of a real®fear that a 
dishorfest defendant, undoubtedly liable, is makin 
away with the probable fruits of the judgment. Suc 
an order ought never to be issued under any circum- 
stances withcut making the applicant give an 
undertaking which has the force of a contract and 
giso the force of a personal submission to the order 
df the Court,» to be responsible for sny damages or 
any loss in cogsequenceeof the exceptional order 
which he is seeking. A RADRI PRASADU CHOKHE Lat, 
24 A., L. J. 561; A. 1. R. 1926 All. 406; 48 A.510 828 


O. XXXIX— Injunction, temporary, when to 

be granted. = 
Alithat a Court bas to ses in giantinga tem- 
rary injunction is whether a prima jace case 
hns Leen made out by the plaintifi and whether the 
balance of convenience requires that a temporary 
injunction sh@uld be granted against the defendant 
till the®fnal determination ofsthe suit. G UPENDRA Nata 
BRABMACHARI v. Unios Data Co. Lin, 43 C. L. J. 405; 
A. I. R. 1926 Cal. 837 y 667 





Smead 





O. XXXIX, rr. 1,2. See O. P. O. WO 


XXXVII, r.5 
————— Q. XXXIX, r. 2 (3), 8 49—Injunction, 

disobedience of—Contempt of Court—Puntshment— 

Commiital to Civil Jail - Procedure. 

Rule 2 (3) of O. XXXIX of the O. P. O. applies 
not only to disobedience of an order issued under 
el’ (1) and (2) of that rule but to disobedience of All 
injunctions issued under s, 94 of the Code. 

here for disobedience of an order issued by the 
High Court in the exercise of its appellate jurisdic- 
tion, the High Oourt orders the arrest and attachment 
of the property of the guilty person, who is residing 
in the mofussl, whether a 136, C P. O, strictly 
plies to the case or not, there is nothing to prevent 
ee High Court from adopting the procedure laid 
down in that section and sending to the appropriate 
District Court the warrant of arrest and the order of 
aittachnrent for necessary action þemg taken. The 
District Court on receipt of the warrant and order 
shoyld adopt the procedure prescribed by s, 136, 
0. F. C. . 

Respondents were Testrained by orger of the High 
Court from entering upon certain land and harvesting 
the crops until they furnished security for a certain 
sum hey failed to furnish security but nevertheless 

@they entered upon the land in force and harvested and 
carried away the crops in spite of opposition by the 
0 ite party : 

Feld, (1) that the respondents had deliberately 

defied theinjunction ofthe High Court and were 

guli of conjempt of Court; . è 

° o 
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(2) that, however, it w&s unnecessary to use the v 
large powers_that the High Court possessed to commit 
the respondents for contempteinasmuch as the case 
equld be adequately dealt with under the provisipna 
of the OP O; 

(3) that the defiance of the High Court's order being 
ofa very grave and serious nature the respondents 
should be detained in the Civil Jail for a period of 
sfx gnonths and their property should be attacked 


* under the provisions of r 2 (3) of O XXXIX of the 


O.P O M ADAIKKALA THEVAN v. IypERIAL Bank, 
MADURA BRAXOH, 50 M, L., J. 401, A. IR. “19:6 Mad. 


git 196 
-———_— 0. XLi,r.1. See C.P. O., 1908, œ 1, r. 1 

. . 266 

O. XL, r. 1--Reseiver, appointment of— 





Property in management of Recerver appointed by 
Criminal Court for two years-—Propriety of retention 
of property till conclusion of ciml surt. 

In a dianake between two rival claimants to a talug 
in the Revenue Courts, the Magistrate apprehending 
a breach of the peace etaed the property as an 
emergency measure The Board of Revenue declared 
the possession of one ofthe claimants The property 
remained in the possession of the Receiver for nearly 
two years. The praje1ty was managed under the 
theka system and the claimants resided away from 
the taluga Ona civil suit being filed : 

Held, that it was a fit case in which a Receiver 
should remain as manager of the property till the 
dispesal of the civil suit, O MOHAMMAD ALI Kuan 
QIZILBABH V. Nisak ALI KHAN QIZILBASH, A I R. 1926 
Oudh 504 561 


m Q, XLI, r. 1—Second appeal—Copy of decree 
ın cross-appeal in lower Appellate Court not filed— 
Proper presentation. 

For proper peono of a second appeal it is not 
necesra1y to file a copy of the decree 1m cross-appeal 
in the lower Appellate Court. L KISHORI Lat v. 
TiLAK Ram, 8 L. L. J. 347 256 
—-— 0. XL, r, 1 (a)-*Mortgage-deeree—Sale in 

execution—Récerver, appointment of. 

A mortgage suit is considered to be pending even 
after the final deeree until the mortgage-money is 
realised. 

Even after a saele has taken place of mortgaged 
properties in execution, where proceedings relating to 
the sale are still pending, the Court has jurisdiction 
to appoint a Receiver to take possession of the pro- 
perties from the mo or CG ABUL KHAIRAT 
MAHOMMAD v. HBIBHIKESH Das, å. I. R 1926 Cal. 978 6 
—-—— O, XLI, r, 11 See O P.O, 1908, 8.152 649 

O. XLI, rr. 11, 31—Appeal dismissed at pre- 
limingry hearing— Judgment, contenta of. 

The provisions ofr 381 of O. XLI of the O. P.O, 
are applicable to a judgment dismissing an appeal, 
-underr dl of the order, and such a sade aust, 
therefore, be written in accordance with the provisions 
ofr. 31. R Ma. Saw v Ma Bwin Byu, 5 Bur. L. J. 60; 
4 R.6686; A I R.1926 Rang 129 ` 831 
——— O. XLI, Fi 17. See O. P.O, 1908, O. er 

R. A 9 
————— O, XLI, r.19—Appeal dismissed in default— 

Application for restoration—Sufficient cause— 

Inherent power of Court—Decision on question of 

discretion, whether precedent. 

An appeal which was 17th on the list for the day 
was, owing to some extraordinary ciycumatances, call- 
ed at 12-30 P. M, much earlier than the. “appellant's 


* 
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Advocate had anticipated, an was dismissed in de-® 


afult. On an applicgtion for restoration: 

Held, that the case was one in which, whether there 
wag sufficient cause or not, the Court should exercige 
its inherent jurisdiction to restore the case for the 
ends of justice, provided the respondent was protect- 
ed in the matter of costs. 

The decision of one Judge on the facts before him 
that sufficient cause has not been” shown for the, re- 
storation of a suit or appeal cannot provide a precedent 
.for other Judgeson a similar application On ques- 
tions of faci or matters of discretion there can be no 
precedent. Each Judge is entitled to coffe to the con- 
clusion he thinks right in such matters. R Maung 
Saw v. Ma Bwin BYD, 5 Bur. L. J. 8: A. I. R. 1996 
Rang. 109; 4 R 18 ees 521 


Lan 0. XLI, r, 20. See O.P. O., 1908, O XXII, 
R. 4 (3) 649 


O, XLI, r. 23—Disposal of suit on merits— 
Reversal of decision and remand for decision on 
newly framed tssues—Order of remand, whether on 
cee ee point—Appealability. 

here a judgment by the Trial Court disposing of 
the case on the merits is reversed in appeal and 18 
remanded to the lower Court on certain additional 
issues being framed, the remand is not ona prelimi- 
nary point under O XLI, r. 23,0. P. O , and the order 
is not appealable. M Quruswamı PILLAI v. VEERA- 
n THAVALKARAN, 23 L W. 540, A. I R. 1926 Mad. 
69 325 


———— Q0. XLI, r. 25—Remand—Anpellate Court, 
whether can afirm same findings and remand for 
fresh trial—Local investigation—Procedure. 

A Court of Appeal cannot afirm some of the find- 
ings of the Trial Court and then remand the case for 
fresh trial. 


Where on hearing an appeal the Appellate Court is e 


of opinion that a local investigation 18 necessary, ib 
should either order it itself or direct the lower 
Court to holda local investigation and to send the 
results to the Appellate Court after which the appeal 
should be decided finally © MAHENDRA KUMAR 
OHAKRAVARTI V. NARAYANIKAR PURKAISTHA, A. I. R, 
1926 Cal. 912 i 170 


————— 0, XLI, r. 25—Remand~-Finding not given 
— Issue, framing of —Procedure. 
Where an Appellate Court is of opinion that the 

Trial Court has failed to decide any issue or to draw 

up anecessary issue the proper course for such Court 

is to frame the issue itself and to send it down, 2f 
necessary, to the trial Court for taking evidence and 
to return the evidence together with its findings to the 

Appellate Court An order 1emanding the whole of 

the case in such circumstances is bad in law. C 

KRISANA Das Roy v. MANINDRA CHANDRA NANDI, A.J R. 

1926 Qal 954°, ° 123 

-——— O, XLI, r. 25—Appeal—Finding required on 
issue—Procedure. 

Where an Apo en Court is of opmion that it is 
necessary to obtain a finding on a'particular issue, it 

should proceed under r. 25 of O. XLI of the O. P. O., 


frame the necessary issue’and refer it for trial to the, 


lower Court. The appeal ought, in such a case, to be 

kept on the file of the Appellate Court and should 

be finally decided by that Court on receipt of a find- 

ing on the issue remitted to the lower Court Q 

MANSURALI BARKAR V, JAMIRAN Bewa, A I R. 1926 Cal. 

976; 440. bi, J. 161 e 203 
8 
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ja Fresh evidence, whether can be admitted 

The High Court, in second appeal, carnot Le said | 
to require any document to be produced or anr wi- 
ness to be examined to enable it to pronounce judg- 
ment on a question of fact, RAA as it is hound 
by the findings of fact arrived at by the Court of irs 
appeal. The High QOoust cannot, therefore, aceer 
fresh evidence in second appeal with regard to a ques 
tion of fact C Srassuppin Biswas v. Monanxrsst 
BIBI A I R.1926 Cal. 941 300 


———— O, XLI r, 31—Appellate Court, judgment ot, 

contents of. e . 

The provisionso£fO XLI,r 3l,of the O P GO, mra 
be strictly followed by Appellate Courts The judge- 
ment of an Appellate Court should be self-contained 
and it is not enough for such a Court merely to sav 
that it agrees or disagrees with the Trial Court In 
order that a finding of fact should be binding upon the 
High Court in second appeal it must be satisfied that 
the lower Appellate Court has applied ita mind t> 
the evidence before it. A mere general statement 
that ona perusal of all the evidence ine the case if 
is satisfied as to certain oonclusiong is not a sufi- 
cient judgment within the meaning ofthe law. O 
ANANDPAL SINGH V. MAHABAL SINGH, 8 O. W. N. ao 5 

O. XLI, r. 31—Appellate Court reversing 
judgment of Court below—Necessily of giving reason” 

Where an Appellate Court wishes to reverse the 
findings of the Court below, it is bound to give reasonr. 
Pat HARGOBIND SINGH v. KISHUNDEYAL Gory, 7 P. L T. 
671; A. L R. 1926 Pat. 436 966 


———— 0, XLI r. 33. See APPHAL ® 371 
O, XLI, r, 33—Appeal from part Bf judg- 
ment—Re-trial of entiree case—Appellate Cour’, 
powers of—Procedure—Rent sutt—Damages for ure 
and occupation-—Plaint, amendment of, whcther 

NECESSATY, ° 

An Appellate Court has, under O. XLI,r 33, C. !. 
O., power to send back are entire case for re-trin , 
even though only one of the two defendants in the 
case is the appellant, the suit having been dismiss <i 
against the other 

arent suit based ona lease*deed inadmissible 
in evidence, the plaintiff can be given a decree for dam- 
ages for use re occupation of the land without any 
amendment of the plaint. O NARAIN SINGH v Kaiwaw 
Banu NAWABKHUSRU Beau, 3 O W. N. 298; A L R. 
1926 Oudh 304; L. R 7 A (0.) 217 957 
—__—— O. XLII, r. 100, ° 

Per Cuming, J.—No second appeal lies agninst an 
order passed under r. 34 of O XXI of the C. h C. 
C ASHWINI GOGMAR BANERJEB v. RAM GOPAL MUKHERJF', 
A.I R 1926 Cal 975 . 179 
———— 0. XLII, g. 1 (m). See O. P.O, 1908, Scr 

II, PARA. 15 773 

O. XLHI, r. 1 (s)— Receiver, order refysng 
appointment of, if appealable* Mortgagee, when may 
apply for anpointment of Hecetver—Mortgage suit, 
when terminates 

An appeal lies against an order refusing to ap] out 
a Receiver. 

The Court may appoint a Receiver at the Mstan es 
of a mortgagee where the action is either for for - 
closure or sale if there ia reason to suspect tbat ile 
security is insufficient or If the interest is in arresr. 

The right of the mort@agee to ask for e Re 
ceiver is nob affected. by the fact that a decieg lor 

s d 
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“sale has been passed because the suit caffnot be 
said to have terminated till the property is soM or 
the mortgage money is paid., G MANINDRA CHANDRA 
Ray v Scnrrr BALA DEBI : 632 
Sch. ||, para. 1, O. KAI, r. 3- Arbitration 
in pending suit without leave of Court, validity of 
Award, whether can be recognised as compromise. 
When a Court is seized of e cause, its jurisdiction 
not be ousted by the private and secret act of 
tite parties in referring the dispute to arbitration; if 
they desire to alter the Tribunal they must proqsed 
according to the law laid down in this connection in 
the Sa ys, ean tothe C. P.O. An award made 
by arbitrators appointed privately during the pen- 
dency of a suit relating to the matter ın dispute 
between the parties cannot be recognisedgas valid by 
the, Oqurt and cannot be enforced as such. If, how- 
ever, the parties areagreed upon the terms of the 
award the Court can embody it in a decree as a 
lawful compromise within the meaning of r. 3 of 
0, XXIH of-the O P O. N Nampargsan v., NANHOO, 
A. L R. 1928 Nag 405 89 


"2. 8gh., Il, para. 10—Arbitration—Form of 
award ~—Notice qf filing award to Pleader, sufficiency 
ag iad of notice—Waiver. 

o special form of award is prescribed by the O. 

P.O 
A notice of filing an award served on the Pleader 

ofa party is as good as a notice, served on the party 

itself. 

Jf a party or his Pleader, where notice is served on 
him, dispenses with the compliance of the correct 
formalities prescribed, he cannot afterwards object 
thah although he in fact had notice the service was 
not direcaly in accordance with the formalities pre- 
scribed. Pat Buora Narta Ray v. Bata KRISATA 
Ray, (1926) Pat. 161 321 


Sch, Il, para.10—Award, filing of, in Court 

—-Noticedto parties. l 

When the arbitrator himself brings in the award 
to the Court, the Court is bound to give notice to the 
parties that the award has been filed, and the Court 
cannot possibly pass a decree in terms ofthe award 
unless such notice has been given. 

But where the parties or their Pleaders bring in sh 
award and ask that it should be filed and the Court 
informs the Pleaders or the parties that they should 
file objections within the time provided by the 
Limitation Act, namely, ten days, then everythin 
required by law has been done and no materia 
irregularity has been committed B VALOHAND Dip- 

NDV. Guiana Laxman, 28 Kom. L R. 511, A, 
1926 Bom. 312 547 
a SCH, Il, r. 12, See PRESIDENOY SMALL CAUSE 

Courts AcT#1882, s. 38 442 

“Boh. ||, paras, 15, 16, 9. XXII, r. 3, 0, 

XLII, r.1 (m)j)—Sutt for accounts—Compromise— 

Reference to arbitration—Award set aside—Appeal, 

whether lies. A 

In g suit for accounts, it was agreed, between the 
parties that there should be a prelimimary decree 
passed to the effect that the defendant was lable to 
account to the plaintiff and that the amount to be paid 
%y the defendant should be left to the decision of five 
persons named inthe petition of compromise. The 

urt in drawing up the preliminary decree referred 

the matter ofthe final decree to the award of the 

arbitrators ‘The arbitragors made an award which 

Wag subp.itteg to the Court, but pn the objection of the 
. e 


jan 








INDIAN CASES, 
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plaintiffs the award was bmitted to the arbitrators for 
reconsideration One of the arhitrators refused to 
sit any further and the remaineng arbitrators ratified 
thgir former award The Court set aside the award 
and directed that the suit should be heard on the 
merits : 
Held, that the parties having asked the Court to 
refer the matter to the decision of the arbitrators and 
tht Gourt having done so, the matter came within 
the purview of the rules contained in the Second 
Schedule tothe © P C, and that no appeal lay againat - 
the order sung a the reference and ditectung that 
| akan should be heard on the merits © MASIHUL 
AM v GOLZAR AHAMMAD MIA, 29 C. W. N (795, A I 
R 1925 Oal 924 773 
———— Sch. |, para. Ng: See ARBITRATION AOT, 
1899, s 19 481 


Companies Act (VII of 1913), 8. 4—“ Person,” 
meaning of. 

A person entering intoa partnership in his repre- 
sentative capacity on behalf of his joint Hindu family 
or of his firm, counts as one person for the purposes 
ofs. 4 of the Companies Att. A Mewaram v. RAM 
Gopal, 24 A, L. J. 413; A. I. R. 1926 All. 337; ae A. 
395 §2 


—— 8 30 (1)—Subscriber to memorandum of 
association of Company—Name not entered in 
register of members— Liability as member—Recovery 
of contributions by Official Liquidator—Limitation, 
commencement of. i 
Every subscriber to the memorandum of associa- 

tion of a Company becomes a member ipéo facto, and 

his liability as such does not cease by the mere 
omission of the entry of his name in the register of 
members 

The period of limitation against an Official Liquida- 

fing recovegy of contributions from the con- 
tributories commences from the date of his appoint- 
ment, when the cause of action accrues to him. 

Inthe matter of J.H OHANDLRRé Co. Lip., 24 A. L 

J 691; A.I R.19.6 All. 550 e 927 

ss. 40; 184— Company's register contarning 
name—Presumption—Order settling list of contri- 
butories, not appealed against—E fect. 

The fact of a person's name being contained in 
a Company's register of members is prima facie evi- 
dence of his membership. 

An order settling list of contributoriea after 
hearing various objactions under s. 184, Companies 
Act, if not appealed against in time, becomes final 
and the liability of a person mentioned therein as 
a contributory cannot be re-opened in any subsequent 
proceeding L. Waryam Sinan v. Tue Orricran Ligur- 
DATOR HASTERN ObMMEROLAL & BANRINnG Co. Lp, 
ÁMRITSAR, 8 L L J 240; A L R.1926 Lah. 414 252 
—— 88. 104, 126—Sale of business to Company 

—Allotment of fully paid up sharef to vendor— 

Liquidation of Company—Vendor, whether liable 

„a8 contributory-- Agreement to allot shares, failure 
to file, effect of. : 

The only consequence of a failure to file an agree- 
ment in accordance with the provisions of s..104 of 
„the Companies Act is the penalty provided by sub-s. 
(3) of the section and itis no longer the law that an 
allottee of shares, in the absence of a due filing of 
such an agreement, is responsible, aga contributory, 
for calls as though the shares were unpaid shares, 

Appellant signed the memorandum of Association 
of a Company which stated that he woui taka up 
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Companies Act*-concld. j 
threo thousand shares in the Company of the face 
value of Rs 10 sach.» Along with the memorandum 
of Association a prospectus of the Company was filed 
with the Registrar of Joint Stock Companies whick 
stated that the Company had purchased its business 
from the appellant and that thies thousand ordinary 
shares of the nofninal value of Rs. 30,000 would be 
allotted as fully paid to the appellant 
Held, that the appellant never intended to pay for 
the three thousand shares in cash and that the shares 
must be treated as having been fally paid as con- 
sideration fo? the sale of the business by the appellant 
to the Company and that the appellant was, theretiore, 
not liable asea contributory, on the Oompany going 
into hquidation, to pay anything in respect of these 
shares, A Prea BEHARI Lan v. BILLIMORIA & Oo, 24 
A.L, J 576; 48 A. 503; A. I R.1Q26 All 524 570 


8. 235—General Board of Bank delegating 
tts powers of sanctioning loans to Committee of 
Directors—Commtitice sanctioning loan in man of 
no means—Personal liability of Directors of 
General Board—Mrsfeqsance—Wrlful neglect or 
default, meaning of-—Breach of trust. 

If there is no reason for doubting their fidelity, 
the Directors of a Oompany cannot be held personally 
liable on the ground that they have trusted the re- 
Ree authorized officers of the Company and have 

iled to detect and been misled by misrepresentation 
or concealment by such offices 

Where, therefore, the General Board of a Bank 
delegates under the Articles of Association of the 
Bank, its powers of sanctioning loans to a Committee 
of selected Directora and the Oommittee sanctions a 
loan to aman of no means, the Directors of the Bank 
cannot be held guilty of misfeasance and made per- 
sonally liable. 

Where the Articles of Associatign ofa Company 
afford immunity toa Director for a loss, to the Oom- 
pany unless the same happens through his own “wilful 
act or default,” there can be no case of a misfeasance, 
unless it be misfeasance im the nafure of a breach of 
trust resulting in aloss to the Company, and obviously 
there can be no case of a breach of trust against the 
Director unless it is proved thatehe knew that he 
was committing and intended to commit a breach of 
his duty, or was recklessly careless in the sense of 
not caring whether his act or omission was or was 

ta breach ofhis duty. O NATIONAL BANK or UPPER 

HINDIA v. DINANATH SAPRU, 3 O. W. &. 222; A. I. R. 1926 

Oudh 243 234 


Company—Manager, powers of—Transfer by Mana- 
ger—Sanction of Directors, absence of, effect of— 
Good faith. a 
Per Kanhaiya Lal, J.—A distinction is drawn be- 

tween cases where the Directors of a Company have 

no power to dg an act atall and those in which they 
have power to do the act provided certain cdnditions 
are complied with; or, in other words, between acta 
which, as. regards the Company, are ultra vires and’ 
those which are intra vires but irregular, and whilst 
it 18 held that Companies are not bound by acts of the 
former class, itis held thatthey may be bound by acts 
ofthe latter class‘in favour of all persons dealing with 
the Manager bona fide and without notice of the 
irregularities of which he may be guilty Outsiders 
are expected to know fhe external position of the 

Gompany but are nok bound to know its indoor manage- 

ment. 


. 
Where the Articles of Association of a Company 
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generally give the Manager of the Company certain 


powers of conducting the business and he does certam 
acts in exercise of thoSe powers, any person dealing 
with him may pee that he had power to dealwith 
him and that he had taken the requisite steps tc 
authorise him to enter into that particular transaction. 
Per Ashworth, J --Where the Articles of Associa- 
tion of a Company provide that a Manager may be 
eappointed and may be given the ordinary powers of 
a Manager and a person is allowed to act as a Manager 
and ‘thus exercises these ordinary powers, i la 
reasonable to infer that he Was given those powers 
It is doubtful, however, whether it 1s pernfissib® to 
infer from the fact of a Manager making a transfer 
that the trangfer has received the previous sanction 
of the Dıreclors which the Articles of Association 
declare to he necessary. In the one case the matter tc 
be inferred is a mere formality and in the other case 
it is an essential step for the validity of the transfer 
A ABDUL RAHMAN KRAN v, MurassaL Bank LTD, 21 A 
L. J. 593, A I. R. 1926 All 497 743 


Company Law—Directors, dismissal by, of Secretary 
—Meeting of Company, cancellation, by, of dismssa' 
order— Later revocation of cancellation resolution 
without nottce—Revocation accepted and acted upon 
—~Hifect—Surt by Secretary questioning legality or 
resolution, 

Where a person complains ofan act of a Company 
which in substance the majority of the Company are 
entitled to do, or if something has been done 
irregularly which the majority of the Company are 
entitled. to do regularly, or 1f something has been done 
illegally which the majority of the Gompany are 
entitled to do legally, these can be no use i ving 
a litigation about it, the ultimate end of which t» 
only thata meeting has to bf called, and then ultim- 
ptely the majority gets its wishes 

Atan adjourned meeting of the share-holders of a 
Company registered under the'Companies Act a resolu- 
tion which has already been determined at the orignal 
meeting cannot again come up for discussion without 
notice ; 

Where the plaintiff, the Secretary of a Company 
registered under the Companies Act, was validly dys- 
missed from office by the Directors and a meeting of 
the Company which was subsequently held cancelled 
the dismissal order but at an adjourned meeting the 
question was again re-considered by the meeting 
which cancelled the prior resolution of cancellation 
without further notice and the subsequent proceedinga 
of the Company showed that the said resolution of 
the Oompany was considered valid and was acted 


upon : 

Held, that the resolution sought to be declared 
illegal being a matter within the powers of the Qom- 
pany, it was not apen to the plaintiff to treat it a4 
void and maintain a suit M TANJORE PERMANENT 
Fonpv Sapastva Rao, 50 M.L J 479, (1926) MeW 
N 429, A I R 1926 Mad. 705 è ° 339 
Compromlse decree. See O. P.O., 1908, O. XXI, 

R 34 179 
Confession. : 

See (1) Or P C, 1898. 

(ii) EVIDENOE Aor, 1872. 


Confilct of laws—Procedure, rules of -7-Evidence 
under Act not ın force in Province where suit is pen 
ang, whether admisatble. 

All matters of procedare are governed wholly by 

the local or territorial law of the cougtryeto hich a 


* 


e t 
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Conflict of laws-—ooncld. ~ = « ‘Contract—coneld. . . š 


Court, wherein an action is brought or othr legal ® called a del credere coftmission undertakes that the 


proceeding is taken, belongs. 

The term “procedure” meluges tnter aha remedies 
and process, evidence, limitation of an action or pro- 
ceedings and set-off or counterclaim. 

Evidence relating to matters which can be taken 
cognizance of only under the Dekkhan Agriculturists’ 
Relief Act cannot be edmitted in a suit pending ina 
Gourt in a Province where the Act is not in force. N 


Bygas v. Totaram, 22 N.L. R.92; A. I. R. 1926 As ° 
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Congideratlon, receipt”of— Recital in the mortgage- 
degd—-Estoppel. See Evipsnoz Aor, 1872, 8. 7 eA 
Construction of document. 
Seta REGISTRATION Act, 1908, s. 17 ® 824 
See Reticious ENDOWMENT | | 845 
Award—Provision directing certain property 
to be divided in certain manner upon certain 
contingency—Division of property n accordance 
with some terms of award, validity of. 
a An award declared that after the death ofa lady 
her property ought to go to her male children 
og the mate childreh performed the customary 
uties which fall on brothers towards their sisters. 
It was further provided that in case the male chil- 
dren failed in their duties the female children 
would have the right to obtain their usual shares 
according to the Muhammadan Law After the 
death of the lady the property was divided between 
the male and the female children according to their 
shares under the Muhammadan Law and each was 
recorded as being in possession of his or her share. 
Severa years afterwards the heir of a male child 
brought a suit to recover the property on the allega- 
tion thatthe whole of belonged to the male chil- 


dren: 


Held, that inasmuch as the award provided that 


in a certain contingency the children could take 
their shares in accordance with the provisions of 
the Muhammadan Law, thg division which took 
place on the death of the lady was in accord with 
the provisions of the award and could not be chal- 


lens 
er Boys, J.—l construing a document the same 
meaning must be givcn to the same word through- 
out the document unless there are very good rea- 
sons justifying the attribution of different meanings. 
A HABIB Farmar, ABJMAND KHATUN 140 
Will—‘Aulad,” meaning of. 
° The word ‘aulad’ ordinarily includes both male 
and female issue but frequently in deeds and other 
doguments ita use 18 confined to indicate male issue. 
In each instance 1t is a question of , interpretation 
whether the Word was meant to indicate issue gene- 
rally oranale issue. Where at one place ın a docu- 
ment the expression used for måle issue is “aulad 
marina,” the presumption would be that the use of 
the word “aulad’* at qnother place in the same docu- 
ment? without the qualifying word “narina” was 
meant to indicate issue generally. O AJUDHIYA BAKHSH 
Sivan.v. Muna Kuan, 13 O. L J. 199; A.I R. 1926 
Oudh 467 786 
* construction of Statutes. See INTERPRETATION OF 


STATUTES. 
Contract—Del ored ere agent, who 18. 


Per Kumaraswami Sat, J — A del credere agent 
is pne, bo, jn consideration of extra Jemuneration, 
s 8 





+ 


persons with whom he enters into contracte on the 
principals- behalf will be inya position to perform 

eir duties. It is necessary that before a person can 
claim to be a del credere agent he must have brought 
about the contract in question. 

A Dubash who merely gets a comanission does not 
become a del credere agent in respect of contracts 
entered into without his intervention. M PERIYAMANNA 
MARAKKAYAR v. Bantans & Co., 28 L. W 432;49 M. 
156; A. I. R. 1926 Mad. 544 154. 
———— Recjesion—Fraud. See Fravp e 144 


© Contract Act (IX of 1872), 8. 12—Unsound mind, 


what is., s 

When it is gought avoid a document on the 
ground of unsoundness of mind of the executant. it is 
not enough to establish that the executant used to drink 
hard and was not arta) in a sober state ef mind, 
but it must be proved that at the time the document 
was executed he was of unsound mind. O Jar NARAIN 
v. MAHABIR Prasan, A I. R. 1926 Oudh 470,30. W N. 
23 Sup. 857 


8. 16—Undue influence ~Tranaaction, setting 
aside of —Onus —Compensation, 

According tos 16 of the Oontract Act, the first 
necessary element, inacase of undue influence, is 
whether the person who is said to have exerciced 
it was or was notin a position to dominate the will 
of the other person Once itis established that he 
was, sub-s. (3) willapply ifthe transaction appears to 
be unconscionable, and the burden of proving that the 
transaction was not induced by undue influence would 
lie upon him 

Where an ignorant, illiterate and poor young man, 
on whom a right to the inheritance of a deceased rela- 
tion in a different part of the country has devolved, goes 
there for the first sime, and sells his right to a person, 
who, as volunteer, had offered to recover his inheritance 
for him, and the bargain is entirely on the side of the 
buyer and wholly pnconscionable, ıt must be tuken 
that the influence exercised by the buyer was “undue”, 
and the transaction must be set aside, unless the 
buyer discharges the onus‘of showing that he did not 
exercise such influence 

Where a transaction is set aside on the ground of 
undue influence, the other party is entitled to com- 
pensation, the measure of which is the expenditure 
inturred by the latteron behalf of the former. O 
PARBHO v Porru, 3 O. W. N 260; 130. L.J.42 995 


—— 8 16 (3)—Undue wmfluence—Borrower 
le andebted to money-lender—Borrower hard 
pressed for paying Government revenue—Debt 


contracted at MO per cent. per annum interest— 

Uncohsctonable ba-gain—Presumption of undue 

influence 

Under,s. 16 (3) of the Contract Agtea Court has 
first to see whether the parties stood in a pdsiticn 
where the creditor would dominate the will of the 
borrower. If that is established the Court lras to see 
whether the transaction on the face of it, or on the 
evidence adduced appears to be unconscionable. Hf 
that is found to be the caserthe law will pregume the 
exercise of undue influence, in other "words, the Court 
will conclude that the hard terms were brought 
about by means of undueinfluence. But this pre- 
sumption can be rebutted and the creditor can always 
show that no undue influence was actually exercised 
by him. s . : 


: ' 
; ` | 
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A was already in debt to B, the money-lender of 
his village. A defaulted in the payment of Govern- 
ment revenue and the ®evenue Authorities made a 
preasing demand for the same ‘Upon this A cong 
tracted a fresh mortgage-debt from B at the exorbi- 
tant rate of 240 per cent per annum interest and paid 
the Government revenue : 


Held, that the contract should be presumed to have - 


been brought about by undue inlluence within dhé 
meaning of ul. (e) tos. 16 of the Contract Act. O 
“RUDRA PARTAB Sinan v. RAJKESAWARI Prasad SINGE, 12 
OL. J. 434; “A. T. R. 1925 Oudh 661 00 


8. 20— Contract, valid, essentials of-—Mtatake 

as to mater of fact, effect of. x 
It is always of the essenee of the contract that both 
parties should understand the obligations created by 
the contract in the bame sense and not differently. 
Where sparties enter into a contract under a mutual 
mistake or misapprehension as to a matter of fact 
essential to the agreement and which is the very 
foundation thereof, there is no contract between them, 
or in other words euch & contract is void under s. 20 
of the Contract Act. Jf oħe party understands the 
matter in one sense and the other in a different senge, 
there ia no mutuality on a point which 1s of the very 
essence or foundation of the contract and there can 
be no contract between the parties which can be 
broken. N SHAHABUDDIN v. VILAYAT ALI KHAN 614 


———— 8.59. See BENGAL LAND REVENUR Sates AOT, 
1859, 8 5 353 
—— §. 59, scope of. 

Section 59 of the Contract Act applies to payments 
of Government revenue C Jan BEHARY MATTY v. 
Rasenpea Nate Mairy 30 O W. N. 618,430 LJ. 
468, A. I. R. 1926 Cal &66 353 
———~-— §. 68-—Decree against guardian—M2nor, 

liability of. * "6 

A minor, although not personally liable, is bound 
to discharge out of his property a decree passed 
apainst his natural guardian for a debt contracted for 
a necessary purpose Pat Jopay Sıxan v. CHROTU 
Manto, A I. R 1926 Pat 399 i 548 
— 8. 69—Contribution, suit for—Decree Tor 

arrears of rent, paid off by’ one defendant— 

Contribution, suit for whether maintarmnable-— 

Plea of want of wnterest ın lands of tenancy, 

whether relevant. A 

A decree for arrears of rent in respect of a tenure 
was obtained against the plaintifeand the defendant 
in execution of which the, tenure was put up to sale 
and was sold. Plaintiff thereupon paid the decretal 
amount and got the sale set aside. He then sued the 
defendant for contribution. The defendant pleaded 
that he had no interest whatever in*the tenuge and 
had never been in possession of the land: 

Held, (1) that it was immaterial whether the de- 
fendant had of had not any interest in the land which 
was the subject of the rent suit, it was sufficient to 
bring tha defendant within s. 69 of the Contract Act 
that there was a decree against him, in other words 
that there was a payment of money which he was 
bound to make under the decree and the plaintiff 
was interested in the payment of this money because 
if the money were not paid his property would be 


sold; 

(2) that, therefore, under s. 69 of the Oontract Act 
the plaintiff was entitled to contribution from the 
defendant © Drsexpra Natu HALDAR v, PROSONNA 


KuMaAR Hardar, A. 1, R.1926 Cal. 951 


——-—"g8. 69, 70-—Jote held by sereral persons - 
Moy paid by one to avoid sale— Contribution 
A joint holder of gt jofte 18 entitled to contributicn . 

from his co-shaters for money paid by him to avoid 

the sale of the jote for arrears of 1ent. “COC Dise 

Goss v. Karı Gross 545 

$.73—Criminal Procedure Code (Act V or 

1898), 83. 545, 546-Ae-—Wrengful act—Damages, 

whether can be recovered—Prosecutton— Costs of 

oseculion, whether can be recovered. 

here complainant has prosecuted an accused 
person for a wrongful act ang obtained a conviction, 
he can in a subsequent suit recover the amgant of the 
costs incurred by him in the prosecution of the 
criminal case in addition to damages for the injwiy 
done to him My the accused. 

Ifa man does any wrongful act of which the direct 
result is loss or injury to another, he must make 
compensation in money to the latter, ifthe extent cf 
the loss or injury can be measuiedin money. The 
act must be wrongful but ıt need not come within the 
definition of any offence. N GANGADHAR v. SHANGI Sao, 
A. I. R. 1928 Nag. 365 | g 35e 


- 8. 73—Fund imended fer subseribers—- 
Cessation of subscribership on death—AMrmey 
becoming payable at once at higher rate of 
interesi—Penaliy—Membership, cessation of, on 
insolvency or change of religron—Publie policy 
Where the Memorandum and Articles of Asscciaticn 

of a Fund which is intended merely for the benci't 

of persons who are subscribera to it, provide that 
when a share-holder dies and his legal representatiic 
does not elect to continue as share-holder, all the loans 
taken by him from the Fund whether special og ord- 
nary would become re-payable at once without®iny re- 
gard whatever to the time that might have been tied 
for re-payments and that the amounts of such loans 

‘would carry interest from such date at a particular rate 

higher than hitherto charged, the contrac whether 

as to the money becoming payable at once or charging 
of higher rate of interegt is not penal. 
Quere — Whether a provision in the Articles «f a 

Fund that the adjudication of a share-holder as msol- 

vent or his change of1eligion shall operate asa with- 

drawal of his shares from the date of mformation Mo 
the Fund of such adjudication or change of religion 
is not opposed to public pohcy or general principles 

of law. M MYLAPORE HINDU PERMANENT Fonp Lip 4, 

CHinxiuan, 23 L. W 698; 50M. L.J 595; A. I. R. 1926 

Mad. 785 610 


S. 73— Interest by way of damages, then can 
be allowed. ` e 

Interest by way of damages may beallowed eten 
ontside the terms of 8 73 of the Contract Act, emcee 
where a person has paid money for anotMer unde: an 
indemnity, exprers er implied, he 1s entitled te interest 
because he is not fully indemnified unless he is put in 





the same position pecuniariy as if he had not paidgthe 
money. O SHHORANI BEBRI v. Gafrr SHANKAR, A.I R 
1926 Oudh 513 è “175 


——— 8. 73, 74—Iamitation Act (1X of 1968), 8 
84, Sch. I, Arts 83, 116—Sale—Consideratien left 
for payment to mortgagee—Default in payment— 
Damages, suit for—Breach of contract—Limitatiun,® 
commencement of. . 

Per Kanhaiya Lal, J—A man who is entiusteg 
with a sum of money with Instructions to pay the 
same to another person, to w#om the person depositing 
the money isdiable, keeps the money leftgwith gin eat 
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e . 
his peril. If he fails to pay up or delays paypent 


beyond a reasonable time he is liable for damages as 
for a breach of contract to the extent of the loss which 
the person depositing the money has suffered by 
reason of such failure or delay The limitation for a 
suit to recover damages in sucha case is that pro- 


~ vided by Art. 83 of Sch. I of tha Limitation Act. 


The damagain such a Case adtrues when the plaintiff 
pays off the person to whom the money had to be paid. 
Ths consideration for a sale was left in deposit 
with the vendee for payment to a mortgagee and one 
of the conditions entered ein ths sale-deed was that 
if the wenda@ failed topay the money to the mort- 
gages thus occasioning asuitin Court, he would be 
responsible for costs and interest on the money from 
the date of the daposit. The vendee faifd to make 
the pa#ment and the mcrtgage was paid off by the 
vendor himself without a suit having been brought 
against him by the mortgages. In asuit by the 
yendor to recover damages from the vendee for the 
latter's failure to pay the money left with him in 
deposit to the mortgagee ` 

*Held PereKanhatya Lal, J —(1) that the failure of 
the vendee to pay, the money to the mortgagee or the 
institution ofa suit by the mortgagee to recover the 
money would ftirnish a cause of actiou to the plaimt- 
iff to sue for damages and that even if the two 
contingencies were to be read together there would 
still bean implied contract of jndemnity to pay the 
plaintuf the damage which hse may suffer in con- 
sequence of the delay ; 

- (2) that the suit was governed by Art. 83of8ch I 
to the Limitation Act and that limitation began to 
run from the Ato on which the plaintiffhad paid off 
the morigagee; : 

Per Ashworth, J.—(1) that inasmuch as the mort- 
gageo never sued the plaintif nor was the plaintiff 
involved in a suit in consequence of the non-payment 
of the money by the vendeée, the indemnity did not 
come into operation ; 

(2) that the suit was one based on breach ofa 
registered contract and that lifmitation began to run 
under Art 118 of Sch I tothe Limitation Act from 
the date when the contrict was broken; 

(3) that, howevey, as nosum was named in ths 
contract in case of breach, the suit fell within the 

urview of 6 24 of the Limitation Act and limitation 

egan to run from the date of the actual injury, that 
is to say, the date on which the paymert was made by 
the plaintiff. A Kepar Nati v Har Govrxp, 24 A L 
J 2550 913 


8, 74—Breach of contract— Damages, assess- 
ment of. 

Where there is a contract subject ta a condition 
that the plaintiff may upon a breach of it treat it as 
cancelled and not ask for damages, the defendant is 
bound to justify his refusal to perform the contract, 
since he cannot himself bring about the state of affairs 
which would avoid the contract 

Theexception tos 74 of the Contract Act does not 
mean that the Qourt 1s bound to award the entire 
amount, stipulated between the parties as damages. 
The amount to be awarded should be fixed by the 
Court of a consideration of the nature of the bond and 
the terms broken N SHAHABUDDIN v. VILAYAT ALI 
KHAN 614. 


ee B BO —Property in goods when passes. 
Under a 80 of the Oonti&ct Acta sale of goods is 
Aotecomplete gintil the seller has put the goods in the: 


+: 
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“state in which the buyer is to take them. N Papawsr 
v. SHANKAR, A I R. 1926 Nag. z ° 88 
———— 3, 81 

for appropriation of good by the sellers as the 
goods of buyers, no express assent by the buyers is 
necessary and may be implied. 

"The fact that the goods were allowed to remain with 
the ssllers and under, their len ın no way prevents 
ethe passing of property in the goods to the buyers. 

Section 81 of the Oontract Act contemplates that 
somothing should remain to be done by the sellers 
and not by the buyers for the purpose of ascertain! 
mg the amount of the price. In the matter of 
Davip Sassoon & Oo., Lap . 453 


——— 88.107, 95 —R}-sæle, when can be made. 
The option of re-sale whith s. 107 0% the Contract 
Act vests in a seller who has, under s. 95° of the Act, 
alien on the goodsein his possession for the price 
payable to him 18 exercisable only after the lapse of a 
reasonable time The option cannot be exercised 
before the last date up to which the purchaser is en- 
titled to take delivery of the goods sold. N PADAMBI 





v. SHANKAR, ao R 1826 Nag. 510 188 
—— §, 126. 
See Contract Act, 1872, s. 140 154 
See Staup Act, 1899, a. 35 483 
- $.128-—-Lamitation Act (IX of 1908), Sch. I, 


Art. 116—Princtpal and surety —Surety, liability of, 

extent of—Hegistered contract—Suit against surety 

—Limiutation—Mortgage— Personal remedy against 

mortgagor barred, effect of, as against surety 

Under s. 128 of the Contract Act the liability of a 
surety is co-extensive with that of the principal 
debtor, unless it is otherwise provided for by the 
contract There is nothing, however, to prevent a 
surety from limiting his liability or making it con- 
tingent upon some event other than tho default of 
the principal debtor in payment of the debt. 

A right of action againsta surety will generally 
arise at the same time asa right of action against 
the principal debtor. 

here a surety is liable under a registered contract 
limitation fora suitto enforce the contract against 
the surety is six years under Art. 116 of Sch. I to the 
Limitation Act. The same limitation will also govern 
the claim for a personal decree against a mortgagor. 

Where a mortgag3e's remedy against the mortgagor 
personally is barred by time itis also barred against 
the surety or his representatives. N INGH v, 
SoNDERABAL 707 
————— 88. 140, 141, 145, 126--Indemnity and 

suretyship, difference between—Dubash, right of, to 

sue— Dealera for damages—Privity of contract. 

The Oontract Att draws a distinction between con- 
tracts of indemnity aud contracts of saretyship, 
contracts of suretyship, unlike contracts gf indemnity, 
require the concurrence of three persos, namely, the 
principal debtor, the creditor, and the surety, the 
surety undertaking his obligation at the request, ox- 
press or implied, of the principal debtor 

So farasa contract of indemnity is concerned, by 
which a person agrees to indemnify another against 
loss caused by the conduct of a third person and 
which does not require the consent of or the privity 
of the third person, there is no direct right of action 
on the original contract in the person who indamnites 
against the person whose conduct has caused logs. 

There is nothing in the Contract ct which makes 
it necessary for the Courts in India to depaft from the 
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well-kxown rule of English Lay that no action can be 


brought on a contract except by the parties or plivies, 


to ıt, and ın cases of a mere indemnity, no action can 
be maintained except in the name of the party to the 
original contract or on@an assignment from him 

Sections 140, 14L. and 145 of the Contract Act refer 
not to contracts of indemnity but to contracts of 
suretyship which have been defined ins. 126 of the 
Act A g 

Per Krishnan, J.—Where A enters intoa contract 


with B, and C, without any connection with B, under- , 


takes to indemnify A against any loss on that contract 

“ for a consideration moving from A, and loss occurs by 
B breaking*thé contract and C is obliged to make 

good that ae under his agreement wit 

sue B fon such damages in his own name M 

PERIYAMANNA MARAKKAYAR v Banrans & Co., 23 L.W 

432; 49 M 156, A I. R. 1926 Mad. 514 154 


8. 171—Hanker's general lien—AMoney patid 
orremutance, whether comes ugder 
he general lien of bankers as judicially recogniz- 
ed and dealt with in 8.371 of the Oontract Act 
attaches to all goodsand securities deposited with 
them as bankers by acustomer or by a third person 
on a customers account, frovided there is no contract, 
express or implied inconsistent with such lien. 

When money is paid to a Bank for remittance 
abroad and payment thereof to the payee or his order 
and the Bank issuesa demand draftor a Bil of 
Exchange or telegraphic transfer, there is an implied 
contract, even if it be deemed not to be expiess con- 
tract, inconsistent with a banker's general len and 
even though the remitter and payce be one and the 
same person 

Per Rupchand, A. J. C-—Though money is seldom 
relained by bankers as separate and ear marked pro- 
perty of their customers or held by them as security 
for specific re-delivery to the customers on payment 
of their dues and, therefore, 1t may not aptly be treat- 
ed as the subject of a lien but of ®Æt-off or appropria- 
lon; it would appear thatthe same considerations 
would by analogy apply to such set-off or appropria- 
tfon of money.” ° 

Per Tyabji, A.J. C.— "Money is a species of goods 
over which the lien may be exercised " $ MERCHENTILE 
Bank oF INDIA LTD v. RocwaLpas QIDUMAL 358 


Contribution. See EvIDENOE Act, 1872, 8 101 1007 
¢ Costs, joint decree for, satisfied by one defend- 
ant—Suit for contribution, maintainability of. 
Prima facie aright of contribution exists betwebn, 
rsons against whom a joint decree for costs has 
een passed and itis fora defendant seeking to 
avoid liability to show some equity which entitles 
him to exemption. A BABU Ras v, Bapri Das, 24 A. 
L. J. 720 689 


(J 

Co-owners. See O. P. C, 1908, O. II, x. 2 380 
Alienation by co-owner in assertion of 
exclusive tile—Eyjectment of alrenee, surt far, by one 
co-owner—Other cc-owners, whethernecessary paries. 
A suit by one co-owner to eject a person claiming 
title under an alienation by another co-owner made 
in assertion of an exclusive and sdle adverse title in 
himeelf.is maintainnble without the other co-owners 
being jeined as parties. M SEBTARAMA SASTRI V. BIVA- 
RAMAYYA, 24 L. W. 181 | 856 
Joint land—Construction on joint land likely 
to interfere with enjoyment of land by another co- 

owner—Removal of construction. 


e 
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Where a co-owner of joint land makes a perm: ne: t 
constryption on such land such as causes a ma'ri’ | 
injury tothe enjoyment of the land occupied by tre 
other co-owner, the latter has aright to sue iri - 
moral of such construction 
O WON. £64; A. I.R. 1926 Oudh 412 364 
Co-sharers—Adverse possession —Persens dec +t.« J 

under-proprietors jointly in equal shares-- Posse isi n 

not in accordance with entry, effect of. 

The possession of one ®o shaver js in law the possi - 
sion of all co-sharera It is not possible fur the cg 
sharer in possession to put an end to that jisse si 1 
by any secret intention in his mind. Nothing Ix t 
of ouster or something equivalent to ouster can Iru g 


A, C cannote about that result. 


6 s 

During the settlement ofa village the Settle weit 
Officer arrived at a decision that certain persens wr e 
entitled to @nder-propmetary rights, but he mac. 19 
allocation of those rights, amongst those }@1..1 > 
inter se. He left the allocation to be determined 3 Pi i 
the khewats were drawn up. When the khevats voe 
drawn up, a certain area was entered in equal morst s 
jointly in the names of L with respect to one m 1! - 
and S with respect to the other moiety S, ue- 
ever, continued in possession of the greate: pait- f 
that area and E obtamed possessio if only a vere 
small fraction of it. Subsequently S applud te t- 
Revenue Court for alteration of the kheuat alle su z 
that L was in possession of only a very small ana 
but the application was rejected L then melitut | 
a suit for partition jn answer to which S alle l 
that he had been in adverse possession of the cdi 
area and that L had lost all ughts in the land > 

Held, that L and S being co-owners in colt 
possession of the property and there having heer 10 
ouster of L, the suit was maintamabl® althouph t 
was open toS to pleadethat the Court shull +: 
back to the merits and should see which poitrn f 
the area in dispute actually fell to the share of ' , 


„apart from the erroneous entry in the khewut th t 


L was entitled to a moiety of the entire area O Riv 
MANORATH v. Sant,7 0. la. J. 8 8 985 
~ One co-sharer using common land exelus ce: 

—-Remedy of other cosharer—Partition 

One co-sharer cannot dispossess another wio 3 
cultivating the common part: land Theonly remeng; 
of the former, if he has any objection to the usr, f 
the common land by the latter, is to obtain a jar, - 
tion O Sago RATAN v. LALLU 845 
Costs. See Arso O, P. O., 1908. 
snr ad asp Court, interference by. 

A decree for costs, passed without any justitic. tic 2 
against a defendant against whom no relief ing vi «, 
is liable to be set aside in appeal. O Paruuo’r. Pri., 
30 W N. 260,130 L J. 42 995 
Taxation—Decree confirmed on appbl - 

Lower Court, whether can determine agnouni of ecy s 

—Surtt disposed of on preliminary point—L'lea 8 

fees, amount of. 6 ° 

Where the decree of a District Court is eont m: d 
in appeal by the High Court, the Distiict Jed_e 
is still competent to decide ewhether the ode f 
taxation of costs in his own Courtis mght or no 

Where a suit is decided on a pieliminary pein u:d 
not on the merits, Pleader’s fees should be tared ot 
one-fourth of the fees which would haveto he jad 
in the suit if the suit had heen decided on the meri's, 
B Manapey GANESH JAMSANDEKAR V. SEGRETALY P 
sae FOR INDIA, 28 Bom. L. R. 550; A. I R. 1926 Bos. 

515 


wm 
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Court fee on prayer for possession. not paid—That 


prayer given up—Dismissal, See APPEAL 905 
© e 


Court Fees Aot (VII of 1870), ss. 5, 19-14, Sah. Ís 
Art aaa High Court Orginal Sidi Rules, 
Ch XXXV, r. 4-—Letters of Administfutron, 
application for—Taxing Officer, decision of, as io 
exemption of particular atem of property from 
Court-fee, an of-—-Decrsion, whether can be 
reviewed by Judge. 

The a as of the Taxing Officer under s. 5 of 
the Court Fees Act dogs not erise upon a difference of 
gpinion between the Taxing Olerk and the litigant 
and upon some sort of formal reference to decide that 
dispute. In order to give finality to the order af the 
Taxing Officer under that section the only thing neces- 
sary as thet the question should be raised before the 
Taxing Officer, that he should bring his mind to bear 
on the question, and that he should decide it. 

The decision of the Taxing Officer @nder r. 4 of 
Ch. KXXV of the Original Side Rules of the 
Calcutta High Oourt, that duty is not payable under 
Art. 11 of Sch. I to the Court ees Act in respect of a 
certain item of property, on an application for grant 
of Letters of Administration, is final by virtue of s 5 
of the Act and cannot be questioned by the Judge 
hearing the lication. 

Peas foes treated in the same manner as any 
other Court fee, &nd a suitor who satisfies the Taxing 
Officer satisfies the Revenue—at least for the 
time being. If the suitor does not satisfy the Taxing 
Officer he must either pay the Court-fee demanded 
or persuade the Taxing Officer that the question is 
ons of general importance so a8 fo entitle the suitor to 
the decision of the Ohief Justice or the Taxing Judge. 

The object of s. 5 of the Court Fees Act is to secure 
payment prior to litigation and to afford as little scope 
as possible fd litigation over the payment 

In & High Court, s. 19-16 of the Court Fees Act, 
which applies to all Courts invested with testament- 
ary jurisdiction, must bê applied with reference to 
s. 5 of the 

B 
es ind@pendently of s. 5. O In the goods of 

Buoupangswak Trieunait, 29 C. W.N. 879; 520 871; 


A. LR. 1925 Oal. 1201 . 529 
————— $, 7 ix—Kanom mortgage—Redemption suit 
—Court-fee payable, 


In a suit to redeem a kanom mortgage, the question 
litigated is the plaintiff's right to redeem and the 
Oourt-fee payable by the plaintiff should be in accord- 
ance with the provisions of 8. 7 ix of the Oourt Fees 
Act. The fact that the plaintiff refers to his title in 
the plaint does not make it obligatory on him to pay 
any additional OCourt-foes. M VALAPPARA MoopiL 
Narr v. AMalULA Amara, (1926) M. W. N. 324 A IL R. 





1926 Mad. 667; 23 L. W. 758 26 
s. 19-1, Sch. |, Art. 11. See Court Frees Act, 

1870, s.5 ° 529 
Criminal Procedure —\cqyuittal of one accused, 
whether justafies refusal to issue process nce 


ad thor e 
-— t, confession—Accused in Police custody — 
Prasumption. See Kvipgnce Aor, 1872, s. 114 59 
> Croge-cases-~T' rial by one Magistrate, desir- 
ability of. 
° It ng BEA that eross-cases should be tried by 
one and the same Magistrate and where one of the 
Magistrates is not competent to try both the cases, the 
case before him should Le transferred to the other 
s IN K ? $ . . a 
+ 
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Act and questions asto the necessity of, 
g Probate fees or as to the amount thereof cannot - 


[1926 
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who is competent totty both. L “TrILOK Snax v. 


e Exrpzror, 8 L, L. J? 257;,27 Or. L. J. 782; A. I. R. 1926 


318 
District Magistrate, duty of, when making 
complaints, . 
+ istrict Magistrate when he is making appli- 
cations or complaints to judicial officers, should con- 
fine his statements strictly to matters which are 
relevant and which are admissibléin evidence. B 
re PAMPAPPA BALLALRAO Desar’ 28 Bom. L R. 490; 


Lah 410 


in 
© 27 ©r. L J 740, A. I. R. 1926 Bom. 284 B8 


Farlure of witness to identify accused several. 
years after date of offence, effect of--Gredibility af 
witness ° 
There is nothing surprising in a man's appearance 
altering ın six years during his absence In any other 
part of the country, anti 4ny person might be quite 
confident that a casual bequaintance had done a 
certain act on a particular day, but might still fail to 
pick that casual aequaintance (never having sêen him 
in the interval) out of acrowd of other people six 
Te later when asked to point him out. The mere 

ilure, therefore, of a witness to identify an accused 
person whom he has not seen for several years would 
not by itself be a sufficient reason for disbelieving 
the witness as to his having seen the accused com- 
mitting the offence with which he is charged. L LABH 
SINGH v. EMPEROR, 8 L, L. J. 194; 27 Or. L.J. 817, A. 
I R.1926 Lah. 392 593 


Police-diary, witness whether can be compel- 
led to refer to. 

A Court cannot compel a Police witness to refer 
to the Police-diary to refresh his memory. N SHALKA 
Dinawak v. Emperor, 27 Or. L J. 757 277 
———— Proofof guilt—Sentence. See Evipenor Aor, 

1872, s. 3 59 

Prosecution concealing facts—Conviciton, 
legality of—Delay ın making First Information 

Report, effect of g 

Where a report ofan offence is made to the Police 
ata late stage and after due deliberation, no reliance 
can be placed upon,its accuracy. . 

Where the prosecution coficeals the true facts of an 
occurrence and does not disclose the origin of the 
occurrence, BO that itis impossible for the Court to 
apportion liability’ and to deeide which of the two 
parties to afight commenced the fight and which 
acted in self-defence, it is not possible to hold either 

arty responsible for what took place. L JALAL v. 
EAko 8 L.L J 183, 27 Cr. L. J. 821 597 
——— Witness not disclosing knowledge of occur- 

rence till several days after occurrence, credibility 


of. 

Where a witness who has had several opportunities 
of making a statement to the Police does not disclose- 
his knowledge ofthe occurrence till many days after 
the occurrence, no reliance can be placed upon his 
evidence. L Kara v. EmpPrRROR, 8 Li. L. J. 186; 27 Or. 

L 





L. J. 822° “598 
— Witness examined by commission in absence 
. of partries—Propricty. . 


lt is highly ungatisfactory that an important wit- 
ness In 8 criminal case should be examined by a 
commission in the absence „of the parties. L.Sarpun 
Sinan v, Emperor, 27 Or. L.J. $40 6 * 760 
Witness, employment of, as interpreter— 
Irregularity. 
The employment as interpréter of a witness who 
as tnken an active part during the Police Investiga- 
4 
a + 
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tion, has given-etidence on bshalf of the prosecution 


and is ready and willing ip give evidence in thee 


Sessions Court is an irregularity bordering on illegal- 
ity. © Au So1v [iverror, 300 W.N 696; 27 Cr L. 
J. 805, 53 C 659; A I IÈ 1926 Gal. 322 469 


“ | | 

Criminal Procedure Code (Act V of 1898), ss. 

30, 438—Penal Code (Act XLV of 1860), s. 804 

-Culpable honicide--S 380 Magistrate, powers of 
—- Procedure. 


A Magistrate empowered undef s. 30, Or. P.O, is. 


not legally, competent to try either the offence of 
«murder or the offence of culpable homicide not amount- 
ing to murder punishable under the firgt part of s. 
304, Panal Code. 

Where a 
traie empowered unders 30, Cr. P. O, bas in fact 
tried a case which he “is not competent to try, 
he should send the case to the High Court for an 
order that the accused be comfnitted for trial to the 
Court 8f Session. L Emperor v. Synarrea, 27 Or. Lb J 
816 : 766 

s. 35—Penal Code (Act XLV of 1860), 33. 
147, 853 Separate sentences-— Legality 
Separate sentences under ss. 147 and 353 are not 
permissible where the act which converts the accused 
into an unlawful‘assembly is the same as renders them 
hableto punishment under s. 353, Penal Code. L 
MANAK OHAND v. EMPBROR, 27 Or. L. J. 834 754 


8. 35, ecope of—Concurrent sentences. 

Ordinaiuly sentences can be ordered to run con- 
currently only when they are passed at a single trial 
under the eonditions laid down in 8. 35, Cr. P O, 
not in the case when the offences charged are not 
of the same kind within the meaning of s. 234, 
being punishable with different kinds of punish- 
ment. N MAHADRO v. Eeupgror, 27 Or. L J. 807; A L 
R. 1928 Nag 426 471 
Amengment Act (XVII of 1923), £. 47, 
See Or. P, O., 1898, s. 195 ° 52 











mamat 
+ 


to be determined—Breach of peace, likelihood of— 

‘Remedy. . 

A Criminal Court should not ordinarily in proceed- 
ngs under s. 145, Cr. P. O, go into question of title 
but should concern itself with the question of posses- 
Bion, 

Where it is probable that parties toa land dispute 
will break the King's peace before the decision of the 
Civil Court can be given, the danger may be guarded 
against by an order under a. 107, Or. PO. B In ve 
MALLAPPA BASAPPA KURNAHALLU, 2% Bom. L. R. 488; 27 
Or. L. J. 734; A L R. 1926 Bom 313 62 
mre $8,107, 147—Dispute over band—Order as 

to removal of band, propriety of—Proper order. 

Where a party alleges that he has g right to irrigate 
his land and that the opposite party has constructed 
a band preventing bim from exercise of his right and 
that there is an apprehension of breach of paace and 
prays that the Opposite party be directed të remove 
the band, ths propsr order to be made is to place 
both sides on security under s, 107, Or. P.O, and 
leave the parties to have their rights sattled by 
Owi! Courts. An ordsr directing removal of ths 
band 18 mot a proper orderin sugh a cise L AHAMAD 
Din v. JIMAN, 27 OF. L. J 801 465 
9. 112—Substance of information received, 

record of—Validity of proceedings 

Where an ordar undef s. 112, Or P.O, raally dis- 
gloses the substance of the information recorded by 

+ 





GENERAL INDEX. 


Sessions Judge is of opinion that a Magia-" 


$8.107,145—Dispute about land—Question 
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the Magistrate the proceedings are ‘legal antl valic 

8 Faxa Buxv Emperor, 27 Or L. J. 833 75379 

-g SS. 133, 13 7—Nutsance—Procedure—M agi = 
trate, duty of. 

Where in a proceelling under s. 133 ofthe (1 P’ 
Q, a person to whom notice is issued appears and 
shows cause, it is the duty of the Magistrate to go into 
the evidence and io give a judicial decision in tle 
matter before making tha preliminary order final. A 
Isar v. Bunpa, 20 A L.J. 657; A 1. R.1922 All 265 


944 

tw §, 145, 
See Or P. 0, 1898, 8. 107 62 
See LIMITATION ° 117 


e ® 
8. 145— Dispute concerning immoveable pre- 
perty— Question of tille, whether can be enquired iwo 

-—Procedu@e. 

In proceedings under s.145 of the Or. P. Ce it ıs 
not theduty of the Magistrate to declare whois 
entitled to possession, the declaration must be i» ty 
who is actually in possession and entitled to 1einaia 
T possession till a decision is given by a competent 

ourt. 

A proceeding under s. 145 of the Or, PC. should 
be decided on the question, of possession and not un 
the question of title, anda party in‘actual possession 
of the land in dispute is entitled to have its posses- 
sion maintained even although it may be hable to 
vacate such possession as the result of a civil sun. 
Pat SABDA BANTAL v. KUSHAL SANTAL, 1926 Pat, 160; 
27 Or. L. J. 784 ° 320 


8.145—Previous order declaring pariy ia 
agni order in aa aa proceedinge 
Vhere a party has once been declayed to be in 
possession of a land in proceedings under s. 144.(% I’. 
O., no contrary order should be made m any sul®equent 
proceedings under the same section regarding thu 
same land unless the Magistrate finds that there bas 
ebeen a change of possession since then. kL Jacar 
SINGH v. SUNDER SINGH, 27 Or. L.J 815, Au C 331 
479 
8.145 (4)—Dispute concerning immoreadl: 
property—Attachment of property to prevent future 
disputes concerning produce, legality of. 

Power under s. 145 of the Or. P. O. 18 given to s 
Magistrate for the purpose of preseming the peace ani 
it 18 only for that purpose that he may, wheie g 
breach of the peace is imminent, attach disputed pro- 
perty. This means that if the Magistrate thinks tha‘ 
the likelihood of a breach of the peace is so imminent 
as to call for immediate action to prevent it, he may 
attach the property in respect of which the dispute 1¢ 
subsisting An order of attachment of property can- 
not be passed under the section for the mere purjyst* 
of avoiding future litigation in respect of the right 
tothe present produce ofthe land inedispute -L 
ATMA BINGH v. HARNAN SINGH, 7 L. 134, A. I. KR. 1926 


Lah. 205; 8 L. L. J358; 27 Or. L J 761 281 
mm 8, 147. See ORI P.O , 1898, 8. 107 465 
s. 147—Right of wey, dispute as w- 


Easement, alternative clam off whether matniargable 

~—Hnquiry, nature of-—Magisirate, duty of 

Thera is nothing to. prevent a claim bsing mado 
under s. 147 of the Or. P. O that the way ın dispute 
is a public road and that, failing that, the applicant 
has acquired a right of way as an easement over the 
property of the opposite party. K 

The provisions of 8. 147 of the Or. P.O. are ofn € 
emergency nature and an enguiry under the seotion 


2 + 2 


- such order under the section aghe may think fit 
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+ 
is condycted more or less summarily. If the Magis- 
trate, as the result of hearing the evidence, thi that 
reasonable grounds have veen shown to him that a bona 
fide claim of right exists, he igs justified in ing 
It is 
not expected that he should usurp the functions of 
the Civil Court or that the enquiry under s. 147 should 
be a formal trial of the matter in issue. 5 
The words ‘such right exists’ in s. 147 of the Or. P. 
O. must be understoed to*mean “such right as is 
aimed,” 
ARKAR, 1926 Pat. 187, A. I. R. 1926 Pat 318; 27 Or. L. 





J, 841 e 761 
s 157. See PRLI Act, 1861, s. 29 765 
—e # 162—Enidence Act (I of 1828), 8. 167— ¢ — 


Statement made to Police during «investigation, 

admıssibtliiy of, to meet suggestion, of defence— 

Irreguariy—Preyudrce, absence of —Procedure. 

A Statement made bya person to the Police in the 
course of the investigation of an offence cannot be 
used for any purpose at the trial of that offence 


INDIAN CASES. 
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him the names of certzin accused persons. L BAHADUR 
SINGH V. FMPEROR,"8 L. J 174;7 L. 264, A. I R. 
1926 Lah 367; 27 Cr. L.J 803 467 

8. 162— Statement made to Police, inadmıs- 

sibility of —Objection, whether applies to confession. 

e No statement made to the Police by any person, 
whether accused or witness, during an investigation 
can be even mentioned in evidence except to the 
extent and under the circumstances stated in s 162, 
Or P. O, but it would be admisasble if it formed part 


Pat Hamir & Oo. v SurssH CHANDRA, ôf a confession by the accused before the Magistrate. 


N DADI Lopar v HMPRROR, 27 Cr. L. J.731; A. I R. 

1926 Nag 368 i 59 

——— 8.195. See Oz. P. O., 1898's. 403 929 

8. 195—Criminal Procedure Code (Amend- 

ment) Act (XVIII of 1928), a 47—Case instituted 
before amending Act-*Pxocedure. 

A case instituted in compliance with provisions of 

s 195, Or P. O., before its amendment by Act XVIII 


of 1923, is governed by the provisions of ethe old 
section and the Court has jurisdiction to proceed 





except to contradict the evidence given at the trial by with the trial to ıts logical conclusion. L EMPEROR v. 
that person. In particular it cannot, even if admitted AKBAR ALI Sean, 8 L. L J.87; A. I. R. 1926 Lah 131; 


to contradict, be used to corroborate the evidence of 
that persen er to meet a suggestion of the defence. 

In the absence’of any prejudice to the accused, the 
improper admission of evidence in contravention of 
the provisions of s 162 of the Or. P. O. isnot a ground 
for a new trial or for a reversal of the judgment of the 
lower Court. Pat Ramyap DUSADH v. EMPEROR, 1926 
Pat.13; A I. R. 1926 Pat. 211; @7 Or L. J. 753, 7 P. 
L T. 673 273 


—- 8.162—Statement before Police—Contradic- 
tion of statement of witness before Court. 
Section 1@2, Or. P O, cannot bear the construction 





T L. 99; 27 Or. L. J 724 52 


—— 88, 195, 476, 559—Punjab Government 
Notification No. 1586 dated 8th November, 1889— 
Offence committed before Magistrate of Third Class— 
Successor of Magistrate, whether can make complaint 
—Appeal—Revision—High Court, interference by 
Under s. 559 of the Or. P.O, subject to the other 

provisions of the (ode, the powers of a Magistrate 

may be exercised by his successor-in-office and this 
provision is applicable also to proceedings under 

8.476 of the Code. 

By Punjab-Government Notification No. 1436 dated 


that while any part of theetatement of a witness to the eth November, 1689 all Naib Tahsildars are ex- 


the Police may be used to contradict him, yet 1f the 
contradiction consists în this that a statement made 


oficio created Magistrates of the Third Class and 
where an offence specified ins 195 of the Cr P. O., is 


at the trial was not made ın any part of the statemen committed in a proceeding before b Naib Tahsildar 


to the Police, such a contradiction cannot be proved. 
Pat ILt# KHAN v. EMPEROR, 5 Pat. 346; A. I. R. 1926 
Pat. 362; 27 Or. L J. 796, 7 P. L. T 634 396 
—- 8, 162—Statement of witness to Police, how 

ar can be used at trial—Procedure. 

nder s. 162 of the Or. P. O. no statement made by 
&, witness to a Police Officer in the course of an 
investigation un@er Oh. XIV of the Code, if not 
reduced into writing, can be used at the trial for any 
purpose whatsoever. It cannot be used either to 
corroborate or to contradict a witness, either for the 
benefit of the accused or against him If such a 
statement has been reduced into writing, its use for 
any purpose whatsoever 18 also prohibited ynless (a), 
eit is a statement of a witness called for the prosecu- 
tidh, (b) the Court has ordered the accused to be 
furnished with a copy and (c) the written record of 
the statement has been duly proved. It may then be 
used within the'limits set forth in she proviso to s 162. 





It is illegal fora Public Prosecutor to ask a defence is necessary, then unless the caseise@ne whigh 


Witgess what lie stated to the Police during the in- 
vestigation or to asksethe Investigating Officer about 
anyfhing said to him by the defence evitnesses and to 
use lus answer to contradict what the defence wit- 
nesses state in Oourt. Itis also illegal to question 
prosecution witnesses as to what they stated before 
the Police without the procedure detailed in the pro- 
viso to 6 e162 being carried out. Itis also ilegal to 
llow the Investigating Officer to give evidence that 


his successor has jurisdiction to make & complaint in 
respect of such offence under s 476 of the Code. 

No prosecution, can be instituted in respect ,of 
offences specified in s. 195, €r. P. O., which have been 
committed in or in relation to a proceeding in a Court 
unless the Court itself prefers a complaint and the 
person who 18 the subject of the complaint has a 
definite right of appeal to a superior Court against the 
institution of the complaint. It1s not the function 
of the High Court, unless the cicumstances are 
altogether outside the ordinary, to examine in revision 
the merits of suchea complaint witha view to dis- 
covering whether itis hkely to result in conviction. 
To do so isthe task of the Magistrate before whom 
the complaint is laid and there is nothing to prevent 
him from dismissing it without issuing process to the 
accused person. e 

Similarly when a Magistrate presiding over a Court 
anda Court of Appeal are agreed that o prosecution 
has 
peculiar features it would be extremely difficult for 
the High Court in revision to declare that the pro- 
secution is not in the interests of public policy L 
BEHBAM v. EMPEROR, 7 L. 108; A. I. R 1926 Lah. 305; 
27 Cr. L J 776 318 
—— 8.198—Penal Cote (Act e XLV of d8A0), aa. 

198, 211, 500—Complaint of perjury and false 

churge— Defamation, connction for, legality of. 

In acomplaint which refewed specifically to ss. 193 


such and such a person during the investigation gave and 211 of the Penal Code, the complainant stated 


t 
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e 
that false statements and a false ‘charge had been ehe plea®f previous acquittal would not be available 


made against him by the accused which had caused 
him ay and he asked the Court to take action 
under thoss sections or hder any section which the 
facts disclosed might justify. The Magistrate after 
hearing the evidence framed a charge of defamation 
under s. 500 of the Penal Gode and convicted the 
accused under thaf section - 

` Held, that a compltint having been made by the 
pers$n aggrieved by the defamatory statement, fhe 
requirements of s 198 of the Cr. P, O. were satisfied 
dnd that the cpnviction was perfectly legal. Lb 
NAURATI Vv, HMPEROR, 2 L 0.53,6 L 375, A. T. R. 1925 
Lah. 631; 27 Or. L. J. 769 
$8. 200, 202, 203, 403—Process, issue of 
` —Diseretion—Duty of a ‘ate—Procedure— 

Acquittal of one accused, whether justifies refusal to 

19346 process against another. 6 

Under fhe Cr..P. ©. a wide discrgtion ıs given to 
Magistrates with respect to the grant or refusal of 
process against accused persons, and in the interests 
of the community generally it is essential that Magis- 
trates should be vested with an ample discretion in 
respect of the issue of process. This discretion should 
be exercised with caution and an accused person 
ought not to be dragged into Oourt to answer a 
charge merely because a complaint has been lodged 
against him. 

In determining whether process ought to issue, a 
Magistrate must proceed according to the provisions 
of the Code, and if, after carrying out the mnstructions 
therein contained, he is of opinion, upon the materials 
before him, thata prima facie case has been made 
ont, he ought to issue process; and in such circum- 
stances he is not entitled to refuse to issue process 
merely because he thinks that it is unhkely that the 
proceedings will result in conviction. 

If upon the facts alleged by the complainant and 
upan the assumption that the statenfent of the com- 
plainant is true no offence is disclosed, it is the duty 
of the Magistrate to dismiss the complaint. Again, 
if the Magistrate would npt be justified in issuing 
process unless he could place reliance upon the state- 
ment which the complainant has made under s. 200 
of the Or. P. O, then, if he distrusts the statement 
made by the complainant or if he distrusis the com- 
plainant’s statement and the distrust, though not 
sufficiently strong to warrant him in acting upon it 
without further enquiry, is confirmed as the result of 





- n enquiry or an investigation under s 202 of the 


kai 


.Woda, in either case it is his duty to dismiss the 


complaint. 

On the other hand, if the Magistrate comes to the 
conclusion that the facts alleged by the complainant 
disclose an offence, and in his opinjpn, there is no 
ground for distrusting the complamant, the Magis- 
trate would not be justified in refusing the issue of 
process merely, because some other person hag been 
tried atd acquitfed upon the same charge ahd the 
same facts, for tnter alta 16 may be that atthe pre- 
vious trialéhe Magistrate had not correctly appraised 
the value of the evidence or for some other reason 
the order of acquittal cannot ba supported. 

When one person has been tried and acquitted of 
an offence; the exyfression of a desire by the Trial 
Judga that further criminal procsedings should not 
bə tazen in connection with the subject-matter of the 
trial cannot operate as d bar in law to the issue of 
prozess against another pereon whu was neither tried 
nor acquitted at the previous trial. In such a caas, 

« + 


to the eccused and the acquittal of another person 
would not bar the issue of process against him, | ut 
the fact that another p&rebn accused upon the same 
facts of having been implicated in the same offence 
has been acquitted may properly be taken into ccn- 
sideration by the Magistrate in determining whether 
upon the materials befgre him there is sufficient 
ground for p ing to issue Process upon the per- 


gon against whom the complaint has been preferred.° 


In each case the Magistrate must exercise a judicial 
discretion having regard to the materials duly placed 
before him. QO BuBAL OBANDRA Nawanas v. U 


L. J. 788; 53 O. 608; 44 O. L. J. 114 388 


— 88, %02, 203—Dismissal of complaint— 
Further enquiry—Case made over to another Mtigis- 
traie—Jurisdiction of Magstrate to try case. 

A complaint was dismissed by a Sub-Divis:ioaal 
Magistrate under s 203 of the Or. P. O. The Sessicns 
Judge directed further enquiry into the matter by the 
Sub-Divisional Magistrate, but on the application of 
the complamant, the High 
further enquiry should bq held by a competent 
Magistrate, other than the Sub-Divisional Magistrate, 
to whom the District Megistrate may make over the 
cass. The District Magistrate made over the case to 
another Magistrate : 

Held, that the Magigtrate to whom the case Lad 
been made over by the District Magistrate waa com- 
petent to try and dispose of the case and was Lot 
merely meant to make an enquiry under s. 202 (1) of 
the Cr. P. O. and to report the result of the enquiry to 
the District Magistrate. Pat Mansy S®pan Vv 
PANU Pagar 7 P. L. T. 4%; A. I R.1926 Pat. 858: 27 
Or, L. J. 855 5 935 
~ S, 225—Unilawful assembly—Common objsct 
e mentioned in complaint and found by Magistrate— 

Charge, common object not mentioned in. 

Where the common object of the unlawful dssembly 
18 set out in the complaint and is found by the 
Magistrate, mere omissidn of 16 in the charge will 
not vitiate the trial. B Yesavant SATYA Cuacecue v, 
Ewrnrosg, 28 Bom, L. R. 497; 27 Or. la, J. 744; A.l R. 
1924 Bom. 314 å 7a 


mme 98, 225, 342, 537—Penal Code (Act XLY 
of 1860), se. 147, 149, 825—Accused not examined 
before charge—Legality—Conrictzon for mot aid 
grievous hurt—Omission of mention of 3, 149 in 
charge—Iitrect. , 





Au. 
305 #bBurira, 300 W. N. 548; A. I. R. 1926 Cal 5; 27 Or. 


Court directad éhat the” 


The omission to examine the accused befere tha” 


framing of’a charge against him, provided he 13 cz> 
amined after all the prosecution witnesses are ce 
amined and befgre he is calied upon to enter into J 38 
defence, ıs not an irregularity as s. 254, OP P.O, does 
not make ıt mandatory to examine the accused ebefore 
the framing of the charge. 

If in pursuance of the common object of an unlawi, 
assembly, grievous hurt is caused by sume men- 
bers of the party, they are guilty ofan offence unfer 
s 325 as also undêr s. 147 of the Penal Code, and omis- 
sion of 8.14) inthe charge is a curable irregulanty 
under s. 537 of the Or. P. O., if it has not prejudiced 
the accused ın any way. N Drojr v. WAPEROR, 97 Ur, 
L J. 830 e 606 
———-——- 88, 234, 235—Penal Code (Act XLV of 
1860), 3. 427-A—falsification of document—Chav je 

ın respect of more than three offences, legality ufo 

Aisjoinder of oharges—J legality, ee 

+ 


e 
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Each act of falsificaticn of a distinct sdocumen, 


amounts to a separate offence under s, 477-A, of the 
Penal Code and an accused peison can only be 
charged with and tried ator trial in respect of any 
number of such talsifications not exceeding three com- 
mutted in the space of one year. 

Where an accused person is charged atthe same 
trial with falsification of fopr different d«cuments, the 
trial 1s illegal and the illegality cannot be cured by 

* striking out one of the chaiges and letaining charges 
only in respect of three faleihcatious kh PINZMURIOK 
v. EMPEROR, A. I. R 1926 Lah 193, 27 Cr L.J 793 5 

£ 39 


kg, 23 5, 239—Jonder of charges—Murdere 


committed and hurt caused in prosecution of common 

intention Jort trial, legality of 

Two groups of persons who had sefurate grudges 
against the members of afamuy went out together 
with the common intention to kill as many members 
of the family of their opponents as could be found 
and killed two of them and assaulted two others who 
came to the rescue of one of the persons killed. The 

e accused were all tried ım one trial upon charges of 
murder, grÆvous hurt and hurt in connection with the 
different assaults upon the members of the family of 
the deceased : 

Held, that the assaults were closely connected by 
continuity of purpose and progressive action towards 
& single object and formed one transaction within 
the meaning of as 235 (1) and €39 (d) of the Or. P. O., 
and the joint trial of the accused in respect of all the 
charges was, therefore, legal L BAHADUR SINGH v, 
Eimppror, 8 L. L J. 174; 7 L. 264; A. I. R. 1926 Lah. 
367; 27 Or. & J. 803 467 


——*_— 8, 250—Dischasge of accused—Order for 
payment of compensution, whether can be made 
subsequently. = 
Under s. 250 of the Cr.P ©. it isonly the order 

calling upon the complainant to show cause why he 

should fbt pay compensation which is to be contem- 
ed inthe order of discharge. The order for pay- 
ment of compensation is rfecessarily a subacquent 

order, L ACHHRU MALU EsrRROR, 7 L.121, 27 Ci L. 

J.752; A 1. R. 1926 Lah 298 30 

w 8.254, See Ur P.O, 1898, 5 225 606 


——— S, 257—Defence wrinesses— SUMMONSES 
isgued— Non-service— Procedure 
Where an order has been made for the issue of 
summonses on the witnesses of an accused person that 

„Order must be cartied out and if the order is not 
eariiedout owing to the default ot some oincer of the 

, Court and the accused 18 convicted without His evidence 
being recorded, he hasa good giound “tor complaimt 
that he has not been afforded an oppertunity to pro- 
üuce his wifnesses before the Cout ana the conviction 
cannot,be upheld. O UPENDRA NATA JANA V. JOGENDRA 
Nain Mana, 27 Or L.J 641 l 761 

5. 288. See Cr P.O, 1898.8 428 477 
-——-— $8, 297, $98, 423, 537—UIrial by Jury 

æ Charge io Jury— heads oj charge, contents of — 
Summing up of evidence, what constrtutes— Luty of 
Judge—Alisduecttun, what ts- -Misanectnon, whether 
curatle—Acquitial by Appeilate Court on ground of 
misdirection— Legality— He-trral by Appellate Court 
atsel f, whether legal. 

e Failure to direct the attention of the Jury to the 
salient points m tho evidence of both sides amcunts 
to musanection to Jum. The Ju ge must sum the 
gase intellygently and itis hys duty tq call the Jury's 

e 


a 
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attention to any*flagrant contradictions in’ the evi- 

dence and also any exflanation of the contradiction 

which has been suggested. Nọ duty is cast upon the 

Judge of recapitulating arg@ments used by the Coun- 
egel on either aide though ıt 1s desirable that in the 

course of summing up he should remind the Jury of 

the main lines of attack and defence adopted by the 

Counsel. ° 

ln order to constitute misdirection the point omit- 
importance that omission to@efer 
it rendera the summing up f 

The Judge is not required to makea verbal tran- 
script of hgs summing up. It is only the heads ofthe 
charge that he is required to record. 

The heads of a charge should contain the customary 
caution to the Jury that if they feel any doubt whe- 
ther the prosecution or fhe defence version is true 
they should acquit the accused. 

A misdirection to Jury unless it has occasioned s 
failure of justicd is a mere irregularity curable under 
s 537, Or P.O. 

„It is open to the Appellate Court to acquit the accus- 
ed if ıt sets aside a verdict on the ground of mis- 
direction but the Court will do go only in special 
circumstances, as where the accused has been harassed 
by repeated trials or when the evidence 15 so clearly 
mesufficient or incredible that no Jury can reasonably 
convict. Otherwise as a matter of practice the proper 
course 18 todirect a retrial. A DHIRAJ v. Axast, 24 
A.L. J. 506, L. R. 7 A. 128 Or; A. L R.1926 ALL 
429; 27 Or. L. J. 785 386 


—— 8. 307—Acquittal by Jury—Heference to 
High Court by Judge—Jury’s reasons, necessity of 
vecording—Interference by High Court. 

When a Sessions Judge finds it necessary to dis- 
agree with the verdict of the Jury he should ex~ 
tract from the Jury their reasons for disbelieving the 
evidence and shuld record the sanre for the informe- 
tion and guidance of the High Oourt. ` 

The High Oourt will interfere with the verdict of 
the Jury when the verdict is obviously perverse, or 
manifestly wrong or wulttreasonable. N EMPEROR v, 
Kangara, 22 N. L, R.42; A. 1. R. 1928 Nag. 305; 27 
Or, L. J. 773 : 309 

8. 337—Discharged accused— Prosecution 
evidence, 

There 18 nothing illegal in the procedure of with- 
drawing a criminal case against one of the accused 
and exammming him as a prosecutiun witness after 
hig discharge against the other accused, though the 
more rational and reasonable procedure would be to 
offer a pardon to him and make him an approver. 
N Manapkov, EMPEROR, 27 Or. L. J. t07; A. 1. K. 1926 
Nag 426 4 471 


— $., 339-A—Approver—Pardon, tender of— 
Admissions in cross-exammnation—Pardon, uhether 
forferted, . ° 
V be:a a person of lw intellect who bas accepted 4 

tender of pa:don con plies with the teams of the 

arcon ın his axamination-in-chief but makes damag- 

Ing acmiselons in his cress-exsmination, though he 

aces not resile fiom his previous statement, end in 

re-exemination retuins even mors towards his pre- 
vicus statement, hecennot ke eaid to have failed to 
comply with the conditions of the pardon witbin the 

mesnng cis 359A of the Ur. P.O. O EMPEROR v, 

JAGANNATH, 27 Cr. L, Jd. 168; 30. W.N. 474 288 

8.342. See CR. P.O. Wwe, s. 439 .5§ 

® 
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88, 342, 343—“Accuged” 


of. 
The accused personereferred to ın s 343 is the 
game accused person as is@specified in s. 342, Or. P. O., 


In s. 848, meaning 


_ 
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Criminal Procedure Gode—contd, z 
jhe ground that there was a want of sanction for tl o 
trial, s. 403 does not'operate as a bar toa second tril 
of the accused after the necessary sanction has been 
obtained. Pat MUuHAHMAD Yasin v. EMPEROR, 7 P.L 


and the former section has no application to the case e T. 383; A. I. R. 1926 Pat. 302; 5 Pat. 452; 27 Or. Led: 


of a person who has ceased to be an accused after 
his discharge. N MAHADRO v. FMPEROR, 27 Cr. L d. 
807; A. I R.1926 Neg 426 471 
=m 8§. 342, 587—Warranj case—Summary 

tria—Haamination of accused, absence of 

Prejudice, absence of—Irregularity. 

‘Where a warrant case is summarily tried and the 
accused are not examined in accordance wiéh the pro- 
visions of s. 342 of the Or. P O, but there is no pre- 
judice occasioned by the absence of such examination, 
the omission to examine the gccgsed is covered by the 

rovisions of s. 537 of the Cede, O GIRDHARI LALU 

miPEROR, 3 O W. N 534; A. I R 1926 Oudh 424; 27 
Or L, d, 852 932 
g$. 360—Failure to read over deposition to 

witness—Record, inaccurate—Proceedings quashed. 

Failure to read over the evidence of a witness doses 
not necessarily vitiate.the trial. 

But where the accuracy ef the record has been 
challenged by the Counsel of thé accused and the 
evidence of the interpreter shows that one of the wit- 
nesses had made a statement, which though relevant 
to the case was omitted from the record, the pro- 
ceedings must be quashed and a re-tiial ordered. R 
E. E Maygra v. Earpgror, 3 R. 612;4 Bur. L. J, 257; 
A. I R. 1926 Rang. 78, 27 Or L.J 857 7 
ss, 367, 424, 537—Appellate Court— 

Judgment, contents of, 

Judgments of the Judges of the Court of the 
Judicial Commissioner of Sind, sitting as Sessions 
Judges for the District of Karachi, shouldfollow as 
closely as possible the provisions of ss. 367 and 424 of 
the Or. P. O., but an omission to do so does not vitiate 
and nullify the whole proceedings before the Sessions 
Court. Such an error falls within the scope of eg. 537 
of the said Code, 8 FAKIR Bux v. Exprror, 27 Cr. L. 


pi 








— 


J. 833 . 753 
—— 8,367 (5). See Pawar Cong, 1860, 8 302 

284 

8.403. See Orion Awr, 1878, 5.9 (c) 287 


m 8, 403—Acquittal for want’ of sanctron— 
Sanction obtained— Subsequent trial, whether barred. 
A verdict of acquittal in a case is immune from 

lienge, but it is only when the accused has been 

“tried” and acquitted of an offence that the immunity 

arises. e 
Where an accused person is acquitted on the ground 

that the prosecution has not obtained the necessary 

sanction for institution of the proceedings, a sub- 
sequent trial of the accused after obtaining the neces- 

pary sanction, 18 not barred by the provisions of s 403 

of the Cr P. O. C Sanitary Insproron, HOWRAH 

MUNIOIPALITY v. Bypin BEHARY Guosg, 43 O. L.J 110; 

800. W. N. 382; AI. R. 1928 Cal. 691; 27 Cr. BJ 

751 79 

88.403, 195—Conviction set aside for want 

of sanctton——Subsequent trial, whether barred 
The wording of s. 403 of the Cr. P. O is very wide 
and the expression “Court of competent jurisdiction" 
in the section does not merely refer to the character 
and status ofthe Courtto try the offence, but also 
refers to want of jurisdiction. ou other grounds, for 
instance where the trial is Meld to be without Juris- 
diction for wantof a sanction under s. 195 of the 

Code, Where, therefoxs,a conviction is set eside on 

e e 


849 929 


m $8. 418, 423—4d pplication. | 

Section 423 (2) of the Or, P. C. only applies where 
it becomes necessary to consider “whether the verdict 
ofa Jury was erroneous owing to a misdirection by 
the Judge. It does not narrow down the scope cf 
g., 418 of the Code which allows an appeal ina July 


trial on a question of law. Where there has been ro , 


rial in fact, owing to the fact that the tril whith 
was held was illegal, the trial must be set aside fer 
that reason only and no question arises as regards any 
misdirection affecting the Jury's verdict. L Fyr- 
MAURICE v. EMPRROR, A. I. R 1936 Lah. 198; 27 Or L.» 
793 393 
~ §,423. See Or. P.O, 1898, s. 297 385 
——-— $. 423. 

An Appellate Court cannot direct a re-trial befoisa 
itself. A DHIRAJI v. Axast, 24 A. L, J. 506; L.R.7 A 
123 Cr; A. 1. R. 1926 All. 429; 27 Or.L J. 785 ° 385 


s. 423—Acquittal—Setting afide convictton 

—Re-trial—Subordinate Court's discretion. 

An order passed by an Appellate Court ona con- 
sideration of a point of law only and without recoid- 
ing any finding on the merits of the case to the effec: 
“The ‘conviction aad s®ntence are set aside. As 
regards the expediency of a re-trial, I leave the matter 
to the learned District Magistrate” does not amoun: 
to an order of acquittal, ‘but simply quashes the pre - 
ceedings and gives a discretion to the Meistrate to 
order re-trial or discharge tha@accused. 5 

It is not illegal for an Appellate Court quashing 
proceedings to leave it tothe Subordinate Court to 
re-{ry the accused at its discretion. © EMPEROR r 
Musan, 53 O. 192, A. I R. 1926 Oal. 585; 27 Or. L J, 
733 ° 61 
~ 8, 423—Enhancempent of senience—I in el 

ment to insolvent accused on default of enhanced 


fine. 


Where the accused is insolvent and unable to pay 


the fine, an alteration of 8 sentence ob two months ° 


imprisonment and Rs. 40 fine or in default one 
month's further imprisonment, to six weeks’ impriscn-~ 
ment and Rs 200 fire or in default to further im- 
*prisonment of six weeks, is enhancement of sentence 
within the meaning of s. 423, Or P. O., and is, there. 
fore, illegal L Kanani Ram v. EMPEROR, 27 Crd. J, 
812 : 476 
—— 88, 423, 436, 439—Appeal—Acquittal— 
Revision—Inter ference by High Court— Procedure. 
Asa general rule a High Oourt is averse to inter- 
fere with an order of acquittal when it is moved ky a 
private*person to do It has, however, power to 
interfere in revisiqgn even when an appeal ia not filed 





4 


by the Local Government. But swch «interference 4 


should be exercised only in exceptionhl cases and withe 
caution Tt should be done only in cases where the 
alleged offence is of a serious character and the Court 
comes to the conclusion that there has been a mis- 
carriage of justice, where, for instance, the lowér 
Court has misquoted the evidence, or where, haying 
the evidence before it, which prima facie is reason- 
able and credible, the lower Court gives no ground 
for rejecting it and does not satisfactorily review 


l ° A ., r 


8 eg 08. 43 8. See Or P,O, 1898, 5. 80 
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Crigiinal Procedure Code—contd. 

Where a conviction is set aside in appeal andin 
` revision the High Court comes to the concl@sidn that 
the order of acquittal + the lower Appellate Court 
cannot be maintained, the proper procedure is to set 


,aside’ the order of acquittal and to direct a re-hearing” 


‘of the a a and not to order a 1e-trial of the entire 


CABG. acnua BINGH v BAOHOHA Kuru, 120.1L. J. 
'63;20. W. N. Pa I R. 1925 Oudh 321; 28 0. 0. 
384; 27 Or. L. J. 85 934- 


——~~—~ B. 424. See Or. P. O , 1898, a. 367 j 


88. 428, 288—Evidence Act, 9 157—Sessions 
` trial—Appeal—Apfellate Court, whether can direct 
“transfer -of deposition made before Committifg 
Magistrate. 
Under s. 428 of the Or. P O. ppellate Court 
Can, after recording its reasons, call for additional 
evidences by directing the Sessions Judge to bring 
‘upon his record the statements of witnesses as given 
‘in the Court of the Oommitting Magistrate under B. 
288 of the Code, after giving notice to the accused. 
> Nee v. EMPBROR, 19 A. J. 947; 27 Or. L. J. 





477 
mmm BB, 435, 439—Acquittal—Revision—Inter- 
KING by High Court. 
igh Oourts do not, as a rule, interfere in revision 
with orders of acquittal which can be appealed against 
by the Local Government. 

The fact that a Magistrate has passed an order of 
ftoquittal in apite of evidence which would have jus- 
tified a conviction, is not a good ground for directing 
& retrial on a reference by the District Magistrate. O 


EMPEROR v. OpanDiza Sinead, 24 O. 0.4; 27 Or. L. J. 
823 Enoe 599 
— g & 436. See Gr P. O., 1898, s. 423 934 


pamena $8, 436,° 437—Discharge—Heviston— 
Further enquiry—Reasons to be given~ Trial of 
accused by Magistrate directing further enquiry, 


: legataty of. l 
It is the duty of a revisional authority to record 
its reasons for setting aside an order of discharge 


and to show that the order of discharge is improper 


. and guch revisional jurisdiction cannot be said to 
a bave bean pro 


ly exercised without assigning solid 
and sufficient reasons for doing so, inasmuch “as the 
High QOourt cannot, in the absence of such reasons, 
exercise supervision over he proceedings of Magis- 
trates and Judges and piso 
person whose liberty is going to be affected by such 
order, that he should have notice of the grounds on 
what’the further enquiry is going to be made, 

A District Magistrate deciding to set aside an order 
*of discharge in the exercise of his revisional jurisdic- 


. tion undgr s 436 or 437 of theeCr P.O, should 


ordjnarily confine the exercise of his powers of inter- 
ferefice to thoss powers which are expressly specified 
in those sections and should not take upon himself 
éhe duty of the accused persona and convicting 
am a8 a Mapistfate exercising original jurisdiction, 
Reco such a course would not ingany way be illegal. 
N DANAJI v. Marennor, 27 Or. L. J. 728, A. I R. 1926 
Nag. 374 56 
a — 8. 437—Dicharge— Further enquiry. 
Generally speaking further enquiry after discharge 
igimproper unless the order of discharge is mani- 
festly perveree or foolish or incomplete L AcuHRy 
Ram v. Experor, 7 L 104; A. I. R. 1926 Lah. 326 27 
Or. L. J, 772 . Boy 
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11996 
Criminal Procegure Code—conid. 


— B, 43 9, ® 

See Or P O., 1898, s. 423 934 

See Or P.O, 1898, s. 478 ° 316 
——-—— 8, 439—kRevision—Finding of fact. 

A Court of Revision will not interfere with a finding 
of fact when it has been arrived at on legal evidence 
used in a proper fashion. N Doyr v. EMPEROR, 27 Or. 
L. J. 830 f 606 


‘—_—- 8, 439 —Revision—Sentence, enhancefhent of 
~~Application by private complainant—-Procedure, 
A District Magistrate, a ions Judge, of & 

Government Pleader, may draw the attention of the 

High Court to a sentence with a view to its being 

enhanced, or the High Court can, of its own motion, 

send for the recorde and take action witha like ob- 
ject Ifa private complainant considera a sentence 
unduly lenient, hamay draw the attention of Govern- 
ment to the fact but it is not open to him to apply 
to the High Court to enhance the sentence. R Now 
San Sika v NGA Yu Dorn, 5 Bur. L. J. 1; A.L R. 1926 
Rang. 106; 27 Or. L. J. 818 594 


69. 439, 342--Failure to examine accused— 

Reviston—Prejgudice to accused, 

It isnot incumbent on tke High Gourt in revision 
to set aside a conviction m every case where an 
illegality has been committed, especially when no 
prejudice is shown to have been caused by such 
illegality. - 

The High Court in revision is not bouhd to inter- 
fero ina casein which a Magistrate has once examin- 
ed the accused under s. 343, Or. P. O., but has failed 
to examine him a second time on his taking further 
evidence for the prosecution, unless it is satisfied that 
the petitioner has been, as g fact, prejudiced a: 

55 





L Hazara SINGH v. Euppror, 8 L. L, J. 90; 27 Or. 
J. 727 j 


—--—— 8, 444— European British. subject— Public 
servant, complaint by--Pereonal knowledge or 
interest of complainant, effect of—Procedure. 

The proviso o s 444 of the Or. P. O. is intended 
to exclude, generally m the application of the 
definition of “complainant” in that section, public 
prosecutors and public servants, ete. who make com- 
plaints or lodge information before the Police in their 
official capacity as such ‘public prosecutors or public 
servants, ete , Irrespective of whether or not they have 
a personal knowledge of the facts or a pergonal 
interest ın the case. 8 BURCEBELL v. Emperor, 27 Or, 
L.J 770; A L R°1926 Sind 230 306 
———— 88, 476, 439—Crvil Procedure Code (Act V 

of 1908), a. 115-~—Lamttation Act (IX of 1908), 2.5 

—Application for complaint—Sutt pending in Court 

different frpm that in which wt was pending at time 

of commission of offence—Jurisdiction—Appeal— 

Lamitation, extension of-—Revision. 

The only Court which can exercige the power con- 
ferred. under 8.476 of the Or. P. O., is the Court 
wiuch hag jurisdiction over the suit in which the 
alleged offence has been committed, whether such suit 
was instituted in such QOourt or came to its file by 
transfer from any other Court or otherwise. 

lt is not proper.to extend the tame allowed for an 
appeal under s. 476B ofthe Of. P. C., even if the 
delay arises in consequence of any genuine mistake 
which could have been averted by a proper enquiry. 
Nor can such an appeal filed beyond time be treated ag 
a revisional application and the revisional jurisdiction, 
so far as criminal procedure goes, be invoked, .- * 

e * 
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Section 115 of the CO. P. O. kas no application te 
such a case, asthe jurigdiction under a. 476 of the Or. 
P. C. is conferred on a Ciyil Court by the latter Gode 
and the exercise of that jurisdiction must be 
ed by the machinery’ provided by the Statute which 
confers the jurisdiction, that is to say, the Or. P.O. 
8 GERIMAL v. SHBWARAN, 47 Or. L.J. 780; 20 S. L R. 
80; A. I. R. 1928 Sind 215 316 
—~—— 8.488. See BUDDHIST Law, BURMESE 
———-— 8. 488 —‘Last resided, meaning of—Husband 

eresiding permanently at Lahore—Temporary visit 

to wa Forum. Š 

The words ‘last resided’ in s. 488, Or. P. C., do not 
contemplate 4 mere casual residence in a place for 
a temporary purpose. Therefore, where a husband is 
employed as a carpenter in fhe Railway workshops in 
Lahore and has been residing there continuously for 
ll years, a temporary sojourn to Lucknow by him 
with his” wife will not confer on*Lucknow Court 
jurisdiction to entertain an application by the wife 
for maintenance under that section O Raper y 
JHUNNI Lat, 30. W. N. 231; A. LR. 1926 Oudh 263: 
97 Or. L. J. 820 : 596 
——— 8. 48 8—Maintenance. fixed by compromise— 

Order embodying such compromise, how may be 

enforced. 

Where in proceedings under s. 488, Or P. O., a 
compromise is effected fixing a maintenance allowance, 
the section ceases to have any application and an 
order by the Court allowing maintenance in accord- 
ance with that compromise during the proceedings is’ 
without jurisdiction and cannot bs enforced by a 
Oriminal Court. The proper remedy by the party 
entitled to maintenance is to enforce the compromise 
through a Civil Court. L BUuDHU Ram v. Karey Devi 
27 Or. L. J. 779; A L R. 1926 Lah 469 315 


8. 491—Habaas corpus proceedings—Dispute 
as to custody of children—Proce e apak kii 
of Court. 

The proper method of having a bona fide dispute 
as to the guardianship of minor es Nah 
their parents settled, is by way of applisation under 
the Guardians and Wards Act and not by way of an 
application under s. 491 of the Or. P. O. Where an 
application is made under the latter section and the 
Court is of opinion that the applicant has another 
remedy open to him under which the rights of the 
parties can be more satisfactorily settled, it has POWET e 
to refuse to exercise its discretio ry powers under 
the provision of 8.491. R Swa Lay Tova v. YEO Boon 
LAS oe L. J, 269; A. I. R. 1926 Rang. 76, 27 Cr 

„J. 65 
——— 88. 491, 491A—Order by Single Judge 

issuing writ of habsas corpus—Appeal—Habeas 

corpus—Bombay High Court's Common Law Juris- 
diction. 

An order byedudge directing a writ of kabeas 
corpus tissus is hotan order made in the exercise 
of criminal jurisdiction and is opsn to appeal 

Tha High Oourt of Judicature has under its Oom- 
mon Law powers jurisdiction to issus g writ for the 
production of a parson outside British India provided 
it is satisfied that he is in the custody or control of a 
person within its jflrisdiction. The enactment of a. 
491, Or. P. O., cannot be said to have affected this 
Common Law jurigdictiog of the High Gourt. B 
MAHOMADALL ÅLLABUX V. ISMAILJI ARDULALT. 28 Bom. L. 
R. 471; 27 Or. L. J. 721; A. I.R. 1926 Bom. 332, 50 B. 
616. - 4 e 49 
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2 $ 497 (1), See Or. P.O, 1898, a. 526 939 
—— ts, 502—Surety applying for discharge of 
bond—For feiture of bopd;— Procedure. 
Where a surety applies for tha discharge of his 
bond and the arrest of the accused, a Magistrate is 
not competent to forfeit the bond without first pre- 
ceeding under s 502, Or. P. O., by issuing warrant cf 
arrest against the accused? L @irvemuxa SINGA vw. 
Esrerog, 27 Or. L J. 848 768 


———— 8. 517—Accused acquitted of cheating-- 
Restération of goods to complainant, legality of-- 
Proper order. ° , 

e Where an accused has been acquitted of tif offemxa 

of cheating, it is not competent to the Court to restors 

the goods found in possession of the accused to th» 
complainant ers. 517, Or. P. C. The proper ordcr 

in such a case is that the goods should remain in® 3 
ossession of the person in whose custody they were 

ound. C Rast Dan Dasani v. HARI Das Dawan, 97 O° 
L. J 853; A.L R 1926 Oal 1048 933 
8. 526—Hngagement of near relation «tr 
Magistrate as Counsel—Transfer—Practising in 
Court of near relation, propriety of. °° 
Where the case is a Crownecase and the prosecutic .? 
is being conducted by the Court Inspector, eugage- 
ment of a Counsel who is a brother of the Magistrate 
by the complainant to simply watch the proceedings 
is no ground for transfer of the case. But the cars 
would be otherwise if ach Counsel took any active 
part in the conduct of the prosecution 

It is not very seemly or suitable that ea practising 
lawyer should pursue his practice in the Court ofa 

near relative. Pat DWARIKA SINGH v. Hyperor, 27 

Or. L. J 844 J64 


@ 
$. 526—Transfer—Prosecution witness con- 
mon friend of Magistrae and complainant - 

Transfer. 

One of the prosecution witnesses being a commc 1 
friend of ths Magistrate and the complainant is a goo | 
reason for transfer of the case L TRILOK Sivan 
Fiuppror, 8L L. J. 257; 870r L.J 782, A LR 19-08 
Lah 410 318 
——— 8. 526-—Transfer of case--Trying Mape- 

trate, expression of opinion by, in his exeeutiir 

capacity—Transfer on ground df enmity wits 
superior officer. 

An expression of opinion by the Trying Magistrate 
en the merits of the casa prejudicial to the aczusel 
even in his executive capacity is a good ground fo 
transfer. . 

The High,Oourt will not transfer a case ouside . 
Sub-division merely on the ground thatthe Sub- 
Divisional Magistrate is on inimical terms with the 
aceused and that the Trying Magistrate whois sub | 
ordinate to him is likely to be influenced by thi- 
allegad enmity of tae Sub-Divisional’ Magistrate 
S MorumwaL MORANDMAL v. MAHONMED RAMZAN, 27 Cr L 
J. 802, 198. L. R 117.A I. R 1926 Sind 233 496 

8. 526—Transfer of @tse—Considerations 
applicable—Belwf that trial will not be impartia- 

Reasonable ground, whether necessary. 

Onan application for the transfer of a crimina’ 
cass from the Oourt ofa Magistrate before whom 16 i. 
pending to that of some othsr Magistrate the only ques- 
tion is one of the actual belief of the applicant fo 
transfer Ifsuch persan in fact believes that he wilt ẹ 
not have a fair and impartial trial in a certain Tribuna’ 
itis inexpediont that he showd be tried by tha. 
Tribunal and the cases must be transferred, wnless thata 

e 


s. 537. 
e See Cr P. 0, 1898, 8.225 


+ 
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@ 
is impossible, however, high the certainty of the ime 
partiality of that Tribunal may be in the minds of all 
right-thinking men, and, however, discreditable to the 


we, OASES, 


[1926 


Custom—contd. $ ° è 


relation to the time when the alienation is effeeted. 
Where certain antecedent debte which constituted 
legal necessity on the dat@ of an alienation have been 


applicant the existence of such belief in his minde extimguished on account of circumstances whioh came 


may be. That the applicant's belief is entirely wrong 
and doea not do him any credit is immaterial. The 
question is not whether the belief is reasonable or un- 


reasonable but whether ft exists or not, though the, 


only way of deciding whether it exists or not is,to 
see whether it might reasonably be expected to exist 
in the mind of a person of the standard of intelligence 
and honesty common én the elass to which the accused 
belong N ABDULLA Vv. EMPEROR, 22 N. L. R. 99; 97 
Or. L. J, 835 755 
—— 88.526, 497 (1)—Non-bailable offence— 

Bail, grant of—Diseretion—RefusM to grant barl— 
| Transfer. aid | 

A refusal to grant bailin a non-bailable offence not 
punishable with death or transportation for life is no 
ground for transfer, as the granting of the bail in such 
a cage is a matter of discretion withthe Oourt 8&8 
Jusso v. EMPEROR, 27 Or. L. J. 859 939 





em = 


606 
See Or. P. O., 1898, s, 297 385 
See Or. P. O., 1898, s. 342 932 
See Or. P. O., 1898, s 367 753 





ss. 545, 546-A. See Conrracr Act, Me 
5 


s. 73 . 
—-—— s. 556. See Pustio GAMBLING Aor, 1867, 
as 3,4,5 | 319 
8. 562—Accused convicted of cheating— No 
attempt, at restitution—Benefit of section, 
person convicted of cheating who does not 
aes any restitution to the complainant and is literate 
and able to appreciate the consequences of his act does 
not deserve to be treated under s. 562, Or. P. O., even 
if he be young. LEuperor v. MUHAMMAD Amin 27 


Cr. L. J. 836 56 
Criminal trial. See CRIMINAL PROORDURE, 
Cross-cases. See ORIMINAL PROCEDURE. 


Custom—Abad|l—Adhoya Hinduan in Ambala Dis- 
© trict—Sites af houses—Bania non-proprietor's, right 

to alienate—Appeal from decree declaring non- 

proprietor's right to alienate abadi site in willage— 

ecessa rties. 

ia TT roprietors of village Adhoya Hinduan 
in the Ambala District have by customa right to 
alienate the sites of their houses ahd shops, 

Any one of the proprietors may appeal from a decree 
declaring a house and its site, occupied by a non- 
proprietor in the village abadi, liable to attachment 





. and sale ig execution, without impleékding other pro- 


rietors as parties tothe appeal. L MAGBUL SINGH v. 
nee par Å, L R. 1926 Lab. 502 . 247 
ank Allgnation—-Gift made with nearest rever- 
@sioner's congent-~Declaratory decree obtained by re- 

gnoter reversionere—Consenting reversioner's right on 

donor's death. | ° 
If a gift, made with the consent of the nearest re- 
vorgioner, is contested successfully by remoter rever- 
sioners, the former cannot, on the death of the donor, 
obtain possession of the property gifted. L JAGAT 
SINGH $. LAOHHMAN SINGH, A. L R. 1926 Lah. 524 1005 
Necessity—Antecedent debte bindin 
at time of alienatıion—Subsequent extinciion of suck 
debta—Alienation, whether without necessity. 
© The qugstion of legal necessity must be decided nm 
+ 








— 





“ MURAMSAD Nasik: v ROSHAN, A. I. R. 1926 All. 479 
A 


into existence after the date of alienation, the aliena- 
tion cannot be said tobe without necessity. |. Har- 
NAM Sinan v. JIWAN BINGH, A. LR, 1926 Lah. 530 576 
-m Allenation—Necesstty—Money borrowed for 
¢ trading in cattle. z 
Money borrowed by a Jat agriculturist for trading 
in cattle is for valid necessity. L Tas Dinv. Dera’ A. 
I. R. 192&Lah 515 j "433 
ne ne HY father—Declaratory suit by sons 
—Collusion between father and sons, effect of, 
Where a suit tẹ gontest an alienation by a 
father under Customary Law is collusive and the 
real plaintiff is the alienor himself though the 
nonimal plaintiffs are his minor sons, fhe Courts 
should not grant a decree to set aside the aliena- 
tion. L SMAIL v. NATHU Rau, 8 L. L. J. 295 452 
———— Ancestral property—Liability of such pro- 
perty in hands of daughter for unsecured debts of 


ather. 

Wher a male proprietor governed by Customary 
Law has contracted a debt and dies leaving ancestral 
property, such property is liable in the hands of his 
daughter ın respect of such debt even if the debt 
has not been charged on the property. L Onan 


Ras v Sapa, 8 L L. J. 281 â 430 
Application and Interpretation. See 
Custom——Stcozssion 413 


Mercantile usage, requisites of. See 
MERQGANTILE USAGE 358 


Pre-emption—-Qaribi ekjaddi or near 
collaterals—Unusual custom, proof of-——Co-sharers— 
Persons owning land in separate mahals of village. 
A pre-empter related to the vendor through a 

common ancestor in the eighth degree cannot be said 
to be his garam ekjaddz or near relation. 

In order to egtablish an unusual or extraordinary 
custom which entitles mére near relations who are not 
co-sharers to preempt, unambiguous and positive ` 
evidence must be prodticed. 

Where 9 villdge is partitioned into separate mahals 
proprietors who own properties in separate mahals 
cannot be deemed for the purpose of exercising pre- 
emption rights, to be co-sharera offeach other. A 


4 268 
—-—— $uccesslon—Aroras of Amritsar. See HINDU 
Law-—Succession 701 
— Aroras of Aluzaffargarh—Daughters 
v collaterals—Instances, uncontested, value of—- 
Riwaj-i-am,’enirves in, whether relate to acquired 

property i 

Aroras of Muzaffargarh town arg, in matters cf 
succession to the pioperty of a sorfless man,*governed 
by custom whereby collaterals exclude daughters. 

Un-contested cases are very good proof of an alleged 
custom, for the gréater the strength of the custom, the 
less probability is there. of anybody attempting to 
controvert it. < 4 : 

Unless there are clear indicat#ons to the contrary, 
an entry ina riwaj-1-am refers only to the succegsicn 
to ancestial property L6&rax Das v. Mooto Bar, 7 L. 
124, A.I R 1826 Lah 210° 337 
~~ alure to prove custom—Perscnal 

law, right to fall Lack upcr— Court, duty of.. 

A party basing his claim cm custom but fajling to 


. 
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Custom—-concld.« ° 
4 
establish it is entitled to fall Bask upon his personal 
law and the Gourt is bound to decida his claim under 
the psraonallaw. L Gao@am MUHAMMAD v. BEGUDA 
. . 123. 
Succession Sister, whether herr. 

‘Under custom sistera scarcely ever have a right of 
Succession, but sisters’ sons have succeeded in some 
cases in preference to*the proprietary body or to Gov- 
ernifient, and it is in consonance with ordinary ideas” 
of right that they should succeed in preference to meie 
Gtrangers. - ` 

Oustom, however, implies, not that in @ given con- 
tingency a certain course would probably be valid, but 
that that contingency has arisenin the past anda 
certain course has been followed. It is quite outside 
the province of the Courts to extend custom by the 
process of deduction from the principles which seem 


oe customs which have been definitely es- 
tablished. 


It is the duty of the Courts to decide questions of- 


guccession on personal law unless a custom has been 
established which modifies that law. L DALIPA v. 
Darro, 4 L. L J. 336 . 413 
Village public way—Absence of entry in 

Wajib-ul-arz, effect of. 

In the absence of any mention of a village public 
right of way in the wajib-ul-arz, a very heavy onus lies 
onthe persons alleging the existence of such right, 
to establish it. N Dinav.Buasop, A. I. R 1926 Nag. 
372 431 
Widow, powers of alienation of—Heir, right 

of to restrict alienation. 

Under the Hindu Law a widow takes only a limited 
life-interest in the estate of her husband and the 
mature of her interest can never alter even 1f there 
be a complete want of heirs. The restrictions im- 
posed by the Hindu Law on a widow’s power of 
alienation of.her husband's estat# are inseparable 
from her estate and their existence does not depend 
on that of heirs capable of taking on her death. 

‘The life-interest in an estate whéch custom grants 
to a widow is in no way wider than the interest which 
she takes under the Hindu Law and the next heir 
under the Customary Law ‘has a right to protect his 
inheritance by challenging any unauthorised aliena- 
tion by the widow. L DaALIPA v. DALLU, 4L L J. 336 

413 


Damages. See Aso Tort. . 
manara amma, SUE JOT—Illegal attaghment—Seizure of 

oda of wrong person-—Liability of decree-holder. 
here a decree-holder points out to the bailiff the 
have of a wrong person as the goods of the judgment- 
ebtor and the bailiff seizes the goods, the docree- 
holder is liable to that person for damages even 
though he may have acted honestly or mistakenly. O 

RAMJI Lau. Prasan, A. L R. 1926 Oudh 483 

. a 443 


Defamation—Slander—Action for damages—Special 
damage, if to be proved—Defendant describing 
plaintiffs’ wife as of low cldass- Party aggrieved— 
Cause of action. ‘ 

An action for damages for oral defamation is main- 
tainable, and affofds a case for damages even inab 
sence of proof of special damage and therule of 
English Law which prohibits, exceptin certain cases, 
such an action unless sbecial damage is alleged, does 
not apply and should not be followed in India. 

Astatemgnt byéhe defendant that the plaintiff had 

an Ahir's daughter andshould be put out of 
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Defamation—corcld. | e 
vaste, when the truth was that the plaintiff had marri-d 
a high casto Thakur lady the words usod hy ths 
defendant are not only, eat of the pluintilt’s 
wife but are also defamatory of the plaintuf and give 
the latter a cause of action O Gara DIN SINGO D 
MaAHABIR Singa, 3 O W.N.113, A I R 1926 Ouh 
383 | 30 
Dofinitlons. See Worpsanp PÆRASES 


Mekkhan Agriculturists’ 
1879), 83. 3, 20, 71—Arbitraliun—Decree pas ed 
on award—Provisrions of Act, whether applreuble 


Sections 20 and 71 of tha Bekkhan Agriculturists | 
* Relief Act are not applicable toa case wherb a det.ve 


has been passed in terms of an award arrived at on 
arbitration oyt of Court, inasmuch as an applicrtson 
to file such un award is not a sut” of the description 
mentioned in s 3 ofthe Act B LANMAN GANESH“ yOu 
y RAMABAI VENKATKSI Joa, 508 430, 23 Bom L R 
738,A I R 1926 Bom 3l Brg 
wee $8,295, 22—Statusasagricuiturist, time ta 

determination of—Decree passed aguinst derenl nt 

as non-agriculturist Subsequent acquisition 

status of agriculturist—Sale of immoveadles p opert) 

in ertecution through @ouwt—Ezemption from 

attachment and sale 

If a judgment-debtor seeks for the benefit of s 70, 
Dekkhan Agriculturists’ Relief Act, ıt must be shown 
that he was an agriculturist at the time the dee ve 
was passed ® 

Where a decree has been passed against the defend- 
ant as a non-agriculturist he can by virtue of his aub- 
sequent acquisition of the status of an ngricultiiis' 
claim that the sale of his property shoulg be effected 
through Collecto. and nof through Court r 

But under s. 22 of the Dekkhan Agricuituri#ts’ Act 
an egriculturist can plead examption from attachineni 
for his immoveable property, although the decree ves 
fot passed against him as an agriculturist, and eyen 
though it might have been decided in the guit tuat 
at the time the decree was passed he was not an acri- 
culturist. B BALKRISANA TULSIDAS v, SARUPCHAND 


-Pourssotiampas, 28 Bom L. R. 656, A.I R 1926 Bwn 
389 


1017 
S, 2{—Iivecution of decree—Arrest of ayri 
fulturist judgment-deblor —Exemotion from arres:*® 
Under s. 21 ofthe Dekkhan Agriculturists’ Nelie: 
Act, the question to be decided 13 whetner the parson 
sought to be arrested ıs an agliculturist at the Lim 
of the arrest, and if he 1s, then he is exempted fum 
arrest under the provisions of the section B Hirt 
JITAJISHET MARWADI V. Dacia KiretasisugT MARWAJI 
28 Bom L BR. 539 259 
Easement—User without interruption—Presum pig.” 
An open user continued without interruption for e 
long time and not shown to be attribueable to ony 
permission on the owner's part 19 prima sacte pride ac 
of enjoyment as of right. L Pore LaL v. ISHG Lai. A 
I R 1926 Lab 322 s 26S 


Easements Act (V Of 1832% S. &. Sce PROTIM TA 
SMALL CauszCocrts Aor, 1887, sch Il, Art 35 ™ 
- 10 .C 
wt §, 7 (2) (a)—-Riparran o ners, rights: ur- 
Water discharyeu vy Covers 
stream, whellu? can ve dwerted 
A i1palan owne: hasa right to the usafiuctuars 
interest in the water of a natuial stieam whiny 
incident to the possession of the adjacent soil and he is 
entitled to the benefit and® enjoyment of the wate: 
asıb flows fast. Hee has a right to all thg wader 


s 





Relief Act (XVII of» 
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which actually forms part of the stream as Soon as if 

ecomes part of it, whether such water coffes by 
ordinarily natural means ag fyom spri or from the 
surface of the adjacent hills or from rain or is added 
by percolation. In regard, however, to works of 
irrigation constructed by Government in connection 
with a natural stream, a riparian owner has no higher 
right than that of notgbeing damaged by any diminu- 


tion of the supply of water he has been accustomed tg 


receive and Government is entitled to divert the 
water of the stream provided the amount diverted does 
not exceed the amount which it has itself by artificial 


< megns py into the stream. B KHUSHALBHAI TRIKAM-» 


BHAI V SEORETARY OF STATE FoR INDIA, 28 Bom L R. 
lt; A IR. 1926 Bom. 358 817 
——— 8, 21—Right of way—Passag@for Municipal 

sweeper for purpose of cleaning privy, right to, 

whether can be acquired. 

The owner of a house can acquire an easement for 
a sweeper to pass over land belonging to another for 
the purpose of cleaning privies attached to the house 
and it is immaterial that the sweeper who passes over 


ethe land is a servant ofthe Municipality and not a 


servant of the owner gfthe house. B RAMOHANDBA 
VASUDEV VIJAPURE v ANANT LAXMAN THAKAR, 28 Bom. 
L. R 601; A. I. R. 1926 Bom. 282 170 


Ejectment sult—Burden of proof. 

Ina auit for ejectment the burden hes upon the 
plaintiff to prove that he is entitled to eject the defend- 
ant who is in possession. P © BINDESHWARI PRASAD 
Sınan v. Krsno Prasad SINGH, A. IL R. 1926 P. 0.79: 7 
P. L. T. 553; 42 0. L. J. 86 1025 
ElectricityAct (IX of 1910), 8. 14. See Bombay 

Diaregicr MONIOIPAL Act, 901, s. 122 226 


Eschéat—Burden o proof—Mesne profits. 

On aclaim by eschest of property by the Govern- 
ment, it is for the Government to prove, at least 
prima facie, that the last holder died without heirs 
and ther it is open to the claimant to prove either 
his own title, or to set up the title of a third party. 

Ina case of escheat to Government, it is impossible 
for Government Officers to become aware at once of 
every case of escheat, and unless there waa a neglect 
op auty in ascertaining the facts, it cannot be held 

at by the meréfact of delay in suing, the Govern- 
ment or its officera have been guilty of any dereliction 
of duty so as to deprive them of their claim to mesne 
profits. M SRORBTABY or Stars TOR INDIA v DUGGAPPA 


BHANDARY, A. I R. 1926 Mad. 921 789 
*Estoppel. See BURDEN oF PROOF i 743 
m Facts within knowledge of parties. 


There can be no estoppel where parties are aware 
of facts., O Desr Prasan SHUKLA v. Bars Natu, A. I 
R. 1926 Oudh 506 585 
z Jurisdiction—Suit filed in SmallCause Ogurt 

—Objection to jumadtction by defendant--Suit filed 

on regular side—Obyjection, whether can be taken. 

Where a deferd successfully pleads in a Small 
Cavee Court that the suit is triable ọn the regular 
side, he cannot be allowed when the suit 1s fled on 
the regular side to turn round and plead that it 
ought to have been filed in the Small Cause Court. A 
846 
Quit partly decreed—Execution of decree, 

whether bars right of appeal 
“ Aplaintiff whose suit been partly decreed and 
partly dismissed is na estop from appealing 
against the goe because he has takeneout execution 

9 








$ 


of the part of the defree made in his favour. .C 
Joagsn Onanpra Ray v. Pazar Aut, A. I. R. 1926 Cal. 


960 e 10 
*Evidence. . ° 
See ALSO K COIFIL PROCEDURE. 
(11) ORIMINAL PROORDURẸ» 


111) PRAOTIOB. 7 ; 
e—— Contents Bf record of previous casem Ad- 
missiboiity in subsequent case. 

Contents of the record of a previous case are nof 
admissible in a subsequent suit unless they are either 
duly provi or are admitted by the parties. L 
MUHAMMAD ZaKRIA v GHULAM ALI p 137 

Criminal trial —F'acts inconclusive by them- 
selves— Cumulatwe vlug. 

Facts which are inconclusive taken by themselves 
separately, when taken together, may -have such a 
cumulative value as to establish the guit of the 
accused and exclude all other possibilities, L ABDULLAH 
v. Exppror, 27 Cr. L, J. 775 311 
———— primary, not admissible— Secondary evidence, 

eee can be admitted. See EVIDENOB Act, ree 

s 9 


Evidence Act (| of 1872), s. 3—Proof of guilt, 
how far influences measure of punishment. 

If the evidence in case affords such a degree of 
certainty of the guilt of the accused as is mentioned 
ins 3 of the Evidence Act, the sentence tneludin 
that of death must be based on the facts found prov 
by howsoever little the proof of them exceeds the 
standard stated ın the section, otherwise the accused 
must be acquitted and the Judge or Magistrate con- 


tradicts himself if he says that an accused person is 
proved guilty but should be lightly punished because 
the proof of hia guilt is weak. N DADI LODHI v. 


Epreor, 27 Or, Į. J. 731; A. I. R. 1926 Nag 368 59 


8. 13—Documents not inter partes, recitals im 
admissibility of 
Documents not yntér partes in which one party has 
asserted a claim to a title’ which is the subject of 
dispute in a ‘subsequent suit are admissible in evi- 
dence under a 13 of the Hvidence Act OC PRIYAMBADA 
Desi v. PRIYA Nara BANERJERE, 43 O. L. J. 327; 30. 0. 
WON. 826, A.L R 1926 Cal. 822 334 
8. 23—Admission before person asked to 
settle disrrute—A dmussibrlity. 
e Admissions made before a person to whom the 
parties went to have their dispute settled are not jn- 
admissible in evidence unless there was an express 
agreement that the evidence of the statements was 
not to be given or there are circumstances from which 
such an agreement could be inferred. L BULAKI Ray- 
Asar Nara v. BABAT RAM 363 
8, 27-—Discovery of body on information by 
accused—Statement of accused to Police that he 
buried body, admissibility of. ° e 
Where the body of a deceased person is dis- 
covered in consequence of information, receiyed 
from the accused, the statement of the accused to 
the Police that hein company with his father and 
brother had buried the body cannot be held .to be in- 
admissible. Saran v. EMPEROR, 2% Or. L. J: 827; 
603 
5. 30-—-Confession pf co-accused—Conviction 
based on uncorroboraiecd confession, legaltiy of — 
Identification by co-accused, whether corroboration. . 
It is unsafe to base a conviction gn the uncorrobe- 
rated retracted confession of aeco-accused. E 


a 
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The mere identification of an-accused person by a 
confessing co-accuged, who admittedly knew him, is - 
no corroboration of fhe statement of the confessing 
, aecused. A DUuNGAR v. EMPRROR, L. R.Y A 143 Cr.:°27 
Or. L. J. 858; A; I. R. 1928 All 608 938 
8. 30—Confession of co-accused, value of— 
Conviction based solely on such confession, legality 


OF. + . 
"An accused person can. dawfally-be convicted one 
his own confession, even if that confession has been 


” ‘etracted, if the Court is satisfied of its truth 


The confession of an accused’ persos, whether re- 
tracted or not, can be taken into consideration a8 
against-his co-accused. But an accused person cannot 
be convicted solely on the eonfession or confessions 
of his co-accused unsupported by other evidence, 
Such confessions may. be taken into consideration as 
lending support to the other eyidence in the case 
But if there is no other evidence it ıs not proper 
basis for aconviction. It is not strengthened he the 
fact that itis supported by other confessions, whether 
these have been made in such circumstances as to pre- 
clude the theory that thtre has been connivance be- 
tween the persons making the confessions or not 
R Nea Po KAUK v. JWMPBROR, 4 R. 45; 27 Cr. LJ. 743, 
A. I R.1926 Rang, 127 71 


8,30—Warrant case—Trial, meaning of— 

Joint trial—Confession by one accused, whether 

admissible against co-accused. 

In a warrant case the trial covers the whole of the 
proceedings 

Where in a warrant case a co-accused pleads guilty 
to the charge and makes a confessional statement 
which would justify his conviction on the charge, the 
statement is admissible in evidence against his co- 
accused under s. 30 ofthe Evidence Act L Faxur-op- 
pINv Expgrog, 8 L. 176; A. I. R 3025 Lah. 435, 27 Cr.e 
L.J.735  ° 63 


——_—-— $8. 32, 35—Birth register, entry in, copy of, 
e whether adinrssible—Appeal, eecond—Objection to 
admissibility, whether can be taken, 

An entry in a birth ister is admissible in. evi- 
dence under s. 35 of the Evidence Act. 

Where on a question as to the date of birth of a 

reon, the birth register is not produced by the party 
bound to produce it, and a copy of itis filed by the 
opposite side without objection, it would not be 
necessary to make out that the conditions mentidned 
in ss. 32 and 35 of the Evidence? Act existed. 

Objection to the admissibility of such a document 
cannot be taken forthe first time in second appeal. 
M OHAERAVARTHI NAINAR v. PusHPavaTHI AMAAL, 23 L. 
W. 688 à 1005 
8. 34—Account books—Regularty kept,” 

meaning of-—System not properly followed-—Admis- 

sibility or gueight of evidence, whether affected. 

THe regularity of which s. 340f the Evidence Act- 
spsaks cannot possibly man that there is no mistake 
in the accounts. i 

Regularly or systematically heans.that the accounts 
are kept according to & set of rules or a system, whe- 
ther the accountant has followed the rules or system 
or not hor is. thefe anything in the section that sava 
that the system must bean elaborate or reliable one 

Both the degree of exaellance of the system andto 
closeness with which ft has besn followed affect ths 
weight of the evidence of an entry in an account book, 
not its cs oral The roughest memoranda of 
aqpounts. kept generally according . to ‘the most _ele-- 
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mengary system ‘though often departing from it, are 
admissible in evidence but would, of course, have no 
weight, ee i 
The facts that the entries in account books -are not 
in chronological order and that the roznama is 
written up once a week from memoranda on loose 
papers which aie destroyed and that the khatacnt is 
written up once a month @onot make the entries 
inadmissible under s. 34 ofthe Evidence Act. *N 


Kesaz0 Rao v. Gannag, A I. R. 1926 Nag, 407 128 
———— 8 44, See O.P. O, 1908, s. 21 406 
— 8,66. See Evinz&cs Acor, 1872,8 91 444 
——— 8. 74—Crop-cutting report thder & LO— 


Bengal Tenancy Act, whether public document. 

A crop-quiting report of land drawn up hy a 
Deputy Collector acting in his official capacity under 
s 40 of the Bengal Tenancy Act, is a public docu- 
ment Pat HARGOBIND BINGH v KISHUNDETAL Gore, 7 
P. L T. 671; A L R. 1926 Pat. 436 966 


8. 90, scope of —Document suspicious on fuce 
of w—Presumption—Suficrency of evidence 

The presumption under s 92, Evi enge Act, can orfly 
dispense with the necesgity of proving a document 
and does not touch the question of sufficiency or 
otherwise of its evidential value. 

Where a. document is suspicions on the face of it 
and its material part seems to be erased and re-written, 
no presumption attaches to it under a. 80, Evidence 
Act. 

Where in such & case as above the Trial Court hag 
given a party the benefit of the presumption, en 
Appellate Court would be justified in interfering with 
the discretion exercised by the Court below. A 
BALDEO Misir v Brarosd{unsr, A. I R. 192Q,%All 537 


261 

—--—- 8. 91, See Reoisfrarton Act, 1908, s. 49 
824 
— 8. 91— Promissory note, suit based on—Note 
anadmissible in emdence —Plamtiff, whether can rely 

on original cause of action 4 

Where a suit is brought to recover money alleged 
by the plaintiff to have been advanced to the defend- 
ant on the basis of a promissory note, the promissory 
ie being merely a piece of evyjdence in suppart of 
he plaintiffs suit, and the promissory note cannot 
for some reason be admitted in evidence, s 91 
of the Evidence Act is not a bar to the plaintiff 
pucceeding inthe suit ifhe can show, without any 
reference to the promissory note, that he advanced the 
amount of the‘loan to the defendant end that his claim 
to recover the money is not barred by the pfovisions of 
the Limitation Act. B RANOHHOD RAGHUNATH PATELY. 
RAYJIBHAI NATHABHAI PATEL, 28 Bom. L. R 631;° A I, 
R. 1926 Bom’ 357 ‘ ' 847 


8. QGi—Sale-deed, unregtatered—Factum of: 
“sale, oral evidence of, whether admissible. 

When the existence of a sale 1s inequestion and not 
the terms embodied ın an unregistered deed of sale, 
oral evidenca isnot inadmis&ible under-s 9k Evi- 
dence Act. Poxunt VIRARAGHAYALU v. POKURI 
YELLAMANDA, (1928) M. W. N 384, A. I. R. 1923 Mad. 
812 584 

83. 91, 65— Primary evidence not atimissible 

—Secodary evidence, whether paka 

A distinction must be drawn between the admissi- 
bility of evidence andthe manner of proof Unh 
evidence is admissible it gias in law no probative 
valué, and the question whether any given fact js to 
be proved by primary or secondary, evkien® is one: 
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concerning merély the method of preof. Secon 
evidence may be offered of a fact only when the 
rimary evidence itself is admissible. the law 
baa declared certain evidence to be inadmissible it 
cannot be held that, though it may not be proved by 
primary proof, it may nevertheless be proved by 
secondary evidence. i 

A party isnot entitlet to hdduce secondary evi- 
deacs of the contents of a document merely because 
it happens to be in the possession of the opposite 
party, where the document is such that if it had bebn 

roduced in evidence it world not have been admissi- 
bis forewant®of registration or some such objection 
to its admiasibility. L MUHAMMAD DIN v. ALLAHDITTA, 
8 L. L. J. 158 -444 
3. 92—Document, sham, natur® of—Oral 
evidence, whether admissible. 

Where a person who has executed a document seeks 
to show that the document isa mere sham deed and 
represents nothing, he is not seeking to vary or con- 
tradict any of the terms of the document, and oral 
evjdence is admissible to prove that there was no 
such agreenten’ between the parties as is represented 
by the document. eR AppuLev, ARLIN, 5 Bur. L.J. 
2; A. I. R. 1926 Rang. 94 512 


n §, 92, scope of —Mortgage—Oral agreement to 
allow credit for repairs, whether can be proved. 
Where a mortgagor sets up.an oral agreement with 

the mortgagee that the latter afreed to allow him 

credit on account of white washing, repairs, etc., he 
is not in any way producing evidence for contradict- 
ing, varying, adding to, or subtracting from the 
terms of the mortgage. He is merely showing an 
agreemeht relating to the payment and the consequent 
discharge of the mortgage-debt, and s. 92 of the Evi- 





dence Act is no bar to his Going so. O Sura Lar. 


Murari Lan, 30. W. N. 248,13 0. L. J. 95; A. L R. 
1926 Oudh 273 1019 


8.°94--Language of document clear— 

Extraneous evidence to explain language. 

Where the language used in a°documentis plain in 
itself and applies accurately to existing facts, ex- 
traneous evidence cannot be given to show that it was 
not meant to apply to such facts. M KEROTTAPALLI 
Gopauam v. Myneni SURYANARAYANA, 50M. L. J. 514; 23 
L. W. 681; (1926) M. W. N. 445; A. I. R. 1926 Mad 752 

740 
— 88, 101, 109—Suit for contribution by a 
judgment-debtor against his co-judgment-debtors— 
@nus. , 
Where a decree is passed jointly and severally 








l nghingt several co-defendants and one of them, after 


paying the decree, sues the rest for contribution, it 
is opan to any ef the defendants to plead and prove 
that he is.not liable to contribute. L Maura BAKHBH v. 
Karim Batasar . 007 
s.111—Pardanashin lady, execution of deed 

by—@Burden of provigg good faith, j 

It is, for those that røy on a deed executed by a 
pardanashin lady, to prove that the deed was the free 
and intelligent act of the executant or that she 
adopted it with full knowledge and comprehension. 
N Divawak ALI D. Rania Beaum, A.J. R. 1926 WAN 414 

0 
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88.°112, 118, 120—Legitimacy—Father and 
Mother, whether competent witnesses. 

There is no authority inthe Evidenca Act for lay- 

ing down the order in ich evidence should be 

allowed te prato the fact of non*access uttder a, 112 





of the Act and either parent is a competent witness 
under ss.118 and 120 of the Act dor this purpose. 

Per Macleod, C. J.—The law ia England is that a 
declaration of a father or mother cannot be admitted 
to bastardise issue born after the marriage. The 
reasons for this rule are just as much applicable in 
India as in England and the Evidencé Act ought to 
be amended so as to,bring its provisions into con- 
formity with this rule of English Law. B Bat KAMLA 
v BABUBHAI SHIVSHANKAR, 28 Bom. L. R. 607; A. I.R. 
1926 Bom. 348 f . 834 
————- 8. 1149—Accused in Police custddy—Con- 

efession before Magistrate— Presumption. 

The mere fact of an accused being in Polica custody 
is nota good basis fora A aa pan that any con- 
fession he may make before the Magistrate is caused 
by an inducement, threaf or promise, having refer- 
ence to the charge against him proceeding from pome 
Police Officer and sufficient to make him believe that 
he would be benefited in the trial by making it. N 
DADI LODHI v. Euprror, 27 Or. L. J. 731; A. I.R. 1926 
Nag. 368 59 


———- 8, 114, III (b}—Possession of stolen property 

19 months after theft—Presumption. 

Possession of stolen property by a person 19 months 
after the burglary does not raise the presumption that 
such person is either a thief or a receiver of stolen 

roperty knowing it to be stolen. L NAQLIv. EMPEROR, 
37 Or, L. J. 807; A. L R. 1926 Lah. 528 * 471 


————- 88.114, IH. (b), 133—Aceomplice—Presum- 
ption—Corroboration, what amounts to. 

As a general rule there is a presumption that an 
accomplice js unworthy of credit, unless he is cor- 
roborated in material particulars. 

The existence of general hostility, general enmity 


and a desire however an or a motive, however 
eeffective, to procur® the death of another person may 


a piece of circumstantial evidence, but is not 
corroboration of a statement of participation in a 
pa crime. PETE i must point indubitab-« 

to the identifjcation of the person charged with 
the particular act with which the direct evidence 
connects him. A KALWA v. EMPEROR, 24 A. L. J. 410; 
27 Cr. L. J. 746; LR 7 A. 105 Cr; A. IL R. 1926 All. 
377; 48 A 409 74. 
——- 8.115. See ALBO ESTOPPEL. 

———- 8. 115—C. P. Land Revenue Act (II of 1917), 
as. 187, 188--Lambardar, appointment of-—Co-sharer 
titted to act @s lambardar—-Acgutescence— 
, grant of, by lambardar—Co-sharers, right 
of, to challenge validity of lease—Surrender. 
Oo-sharers in a patti who have for several years 
rmitted another co-sharer to act as lambardar and 
ve acquiesced in his acting as such, are estopped 
from subsequently challenging the validity of i a 
granted by the latter, on the ground that, he had not 
been validly appointed lambardar bý a Revenue 
Officer. N Rawraov. GHULARAM, 8 N. L. J. 195; A. 
I. R. 1926 Nag. 188 e 987 
— 8. 115 —Estoppel—Mortgage-deed containing 
recital as to receipt of tion—Suit: by 
assignee of mortgagee—Mortgagor, whether estopped 
from denying consideration— Purchaser from * mort- 
gagor, position of—-Civil Procedure Code (Act V of 
1908), O. KAT, r. 28—-Preliminary point—Dectsion 
on question of estoppel—A ppehl—Remand— A ppeal, 
second, whether lies. 
Where a deed of fconveyance—whgther hy way of. 
mortgage or otherwise—contains within itself: g 
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| 4 
receipt of the consideration money, or has a recfipt 
endorsed upon it, the vendor or mortgagor is estopped 
as between himself and a person who innocently acts 
upon the faith» of such a representation, from &verr- 
ing that a less sum or no sum at all has been received 
by him, 

Ina suit by the assignee ofa mortgage which con- 
tains a statement that the sideration for the mort- 
gage has been received py the mortgagor, the plaint- 
iff must be taken to have advanced his money on the 
faith. of the production of the mortgage-deed and the 
mortgagor: is estopped from raising the question of 
consideration for the mortgage. Likewise a vegdee 
who claims the property through the mortgagor is 
also equally estopped, from raising the question. 

Where the Trial Opurt in a suit by the assignee 
of a mortgage to enforce the mortgage rested its 
degision on the question of the receipt of considera- 
tion ın. favour of the plaintiff bn the basis of estoppel 
nnd disallowed evidence regarding the question and 
the Appellate Court differing from the Trial Gourt 
remanded the case for disposal on the merits ° 

Held, thatthe suitehad been disposed of by the 
Trial Oourt on a preliminary point and the order of 
remand was, therefore, appealable. M NARAYANASWAATI 
ÅTYAR v. VENKATARAMA AIYAR, (1926) M. W. N. 315, 50 
M. L. J. 511; 23 L. W. 749; A. 1 R. 1926 Mad. 808 4 

26 
-ym $8,118,120, See EYIDENOE Acr, 1872, s 112 
3 


834 
-—m 8, 133. See EVIDENCE Act, 1872, s. 114, ill. (b) 


74 
~———— 8,157. See Or. P.O, 1898, e. 423. 477 


~~ —--- 8. 15 7—Identification, evidence as to, nature 

E meni how can be proved, 

‘or a Magistrate or other officer to come into Court 
and depose that a particular witness in his presence 
identified one of the accused a8 having taken part fn 
the offences is nothing more than hearsay evidence. 

Such a statement can only be proved either to cor- 
roborate the evidence which the witness afterwards 
gives in Courtin accordance with s. 157 of the Kvi- 
dence Act, or under,some other provision of the 
Evidence Act. A ABDUL Wanapv. EMPEROR, A. IR, 
1925 All. 223; 47 A. 39, 27 Or. L. J. 836 
———~ 8, 167. See Or. P. 0, 1898, s 162 


Execution of decree. ; 

See Arso (i) O. P. O., 1908, ss 36 To 74, O. XAL 

(12) LIMITATION Act, 4908, Sor, I, ART. 182, ETO. 

~ Application for transfer of decree—Apnli- 

cation for executton—Continuation of previous 
application. 

An application for execution of a decree is of an 
entirely different nature from gn applicetion fcr a 
transfer of the decree from one Gourt to another, and 
can inn 
the application for transfer of the dearee A SAKLU 
OHAUDHURI v. HARBANSDRO Rat 26 
gaen Attachment—Seizure of goods of wrong 

person. See DAMAGEB 443 

Claim procseedings-—Dismissal of claim 

Declaration of tttle, surt for—Plaintıf claiming 

under conveyance-—Consideration—Burden of proof. 

Plaintiff applied for the removal of attachment of 
certain property on,the allegation that the proparty 
bslonged to her amd not to the jaiilgment-debtor wa) 
was plaintiff's sister The claim was dismissed and 
plaintiff instgtuted a declaratory suit and based har 


title upon a conweyance obtained from her sister. Both 


273 


GHNERAL INDEX, - 


756° 


be treated as one in continuation ofe 


1069 


Execution of decree—sontd, ° , 


thé’sisters ware married woman. Neither husband Pad 
ined in the conveyances and’ persons who were said 
to be present whep the consideration was alleged to 
have been paid were not called though they were ulive: 
the attesting witnesses and the person’ who drew up® 
the conveyance were said to be dead and were not 
called : 

Held, that under the cirgumstances it was oj ên to 
the Court to hold that a presumption of fraud uicee 
and that consideration for the coveyance should be 
proved by the plaintiff. R Ma TIN v. RAMAKWANI 
OHRTIY, 5 Bur. L. J 49; A. I. R. 1926 Rang. 133 384 
—-— Court, power of, to alter teyns of decree— 

Default by judgment-debtor—Relief against for- 

feiture—Interest, rate of, whether can be enhanced. 

A Coert executing a decree has no power to alter 
the terms of the decree either with regard do the de- 
eretal amount or the rate of interest which has to be 
paid thereon. It cannot, for instance, when 1elit ving 
a judgment-debtor against the consequences cf his 
default, award to the decree-holder an enhanced rate 
of interest upon the decretal amount. B Racut NATH 
SHIVRAM KULKARNI V. NARAYAN CHINTAMAN Dr SHwtKH, 
28 Bom. L. R. 543; A. JR 1926 Bom?3 267 


Fresh application barred—Pending applica- 
tion, dismissal of, when proper. 

Where a fresh application for execution would ke 
barred under s. 48, O. P O.a Court should allow the 
decree-holder to exhaust all lawful means of realising 
his decree before finally dismissing his pending appli- 
cation for execution. L Jai CHAND v. URHIRAGH Din, A. 
I. R. 1926 Lah. 544 956 


Hindu joint family—Father, decree agarnet 

—Separation—Haegution against son. © 4 

A decree must be executed against thè judgement- 
debtor or his legal représentative. ; 

A creditor obtained a decree against a Hirdu 
father in respect of a debt binding on the joimt 
family consisting of the father and bis minor son. 
After the decree the father and son separated, and the 
decres-holder sought to execute the decree against 
property allotted to the son ' 

Held, that the son could not be held to be the legal 
representative of the father, and the decree, as a 
decree, could not be execůted against the son, 
although the propeity allotted to the son might, in 

1oper proceedings, be liable for the debt itself. M 

RINIVASARAGHAVA IYENGAR V. ARAVAMUTHU IYENGAR, 
(1926) M. W. N 331; 23 L. W. 693; A. I. R. 1926 Mad. 
690 ` 304 

;— Judgment-debtor’s minority, question of. 

It is not open to the Executing Court to decide the 
question of minority of the judgment-debter. The 
proper Court to do so would be that which passed the 
decree C ABDUL RAHAMAN HAJI HoBsern v, GOURHARI 
GHOSE e t . 629 
Mortgage—Moveable property attached 

execution of another decree, whether can Le sold. 

A mortgages judgment-gfedifor is entitled bo apply, 
in the exeqution of his decree, for the sale of*moveable 
property charged with the payment of tho decretal 
amount, which has been attached in execution of a 
money-decree obtained against the judgment-debtor 
bya third person. © Jorinpra Nata Detr’y Der pra 
Nara Dorr, 29 C. W. N. 731, A. I R. 1925 Cal. 1006 





259° 


Mortgage-decree, rule of territorial * uris- 
diction, whether applwable to. See C, P, C., 1908, 
s 21 e . á 5 12 


f 
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Executhon of deoree—concld. : Family settlement- egneld, : : 

: Sale—Decree-holder, given leave to bid cePtain daughter-in-law, who was the rightful person entitled 
amount—Oondition not fulfilled, efféct of—Highast toa share in case the family was divided, did not set 
bidder, rights of. up any claim. The member NI enting the other 

branch of the family entered thtoan arrangement 


Where a decree-holder is given” leave to bid at an 
nuction. sale held in execution of his decree subject 
to the condition that he must bid upo eB certain 
amount, the fact that the decree-holder does not fulfil 
the condition imposed upan him and does not bid up 
to the amount specified doés not invalidete the auction- 
gale'so far as a third person, who is the highest bidder 
at the sale, is concerned. Pat JHALDHARI SINGH $: 
PRRIHAD DHARTI, (1926) Pat. 128; À. I. R. 1926 ha : 
“Sale certificated, sufficiency of. See REGIS- 
TRATION Act, 1908, s. 17 447 


Execution proceedings, transfer of—‘'Campetency’ 

in s. 28, meaning of. . 

Under s8. 24, C. P. O., execution proceedings pend- 
ing in a Court may be transferred to any other Court 
competent to tryit and the competensy contemplated 
by the section is not in the sense of territorial or local 
competency. 

ere is nosaughority for the proposition that execu- 

tion proceedings can be sferred under s. 24 to 
such Courts only as are mentioned to be competent 
in s. 39, O. P.O. M RAJAGOPALA PANDARATHAR v. 
TIRUPATHIA PiLLAI, 50 M. L, J. 161; A. L R. 1926 Mad. 
421; 49 M. 746 12 
Extradition Aot (XV of 1903), 8, 7—Warrant 
issued by Political Agent of Native State for arrest 

of person wn British India—Magistrate, duty of— 
nui as to legality of warrant, whether canbe 

made. e 

Section4_of the Extradition Act lays down that the 
Magistrate fo whom a warrant under that section is 
- addressed shall actin pursuance thereof: it does not 
require him to take evidence in regard to the legality 
of the warrant before acting upon it, nor is there any 
other provision in the Act which requires such evi- 
dence to be taken. L Hans Ras v. EMPEROR, 7 L. 159, 





97.Or. L. J. 755, A.I. R. 1926 Lah, 411 275 
Family arrangement 
See HINDU LAW— PARTTTION 1051 
See PINDU LAW— WILL 566 


e 
Family sottlement—Oonpromise of doubtful clams 

—One party having no olatm, effect of—-Setilemen: 

binding nature of—Hindu Law—Alienation et 

Goer aa dy properties left out 1n partition 

etween father and son—Alrenation held not bin ding 
on*son—Reref. 
2 A family settlement in order to be binding ie: 
supposes that there are bona fide claims and an honest 
settlement after full disclosure of facts on gither aide 
but such claims enust be those of persons whe td 
getting benefits under the compromise. 

Where there 18 no claim on the part of one of the 
parties to a compropiise who merely sets up. the title 
of a thit person and the,settlement is made secretly 
yrithout the knowledge ofthe latter for the Purpose 
of getting rid of a title set up without “his know. 
ledge and without resulting inany benefit to such 
third person, such an arrangement cannot be me 

ed as binding ceed settlement, 

A question arose whether two branches of a , 
were joint or divided. The widow ofa pro-desm iy 
mem®er of one branch of the family set up the divid- 
ed status of the family, althoggh she would have Wa 
entitled in oy only to maintenance, and ha 

s 


withthe widow by which she was given certain pro? 
perties in consideration of her not setting up the 
daughter-in-law’s title against the other branch. These 
roperties were left out in a subsequent partition 
betwen the member amd hisson. Ina suit by his son, 
tð set aside the transaction as not binding upon him: 

Held, (1) that the nature of the transaction was 
substantially that of a bribe to the mother-in-law to 
keep quiet and “not tostir up litigation by another 
olfmant, the daughter-in-law, in which possibly the 
mother-in-law might have given evidence, “and the 
daughter-in-law herself beifig totally ignorant of the 
settlement, it was impossible to regard sucha settle- 
ment as a family settlement or a bona fide settlement 
ofa doubtful claim, and 16 was accordingly not bind- 
ing upon the plaintiff; 

(2) that since the plaint lands were left out ina 
family partition between the plaintiff and his father, 
the alienation was binding as to the father's share and 
the proper decree would be one for partition and de- 
livery of possession in favour of the plaintiff of a half 
share ın the properties wrongly alienated. M Saar 
VENKATASCBBAYY4 v. BAGI KoTamma, 50 M. L. J. 369; A. 
I R.1926 Mad 578 222 
Forelgn Judgment, suit on—Rate of exchange. 

In a suit on a judgment of the High Cour? in 
England the rate of exchange to be adopted should 
be the rate prevailing at the date of that judgment. 
B MANILAL VIROHAND v. A, O. HussEL, 28 Bom. L. R. 
515 552 
Fraud--Contract, rescission of—Contract, whether 

can be rescinded in part. ; 

Where a party seeks, on the ground of fraud, to 
cancel or set aside agontract, he must set aside the 
contract as a whole and not only a part theredf, That 
is to any, a person who impeaches a contract must ' 
make up his mind to take it as it stands or to repudi- 
ate it in toto. Itis nêt open tœhim to take a middle 
course, to accept the contract in part and to reject the 
other part. G Oum Bux». Dorsav, A. L R. 1926 Cal. 
959 P 144 
~, decree obtained by— uit to set aside decree, 

whether marntarnable. ° 

Where a decree has been obtained by a fraud 
practwed on another, by which that other has been 
prevented from placing,his case before the Tribunal 
which was called upon to adjudicate it, the decree is 
not binding on him and may be set aside in a 
separate suit. N KgsHo Rao GANPATRAO v, PANDURANG 

i 348 
GIft of mortgaged paoperty—Mortgage, acceptance of, 
by donee—Acquiescence. 

An acceptance of gift of mortgaged property does 
not amount to an acquiescence in the wértgage pn 
the part of the donee. L Hassan Din v. Jagat SINGH, 
8 L. L. J. 275 406 


Guardianship—Minor * Muhammadan wife— Re- 
pudration of marriage—Guardzanship of husband. 
In guardianship procegdings, relating to a minor 

married Muhammadan girl, who alleges that ‘her 

marriage with her husband is not vulid and that she 
is entitled to repudiate it, it is pbviously not to the 
interest of the girl that she should*live with the hus- 
band until the matter has been decided by a ae 
Oourt. O Ummaron FATIMA V. ALI AKBAR, 3 O. W.N 
195, A. I. R. 1926 Oudh 52] 6 “a74 Ze 
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Guardians and Wards Act (VIll of 1890), 8.19 
Appointment as guardian. of person other than 
father—Question of welfare “of minor and fitnesseof 
father not considered— Legality of order. 

An order appointing a person other than the father 
ofa minor as his guardian without a finding that the 
# father is unfit to be the guardian and that the ap- 
pointment ofa guardian is necessary for the welfare 
of the minor, is defective in law and liable to be get 

aside in app L. PAKHR-UD-DIN KHAN v., Birro, A. 1, 

, R. 1926 Lah, 393 ° j 


~ 88, 30, 31 (2), (3)—Permission to ell 
minor's property- Condition imposed for production 
of `drafb of sale-deed for Court's approval—sSale 
effected without production of Mle- , whether 
valid—Conditron precedent—Condition subsequeRt— 

Sale* for benefit of minor of properiy less than 

sanctioned, whether coftravention of permission. 

Per Ashworth, A. Y C. and Simpson, A. J. C. 
(Wazir Hasan, A J.C., dissenting)—~Where a Oourt 
granis permission tosa minomws guardian to soll the 
property ofthe minor and atthe same time attaches 
to the permission the condition. that the “draft of the 
pale-deed will be filed for approval of the Court”, the 
condition is a condition precedent and not a condi- 
tion subsequent, and, therefore, if property is sold 
without submitting the draft to the Court, the sale is 
invalid. 

Per Ashworth, A.J.C.—A sale without vbtaining 
the requisite sanction of the Court is invalid even if it 
ig for the benefit of the minor. 

The burden of proving that sanction was not ob- 
tained is not upon the minor. The burden of proving 
that sanction was obtained is on the vendee. 

A sale without requisite permission will be set aside 
as invalid even if it has bean pre-empted by an inno- 
cent pre-emptor. 

All that » minor rescinding a voidable sale is liable 

to return under s. 64 of the Contract Act, is what he 
had got under the sale-deed, +. e., the purchase-money 
and not apy benefit or advanf&ge which might hafe 
resulted to him from the use of that money. 
" Per Simpson, A. J. C.—A Oourt granting permis- 
sion for the sale of the mfor’s property by the 
guardian has power to impose net merely the condi- 
tions set forth in sub-c). (3) of s 31 of the Guardians 
and Wards Act, but other conditions also. 

If the condition imposed bya Court isnot complied 
with the sale will be invalid if the condition 1s a con- 
dition precedent, but it will be valid ifthe condition 
is a condition subsequent. a 

Per Wazir Hasan, A. J,C.—Where a Judge in 

ting permission for the sale of a minor's property 
imposes certain conditions and directs the draft of 
the deed ofsale to be produced before him, the pro- 
duction of the draft is not a condition attached to the 
permission and is not a condition precedent to the 
completion of the sale transaction. -The Turther act 


contemplated by the Court to be done is not the | 


ting Gb A second sanction but is mergly to see end 
be satistied that the draft does not contravene any of 
the other conditions attached Ifthe sale fully com- 
plie# with the terms of the, permission, the fact that 
the draftis not produced before the Judge for ap- 
provalis wholly immAaterial. 

Ifthe guardian of minor sells less than what he 
ia authorised to sell, that cannot be held to constitute 
contravention of the permission in any sense of the 
word, O RAGHUNA INGE V. DHONDHE Brnon, 20. W. 
N, 796; A. I. R. 1926 Oudh 169 680 


rm B aeae of minor's property—Sanction 


GENERAL INDEX. 
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Guardians and Wards Act—concld. e 
9 A e 

by Court—Condition subsequent, non-fulfilment of, 
ef fect of —Purchaser, title of, 

A District Judge sanctioned the sale of a minor's 
property by his guardian on condition that tlie} onda 
which were proposed to be paid offout of the sale, 
consideration should be produced before him endursed 
as fully satisfied by a certain date. The guardian 
sold the property in respect of which sanction had 
been granted but fafled te produce the bonds Lefore 
the District Judge ın sompliaace with the terms of 
the sanction. The District Judge, thereupon, cancell- 
éd the sanction : 

Held, that the condition imposed by the District 
Judge waa not a condition preceder@ affeeting the 
asle but was a condition subsequent imposed in order 
that he might satisfy himself that the guardian had 
properl¥applied the money realised by the sale in 
discharge ofthe minors debts and that®the non- 
fulfilment of the condition did not affect the validity 
of the sale or the title of the purchaser. C Driu aax 
v Barat OHANDRA Da, 26 O W.N. 218 421 
High Court Rules. See Unner Rxspective Hier 

OURTS. 


Hindu Law—Adoption—AuthorityY fo adopt, con- 
struction of—AuthoMty to adbpt with consent of 
persons specificd—Adoption without such consent, 
validity of 
An authority to adopt must be strictly pursued and 

can neither be varied nor extended. 

Before proceedtng on a pilgrimage a Hindu executed 

a deed by which he made over the management of his 

estate to two of his disciples and gave his wife 

authority to make an adoption, but the by to be 
adopted was to be selected by the @wo disciples and 
the wife was expresajy forbidden to make @n uddption 
without the consent of the disciples The executant 
of the deed returned from the pilgrimage and the pro-- 
perty was handed over to him by the two disciples to 
whom he had entrusted it. Shortly afterwards he 
died, Several years afterwards his evife made an 


adoption without the ¢onsent of the two disciples 


mentioned in the deed . 

Held, (1) that the authority to adopt given to the 
widow under the terms of the deed had not been 
cancelled by the fact that on the return of the deceas- 
ed from the pilgrimage the prêperty had been ‘handed 
over to him by thetwo disciples to whom he had 
entrusted the management of ıt ; 
that the authority to adopt continued, however, 
to be subject to the restriction that the bey to be 
adopted sheuld be selected by the two disciples and 
the adoption must be made with their consent; 

(3) that the adoption having been made without the 
consent Of the two disciples was made in contiavention 
of the authority to adopt and was invald. CG PRAN 
Gora, Goswaul V. HANDRA MOHAN ” CHAKRABARTY, 41 
O. L. J. 55; A. d R. 1925 Cal. 619- j 777 


< Consent of bandhus to adoj tic. by 
widow, sufficiency of. ae e 
Where a Hindu dies leawng no agnate relation, an 
adoption Wy his widow with the consent of thé 
nearest cognate relation who under the law would ba 
the presumptive reversioner would be perfectly valid. 
The class of sapindas, whose consent should be 
obtained by a Hindu widow in order to supply the 
authority lacking in consequence of* her husband 
having died without authorising her to adopt $ son, 
18 ia limited to agnateg but extends to cognates ag 
wi j 
4 
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" Hindu Law —contd. 
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. “Hindu Law—<contd. 


el he term sapindds referred to in the decisions 
includes-both sagotra sapindas and Bide 4 gotra sahin- 
das or bandhus. M Kraer SINGH v. NEORETARY @y 
-7 Srate FoR INDI, 51 M. L. J. 16, (1926) M. W. N. 540; 
6 49 M. 652; A. IL R. 1926 Mad. 881 651 


Adoption—Dattaka form—Severance from 
natural family. 
An adoption in datiaka form effects a complete 

severance of the person Adopted from his natural 

fathet's family aid the separation is rendered no less 
absolute because owing to blood ties he is prohibited 
from marrying within the prohibited degrees in thé 
family ey tural father? or has certain other 


. 





obligatiofis upon him. O Brig (HANDRA v. 
BUBHADRA KUNWAR, A. I R. 1926 Oudh 449; 3 O. W. N. 
84 Sup. m 798 
c , nature of. 


An adoption under the Hindu Law 1s more a 
temporal than a spiritual institution. M Kesar 
SINGH V. SEORETAEY oF Grate FOR Inpu,51M L. J. 16; 
(1926) M. W. N.540; 49 M. 652; A. I. R. 1926 nee 
~—»— Allenation by  father—Alienated pro- 
perties left dut # partition between father and son— 
Alienation held net bindin® on son—Relief. See 
FAMILY SETTLEMENT 222 
Debts 
See HINDU Law—JOINT FAMILY—FAaTHER 730 
See HINDU LAW— JOINT PAMILY—MORTGAGE 857 
mama Tame-barred debtseof father—Son's 
pious obligation—Sale of  property--Part con- 
sideration not for necessity—Setiing aside sale, 
when should be allowed, 
The pious obligation of the son does not extend 
to the payment of his father's time-barred debts. 
It is only where a substantial portion of the con- 
. sideration for a sale of famiuyeproperty ıs not justified 
by legal necessity, that the sale should be set aside 
on payment to the transferee of that part of the con- 
sideration whieh is so justified. Pat AosutTanaxp JHA 
v. SURJANARAIN JHA, (1926) Pat 274; A. LR. 1926 Pat. 
427 ° 991 


Gift—Delivery of possession, whether neces- 





kawan 


2 


delivery of possession of the 
18 not essential for its valid- 
240 


and minority--Manager 
for mnecessity—Powers of 


sary. | 
Undar the Hindu 
subject-matter of a 
ity. N Sanopra v. Laxmiprasap 


mow ——— Guardianship 
of estate—Altenation 
alienation, scope of. 

Ifa minor lives with a person who looks after his 
property as well as his person and is a manager of 
the miner's estate, an alienation by such person if 
supported by legal necessity will be binding on the 
minor or his le representatives. 

A managebot a jomt Hindu family mast be allowed 
reasonable latitude in the exercise of his power pro- 
vided Ta SN fairly tê the minor co-parceners, 

A sale 4s a result ot which one feld 18 sold in order 
to free ths other fields from mortgage wilkbe upheld 
on the ground that the manager acted prudently and 
fairly towards the ward's estate. 

The mere.fact that a manager purported to deal 
witl? the minor's property as a co-owner does not 
suffice to show,that he asserted a hostile title agaist 

* the minor or ignored his right to the property, N 
PANJABRAO V, RAMERISANA, ON, L.J. 70; A, 1. R. 19028 
Nag. 993 , : 553 


. [96 


Inheritancee—Survivorship amongst daugh- 
Yers-—-Agreement not to stcceed by survivorship— 
Claim by surviving daughter on deqth of other. 
Under Hindu Law, on the geath of one of the 


daughters, the other would be entitjed'to take the, 


proporties by survivorship to the exclusion of the 
ormer’s sons. But where the daughters have agreed 
to give up the right to succeed to the properties held 
by them by survivorship, the surviving daughter 


being hound by the tranbaction cannot claim the pro- e 


erty left by the deceased “daughter, Pat Anmota 
koa v, KAMLA Dor Misir, A. I. R. 1926 Pat. 392 


* 64B 
——— Joint family—Alienation. See Hiınpu Law 
— JOINT FAMILY—5Son . 707 


Father—Debt*incurved for meeting 
expenses of littigation—Necessity—Lrtigation, mmpru- 
dent and unsuccessful—ebt, whether binding on sons, 
The test in determing as to whether a mortgage 
executed by a Hindu father for meeting the cost of a 
litigation was justified by legal necessity, is whether 
the transaction is one a prudent man would enter 
into. The question of benefit must be determined by 
the nature of the transaction and not by a reference 
to the result thereof, prot pe such result may pro- 
perly be taken into consideration in determining 
whether the transaction was one into which a prudent 
owner would enter, 

An antecedent dobt incurred by a Hindu father for 


meeting an imprudent and unsuccessful litigation is 
one to which the pious duty of the sons will attach. 
N Laxman v. Wasuprora0 DHOBLEY 730 


Father, decree against—Separation— 

Execution against son. See JUSEOUTION oF DECREE 

304 
.—- m Joint acquisition by brothers without 
nucleus— KAG. rere 3 

“The possession of pr@perty is not a necessary requi- 
site Pike constitution of a joint Hindu family. 

If members of a Hindu family choose to live toge- 
ther, work jointly together, throw all their earnings 
into common stock and have one food, the presump- 
tion is that they must have intended their property 
to be joint family property M RATNA MUDALIAR y, 
e VIJIARANGA MUDALIAR, 23 L. W. 716; A. L R. 1926 Mad, 
762 581 
~~ Morigage—Legal necessity, plea of — 

Parties to mortgage, posiiton of. 

The plea of want of legal necessity for a mortgage 
or for the interest stipulated ie open only to such 
members of a Hindu joint family as are not parties to 
the deed. O Sun LAL v. MURARI LAL, 30 W N. 
248: 13.0. L.J Y5; A.I R 1926 Oudh 273 1019 
——— m Mortgage by father— Agreement to 

sell in order to pay of mortgage—Purchaser given 
e option of enforcing contract of sale after long period 

—Contract, whether binding on sons. - °’ < 

A Hindu father in order to pay off a mortgage over 
three villages, whichcarried compound interest, agreed 
to sell one of the villages to one M and while fhat 
contract was still pending he agreed to sell all the 
three villages to the defendant. The contract in 
favour of M continued periding fbr a perjod of three 
years and then M gave up her rights under the con- 
tract on return of the earnest money together with 
interest. Defendant*then brought ea suit to enforce 
bis contract and obtained adecree for specific y 
formance, In the męaptime the property gold d 
e 








- being the 
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riserf considerably in value. Yn,a suit by the sons of 
the vendor : ° e 
Held, that immediate payment of the purchase price 
rime “necessity for the contract in order 
to enable the vend to pay off the mortgage, the 
gontract was not binding upon the sons inasmuch as 
it bound the vendor to sell ata fixed price propert 
of apparently increasing value in circumstances whic 
gave the purchaser the privilege of indefinitely post- 
poning completion ofthe purchase and payment of 
the price with the further privilege, if it so ‘suited 
him, of repudiating the bargain altogether on the 


. ground that «so long asthe earlier contract was in- 


sisted upon by its purchaser, the verior could make 
no title. P. OG, Ram Onaran Lon v. BHAGWAN DAs 
Manrsuri, 24 A L.J. 622; A.I, R. 1926 P. C. 68; (1926) 
M. W. N. 503; 48 A. 443;°53eL A. 142; 3 O. W.N.783 

° 898 
Joint famlly—Mortgage by manager— 





Antecedent debt—Necessity— Personal debt of manager 


—Liability of his share wn property. 


Ifa father who happens to be the manager ofa ` 


joint Hindu family consisting of himself and his sons 
executes a mortgage terdischarge an antecedent debt, 
the entire family estate would be bound by the mort- 


e, 
gi order to constitute an antecedent debt binding on 
the sons, it is not necessary that the prior and subsequ- 
ent creditors should be different persons. 

If a manager executes a mortgage of a family pro- 

erty which is not justified eitheron the ground of 
Pent necessity or of antecedent debt, the transaction 
cannot affect any portion of the property alleged to 
have been so t . O Jar NARAIN v. MAHABIR 
Prasad, A. I. R. 1926 Oudh 470; 3 O. W. N. 23 ae 
8 


Property acquired by member, nature 
of —Nucleus—Burden of proof—Presumption, 





It is for the party alleging thd? existence of a joint” 


family nucleus to establish it and if there is no 

, nucleus, no presumption arises that the property ac- 
quired by a member ofa join? family is the joint 
property of the family. In such acase the property 
must be presumed to be his separate property and the 
burden of proving that the property ib thrown into 
the common stock is upon those who assert it. 

* There can be no presumption that a joint family had 
a nucleus or any joint property, or that a business 
carried on by a co-parcener is a family busigeds, 

If there is a large family qucleus and ifthe pro- 
erty in the possession of a member of the joint 
ily can be ordinarily traceable to the income of 
the family nucleus, such property would be consider- 
ed joint family property till it is affirmatively shown 
that the property was acquired without the help and 
without detriment to the family nucleus. When it is 
found that the family nucleus is of such a character 
that it couRlaot have yielded any apprecigble income 
and when there is no proportion between the family 
nucleus and the fortune acquired in the course ofa 
few years, the matter does not rest with mere pre- 
sumptions andthe QOourt has to see whether the 
acquisitions were made by a member unaided by the 
family nucleug, which might‘in the ordinary course 
of things have helped him substantially in acquiring 
it, Where the family nucleus is ao small that it could 
not by stretch of imagination have been the means 
of acquiring any portion ofthe property standing in 
the pame ofa gembur, there can be no preeumption 
ki | 


akhkkaAL ibex.. oO O COOR 
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E + 
that the property is joint family proberty 
MA LALOHAND v. POPATLAL, AL R. betty. 


N, 


1926 Nag. 

b . 183 
—— Joint family—Property—Separate—0Onue. 

There is no prestmption that because a Hindu 
family is joint, it possesses joint property cr any 
property. 

It is necessary to establish the existence of a 
nucleus of joint family property before the property 
in the possession of any one Member can be precumed 
to be joint family property. 2 

The onus of proof ina case where the pro rty is 
said to be the joint property of a joint fami y must 
depend upon the circunfStances of eagh particular 
case. Where the family was joint in mess and estate 
at the time of the acquisition and there was a nucleug 
of joint fund, however small it may be, the onus ig 
undoubtedly upona member of the family 40 prove 
that the property, though purchased in his name Tras 
eB where this only ect | 

ut where 0 act found is that two Hi 
brothers lived together at the time of the Wana ki 
ofa property standing in the name of one of them 
there is no onus on the latter to prove that it was not 
joint property. O TRAILAKYANATH CHAB v. Cartan 

MONEY Durr, 30 O. W. N.688; A, L'R. 1926 Cal. 813 
426 

meee Purchaser of co-parcener’s i 

whether entitled to joint te aia 

In Madras a purchaser of a co-parcener's interest in 
Hindu joint family eproperty has not a common Tight 
to joint possession with the rest of the family nor ig 
hea tenant-in-common but he has only an equity to 


compela partition to work out his rights 

share that falls to him. i me re E 

PANCHALI A 23 L.W. 551; 50 M. L. J. 681: AT 

R. 1926 Mad. 683; 49 M 596 > 309 

nn mn SEATA N- Burden P00 fame 
Presumption. oF Pree, 


_ The legal presumption is that a Hindu family is 
joint and the burden lies upon the persen who sets 
up a case of separation to prove it. 

Where actual diregt evidence as to partition of a 
joint Hindu family is not available but there arc & 
series of indications (e g., entries in revenue papers ` 
defining the shares of the family members, their 
separate residence, cultivation and deahnage, institu 
tion of a suit by all the members as co-plaintiffs 
without any assertion in the plaint as to the existence 
of the joint family), none of which is itself sufficient 
to establish it, a presumption as to the same ig justified 
by the cumulative effect of those indications 0 
JAGWANTI v. BAOHAN SINGH, A, I. R. 1926 Owdh 511° 

474 

to meet cost Pi aan 
OF ittepatron—— 

challenged after lne ae 


ramanta aman Son, whether can act 
Manager, alienation by, 
Necessity— Alienation 
2 Agere NT o 
t often pens that the eldest son in a IJ; 
family is allowed by the father *to look ae 
affairs of the family under is Girection and somes 
times he becqmes the karta even during the Mfetima 
of the father who is old and incapable, or religious] 
disposed and unwilling to remain concerned with 
Py matters, . 
he manager of a joint Hindu family can” alier 
family property by way of a sale or wortgage a 
order to meet the costs of litigation which becomeg 
imminent and absolutely necessary in the cITcume 
stances then existing, o 
2 


6- 


"rate that such purpose 


. the 


ô è 
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{40h °° 
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In the case of an’ alienation of family property by a 
member of a Hindu joint family the, onus lies upon 


the transferee to prove the necessity for the tran&fer, 


but where the transaction is challenged after the lapse 
of a long time it 1s not reasonable to expect such full 
and detailéd evidence as to the state of things which 
gave rise to the transaction in question as in the case 
of alieriations made within a few years before suit. 
In such a case presumptigns ere permissible to fill in 
details which have been obliterated by time. N 

OSINGH v SUNDERBAI 707 


Limited owner, decree obtained against— 
Execution of decree—Sale challenged many years 
‘afterwardR-—Necesaiy— Burden of proof--Recitals, 
value of. 
Where the question arises whether at 4 sale in 

execution of a decree obtained py eal @, limited 
owner, the whole property or only the interest of the 
limited owner passed to the execution purchaser, if 
there is a finding that the debt in respect of which 
the decree was obtained was binding on the estate it 
will be deemed that the whole property passed to the 
urchaser, but where the evidence that the debt was 
bikding on shoestate 18 wanting and the proceedings 
in the suit do not show that ého muted owner repre- 
sented the estate so as to attract the application of the 
principle of res judicata in a subsequent case, it is not 
permissible merely by reference to the terms of the 
sale proclamation to hold that the whole property has 
passed to the purchaser though ıt pas not been shown 
that there was necessity either for the debt or for the 
sale. . . X 
Where a transfer of property by a limited owner Is 
challenged after the lapse of along time and the 
recitals ip the deed of transfer, raise a suspicion that 
the transattion was fora .préper purpose or at any 
wag represented to the trans- 
feree, the Courts might ce that the transfer was 
for 8, proper purpose and as far as NI uphold the 
transfer. If does not, however, follow that ancient 
transactions must be upheld, where the circumstances 
tend the other way it will be reasonable not to apply 
the presumption arising from the recitals contained in 
eed of transfer. hetherthe presumption ought 
or ought not to be applied in a particular case is 4 
question. of fact. . , 9 
Per Venkatasubba Rao, J.—The question, whether a 
limited owner represented the inheritance in & 
litigation, zust be inferred from the nature of the 
sult, tha defence put forward and the issues raised, 
tried and decided in the suit The mere fact that the 
suit‘arose ont of the acts of the limited owner himself 
would not prevent him from representing the estate in 
it 3 
ea a transfer by a limited owner js impeached 
after the lapse wa long time, the slienee 18 entitled 
to ask the-Qourt jo have regard to this fact when 
estimating the value ofthe oral evidênce or making 
inferences from cigcumstances., In the absence of oral 
dvideree he is entitéed te rely on circumstances which, 
however feeble, may yet®point to the truth of his case. 
M ANKULA Sanyasl V. GuNDALA RAMACHANDRA Rao, 
(1926) M, W. N. 319; A. L R. 1926 Mad. 692; ol wl 
J. 13 


2. Malntenance—IUegitimate children’s right 
to maintenance— Mitakshara School. 

Wnder the Mistakshara School of Hindu Law both 
pmong Sudras as well as regenerate classes, persons 
who by reason of certai® circumstances are not 

9 9 
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6 14 e 
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‘vith a wife's dutied? res 


[beg 
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a » e 
entitled to a share in® the estate, are entitled to main- 
fonance by those to whorf the estate has passed by 
survivorship and the mamtenanee can be made a, 
charge on the family property. è 

àn illegitimate daughter equally with an illegiti- 
mateson 16 entitled to maintenance, with this difference, 
that while the latter is entitled to maintenance for his 
life, the former can claim maintenane’ only up to the 
age of 18 or marriage whichever event happens 
eaflies and in cases wherg the girls earn for thentf- 
selves by following any particular profession, until 
she is able to earn according to the rules of her.caste or 
until her marrigge in case she marries. M “NATARAJAN” 
vy, MUTHIAH Onetty, 22 L. W. 650, (1926) M. W. N. 73; 
A T. R. 1996 Mad 261 . . 972 


Marrlage—Premows pregnancy of wife, and 
concealment thereof, whether grounds for dissolution 
—-Ohamars, sudras—Pat marrtage, nature of—Son 
of Pat marriage, whether legttumate—-Civil contract 
—Fraud, whether nullifies. 

The facts that a woman has been unchaste before 
marriage, with a person or persons other than her 
husband, that she is in consequence pregnant at the 
time of her marriage and thAt she had deliberately 
deceived her husband as to her previous conduct and 
condition, do not constitute grounds on which 
the Cowart can pronounce a nullity of marriage be- 
tween Hindus. | 

The chamars are sudras, 

A Hindu marriage performed according t6 the 
Shastrag is more a religious than a secular institution. 

A pat marnage though mostly secular has a re- 
ligious significance and is not merely a civil contract 
liable to be declared invalid because of fraud practis- 
ed on one of the contracting parties by the other. 

The son of a pat marriage is a legitimate son of his 
fatner and entitled to succeed to his father’s property 
and the wife by this ceremony is looked upon as a wife 
nsibilities and ‘privileges. 
N MANI v. Zasoo,9 N. L J 160 05 

Partition. See HINDU LAW—JOINT FAMILY— 
SEPARATION è 4 274" 


aan between mother and step-sons and 
grandsons—Mother's share, extent of-~Partition 
between nephews and uncles—Nephews, whether take 
per stirpes—Partitton, when can be re-opened by 
mother— Son's undwided share, purchaser of, whe-° 
ther can defeat mother's right-—Mother’s share, 
whether stridhan—Partition suit by mother—Step- 
mother, death of, duging pendency of appeal—Re- 
distribution of share—Purchaser, whether entitled 
to be allotted share purchased—OUndivided share of 
son—Purchaser, whether can claim share after 
mother’s death, 

Ina tition afer the death of her husband be- 
tween her son and her step-son or step-son's son, a 
mother, ag also a step-mother, is entitl to an equal 
share with eher son or step-son, and thw Same is ethe 
case with the grandmother. . 

Nephews ın 8 partition with their uncles take their 
father’s share (i. ¢.), they ‘take per stirpes and not per 
capita. ° . 

Though a mother or a grandmother is entitled toa 
share ina partition befween her son@or grandsons, 
she cannot demand a partition from them. She is 
not, however, bound bya partjtion made behind her 
back without setting apart her legal share and she is 
entitled to maintain a suit to set aside and re-open 
such a partition, b : 

+ 





. 
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The purchaser of an undivided Share ofa Hindu 
son stands in the shoes of hi vendor and is bound 
by obligations which bound the latter, e g., he cannot 
defeat the mother's rigat to be assigned a share on 
partition between har and her sons. ° 

In the absence of a contract the share allotted toa 
mother on ition does not become her stridhan and 
yeverts on her death to the estate out of which it was 
given. b R 

Ifin a suit for partition by a mother against her” 
song and step-sons, the step-mother who is also a 
defendant .dies during the pendency of the appeal 
ths share of thé latter is liable to be fa din iga 
among all the sharers including the mother and a 
transferee from her son so as to enhance their shares 
as fixed by the decree. | | 
The right of the purchaser to have the property of 
his purchase allotted on ane exclusively to his 
vendor's share is not an absolute right, but is in the 
nature of an equitable right which the Covirts do as 
a matter of fact take into consideration in adjusting 
the equities between the parties as far as possible 
without prejudicing the rights of other parties, 

A purchaser of an undiwded share of a son cannot 
be granted a declaration in a suit for partition be- 
tween the mother and her sons that any portion of 
the mother’s share shall on her death goto him. 
N Baavrao v. GANGI 734 


——~— Partittãon—Family arrangement — Joint 
ancestfal property of two brothers, incapable of parti- 
tion—One of the brothers accepting money compensa- 

‘ tion—Nature of transaction—Minor sons of parties, 
whether bound by transaction, 


“ Where joint ancestral property of two brothers is 
incapable of partition and to avoid quarrels and 
deterioration ofthe property one of them accepts 
money compensation for his share, the transaction is 
in the nature. ofa family arrangenfent or partition 
and not sale and is not only binding on the parties 
to it but on their minor sons also without any con- 
sideration asto legal necessity or he benefit of the 
minors. Pat DANGAL Raw v, JAIMANGAĻ SARAN, (1926) 
Pat. 195; A. I. R. 1926 Pat. 384; 5 Pat. 480 1051 


—— Females, whether cin claim partition. 

The right of partition or separate enjoyment is a 
necessary incidence of co-ownership, whether perma- 
nent or bih nai 

Under the Hindu Law female heirs in joint posses- 
Bion of a life-interest in property are aiad to a 
partition of the property so as to enjoy their res- 
pective rights separately and conveniently, but so as 
notto impair the reversion rights. L Lopanpi V. 
NIHAL Devi, 6 L. 124; A. LR. 1925 Lah, 403;2 L. O, 


140 « 701 
= ~~ mama Partition of family into branches— 
` Karta of Branch, powers of, to bind other emembers 


in pen : 

In the absence of fraud, collusion or bad faith a 
manager of a branch ofa Hindu family can bind other 
members of his branch of the family in the matter of 
partition of the family property between his own 
branch and the oher branches of the family in the 
same way as he can bind other members of his 
family in respect of othay’ dealings- connected with 
that property other thang voluntary ‘ale or transfer 
for his personal benefit. A JAGMOHAN Dasv. Kunwar 
‘Pinay, A, L R. 194p AIL 632 135 


GENERAL INDEX. 
® Hindu Law—contd.’ 7 


"11056 


;——— Religious endowment—Adverse posses- 
sion. see LTMITATION Aor, 1908, Sou. I, ArT. 144 


= Z 
ne ne Tol, destruction of—Insiallation ef 
new tdol—-New idol slightly different from old, effert 
of—Anadi idol, what is—Installation after preserib-d 
period, validity of —Suit for recovery of share in 
righis and profits appurtenant to temple—Deer-e, 
form of. ° 
, An idol was destroyed by ruffians and the temple, 
in which if was installed also fell down and the.e- 
after the worship of the deity was carried on with cu 
earthen pot on an adjoining piece of land. Sevel 


years afterwards subscriptions were raised gnd a 


CW 
temple was erected anda new image was installed 1D 
the temple which purported to be the image ofthe ged 
which been originally worshipped in the «ld 
temple. At the time of installation, however, itewas 
discovered that the new image was different from the 
old image but the difference was very slight. The 
image was worshipped in the same manner as thecld 
image and the deity was admittedly the same : 

Held, that under the circumstances it could not be 
said that the installation of the new imagg was r-c 
dependent of the old image., 

herea definite origin can be dscertained w.th 
regard to the installation of an image the image 
cannot be regarded as anadi. 

The restoration after the prescribed period of an 
image which has been destroyed is blameworthy | ut 
is not altogether invafid. 

Where a suit brought by one of several shebaite ci 
a deity for the recovery of possession of his share «.f 
the rights and profits appurtenant to the temple anu 
the idol is decreed, the mode of enjoyment of such 
rights and profits should be laid down in the,dec ve 
itself and should not be left to be settled in executiu 
proceedings. GC KALI KANTA WHATTERIRA v. SuRENI RA 
Nata CHAKRAVARTY, 41 0. L. J. 128; A. I. R. 1925 Cal 
648 769 


am ma Inam grant to goddess—Females, 1 ght 
of, to officiate as priest and manage property. 

ere there isa grant of inam to a family godd»sy 
and management vests in the family, a Hindu widow 
or an unmarried daughter is not incompetent by 
reason of her sex from inheritinge the service ead 
emoluments ofa priestly office held by her husband 
or father as the case may be. Buta married daughter 


“by reason of her passing out of the family of the 


vahivatdar is not entitled to inherit the priestly cfi ce. 
B RANCHHOD MAYARAM v. Bar JAYANTI, 28 Bom. L. R 
463; A. I. R. 1926 Bom. 309 $ BE 


Succession : : 
Under the Hindu Law a sister's son and a brother's 
daughter's son &re bandhus. |, DALIPA v. DALLU, 4 L. 





L. J. 338 , _ $13 
Agoras of Amrtisar— ‘esentat on 
—Son of -pre-deceased daughter, w (an 


succeed along with daughters. 2 4 

Aroras of Amritsar town mus, in the absence of 
evidence to the eontrary, be presumed to be govetned 
by the Hindu Law in matters of succession. 

Under the Hindu Law the doctrine of repres:n- 
tation ia not recognised. The son of a peered 
daughter, therefore, has no right to succeed along with ° 
his maternal aunts to the share of his matermal grad- 
father's property to which his mother, if alive, weuld 
have succeeded. L Loranptv. NIHAL Devi, 6 L. 124, 
A, I. R, 1085 Lah, 403; 2 L, 0? 140° 701 

. . 6 


- kad 


- 
A ] $ 


-~ e X 
¢ 1106° ° 
Hindu Law—contd. i $ 


~~~ — Succdsslon—Father’s sister's 8on's daughter's 


[INDIAN CASES, 


(1926 
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Areversioner to the estate of a deceased separated 


son, whether heritable bandhu—Sarvadhikiirt's line? Hindu, who has expres@ly assented to an alienation 


. theory, examination of. e 

Under the Hindu Law, a _rather's sister's sons 
daughter's son of the propositus is a heritable bandhu 
entitled’ to succeed. 

The line theory enunciated by Dr. Sarvadhikari that, 
in the case of bandhus on the paternal side, there 
cannot be more than tyvo females between the claimant 
and the propostius and that, if there are two females 

“these two must be related as mother and daughter 
to,each other, thereby restricting heritable cognates 
to those in the father’s te line and the mother’s 


„agnato linp, isnot warranted by the texts of Mitak- | 


ghara. 

Per Spencer, J.—There are two known tests of 
capacity for inheriting among bandhty which must 
be satisfied and these are (1) that sapinda relationship 
ceases, in the case of binna gotra sapindas or bandhua, 
after.tha 5th degree from the common ancestor when 
the descent is through a female and after the 7th 
degree from the common ancestor when the descent is 

-through .a male, (2) there must be an element of 
emutuality between the claimant and the propositus, in 
other words” they must be so related that they are 
-gapindas of eaclfothen- ° 
_ ‘The enumeration of bandhus as heirs inthe Milak- 
shara is illustrative and not. exhaustive. M KESAR 
SINGH V. SEORETAERY OF STATE FOR INDIA, 51M. L J. 16: 
(1926) M. W. N. 540; 49 M. 652; A. I. R. 1926 a 


— Mitakshara — Bandhus — Maternal 
uncle and maternal uncle's son, priority between, 
The enumeration of bandhus in the Mitakshara is 

not exhaustive, . 

~ A maternal uncle is a neafer bandhu than a maternal 

uncle's son. A JAGANNATH SINGH v. Gaxaoo BINGH, A. 

I R. 1926 All. 541 626 

_Property bequeathed by maternat 

grandfather, whether ancestral property. 

The Ed eeh of a maternal grandfather devolv- 
ing upon his grandson under a Will is not ancestral 
property in his hands, and ‘on his dying childless 

“devolves on his widow in preference to his father, M 

SUBRAMANIA IYER V. NALLA Kavanpan, (1928) M. W.N, 
291; A. I R. 1926 Mad. 634 122 


~~ —— Widow—Alienation—Time-barred debts, whe- 
ther necessity—Attachment of house in execution 











of decree for contribution of Government revenue ` 


-~—Sale of property to pay decree-- Necessity. 

An alienation effected by a Hindu widow to meet 
‘her owr barred debts is one without legal necessity. 

Where a Hindn widow fails to pay Government 
rewsrue and her co-sharers with a view to avoid the 
sale of the property for arrears of rewenue pay it up 
and sue her*for contribution and get her EA a 
house attached. in execution of their decree in çon- 
sequences of which she is compelled to raise money-by 
Bale, it must be held that-there was compelling neces- 
sit? on the parfof the widow for entering into the 
palet P.O. Gangsh Lan PANDIT 4, KHETRAMOBAN 
MAHAPATRA, A. IL R. 1926 P., O. 56; 24 A. L.J. 615; 43 
O. L..J. 545; 28 Bom. L. R. 931; 24 L. W. 50; 51 M, L. 
J, 82; 7, P. L. T. 501; (1926) M. W. N. 535; 3 O. W.N. 
e 50); 5Pat 585 (P. O. 839 
so, alienation by—Reversioner consent 
of, effect i i ae Ra succeeding to 
property of deceased—Property, nature of, in hands 
of reversioner, | . 


“4 i | d 
è «è 





of a property forming part of the estate of tha 
deceased made by his widoy in possession, cannot, 
pn succeeding to the estate, niter the widow's death, 
repudiate his action and sue for possession of the 
property alienated by the widow. 

Every reversioner of a deceased.Hindu succeeds to, . 
the property of the deceased on the death of his widow, 
sn his own right anf the property becomes his aself- 
acquired property and dot joint family property. | A 
AJUDHIA Prasad v. MATHURA Prasan, A. 1. R. 1926 Alle 
609 “> 698 


e 
Widow, possession by in Leu of main- 

tenance See ADVERSE POSSESSION . 432 
nny OWED Of alienationof—Alienee from 

widow, duty of. e 

Per Kanhatya Lal, J.—Under the Hindu Law a 
widow is entitled fo the beneficial enjoyment of the 
entire estate of her husband for her life; but if there 
are debts due bythe estate, it is to her mterest to 
pay the debts or the interest accruing due, lest she 
may lose the corpus ora portion of the estate by an 
enforced sale in satisfactidn of those debts and her 
means of maintepance may thereby be affected. 

A transferee from a Hindu widow is not affected 
by any precedent or subsequent mis-management of 
the estate, unless he has been a party to it. Tha 
immediate pressure on the estate and the -danger to 
be averted are the principal matters about which he 
is bound to enquire; and if he acts in good faith, he 
is protected and can enforce the transaction as much 
against the widow as against her reversionary heirs, 

It is not a waste on the part of a Hindu widow to 
pay a legitimate debt due by the last, male holder 
inasmuch as she is under a pious obligation to pay 
such debts even though they may be barred by time, 

Per Ashworth, J.-Under the Hindu Law a widow 
is only entitled te the usufruct of the property lesa 
reasonable interest on the debts against the property’ 
which it is not possible or convenient for her to dis- 
char She is bound to keep down the interest ên 
her husband's debts and is only entitled to enjoy the 
real net income of the properties. 

An alienee from a Hindu widow has to see that the 
alienation does not operate unfairly against the revere 
sioners. A Gour! SHANKAR MISIR v KAMLA PRASAD 
Misr 869 


-x , estate of—Surrender—Necessity, 
For a surrender hy a Hindu widow to be valid, it is 
not necessary that it must be of the entire estate by 
one act. Successive alienations can be validly supporte . 
ed if their cumulative effect is an alienation the 
whole estate in favour of the next reversioner. 

The desan ef necessity arises only when there ig 
a partial surrender or transfer. A Maru v. Hanso, 24 
A, L. J. 541; A. I. R. 1926 All. 413; 484.485 543 
mg — Surrender to last revarPioner, whether 

acceleration—Surrender, of tenancy—Consent of 
/ Teterstoner, necessity of. 

A surrender by a widow to the last reversloner cans 
not operate as an‘acceleration of the succession, as it 
may 1n the case of surrender in favour of next rever 
sioner. i i . 

A Hindu widow may surrender a tenancy withou$ 
the consent of the next reversioner, N BAYAN BAr v,- 
Parao, A. L R.1926 Nag. 431 e 456 
=m Widow's right of alienation for 

daughter's dowry—Alienation, grient of—Propeg 
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sa š s 
dowry, rules as to—Suttable marriage of daughter, ẹ continue for her benefit for her life, notwithstanding 6 


widow's duty to arrange. 
. A widow has the right to make an alienation to pro- 
vide a dowry for her Mughter and such an alienation 
cannot be questioned by the reversioners provided # 
is a reasonable alienation in the circumstances of the 
case. The question whether it is oris not a reason- 
- able alienation in the circumstances of the case is a 
question of fact. . z 
he rules laid down in the Mitakshara to govern*the 
dowry which should be given to unmarried sisters by 
“their brothers gannot in any way be applied in the 
cse of the marriage of unmarried girlae who have no 


brothers. There can be no hard and fast rule as toe 


the proportion of the estate which may fairly be 
‘alienated to provide a dewrg for a daughter where 
there are no sons. . h 

A widow is not only entitled, but is bound, in 
arrangigg for the marriage of a daughter who was 
unmarried atthe time of the husband’s death, to 
_ arrange as good a marriage as the father would have 

wished to arrange, had he been alive, and she is 
justified in making substantial alienations of the 
family property for the Menefit of the daughter, ag 
according to the Hindu Law the arranging of ,a suit- 
able marriage fora daughter would confer religious 
benefit upon the deceased husband. O Mango PRASAD 
v. DHANRAT Kuan, 3 O. W. N 529; A I. R. 1926 Oudh 
425 574 


—— Will— Bequest of ancestral property, legality 


of. 

A member of an undivided Hindu family cannot 
make a bequest of ancestral property. His interest in 
such property ceases at his death and inasmuch asa 
Will made by him would take effect as from the date 
of his death, it follows that any attempt to deal by 
Will with ancestral property, even the undivided share 
belonging at thattime to the testatog, must be incom- 

atent. B JAMNADAS DAMODARDAS V GORDHANDAS 
PEN 28 Bom L. R.532; A. L R 1926 Bom. Orai 


+8 


Estate taken. f 

, Per Kennedy, J. C. (Bilaram, A. J. C., expressing 

no opinion).—Under the Hindu Law when property is 
bequeathed to two or more persons the legatees take 
the interest bestowed on them, whether that interest 





Bequest eto two Br more persons— 


be a joint or separate interest, as their own self- 


acquired property and the interest of each co-sharer in 
such property does not pass on hjs death by survivor- 
ship to the other co-sharers but passes to his heirs and 
reversioners. 8 VisHNoMaL UDHAVDAS V, LALIBAI, A. 
LR. 1926 Sind. 121 550 
— Will by member of joint Hindu 

family—Will as evidence of family arrangement-— 

Family arrangement entitling widow of member to 

succeed to her husband's moiety in joint property. 

A Will by a”member of a joint Hindu family 
his interest as 2 co-sharer is not a valid devise 

A Willevhich does not operate as a Will, may be good 
evidence of fanrily arrangement cantemporaneoualy 
made and acted upon by all parties. , | 

Two brothers constituting a.joint Hindu family 
are competent t? agree that in case either of them 
dies, his wife should have and enjoy for her life an 
interest in a moiety of the joint property nivalent 
to the interest which fhe widow a soniess and 
separated Hindu would have in her deceased husband's 
pajate, and jhat tie interest which she obtains should 

: + 
» 





the bigth, if it sltountd happen, of male issue to the 
other brother. PO LAKHMI CHAND v. ANANDI, A Il 
R 1926 P. O. 54; 24 As Le J. 609; 430. L. J. 513; 2% ' 
Bom. L. R. 910; 48 A. 313; 51 M. L. J. 52; (1926) M W 
N. 629; 30. W. N. 581 (P. 0) 566 


Identification. 


See Hivipgnog Aor, 1872,%. 30 e 938 
See JYIDENOR Aor, 1872, s. 157 756 
m JAH identification, value of—Failure o° 


wimess to identify accused in Court, effect of-- duv 

Manual, para. 870--Undewtrial prisoners, whehe. 

can be allowed to alter appearance. 2 . ’ 

Under-trial prisoners ought not to be allowed to 
crop their hair or in any way to alter their appearance 
so as to map their identification difficult. 

Identification proceedings held in the Jail ammount 
merely to this that certain persons are brought to the 
Jail or some other place and make statements, cithie: 
express or implied, that certain individuals wl om 
they point out are persons whom they recognise as 
having been concerned in a particular crime. 

These statements afe not made on gath and nr? 
made in the course of extra-judicial proceedings ‘ile 
law does not allow statements this kind to Ic 
made available as evidence at the trial unless und 
until the persons who made those statements arc 
called as witnesses. When these persons arc called 
as witnesses, then thege previous statements becom: 
admissible, not as substantive evidence in the cara, 
but merely as evidetice to corroborate or contradict 
the statements made by these witnesses in Court 
When a witness to identity is called in the Seesicrna 
Court and states that he can identify no*one, there 13 
nothing to corroborate ard the evidence of any Jre- 
vious statements, or implied, made b jim 
in the course of identificafion proceedings in the 
Jail ig not admissible, ANAGINA v. EMPEROR, 19 A 
L. J. 947; 27 Cr. L. J. 813 477 


Inam—Service inam—Construction—Grant burdened 
with service, whether resumable, 

Though a decision or finding by a Judge in remand- 
ing an appeal tothe Trial Court is not liable to be 
reviewed bya succeeding Judge disposing of the 
cade after remand, the latter is ndt concluded by a 
mere observation inthe remand order ofhis 7re- 
decessor, M Guorouswanrt PILLAI v. VEERABHALRA 
THAVALKARAN, 23 L. W. 540; A.I. R. 1926 Oudh 695 


325 
Income Tax ‘Act (Xi of 1922), s. 6—"Otken 
sources” whether includes income from fifheries— 

Bengal Permanent Settlement Regulation (I of. 

1798), Arts. III, IV and VI—Jalkars in estates 

permanently eassessed, income from—Liability to 

assessment to income-tax. 

The income from éhe jalkars, which’ were isicluded 
in the assets upon which the jamas of the estates 
were assessed’ under Bengal Permanént Settlement 
Regulation I .of 1793 at the tinge of the Permancnt 
Settlement, is not liable to assessment to income tax 
under the Income Tax Act. © EMPEROR v. Inov 
Bavsan Sarkar, 80 O. W., N, 524; 53 O. 524; A IR. 


1926 Cal. 819 - 599 
8.22 (4). See Panar Gope, 1860, 8.97 308 ° 


Inherent power of Court. See O. P. 0, 1908, O, 
XLI, R. 10 521 





Injunction. Gee Breciwro Revise Act; 1877, 9.54 37] 
to s ii 


@ 
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LA 
Insolvency “Rules (Mad,), OHI, r. 26—Order 
‘of abjudication without notice to insolwent—A pplica- 
tion to annul more than 8 
maintainabuity of. 
Where no notice of the order of adjudication has 
been givén to the insolvent At All, an application made 
more than 8 days after the date of the order td annul 
it, ig not barred under r. 26 of O. II of the Madras 
Insolvency Rules. M K. Doraiswamut OHETTY v, 
OFFICIAL ASSIGNEE OF Maprag, 51 M. L. J. 130; (1926) M. 
W. N. 568 . 446 


+ 
Interest—Hacessive rate, relief against. 

jf the consent given by a debtor to the rdte of 
interest stipulated is frte and no undue-influence or 
coereion been exercised, he cannot be allowed to 
plead- that he should be allowed a relief by way of 
reduction in interest merely on the ground that the 
rate is excessive. 

Although interest on a mortgage at the rate of 
Rs. 1-8-0 per cent. per mensem compoundable every 
month is excessive, it is not hard and unconscion- 


able. O Sugu Lan v. AMORARI Lat, 30. W. N. 248; 13 
O. L. J. 95; A. I. R. 1926 Oudh 273 1019 
Pnterpretatyjon of Statutes, See Bousay DISTRIOT 
“ MUNICIPAL Act, 1901, s. 122 226 


Headings and marginal notes, ralue of. 
. Though the headings: and marginal notes cannot be 
held to govern the clear text of a section of an Act, 
et they can be taken as an indication of what the 
egislature meant. M NARAYANABWANI NAIDU v. 
Ranaaswamr Narpu, 50 Al. L. J.547; A.I. R. 1926 
Mad, 749; 24 L. W. 235; 49 M. 716 731 


Jali Manual, para, 87.0. See IDENTIFICATION 477 


dudiclal Commissioner of Sind, Court of. See Or: 
“P.O , 2898, 8 367 i 753 


Jurisdiction. See O. P? O, 1908.6 21 406 
—_——_——, Bombay High Court's Common Law. See OR 
P. C., 1808, s. 491 
ol or revenue—Suit for possession— 

Defendant's possession partly as tenant and partly 

as trespasser—Civil Court, prarisdiction of. 

-Where in a suit for possession of land it is found 
that the possession of the-defendant’ ın respect of 
part of it is as a tenant and with regard to other as_a 
trespasser, a Civil Oourt can take cognizance of the 
case Bo far asit relates to the latter part only. O 
LALTA Sinan v. ALI ABBAS, A. I. R, 1926 Oudh 444 435 


— ~ Judgment not subject to appeal—Intentional 
overvaluation by appellant—Judgment reversed on 
*appeal~-Appellate judgment, whether binding. 

A suit which owing to its low valuation could not 
Bè tha subject of an appeal was dismissed:by the Trial 
Court. The plaintiff tiled an appeal against the decree 
ofthe Trial Gourt and intentionally stated a wrong 
valuation in tha memo. of appeal in order to induce 
the Appellate Court to entertain the appeal. The 
was entertained and decreed Bnd a seeond 





at 


app } 
appani to the High Ceurt by the defendant was dig- 
mis The overvalfhtion was not noticed either in 


the Court of first appeal or inthe Hiĝh Court. Ina 
subsequent suit between the parties: 

Held, that the decree of the Court of first appeal 
and of the High Court confirming it, which were the 
result of the intentional overvaluation of the appeal 
by the plathtiff, were wholly inoperative in law and 
were not binding o the parties, A BANKEY Lar v. 
Pure Lat, L. R. 7 A. 265 Bev; A, L R.1928 All, 587 

a a 411 

$ . 6 


s ® 
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days after date®f order,e 
; 8 


: [1926 


e 
Jurisdiction of Coprts—Appellate Court without 
qurisdiciton to gntertain appeal—Decision Pn merita 

—Legality. e 

An Appellate Court after finding that it has no 
“jurisdiction to hear an appeal caitnot proceed to decide 
it on merits. L Frecpine v, JANgI Das & Sona, A.L 
R 1926 Lah. 465 : 243 
— Revenue Court, decision of—Suttin Cumi 

Court to annul decision, maintainability of. 

Where a matter exclusively within the jurisdiction 
of the Court of Revenue has been tried and decyded 
by that Court as between the parties, no subsequent 
suit will lhe in the Oivil Oourt having for its sola 
object the annulment of the decred, passtd by the 
Court of Refenue O Desi Prasan Saoka v. Bars 
Naty, A I R 1926 Oudh 506 585 

Suit to contest notice of ejectment—Revenue 

Court, decision of—Bubsequent surt in Civil Court, 

whether maintainable—Oudh Rent Act (XXII of 

1886), 2. 108. . 

Where in a suiteto contest the notice of esectment 
under s. 108, cl. (8) of the Oudh Rent Act, the Revenue 
Court decrees the suit holding the plaintiff to be a 
tenant-in-chief and nota sub-tenant, a civil suit by 
the defendant that he wag the tenant-in-chief and 
that the plaintiff in the revenue suit was his sub- 
tenant is not maintainable, the sole object of such a 
suit being to get the decision of the Revenue Court 
set aside by the Civil Court. O Sszo MANGAL 4, 
Mata PERSHAD 84 


Kulkarni watan—Commutation—Members of jami, 
whether entitled to participate in cash allowance. 
Where services connected with a kulkarni watan 

are commuted into a cash allowance the compen- 

sation for the commutation should be considered to 
belong to the whole family and canngt be claim- 
ed exclusively by the representative watandar and 

the members of the family in his branch only. B 

Vaan BALYANT POPHALE V JAGANNATH GOVIND POPHALE, 

,28 Bom. L. R. 5569A. L R. 1926 Bom. 364 528 


Lambardar. See Evippxog Acr, 1872, s.115 987 
, power of, to grant building site—Co-sharers, 
wishes of. x 

A lambarda? tan give waste land out toa tenant 
and then agree to the tenant building on it without 
obtaining the permission of each individual co-sharer 
butin such a matter the wishes of the majority of 
the co-sharers must prevail N Karu v. Oxsar, GN. 
L. J.53; A. I: R. 1926 Nag. 361 906 


Land acquisition- Compensation, determination of 
—Market value—Imprudent purchases, whether can 
be considered—Fictitious value awarded—Com- 

penakan, whether can be awarded for trees, 

_ Where, owing toan impression that Government 

18 proposing to make large acquisitions of land in a 

certain ‘theighbourhood for certain public purposes, 

private purchasers have made purchases at hi 

prices the purchases, although tmpsctlenf, can ba 
considered for the purpose of determining the market 
value of a plot of land situated in that neighbour- 

hood. "i 
Where the Court, in determining the market 

value of a certain property,” puts a'`Ñctitious value 

upon it, on account of its so-called, potentiality for 
building purposes, thén the rate allowed. by the Court 
should be taken as an inclusive rate and nothing can 
be allowed in addition for the trees’ standing upon 
the land. B Corrzcron or THANA v. Onatureior 
BADHA Kxisuna, 28 Bom. L, R. 548; A, I. R, 1926 Bom, 


360 . $ ° 813 
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- “Market value," meaming—Method of ascer- 
heres See U. P. Town IMPROYEMANT ACT, se 
' B, 

Land Acquisition, 'Adt (I of 1894)—Valuátion-s 

Assessment, mode of—Potential value of land 
In assessing valuation under the Land Acquisition 
_ Act the Court shotld cénsidér the potential value of 
the land. C BEORETAEY or Stare FOR INDIA v. NARESH 
Onanpea Boss, 44 O. L. J. 1, A. I. R. 1926 Oäl. res 


88. 9, 25—Notice 
‘—Omisstor to make claim 





fe, 





of acquisttton,. defects in 
efore acquigition officer, 


effectof—Principles of valuation—Land suitable for . 


building sife and clay field—Determination of value 

A propér notice under 8.9 gf the Land Acquisition 
Act is a pre-requisite to pyocéedings under s. 25 of 
the Act. ; 3 

Where the notification afd notices issuéd under 
the section do not clearly define the property and it 
is not capable of identification, aÑ e requisite 
notice of 10 days is not given, the claimant's 
omission to make a claim before the Deputy Collector 
cannot be held to be “without sufficient reason” under 
ol. (3) of s. 25 of the Land Acquisition Act and the 
stringent provision of cL (2) by which the amount 
awardable by the Oourt is limited to the amount 
awarded by thé Collector ia inapplicable. 

In aha a compensation for compulsory acquisi- 
tion of land under the Land Acquisition Act, the 
correct ptinciple to apply is to assess the market 
value ofthe land as put to its most lucrative use. 
Any and every element of value which the land 
possesses to the owner must be taken into considera- 
tion in so far as it increases the value to him In 
other words, not the land alone but the land with all 
its potentialities must be considered in assessing the 
value, but the claimant is not entitled to the hypothe- 
tical profit which in certain evengs, he 28 likely to 
make out of the land. 
` Where land which is acquired is suitable for use for 
two different purposes, the claimant is entitled to have 
it valued in both ways antl to be awarded the higher 
of the two values. * 

“The true measure of compensation for a clay field 
ia the price the clay would fetch asand when won 
and raised, less the cost of working the brickfield and 
winning aud raismg the clay. M COLLECTOR oF 


OHINGLAPUT V. Kapir Mourpeen Sagres, 50 AL L. J. 566: . 





A. I. R. 1926 Mad. 732 886 
— 8, 23-—Cocoanut tope fit for building purposes 
—Valuation, method of. 
Where land is 


ais el under the Land Acquisition 
Act, it cannot be valued as if it can be simultaneously 
used asa cocoanut tope and for bujlding purposes, 
Where the claimant before the Land Acqtisition 
Officer estimated the value of the property as a co- 
coanut, tope, wr cannot be allowed in appeal to 
claim value on: the footing that the land fit for 
building purposes, especially where the land is not 
fit as it “wtands for a purpose and there is no evi- 
dence to show what would be the eost of rendering 
it fit for a building site. M VALAVALA. LAKSHAMINARA- 
BAMMA V. ASSISTANT, OOMMISMIONER :OF LABOUR, 23 L. W. 
73 . 577 
j 8. 23 (2)—Compensation for compulsory 
acquisition—Value of *land—Value, of trees and 
wells. 
In awarding 15 per cent. compensation for com- 
pulsory acqwisltioft e market value of the trees and 
+ 
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Land Aogulstlon Aot—coneld, 


ethe well$ in the land should. bo added to that of the 


land. eA COLLECTOR or BARBILLY w. SULTAN 
Kuan, 24 A. L J. 583; 487A. 496 


AHMAD 


— 8. 28—-Intereat, when can be allowed. 

Under s.28 ofthe Land Acquisition Act interest 
can be awarded not from the date of the award but 
from the date on which the Government took posses- 
sion of the land acquired “M Cottector or OnTNaLEPUT 

ev. KADIR MORIDEEN Sani, 50 M. L. J. 566; A. I. R. 192 
Mad. 732 883 


Land Improvement Loang Act (XIX of 1883), 8. 
7, (1), cls. (6), (dj—U. P. Land Reeenue evict’ 
(IIT of 1901), s. 161—Loan granted to repair well, 
whether for benefit of land—Recovery of loan by 
sale of lan@—Sale, whether free of incumbrances 
A loan granted by Government under the @and 

Improvement Loans Act to repair a well situated on 

the land mortgaged to Government asa security for 

its re-payment, is one for the benefit of the land, and 

the land forms the principal security, and not a 

collateral security, and if the Government take steps 

to realise the loan by sale of the land, they must be 
deemed to be acting under cl. (c)agd not cl (d) of 
sub-s. (1) of s.7 ofthe Act, and the sale must be 
deemed to be free of all incumbrances subsequent to 
the date of the order granting the loan. A Tikay 
Sines v. HARGOBIND, 24 A. L. J. 718, A L R. 1926 All 
574 ‘ ' 854 


Landiord and tenant—Death of tenant—Rent 
received from person clarming as heir—“Martfatdarı” 
receipts, efect of—Recognition—Limitation Act (IX 
of 1908), Sch. I, Art I44—Tenancy whether can 
be acquired by adverse npssession. . j 
Where rent receipts are granted by a landldérd with 

the word ad ba ar' the Court must determine whe- 

gher on a consideration of all the facts a legal inference 
can be drawn that there has been a recognition of 
the person paying the rent, establishing the relation- 
ship of landlord and tenant between the parties 

Where rent has been paid for a period-of 16 years 

by a person claiming to be the successor of a deceased 

tenant and has been accepted by the landlord, although 
the rent receipts have been given to such person ag 

‘marfatdar, a legal inference -car? legitimately ‘tho 

drawn that such person has been allowed to remain 

in possession as a tenant. 

Where after the death of a tenant a person claiming 
to be his heir is allowed to remain in possession of 
the tenancy fora period of more than 12 years and 
rent is accepted from him, he obtains the status of a 
tenant by adverse possession C SADANANDA MANDAL 
v. Jyotish KANTA Ray, 30 0. W. N, 787; A. IL Re R96 
Oal. 952 | e o * 101 


——~— Encroachment. See Liurratjon Agr, 1908, 
Sbn. I, Art. 130 ° | 629 
— Grove-holder—Portion of plogbrought under 
cultivation, effect of —Hjecimend. e m 
Where a person is given posseSsion of a plot of dand 
ona grove-hold&r’s tenure he is not liable to ejectment 
aslong asthe land retains the character of a grove. 
The mere fact that a small portion of the plot is 
brought under cultivation would not take away from 
the plot the character of a grove A Mausus Aur Krax 
v. Cuippan, 24A L J 599, A.I R. 1926 Alf. 519. L 


R.7 A 268 Rev 29? 
———— Grove-holder—Treese right to cut—Wajib-ul- 
arz, entry im, construction of. aa : 

* + 


150 . 


1110 ; 
Landiprd and tenant-concld. . 


A wajib-ul-arz provided that a tenant had fio power® 


to sell and out trees without the permission ®f the 
. er of the soil : i f , 

“Held, that the ordinary cuŝtom being that trees 
which fall down themselyes belong to the grove- 
holder, it was unlikely that the phrase “cut and‘ sell 
in the wajib-ul-arz was intended to interfere with that 
right. A AJODHTA Nara Oswa v. BISHESHAR 57 
Land outside water-spread of tank—Use by 





ryote of ratn-water for raising nanja crops—-° 


ri, liability of ryots topay. | a. 
eadi is not ee itled to the rain-water which 
allg on agenant’s land ill the water leaves it. 

In the case of lands outside the slicer a of 4 
tank which are cultivated by tenants pure by rain- 
water which i on them, ey, gre n nee ai ie 

sarasart for raising wet crops. NT, 
me Boarp v. VAVARU AMBALAM, 23 L. W. 591 833 
Lease—Renewal, clause for, effect of— 

Renewed lease, if to imply condition of renewal— 

ant, rights of. | 

The ahok of a i for renewal in a leass is that 
the léase yoyld be renewable for the same term as the 
original lease at the option of the parties. 

he lessees cafinot ask for acondition of renewal 

d lease. 

Eo the expiry of a lease with aclause for renewal, 
the lessees are only tenants from year to year with a 
tight to renewa for a period provided in. the 
original lease from the date df the expiry of the 
term. © JoaxsH OHANDRA Roy v. ANNADA OUHARAN 
OHAUDHURT, 53 O. 590; A I. R. 1926 Oal 1065 831 
Occupancy holding—Trees, landlord's right 


| 
4 A Ta lora, though he isethe owner of the trees 
standing on an occupancy holding, is not, in the 
absence ofa special cus@om or contract to the con- 
trary, entitled to cut down and appropriate to his, 
own use without the consent of tenants, trees standing 
on the occupancy holding. A RAGHUBANS NARAIN SINGH 
v. MANPHAL SINGH, L. R.7 A. 326 Rev. 382 
Sale by tenant—Duty of vendee to prove 
that tenant had power of alienation—Landlord's 
right to eject—Custom, whether established by few 
ent altenattons. 

X proprietor of a village is entitled to succetd 
in a suit for ejectment of the transferee from a 
tenant unless it is shown by the transferee that the 
tenant had the right to make the transfer. 

A few instances of slienations of recent dates un- 
objected to by the proprietor cannot establish a valid 
custom ‘permitting a tenant to make atranefer. O 
DEPUTY COMMISSIONER, Harpot v, BITAL JAH 449 


Land Redemption and Foreclosure Regulation 
Bon.) XVii of 1806—Foreclosure proceedings, 
feebjn—Effect—Foreclosure nottce—Presumption 
of observance of formalities. 4 . 
e oua aroceedings are defective they do not 
nffoh the relations between the mortgagor and the 
mortgagee, and if the frortgagee be in posseasion, his 
possession continues as mortgagee. ? . 
There is no presumption that all formalities have 
been duly observed in issuing a notice under Land 











eRedemption and Foreclosure Regulation (Ben) 
XVilof 1806. L Karamar ULLAH Kuan v. Gautam 
Nast ii 863 


Pegal practitioner—Pleader, duty of. 
Tt is the duty of a Pleader to assist the Court in the 
attainment of justice. Itis his duty, whether he is 
, è 


INDIAN OASES. 


e the 


' [1926 


Legal practitiones—concld. 
d 


briefed for the accused br for the Crown, as an officer 
of Court, when he sees an error, being committed, to 
draw the Magistrate's or thegJudge’s attention to it. 
Fagre Bux v. BMPBROR, 27 Ör. L, J. 833; A.D eat 
ind 244 53 


Letters Patent (All.), cl. 10. See Q, P. O., 1908, 7 E 


Letters Patent (Mad.),cl.15*%-Order on appljca- 
tion fortemporary injunction, whether “judgment” 
—Appeal, whether lies. ° . 
An order ofa Single Judge of the, High” Court on 

an application for an interim injunction pending 

dispose ofan appeal to the High Court is a 

“judgment” within the meaning of cl. 15 of the Letters 

Patent and as such is appealable. M VELLANKI VEN- 

KATAOHINNAYAMMA Rao v. Moracini SuppaumMa Kao, 21 

L. W. 310, A. I. R. 1925 Mad. 586 966 

— Cl. 15-,Order refusing to stay execution, 
whether yudgment—Appeal, whether lies. 

An order made by a Single Judge refusing to stay 
execution is not a ‘judgment’ within the meaning of 
cl. 15 ofthe Letters Patent of the Madras High Court 
and is not, therefore, appedlable under that clause, 
M R. M. M. 8. T. Varravan OHETTIARU. M L. M. RAMAH 
NATHAN OHETTIAR, 14 L. W. 701 808 


Letters Patent (Ran.), ol. 13—Civil Procedura 
Code (Act V of 1908), 0. XX XIII, r. 8—"Judgment,” 
meaning of— granting leave to suein forma 
‘pauperis, whether judgment—Appeal, whether lies. ` 
An order will be a ‘judgment’ within the meaning 

of cl. 13 of the Letters Patent of the Rangoon High 

Court if it decides some substantial right or some 

part of such right which is in controversy between 

the parties. 

An order granting an application to sue in forma 
pauperis is not an order affecting the decision of the 
case. It relates go the institution of the suit and 
affects only the right of Government to get Court- 
fees. Such an order, therefore, is not a ‘judgment’ 
within the meaning of cl. 13 of the Letters Patent ef 
the Rangoon High Court ard is not appealable R 
Ma Tuan Myint? v Mo Ba Tuein, 5 Bur. L. J. 6:4 BR. 
20; A. I. R 1926 Rang. 110° 523 


Limitatlon—Possession by Court, effect of —Criminal 
Procedure Code (Act V of 1898), a. 148. . 
The object of the proceedings under s 145, Cr. P. O 


? 


being to determine which party was in possession at 
a 


the date of the proceedings and to declare such party” 
to be entitled to reta possession, the possession of the 
Court durjng attachment in the course of these pro- 
ceedings enures for the benefit of such party in 
whose favour such a declaration is made. 

During possession by Court time will run against 
but nof? in favour ofa person who isa stranger to 
the proceedings © ABINASH OHANDRA v TARINI 
Osaran, 30 O. W. N 541; A. I. R. 1926 al. 722 | 117 


Limitation Act (XV of 1877), Soh. L Art 66— 
Personal covenant to pay unpaid mortygage-debt— 
Limitation, . : $ 
Whena mortgagee sues op & personal covenant to 

make the mortgagor responsible for any deficiency in 

the realisation of the mortgage-debteout of the mort- 
gaged properties, the claim would be barred after three ` 
ears. P. O. Gaxesm LAL | PANDIT v. KHETRAMOBAN ` 

Maina A P R.1926 P. 0.56, 24 A. L. J. 615; 43 

O. L. J 545; 28 Bom. L. R. 931; 24 L. W. 50; 51 M. 

L. J. 82; TP. L. T. 501; (1926) M. W.H. 533; 3 0. W, 

N. 591; 5 Pat. 585 ~ ii 839 ° 


E e 
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ile at Act (IX of 1908)})p8. 5. Limitation Act—1908—sontd. * ra 
See O. P. O., 1908, O. XXI, zn. 96 236 à aa att s . 
See PUNJAB Courts AoT, 1938, s. 41 565° of 19%), s. 886—Municipality, power of, to close street 


~ 8, 5—Delay in fling appeal due to erroneous 
"legal advice—Reasonpble diligence—Hxtension | of 
tyme. A < 
Where apy aa an appeal in a wrong Court 
under the advice of his Plede, he is not precluded 
| from showing that it was owing to the reliance 
placed on auch advige that he could not present the 
appeal in the proper forum within the proper time 
he true paide in sugh a cdse is whether the appel- 
elant acted with reasonable diligence in the prosecu- 
tion of the ‘appeal. GC DEBENDRA Nata SINHA v. 


NAGENDRA Nata SINHA Sanas Roy, 43 O. L. J.106; 30, 


O. W. N. 479; A. I. R. 1926 Cal. 688 245 


- 8. 5—Extension » of period of limitation, 
request for—Appeal not filled, effect of. 

The question of extending time unders 5 of the 
Limitation Act arises when a memorandum of appeal 
accompanied by certified copies of the decree and 
the judgment are filed. Parties are not entitled to 
invite the Oourt to decide the question of limitation 
before they actually file an appeal. A Ram Suanar Rar 
v. DHARAM Ras SINGH, 24 “A. DL 602; A. L R. 1928 
All. 555 959 


—— $, 12—Copy of decree applied for awvhken 
appeal within timeby virtue of deduction allowed 
for obtaining copy of judgment—Computation of 
time. e 4 
Where a copy of the decree is applied for at a time 

when the appeal if filled would be within limitation 

by virtue of deduction allowed to the appellant of the 
days spent in obtaining copy of the judgment, the 
time spent in obtaining copy of the decree should 
also be excluded in addition to the time required for 
obtaining copy ofthe jadgment in computing the 
persed for filing of appeal. L Raga RAM v. Nanya MAL- 

ata MAL, A. I. R. 1926 Lah. 529 œ 302 
~ $, 14. See C. P. 0, 1908,8 37 (b) 587 


so 8&8 22— Presidency To Insolvency Act 
(IIHI of 1909), 8. 17—Adjudication—Vesting order 
—Suit instituted by insolvent to recbier property— 
Oficial Assignee impleaded after expiry of limita- 
tion, effect of. ° 

Where a vesting order ig made under the provisions 
of s. 17 of the Presidency Towns Insolvency Act, the 
whole of the insolvent’s property passes to the Official. 
Assignee and nothing is left vesting in the insolvent 
which would give him a aes o action to institute a 
suit to recover any property be onging to him. Where, 
therefore, a suit is instituted by an insolvent, after a 
vesting order has been made, and the Official Assignee 
is not impleaded as a plaintiff till after the expiry .of 
the period of limitation, the Official Assignee must be 
treated as a new plaintiff within the meaning of s. 22 of 
the Limitation Act and the suit must be dismissed as 
barred by tinf’«B Sayan Daup SayaD MAHOMED v. 


Morna MaAHOMED Sayan, 28 Bom. L. R. 554 A. L R. 
1926 Bom. 366 538 
——— 8, 24., See Oontrraor Act, 1872, s. 73 913 


~ 9,144, See LIMITATION Abr, 1208, s. 134 
à 644 


= 8, 147, ope of. ° f 
Article 147, Limitation Act, is only applicable to a 
suit on an English mo , that is to say, a suit in 
` which the plaintiff is antitled to claim either fore- 
closure or sale. A Kaan Bamar v. MAHURMUN, A.I R. 
1926 All. 551 100 
= 86h. |, Rrt.,2—U. P. Municipalitues Act (IT 





—Obvil suit, whether maintainable. - 

A suit for compensation against a Municipal 
Corporation. for loss ca by its servants in the dis- 
charge of their duties by acting negligently and 
maliciously falls under Art. 2 of Sch. I to the Limita- 
tion Act, but in U. P. the period of limitation is 
extended to six months sunder s. 326 (3) of the U P., 
Municipalities Act. A MUNICIPAL Boarp, Benares v 


“BEHARI Lat, 24 A. L. J. 682; A.I. R. 1996 All. 538 ° 


á 1030 

-=——- Sch. |, Art 10. Sge Liarrarion Acr, 1908, 

Scu. I, Arr. 120 e 138 
iammm —— AAE 11A. = 


In cages where the application of Art. 11A of Sch. I 
to the Limitgtion Act is in grey ou, the important 
thing to see is what was asked in the claim pr@eed- 
ings and what is asked in the subsequent suit. M 
SHANMUGAM PILLAI v. PANCHALI AMAL, 23 L W. 55]; 
50 M. L. J.681, A I R 1926 Mad. 683; 49 M. 596 209 
—— m Art. 52—Sutt for price of grain sold 

and delivered—Acknowledgment of recerpt~ Burden 

of proof. - 0 

A suitfor the price of grain sold ahd delivered 
where there is no indication in plaintiff's account books 
that the contract was to return the grain in kind 
falls under Art. 52 of Sch. 1to the Limitation Act 

Where the defendant admits having signed the 
acknowledgment inthe plaintiffs’ account book the 
burden is on him to? prove that the grain was not 
delivered L Diwan SINGH TIRLOK SINGH v. BAUDAGAR 
Sisan, 8 L. L. J. 322 25 


Art. 33. See Contract Act, 1872, 





8. 73 





e 913 

— —————— Art. 118. . 
See CONTRACT Act, 1872, s. X. 913 
See Conrract Act, 1872, s. 128 707 


anam anan Arts. 120, 10 —Registration Act 

(XVI of 1908), 8. 47-—-Pre-emption— Leasg—Limita- 

tion, commencement of. 

A suit topre empta lease is governed by Art 120 
and not by Art. 10 of Seh. I tothe Limitation Act, 
and limitation begina to run from the date of the 
execution of the lease-deed and notfrom the date of 
ite registration. , $ a 

Under s 47 of the Registration Act, although a 
document so long as it remains unregistered is not 
valid, yet as soon as it has been registered it takes 
effect from the date ofits execution A Gopar Ram v 
LAOHMI Misir, A. I R.1926 All. 549 138 


—_— > Art.123—-Ezecutor de sen toit— 
Person taking possession of estate, liability of —Surf 
for accounts by legatee—Mesne profits, claim of— 
Limitation, e : 
Where an executor does not enter ufon his duties 

and a third personetakes possession of the prepeity of 

the deceased and remains in management of it, with- 
out the consent of the executor, he must be held to 

be an executor de sontortand A silit against seh a 

person for accoynts is governed by Art 123 of Sch. J 

to the Limitation Act and he is liable to account for 

mesne profits for a period of 12 years before suit 
Article 123 of Sch. I to the Limitation Act applies to 





ema aan 





all suits for legacies against any person rightly or® 


wrongly in possession of the estate under, such cir 
cumstances that he is bound to deal with it as the 
estate of the deceased. M Gopana CRETTI v NARAYANA- 
SWAMI OHETTI, 23 L. W. 5289A, LR. 1926 Mad 681 
® . °, m 3 
o 
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Limitation Aot—1908—oontd. . 


Suit by co-heir ‘to recover share of proptrty— 

Limitation. 4 

Where a disputed share in the estate of a deceased 
person id claimed, whether against an administrator 
or aco-heir ora person merely in possession, the 
Article applicable is Art. 123 of Sch. I to the 
Limitation Act. Whege, however, co-heirs agree to 
gnjoy the pepe left by the deceased oiy with- 
out effecting a partition, Art. 142 or 144 of 
the Limitation Act will apply to a suit by one of the 
co-heirs to recover possegsion of his share of the pro- 


Pars $ 

ere a plaintiff's right to recover certain pro- 
perty has already been extinguished it cannot be 
revived by a trespasser taking possessio% of the pro- 
pert R Ma Bax Bun v. Ma Mauwa, SBur. L. J. 4; 
A LR, 1926 Rang. 95 51 
mamar Arts, 130,131—Landlord and tenant 

—Encroachments—Adverse possession—Assessment 

of rent—Limitation—Burden of proof. 

A tenant is a trespasser with regard to a piece of 
łand mot forming a part of his tenancy, and if his 
adverse possession for morg than twelve years is of the 
absolute interest, the landlord's proprietary right 
is extinguished, but if his adverse possession is only 
of the limited interest, 4. e., the interest aa a tenant, 
the landlord's claim for the assessment of rent is not 
barred except under Arts. 130 and 131 of the Limitation 
Act. 

If the tenant claims that the land is rent-free, the 
suit for rent falls under Art. 130 and must be in- 
stituted within twelve years from the time when the 

ight to asse@s the ina first arises and this right may 
i. se hen it comes to the kmowledge of the landlord 
that the tenant claims ib as rent-free. 

But if the tenant clainfs the land to bea part of the 
tenancy it means that rent is being already pee fog 
the land and so more rant is not payable. that 
case a suit to establish a right to assessment of rent 
is governed by Art. 13l and limitation does not ran 
until there has been a proper demand and a refusal. 

The mere fact tbat a tenant holds some land under 
the landlord ia not sufficient to throw upon the land- 
lord the burden of proving that in respect of any 
other land in tHe-estate which the tenant may “be 
found to be in possession of, he has no right asa 
tenant, and if the land in dispute does not lie 
contiguous to any lands of the admitted tenancy, the 
onus is on the tenant to prove that it is a part thereof. 
£ DEVENDRA NARAYAN MAJUMDARVY JRUMUR Pramanix, 
43 O. Lt J. 387; A. I. R. 1926 Cal. 883 A 622 
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ee Art 131 — Inamdar — Assessment 


pecovered atsmaller rate than actual assessment ~ 
, Right to gaim assessment, dental of—ZIntroductron 
of fresh survey rate—-Limitation. 
Where an mêmdar continues to receive a smgller 
rate of assessment from his tenants than the actual 
sment afd es no demand for the actual 
So pain that factgvould not debar him from claim- 
in@’the actual assessment at any time if.he chooses 
to do so. Once, however, he claims the assessment 
and the right to claim sueh assessment is denied by 
the tenant, limitation begins to run against the inam- 


® dar, and the fact that a fresh survey rate is subse- 


* quently introduced would not create a new right in the 


einamdar to recover that particular rate of assessment 


from the tenant. B Sger BALA MAHARAJ v. SAKHARAM 
VANKATRSH JOBHI, 28 Mom. L. R. 633; A. I. R. 1926 


Bom, 345 |, 4 851 
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Limitation Act—1908--contd. e 


—— 8ch.1, Art ?32—Moritgage—Covenant to- 
pay interest yearly—Option given to mortgagee to 
add interest to_princtpal-—byit to recover principal 

» and interest——Limtitation ‘. f 
A mortgage-deed contained the following covenant: 

“We shall redeem the aforesaid property at the end of 
the atipulated period on payant ofthe said sum with , 
interest at the rate of 8 annas per cent. per month 
calanlated from the date of the execution. We, 
shall continue to pay the interest in a lump sum 
every year. If interest for any year ig not, paid ands 
the whole or,any portion of the interést*remains due 
a With the consent of the mortgagee then that amount 
shall, at the end of the year, be added to the principal 
and we shall pay interest on that amount also at 
the aforesaid rate. Simflarly the entireamount of in- 
terest and opoe interest remaining unpaid shall 
be added to the principal and shall also carry interest 
at the rate of 8 annås per cent. per month, or tle mort- 
gages may preserve the mortgage-money, bring a suit 
for interest only and realise the amount by enforcement 
of hypothecation lien against our property.” 

In a suit to recover the «mortgage-money together 
with arrears of interest: 

Held, that upon a proper construction of the covenant 
contained in the mortgage-deed with regard to the pay- 
ment of interest, interest could be awarded only for a 

riod 12 years prior to the suit. A MENDAI Lau». 

ULARBY LAL 249 


Art. 132~—Mortgagee, not put in 
possession—Suit for money —Limutation. 

A suit for recovery of money due on a mortgage 
where the mortgagee was never put in possession, 
though the mortgagor had covenanted to do so, is 
governed by 12 years’ limitation under Art. 132, 
Limitation Act. A Kaan Sasatv. MAHURMUN, A I, 
R. 1926 All, 551 ; 100 


a Att, 134—Alienee from trustee for 
value —A pplication of section. 

Article 134, Sch_T tothe Limitation Act, is not re- 
stricted in its application ¢o the purchaser in good 
-faith but applies equally to an alienee from a trustee 
for value even when he takes the property with full 
knowledge that the alienor is acting in excess of hig 
powers lL. Narain Dass v. BARDUL SINGH 699 
—— m Art. 134.—Morigage— Purchaser from 

. mortgagee—Good faith—-Burden of proof—Redemp- 
o tion, suit for— Limitation, 

Where a person keljeving that his vendor has an 
absolute interest in a certain property, of which he ig 
in fact only the mortgagee, purchases the same for 
valuable consideration, a suit brought by the original 
mortgagor or his heirs to redeem the property from 
such purchaser, if brought more than 12 years after 
the date of the sale, is barred by limitation under 
Art. 134 of Sch I to the Limitation Act. Mere con. 
structive. notice of the mortgages Without «actual 
knowledge is not sufficient to deprive” the chaser 
ofthe benefit of Art. 134, nor can mere failure to 
make enquiries as to the true state of the title of hig 
vendor operate t6 Iris prejudjce. 

It is for the person who asserts that a trangaction ig 
something different "from “what on the face of ıt it 
poe to be, to substantiate his assertiðn It ig not 

or the purchaser who claims the benefit of Sch. T 

Art. 134, Limttation Act, to prove affirmatively that he 

was ignorant of the real state of his vendor's title. oO 

Honoman SINGH v. Umrao KUA, A, L R, 1926 Oudh 
d 


sex e . 143 
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Vol, 95) 


Limitation Act—1908--contd. 


——_—— $ch. I, Arts. 134,144, applicability of-* 
Trustee, suit by, to recover property improperly 
alienated by predecgssor—Lease, permanent, whether 
transfer—Limytation. i 

* A suit by a trustee to recover possession of pro- 
rties improperly granted on permanent lease by 

his predecessorrin-office is not governed by Art. 134 

or Art. 144 of Sch I to the Limitation Act. 

e A permanent lease cannot bs regarded as astréns 

fer for consideration contémplated under Art 1340 

Sch. Itp the Limitation Act. M  DLaxksSHMINABAYANA 

Korora vt Ragamara, 21 L. W. 2964 A. I. R. 1925 

Mad. 796 10Q2 


Arts, 134, 144— Possession against 
shebait—Adverse possession against his successors. 
Where property belenging to a deity has been 

acquired under a sale in exegution ageinst the shebait, 

and possession. retained under it, the ssession 
becomes adverse against the successors of the shebait 
from the date of his death, at any rate. G MANINDRA 

NARAIN Roy v. Exzourors, ESTATE or BHUBAN OBANDRA, 

430. L. J. 394° 30 0. W. N. 740, A. I. R. 1926 ier Vee 

ee aaa Art 142. See LIMITATION Act, 1908, 
Son. I, ArT. 123 514 

rt. 144, . . 


Á at rr 








See LANDLORD AND TENANT 101 
See Lrurration Aot, 1908, Sou I. ArT. 123 514 
See LIMITATION Act, 1908, Soa. I, Arr. 134 1002 





Art. 144—Arrears of revenue— 
Land made over by Collector to third person for 
definite period—Possession held after expiry of 
period, nature of—Adverse possession—Suit by 
owner to recover possession-—Limitation. 

The zemindar of a particular thok allowed his 
revenue to fall into arrears and the land was taken 
under the direct management ofthe Collector. Subs 
sequently’ it was made over to the defendant, a co- 
sharer of the mahal in which the thok was situate, for 
a certain period on his agreeing to pay the arrears of 
revenue to Government. More than 12 years after 
the expiry of the period for which’ fhe thok had been 
made over to the defendant the zemindar sued to 
recover the land from the defendant: 

Held, that defendant's possession was that of a 
lessee of the land from Government, and that when 
he held over at the end of the period for which the 
land was made over to him, his possession beeame 
adverse to that of the zemindar and that the present 
guit was consequently barred by time. A KANHAIYA 
Lar v, NANAO RAM, L,R 7A, 271 Rev.; A.I R. 1926 AlL 
584 103 
aaa Art. 144~ Hindu Law—Religious 

institution—Idol—Mahant, pesttion af—Adverse 

possession—Part: land—Presumption—Delivery of 
ion through Court, effect of. 

‘An idol fostalled in a particular asthan ig a juridical 
person capable of holding property and getting it 
ma d through its manager, shebait or mahant. 
Such & mangger, shebatt or -mahant would represent 
the idol or the institution for the time being com- 
pletely, and possession, if adverse, ‘against the mahant 
for the time being must bé deemed to be adverse 
against the idol or the institution, unless the character 
of the alienation under which possession was taken 
could be deemed ta@enure only for the lifetime of a 
particular manager, shebait or mahant Adverse 
possession in such a case begins to run from the date 


- whan the ali@heg takes possessioh of the property 
a 
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Limitation Aet—1908-—contd.. , e 


J 
alienated and each succeeding manager, shebtit or 
maRant cannot get a fresh start so far as the question 
of limitation is concerned, upon the ground of l's 1 ct 
deriving title from any previous manager, the va n 
being that the succeeding managers, sheba @ or 


mahants form a continuing representation of th . ol 
or the institution to which the endowed property : ag 
been dedicated. . œ ° l 


Jf a particular land bears the character of perti 
land, jungle land or tank land the owner of sues lend 
is aot required, in view of the character of the lard 
to prove his possession ower the same by pi wong 
overt acts of possession. The law presfmes \ 4} 6 
session to continue till he is dispossessed, whi. 18- 
possession can only take place if another , er on 
asserts clegrly that heclaims the right to hold } -sres- 
sion as owner or shows by his conduct an M&t-nt.on 
to exclude the actual owner. 

Where, therefore, a mortgagee of a plot of p. rti 
land after having foreclosed the mortgage ts cs 
formal delivery of possession of the plot through t'o 1t, 
he must be deemed to have dispossessed the wn, rt- 
gagor of the said land, and such dehivery of } 16 's- 
gion would, in the eyes gf the law, be deemed tl re 
destroyed the presumption as to the contin: n of 
possession in favour of the actual owner ard he 
possession of the mortgagee or, his representatiyc in- 
mberesi would become adverse not from th t me 
when overt acts of physical possession are com:yit:ed 
by him, but from the date when delivery of jos 25- 
soin of the property is taken from the Cout. O 
PRAKASHDAS V JANKI BALLABHA Saran, A LE 1:96 
Oudh 444; 30, W. N. 1 Sup 27 

—8ch. |, Art. 166 —Date of sal, m'ai ra’ 

The date of sale wł#thin the meaning of A.: 106 

of Sch. I to the Limitation Act is the date wh n ‘he 

roperty is put up for sale and knocked down 'o ‘he 

ighest bidder. Vana KHUSHAL PATIH, v RATAL 
Brarpas, 28 Bom. L. R. 510; A. I. R. 1926 Bom. . 34 


5 





549 
—— Arts. 181, 182—Ezrecution of tec -ee 
—Appleations fot different  reliefs— Bude m nt 


application, whether wn revival of earlier appl -u. on ° 


—Declaratory suit by unsuccessful claimant, ef. o 
—Limatation, extension of—Sgle—Applreatut Ly 
rchaser for delivery of possession—Limitatn 
here the reliefs claimed in two successive a; pl -a- 
tions for execution are different, the subseque t 2p- 
plication cannot be regarded as a revival of the: ar’ er 
application. Moreover, unless there is a suspen. 0 of 
the execution’ proceedings without any default on" he 
part of the decree-holder, the principle of the ʻevival 
ofa former execution petition cannot be atl: d*in 
favour of the decree-holder. . 

The mers pendency of a suit byean unsucces: ul 
claimant to property which has baen attached in: ve- 
ecution of a decree, will not, in the absence of an 
injunction restraining further exeqution proceedings 
operate to‘extend the period ef limitation forex mu 
tion of the decree. * 


An application for delivery of Possession th J o- ki 


perty purchased in execution of a decree is gover: 

by Art. 181 of Sch I to the Limitation Act and i . 
more than three years from the date of the cor 31, m- 
tion of the sale, is barred by time. The mere pei lu Cy 
of a suit by an unsuccessful claimant to “the prop ty 
does not suspend the right of the auction-purct* ser 
to apply for the rane! qÉ ossession. M Lavi: Iya 
v, Mazur HANNISA, (1926) N. 317; A. L R 1328 
Mad. 698 * : o * © 74g 


1114 s 
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è 
Sch. |, Art. 182 (4)—Amended decree, 
execution of- “Dati of amendment”, meaning of. 

: Ths date of amendment of a,depres under Art. 182 
(4) of Sch. I, to the Limitation Act is the date on which 
the order for amendment is passed and not the date 
on which the decree is actually altered or corrected. 
M Vexxatasaur Narpu v. VBNKATASUBBA Naru, 50 M. 
L. J. 554; 23 L. W., 692; 4. I. Re 1926 Mad. 747; 49 M. 
804 196 


Lis pendeng, See 'TRANGFER or Propgrty Aor, 1883, 


Malabar Law-—Alliyasamhana family—Marriage 
expenses of junior member—Liability of ejman. 

The marriage expenses of a junior member ofa 
Malabar tarwad or aliyasanthana family form a'part 
of his “right to maintenance” and he is®ntitled to 
claim them from the karnavan or ejman. 

The iunior member of a Malabar tarwad or aliya- 
santhana family is entitled to claim from the karnavan 
or eyman for his maintenance all his "n ex- 

nges”, the ‘justification for such a demand being 

igundgubted co-ownership of the tarwad property. 
Such expenses when defrayed by him would pace 
penses incurred by ethe karnawan for tarwad purposes 
and would bind the tarwad, 

What expenses are reasonable and proper must be 
decided by the Court according to the circumstances 
of each case, M Kisanar BHESHAPPA SHETTY v. KIJANAR 
Davasa Sperry, 50 M. L. J.434; (1926 M W.N. 413; 
49 M. 407; A. I. R. 1926 Mad. 723; 34 L. W. 269 401 
— Kanom—Mortgage by kanomdar—Redemption 

of kanom—Mortgagee of kanom, position of. 

A malabar wagon is an anomalous mortgage, being 
a cembingtion of a aapa A mortgage and a lease 
for 12 yedts; the kanomdar no right to sell the 
jenm property. His only right is to remain in posses- 
sion until he is re-paid the kanom amount plus the 
value of improvements. A mortgagee of that interest 
takes his mortgage subject to the liability of the 
kanomdar to be redeemed at the end of 12 years. 

The tenant’s right to have an account of the costs 
of improvements in such a case, is analogous to the 

. right to a chose-in-action and the landlord is not 
affected by a tranafer of it unless he has notice of it. 





Ther@is no privity edbetyeen the jenmi (or owner ofe 


the property) and the mortgagee of the kanomdar's 
interest who is not in possession of the estate. If ths 
kanomdar faila to pay rent to the jenmi, the jenmi 
could not recover it from the mortgagee because there 
is neither privity of estate nor privity of contract 
between tham. 

Where the landlord, without notice of a hypotheca- 
tioh crpated by the kanomdar redeems the kanom, the 
interest ef the mortgagee of the kanomdar's right also 
comes to an en@ and he cannot, in executioh of his 
mortgage decree, bing the kanom to sale. M Viswa- 


NATHA IYER v, OHIMMURUTTI Ama, (1926) M. W, N.° 
3 


249; A. I. R. 1926 Nad. 650; 23 L. W. 761 `, 


LA 4 
Malichus prosacutlon—Defendant, responsibility 
© of, for criminal charge—Burden of proof. 
In a suit to recover damages for malicious pro- 
secution it is not incumbent upon the plaintiff to 
ve thathe was innocent of the ener ce apen which 
e was tried. It is enough if he establishes that the 
proceedings complained of terminated in his favour, 
if feom their nature they were capable of so terminat- 


A person who gives infofnation to the authorities 
whick dirgctlyteads to the prosecution of ‘another is 


INDIAN CASES. 


|| 
l. ; 
(1926 


Mallolous prosecutloti—concld. + ‘ 
® 


Tfable in an action for m@icious prosecution if the 
proceedings terminate in favour of,the accused per- 
son. Jt must, however, be establi 
antewas solely responsible for the institution of the 
criminal proceedings and unless the plaintiff estab- 
lishes the fact his suit must fail. P C BALBHADDAR 
Srxan v. Bangi San, 24 A. L, J. 453; 3 O W.N. 499; A. 
I. R. 1926 P. O, 46; 43 O. L. J. 521; 28 Bom L. R. 921; 
Wana W. N. 482; 51°M. L. J. 48; 30 O. W. N. 866: 
90.0. 163;7P L. J. 591 (P. 0.). 329 


ed that the defend- ' 


— Necessary ingredients- False complatnt and, 


tion—Malice and want of sufficient and 
le cause. 

In a suit for compensation for malicious * prosecu- 
tion in order to succeed the A ag must prove (1) 
that he was innocent and t his innocence was 
conclusively made out; (2) that there was no reason- 
able or probable cause for the prosecution and (3) 
that the proceedings were instituted with a malicious 
spirit and not in furtherance of justice. 

The fact that the allegations in the complaint as to 
the intention and motive of the plaintiff were false to 
the knowledge of thecomplainant and that he supported 
his complaint by false evidence has an important bear- 
ing on the question of malice and want of probable 
and reasonable cause. B ALAMKHAN MAHOMEDKHAN v, 
BANEMIYA RASUL, 28 Bom. L. R. 459; A. I R. 1926 
Bom. 306 39 


Madras Estates Land Act (| of 1908), 88. 6, 8 
—“‘Acquired" in 3. 8, whether covers case of sur- 
ender f 


r ; 
The word “acquired” in the exception to s.8of the 
Madras Estates d Act covers a case of surrender. 
Per Phillips, J.—The so-called axception tos. 8 of 
the Madras Estates Land Act is in effect a substan- 
tive provision and thereis no necessity to qualify 
4ts meaning by the preceding clau 
Per Ramesam, J.—Section 6 
Estates Land Actis not intended in any way to 
yern the exceptionsto s. 8 or to control its general 
ene and i? there is any “conflict the exception 
which refers to inamdars only must be taken to over- 


ride the general provision in's. 6, cl. (2) which refers 
to landholders generally, and not vice versa. M 
JAMMALAMADAKA SUBRARAYUDU v. IDUPUGANTI Rara- 


Ses. e 
2) of the Madras. 


swar, 50 M. L J. 535, A, I. R. 1926 Mad. 661; 49 M. ° 


620; (1926) M. W. N. 697 92 


——- ss. 40 (3), 168, 169—Settlement of fair 
and equitable rent——“Preceding ten years,’ in 8 10, 
meaning of—Discretion of Settlement Officer—Civil 
Procedure Code (Act V of 1908), 8. 115~—Board 
“of Revenue, orders of-— Revision. 

In settling afair and equitable rent under s. 168 (2) 
of the Madras Estates Land Act, the Settlement Officer 
is entitled torely upon the provisions of a. 40 (3) of 
the Act dealing with the commutation by Suit of rent 
payable in kind, and to take into considération the 
average valueof therent actually accrued due to the 
landholder during the preceding ten years other than 
the years which the Local Government may notify to 
be or to have been’ famine years in respect of any 
local area, i. e, the ten years ‘preceding the year in 
which the Collector determines the amount of the 
commuted rent and excluding from the ten years, any 
year or years which may have notified as famine 
years by Government. The exclusion of any year 
or years from the ten years’ pre 

y 


that the statutory term is there ded; 9 


oes not mean 
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Section 168 of the Madras Estates Land Ac? 
-leaves a large digcretion to the Settlement Officer 
' as regards the actual method to be adopted by him 
in settling the queetion of fair and equitable rgnt 
on any hélding or village and neither s. 168 nora. 
_ 40 prohibits any particular method. 

he average ef ten years is only to form one of the 
considerations for the fixing of commuted rent, and the 
Gourt is at liberty to take othbr facts also into con- 
sideration, where the, circunfstances are peculiar, such” 
as where some ofthe years are extraordinary years. 
e Where œ Revenue Officer calculated for each village 
the average annual value of the rent® based on 
value of rent which accrued due in kind for each o 
the ton preceding years and then divided this rent 
amongst the various fields My considering the nature 
ae soil, the irrigation -facilities ete., of these 
fields: 

Hetl, that the method adopted’ was a proper one, 
| The High Court has revisional jurisdiction over the 
orders of the Board of Revenue passed under Oh. XI 
of the Madras Estates Land Act. M MRMUPU Ramarra 
v. ZEMINDAR OF Manpasa,(1926) M, W N.381; A. LR. 
1926 Mad. 760 963 


———~38. 53, 112, Ch. Vi—Sale of holding—Tender 
of proper patta— Patta for previous year obtamed by 
poe effect of. 

nder the Madras Estates Land Act all that a land- 

lord has to do to justify precsediaee under Oh VI 

of the Act is to tender to the ratyat such a patta as the 

latter is bound to accept. 

There is some difference between the wording of 
g. 52 (3) and that of s 53 (1) of the Act but 8. 53 is 
confined to proceedings under Oh. VI and these pro- 
ceedings are controlled by the conditions set out in 
8. 53 (1 

T fact that the patta granted by the landlord for 
the previous year was wrong b®th as to rent and 
extent of holding, owing to the fraud and collusion of 
the karnam of the estate with the tenant, and there was 
mo suit under s. 56 of the Madras Estates Land Act 
for acceptance of a proper patta far-the succeeding 
year, does not render a sule of the holding under 
s. 112 of the Act, held for non-payment of rent after 
tender ofa valid patta for that faslt, invalid. 

e Per Viswanatha Sastri, J.—There is no inconsistency 

between s. 52, cl. (3) and s. 53 of the Madras Estates 

Land Act. Even assuming thatthe two sections have 

to be reconciled the word “decreed” -in cl (3) of s> 52 

may be taken to include the dedision on the validity 

of the patta in a contested suit under s 112 of the Act. 

M Sonal PILLAI v. VEDAJI BASKARA THIRUMALA Rao, 23 

L. W. 625; A. L R 1926 Mad. 758 250. 

———~ SON. A, Art. 8— Words» “proceedings for 
ascertaining the rent" and “by which rent is finally 
ascertained,’ meaning of— Rent, suit for—Limita- 
tian, comnfescement of 


The period of limitation. prescribed by the Madras 
Esteteg Land Act for a suit for rent is the date when 


the arrears become due, or where there has been a suit 
or other proceeding for the purposg of ascertaining the 
rent, the date of the decree or order by which the 
rent is finally gscertaiftted, Whichever may be the 
later datg 

The words “ascertaining the rent” and “by which 
the rent is finally asqrtained” in Art. 8 of Sch. A to 
the Madras Estates Land Act are restricted to the 
actual rate of rent so that every proceeding necessary 


to enablethe ldAdlprd to sue for rent is not within. 
+ 
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4 
the words of the Article. Unless, therefore, s suit is 
striftly a suit to ascertain the rate of rent, there will 
be no extension of, limitation for the recoveiy of 
rent. M GHULAM GHOUSE v. PAKKIRI ROWTHER, A I 
R. 1926 Mad. 782; (1926) M. W. N. 385 i 1014 


Madras Local Boards Act (XIV of 1920), ss, 
159 (1), 207 (1), &-3—Nottce to remove alieg d 
encroachment— Negotiatrions—Issue of fresh notice, 
legality of—Failure to obey notice—Prosecut.cf.— 
Lamitation, 

A Union Board issued a notice under s. 159 (1) uf 
the Madras Local Boards A&t to the accused to reno: e 
an alleged encroachment in front of his house, bat in 
the representations of the accused, a fresh mmquisty 
was commenced and asa resultof ita fresh roti: 6 
was issued‘to the accused for removal of the engroaci- 
ment. Ina prosecution under s. 207 (1) of the Act 
for default in complying with the notiee : 

Held, that it was competent to the President cf the 
Union Board to issue a fresh notice after the elise f 
the enquiry which was initiated at the suggestion of 
the accused, and that a complaint filed hefere tue 
expiry of three months from the date*of*the gc und 
notice was not time-barrel by virthe of s 29307 re 
Act. M RAGHAYAOHARIAR y., PRESIDENT, Union Bul po 
Trevvettors, 23 L. W.620; 27 Or.L J. 824: A. Jit. 
1926 Mad. 806 600 


Master and servant—Tort by servant--Alosl- 
liability of —Malice. 
A master may be Liable even for wilful and deliber- 

ate wrongs committed by his servant provided thcy 

be done on the master's account and fop his purposes 

and are such acts as might in some circumstance st e 

within the lawful course of employment, *and tls 

although the servant's conductis ofa kind actual y 

forbidden by the master. f 
An Engineer acting through spite against an eren y 

and keeping aroad closed to cause inuy te thit 

enemy cannot be said to be acting in the conduct «f 

his employment and P the interest of hib mestr, 

A MUNICIPAL BOARD, BENARES v. BRHARI LAL, 24 A. |, 

J. 62; A. I. R.1926 All. 538 30 


Mercantile usage, requisites of 6 

A mercantile usage is not valid unless it ig re sco: 
able and it cannot be deemed to be reasonable unje -a 
it be fair and proper and such as reasonable h: ue ct 
and fair minded men would adopt. 8 Mercua-trg 
BANK OF INDIA LTD. v. ROCHALDAS GIDUMAL, A, I. R 
1926 Sind 225 ° i 358 


Minor—Alienation by guardian—Payment of berrod 
debts—Benefit of the minor. ar 
Payment ef unenforceable debts gn behalf cf a 

minor cannot be regarded as beneficial to then, in 

and does not justify an alienation oPhis property by u 

guardian. L Karman v. Fazar HURSAIN "4105 

-———— Guardian ad litem—Fatlurt to put forwara 

valid defence—Gross negligenc€—Suit to set asile 
decree, e e 
Failure on the part of a guardian ad litem of a 

minor defendant to put forward a valid defence in 
his behalf at the trial of a suit amountgto [ros 
negligence such as will entitle the minor to set Serle 
the decree, 6 : 
The question whether the facts found cons-itute 

gross negligence is a question oflaw. M Kosar R 

SRINIVASACHABLU V. Kopurn® MuUNIRATHNA NAIDU, . 1926) 

M. W. N. 350; A. I R. 1926 Mad. 905 |. 7 


e 
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Mortgage—Additional sum secured on pro 
e already tinder mortgage—Interest, whether ep 
on property. mi, ae . 
When a mortgagor agrees to pay interest om an 
additional sum of money raised ọn the security of the 
property already mortgaged, the presumption is that 
the principal as well as interest is a charge on that 
roperty and is payable upon redemption. L MULKE 
Rag Vv, AMIN CHAND 134 


Foreclosure sere defective— Effect. 
See LAND REDEMPTION AND FORHOLOSURE REGULA- 
TION (Ben) 1908 < 863 

Gift of mortgaged property—Acceptance “by 
donee, whether acquiescence in mortgage. See 
Gir? 406 

Mortgagee's possession, when adverse. See 
ADYRRSE POSSESSION - 9 
= Personal remedy, against mortgafor, barred 
—Surety. See Contract Act, 1572, s. 128 707 


~ Prior mortgagee, whethercan redeem subsequent 
motigage—Partial payment of prior mortgage— 

Mortgage security split up—Subrogation—Right of 

suit on prior mortgage barred—Suit for possession 

By sulsequgnt, mortgagee—Prior mortgage, whether 

can be used as shield. 5 

Of any number of mortgagees, the later can always 
redeem the earlier but the earlier cannot redeem the 
later except by consent. 

A person who is in possession of the mortgaged 
property and who has paid offa prior mortgage is 
entitled to use the prior mortgafe as a shield in 4 
suit for possession by a person whose righta arose 
subsequently, irrespective of the question whether he 
can or cannot enforce his rights in respect of the prior 
moyt e by st. 3 

ord’mto sustain a claim fer priority under s. 74 
of the Transfer of Property Act, there must bea com- 
plete discharge of the morfgage debt A partial dıs- 
charge of a prior mortgage by a subsequent mort- 
gagee or purchaser does not entitle him to subroga- 
tion. But this principle has no application to cases 
where the mortgage security has become split up., N 
PrReMSaUKHDAS v. PEBRKHAN, 8N.G. J. 157; A. IR, 
. 1926 Nag. 21 979 


Redemption—Adverse possession. 

As*between mortgagor and mortgagee or their re, 
presentatives, neither exclusive possession by the 
mortgages for any length of time short of the 
statutory period of sixty years, nor any acquiescence 
by the mort r notamounting toa release of the 
equity of redemption, can constitute adverse posses- 
sion or wilbbe a bar or defence to a suit for redemp- 
tiqn if the parties are otherwise entitled to redeem. 

As patween a mortgagor and his mortgages, neither 
can deny the title of the other for the purposes of the 
mortgage. A mortgagor cannot deroga from his 
grant so ay to defeat his mortgagee’s title, nor can the 
mortgagee deny the title of the moftgagor to morta 

the propertya O NIRANKAR PRASAD V. BECHAT, A. 
TE 1926 Oudh 51% . 849 


m Redemption, sale of equity of—dAgreement by 
purchaser to pay off mortgage—Personal liability, 
whethér incurred. 

e A purcBaser of the equity of redemption of mort- 

gaged property who agrees to pay off the mortgage 

with a porton ofthe purchase-money which is left 
with him does not’ inour any personal hability in 
respect af the mortgage debt. PC Nawru Prasan 

Sinan v. Kamta Prasad Sifan, 3 P. L.T. 637, 260. 

W.-M. 77]; Ab R, 1923 P.O. 54 e . 970 


. 
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o——_— Redemption, suit for, barred as against some 
A i aia ad whether maintainable as against 
others, 


Ore of several mortgagees cafinot restrict the right l 


of the mortgagor to redeem the mdrtgaged prope 
in his possession unless he can show that i has 
been in soma way prejudiced, 
Mme that as a si of fact at ea time when 
redemption is sought the mortgag been pai 
off cece the profits. . jk pag 

Although a mortgagor may be unable to redeem a 
portion of the mortgaged property from aqmé mort- 
gpgeos owing t8 the bar of limitation, he is entitled to 

alm to redeem the balance of the mortgaged pro- 
perty in the possession of other mortgagtes, if his 
sult with regard to thelatter is within time. B 
JADHAV GOPAL V. SAMAL BROHÅR, 28 Bom., L. R. 545: A, 
I. R. 1926 Bom. 363 ° 511 
—-—— Redemption euit—Burden of proof. . 

In a suit for redemption the burden lies upon the 
plaintiff to prove the mortgage set up by him and to 
establish that the mortgage is still subsisting He 
must establish when the mortgage wus made and for 
what amount. 

Defendant filed a suit against the plaintiff fora 
declaration of his proprietary title to certain land on 
the allégation that he was a mortgagee whose mort- 
gage had become irredeemable. The defendant was 
given a decree declaring that he was entitled to hold 
possession of the PITU as mortgagee till the'mort- 
gage was redeemed. Plaintiff subsequently brought a 
suit for redemption of the mortgage : ; 

Held, that the plaintiff could not take advantage of 
the judgment in the previous suit, inasmuch as there 
was no adjudication in that suit as to the date on 
which the mortgage was made or as to the amount of 
the mortgage money, and that he must prove the 
and the amount-of mortgage- 
money. O BINDA v. SANKATA PRASAD, 8 O. LJ, 401 
945 
——— Subrogation—Prior mortgage paid off 

partially by pureMser of œquity of redemption—" 

Priority. “a T 

In order to sustain the claim of a purchaser of the 
equity of redemptian in a spores acd property who 
has paid off a prior mortgage for priority over a 
subsequent mortgagee, there must have been a com-. 
plete discharge of the prior mortgage. A partial 
discharge creates no equitable rights of priority. M 
BRAHMANDAM VENKATA LAKSHAMI NARAYANA Rao v. 
ALLAMNENI VENKAYYA, 16 "LL. W. 216; 31 M. L. T 170; 
43M L. J. 284; A. IR. 1922 Mad. 441 689 

Two mortgages of same property. See OAUSA 

° OF ACTION 486 
———,, ysufructuery—Lease by mortgagor—Rights 
of parties—Rent due under lease, whether wnterest— 

Decree jo rent, whether can be enforced against 

mortgaged property. è 

In determining whether a mortgage-deed and a 
lease given by the mortgagor to the mortgagee of the 
mortgaged property constitute one transactfobn or 
separate transactions, weight is given to’the following 
matters, vig, whether the doctnnents were executed 
on the same day or the second very shortly after the 
first, whether they were registered on*the same day; 
whether they refer inter se to each other and, if so, in 
what terms; whether there ig igterest named in the 
mortgage of an amount equivalent tothe rent named 
in the lease and whether the periods of the two deeds 
arè identical. ad ° : 


and, it makes no ` 


| 


-d 
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s 
It may, however, be that in cases where date®, 
periods, interest and rent are not identical, the two 
- deeds nae | yet be regarded as really one agreement 
evidenced by the first deed with certain extra çon- 
ditions having effect only for a limited period or in 
regard toa limited portion of the usufruct, etc. For 
instance, it may be quite possible under given coir- 
cumstances to properly regard the two deeds as one 
transaction notwithstanding thé fact that considerable 
interval had elapsed, betweén the execution of the twd 
deeds. Again, it may be that the periods covered b 
,the moftgagedeed and the lease are not identical. 
In such a case the mortgage-deed woutd be regarded 
as the principal agreement the terms of which wo 
be app icdble in their entirety to those parts of the 
period of the mortgage ñot® covered by the lease and 
the terms would be varied only in regard to the period 
covered by the lease ` a 

Where a usufructuary mortgagee who has leased 
the mortgaged property to the mortgagor obtains a 
decree for thé rent due under the lease, the debt 
merges in the decree and he cannot enforce the pay- 
ment of the decretal amount against the mortgaged 
property. 

Per Kanhatya Lal, J.—In such a case the mortgage 
and the lense are in a sense parts of the same trans- 
action, but the rights secured by each are separate and: 
distinct. The rent qua lease money is not a charge 
on the mortgaged property but qua interest itis a 
ciargé on the property and the mortgagee is entitled 
to hold the property as security not only for his 

rincipal mortgage-money but also for the interest if 
A remains unpaid. A BisHAMBER Naras v. R. G. BANSEL 
& Ov, 24 A.L. J. 641; A, I. R. 1926 All. 578 893 


Mortgage decree., See O.P. O., 1908, O. XL, A 
1 (a) 5 

SL. Execution—Rule of territorial Jurisdiction, 

whether applicable. See O. P, ©., 1908, s. 21 


Muhammadan Law—Dower—Unsecured debt— 

Decree for dower, whether creates charge. 

* Dower ranks as an ordinary “unsecured debt and 
does not create any charge on the*property of the 
husband, and: the-fact that a money-decree has been. 
obtained for it makesno manner» of differance. Pat. 
HaABIBUR RAHMAN v. Qasr Husarn, (1926) Pat. 178; A. 
d, R 1926 Pat. 404; 7 P. L.T. 664 367 
= Inherltance—Shia School— Widow's right to 
lands of her husband—Usufructuary mortgage, 
widow's right to. ‘ 

Under, Shia Law a childless widow is not entitled 
toa share in the value of any land left by her deceased 
husband even where the land forms the site of a 
building. But she‘is entitled to a one-fourth share in 
the proceeds of sale of the building: ` 

A usufructuary, mortgage executed in favour of a 
deceased Shia is not immovyeable property in the sense 
of land so a? bo disentitle his’ widow to any share in. 
it, The widow is entitled td her proper share in all 
debts which are owing to her deceased husband whe- 
ther théy are gscured by usufructuary mortgage or, 
otherwise. A Duras Das v. Musamman NAWAB ALI 
Kuan, A. I. R. 1926 All. 532. ae | 19. 

: = Shia stct—Creation of. life-estate— 

Validity—Construction of deed. | l 

According to Shia Law the creation af a life-estate 
is perfectly valid. e . 

In order to puta correct ie dada on a deed 
‘it must be looked to as a whole. Itwould be unsafe 
to jgnorevertaifeexpress provisions in the deed and 

| A 
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Muhammadan Law—concld. | r 
e 
merefy to rely,upon the rest. O WAHIBUNNISA v 
MouSuar Husain, 30. W. N.434:'13 0,1, J. 278 113 
—————- Gift—Ariats—Matnienance grant—Grant to 
illegitimate son—Rule of construction—Entry of 
grantes's name as owner- Several transfers by 
grantee—Grantor under no legal obligation jor 
maintenance of grantee—Effect on rule of construc- 
tion. s e 
The rule of construction of maintenance grantg, is 
well-settled. Where the purpose of the grant is the 
maintenance ofan illegitimate son, the purpose is 
prima facie an indication, that the grant was intended 
to be only for the life of the grantee amd the trañs- 
action is one of artat and not gift under Muhammadan 


Wee 

The entyy of such a grantee’s name in the khewate 
as an owner, several transfers made by him, vehile in 
possession, and the grantor not being under any legal 
obligation to make provision for the maintenance of 
the grantee, are circumstances which neither singly 
nor collectively rebut the prima facie construction 
which must be placed on such a grant. O MUHAMAD 
BIDDIQUE KHAN v. RISALDAR Kuan, 3 O., W N.%147; °A. 
I. R. 1926 Ondh 360 6 = 220 

Maintenance grant See MUHAMMADAN 

Law—Girt 220 

Marriage—Shia gitl, whether can marry 

Sunni. 

A Shin girl can marry a Sunni Muhammadan. 09 
UMMATUL FATMA v. ALI AKBAR, 3 O. W. N.195; AIR. 
1926 Oudh 521 271 
Oplum Act (| 0118768), 8. 9 (0)—Penal Code (Act 

XLV of 1860), s. 879—Criminal Phocedure Code 

(Act V of 1898), s. 408—Theft of opum, convict} 

KADA aaa ak traal dor illicit possession, whether 

rre 

A person who has been Anvicted of theft in respect 
ofa certain quantity of opium can be subsequently 
tried for illicit possession of the same opium under 
6.9 of the Opium Act. A Dsoxr Korrr*y, EMPEROR 
24 A. L J. 559: L. R. T-A. 95-Or.; A. I R. 1928 All’ 
405, 27 Or. L. J. 767; 48 A. 496 . 287 
Oudh Chief Court Rules, Ch. XI, r,.1 ()—Juris- 

diction of Single Judge—Valuation. 

Appeals arising out of suits the valuation of which 
&xceeds Rs. 500 should be tfied in the Oudh Chief 
Court by a Bench of two Judges irrespective of the 
amount of the Oourt-fee which is payable in such 
quits. The valuation which should determine the juris- 
diction of a Smgle Judge of the Court should be the 
valuation put down by the plajntiffin his plaint for 

etermining the jurisdiction of-the Court sunder the 
Suits Valuation Act. O MOHAMMAD SIDDIGUR Kyax’r, 
RISALDAR Kuan, A, I R.1926 Oudh 479 "127 
Oudh Estates Act (! of 1869),,8 22 (5)— 
‘Brother, whether includes natural brother af adopted 


e person. “ 
Pa Peaier of r pereon A validly in 
a form is nota “brother; within the meann 
a. 22 (5), Oudh Estates Act. e SENDE O 
The questian of relationship between two persons, 
whenever it.arises for the purpose of determining the 
applicability or otherwise of any of the clauées of s. 
22 of the Oudh Estates Act, must always We settled 
with reference to the personal law of the parties., It 
appears impossible to interpret the word “brother" 
except as brother within the ordinary meaning of tha 
pen law to which the parties are subject. © 
RIJ HANDRA v. SUuBHADHA Kunwar, .A. I R.1928 
Oudh 449; 30, W. N: 34 Sup ; 29 O, C. WIS e 798 
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e° Oudh Rent“Att (XXII of 
JURISDIGVION oF Courts ` 
~— 8.108 (10) (b)— Jurisdiction of ‘Civil 


aa for joint possession by co-tenant, nature 


1886), s. 108. See 
ae 84 





„Of. i 

_ A suit to recover possession of a plot of land by a 
è joint tenant who has.been dispossessed by his co- 
tenant does not fall within‘the purview of s. 108 
(10) (b) of the Oudh Rent Act and is cognizable by 
a Oivil Court. O Ray Napain w. SHAMBHU NATE, A. I. 
R. 1926 Oudh 520 772 


——— 8.108 (10) (b)— Jurisdiction of Civil Courts 
—Suit for possession by lessee of proprietor against 
lessee of under-proprietory nature of. 

Plaintiff sid to recover possession of a plot of land 
on the basis ofa lease which he had obtained from 
the superior proprietor of the village He impleaded 
as defendants the under-proprietors and cagsherers of 
- the villdke and also the person who was in actual 
posssesion of the plot and who claimed under a lease 
granted to him by the other defendants subsequent 
tothe lease obtained by the plaintiff from the 
superior proprietor: ` 

eld, that the suit did not fall within the purview 
of 8ub-sù° 10¢&)əfs 108 òf the Oudh Rent Act, and 
was cognizable by a,Oi1vil Court. O Maura v. NABIRUD- 

DIN, A L R.1926 Oudh 13 695 


Pardanashin lady, Execution of deed. See 
\évipgnog Aor, 1872, s. 111 506 


Partitlon—Property, portion of, subject to lease— 
Portion going to co-owner not party to lease—Co- 
owner, position of. = 
A person, to whome parcel of land has been allot- 

ted by a decree for partition of a Civil Oourt, does 

nok bake it sulffect toa permanent lease, granted by 
his formSs co-owners withoutehis concurrence when 
the land was the joint property of all co-sharers. 

C NRISINGHA RANJAN MUKHERJEB v. SOUDAMINI Dasi, 


30 0. W.N. 511; 43 O.L. J. 333; 53 O. 694; A. L R. e 


1926 Cal. 714; 53 0. 694 516 


Partnership dissolved—Balance struck by one 

partner after dissolution—Liagility of firm. 

A balance struck by a partner after the partner- 
“ ship had dissolved and, accounts settled, is one with- 
out authority and consideration and does not create 
any “liability on, tRe part of the members of the 
defunct partnership. L Baanun Ram v. JIWANDA RAM, 
A. 1. R. 1926 Lah. 522 88 


Penal Code (Act XLV of 1860), 8.28. See PENAL 
Cope, 1860, s. 480 275 
+ — 88, 34, 149, 304, 323—~Asedult by several 
persons with common intention—Charges of offences 
yead with 8. 149—Conviction of substantive offences 
reall ‘with 8. 84, legality of-—Separate sentences, 
whether justified. e - 
Accused, fourin number and armed with lathis, 
came up With thô set purpose of making & serious 
assault on three brothers who werd taken by surprise 
and cpuld offer nq, registance. Two of them were 
killed gs the result of tdows inflicted upon the head 
e ond the third received simple injuries.e The accused 
were charged with offences under es. 304 and 323 read 
with 5. 149 of the Penal Code and were convicted of 
effences finder as..304 and 323 read with s, 34 of the 
Bs 
Ont i (1) that the conviction was perfectly justified 
1 aj it could not be said that the accused persons 
were prejudiced for ee eg that inthe charges 
p, 149 was inentioned of s, 84, inasmuch as the 
4 gs s e? 4 ` 


4 


“J 
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Penal Code-—contd. , . 

`e 
fermer section was wide enpugh to cover the principle 
of the latter; 

(2) that the accused havin 
tinct offences, they ware liable @o separate sentence 
for each offence though all three were commitied ım 
the course of the samo transaction. L PIRA v. 
Emperor, 8 L. L. J. 198; 27 Or. L. J. 818 594 
——-—- 88, 34, 302— Joint assault by two persons 

~~ Agsault continued by one of them—Death caused 


“as result of tmyuries—Murder—Common Intention 
— Joint responsibility. 


Section 34 of the Penal Code deals withethe doing, — 


TAS acts? similar or diverse, by several persons; 
if all are done in furtherance of a common intention 
each person is liable forthe result of them’ all as if 
he had done them himself.° ° 

Appellant and his son, Who were armed with a 
spear and along bamboo respectively, assaulted the 
deceased and after the appellant had desisted from ihs 
assault and was standing by, his son picked up a 
dagger and stabbed the deceased to death: 

eld, that the common intention of the appellant 

and his son was to cause injury to the deceaced 
sufficient in the ordinary course of nature to cause 
death and that both of them were, therefore, guilty 
of the offence of murder under s 302 read with a. 
34 of thb Penal Code. R Mauna Twa v. Empsnor, 5 
Bur. L. J. 2; 27 Cr. L, J. 827 ‘i 603 
—— Ba 76—Offence committed before conviction— 

Enhancement of sentence. g 

An offence committed by an accused subsequent to 
the one he is being charged with but before convicticn 
for the same, cannot be taken into consideration for 
awarding an enhanced sentence under s.75, Penal 


Code. B EMPEROR v. ABDUL Savab Imam, 28 Bom. L. 
R. 484; 27 Or, L. J. 726; A. I. R.1926 Bom. 305 64 
8.97. See PENAL Copr, 1860, s. 149 766 





—-— 88, 97, 99—Accused assaulted with clod of 
earth—Apprehen of kurt--Accused' strikin 
violent blow with hatchet—Private defence, right of 
Where the deceased assaulted the accused and was 

about to hit him with aclod of earth when the latter” 

struck him two violent blows with a hatchet resulting 
in death, it must be said that-the accused had aregson- 
able apprehendion of hurt though not of grievous one, 
being caused to him and that he had exceeded his 
right of private defence. L Guutam RASUL v. EMPEROR,® 
27 Or. L. J. 756; 8 L. L J. 455 976 


~—-#-—-- 88. 99, 447-—Income Taw Act (XI of 1982), 
s. £2 (4)—Notice to» produce accounts, failure to 
comply with—Income Tax Officer, whether can 
compel production of accounts and enter upon 

. premises for that purpose—Criminal trespass— 
Fercible ejection—Right of private defence of 


ae 
nder s. 22 (4) of the Income Tax Act an Inccme ' 


Tax Officer is empowered to serve the proprietors of a 
firm with anotice to produce their acco , but thers 
is no provision of law by which he can insist on 
their producing the accounts if they decline to #omply 
with the notice, nor has he any authority under the 
Act to enter the firm's premises in order to inspect 
the accounta or to remain qn the premises for that 
Purpose, against the will of the proprietors. ‘If he 

068 so his act amounts to criminal trespass and the 
proprietors are justified in turning him out if he 
refuses to leave. Section 99 of the Penal Code is not 
applicable to such a case inasmuch as the act of the 


Income Tax Officer would be whollyillega} and hg - 


- 


committed three dis- . 


Vol. 95) 


Penal Code—contd. ° 
would not be acting in geod fafth under colour of hj 
office. L Aorugru Rau v. Kirpznor,7 L. 104; A. L R. 
1926 Lah. 326; 27 Or LJ. 772 ` 308 
* — 88. 109, 182—Conspiracy to make. false 
report—F'alse geport—Abetment. b 
Where two persons enter into a conspiracy to make 
a false report to the Police and a false report is made 
by one of thent in pursuance of the conspiracy, the 
ene who makes the report is guilty of an offence under 
s. 182 of the Penal Code and the other is guilt} of 
abetment of that offence. Ò EmpsRorR v. RAMJIAWAN, 
A. I R, 1926 Oudh 448; 27 Or. L. J. 822; 3 O. W.N. 





» 98 Sup. ° ° š 598 
s. 147. N 

See OreP O., 1898, s. 35 754 
See Or. P. 0, 1898,8. 3256 606 


————— 89, 147, 332 Separate sentences—Legality 
i assembly—Conviction of lese than five 


ACLs. s 

Separate sentences under as. 147 and 332, Penal 
Code, are not ate 

Where some of the five persons charged with an 
offence under s. 117, Penal Gode, are acquitted on the 

ound that it is not proved to the satisfaction of the 

urt that they were present, the rest may yet be 
convicted under the section Butin such a case the 
Court should give a finding that the persohs con- 
victed and others who have not been convicted formed 
an unlawful assembly. [ RAHMAN v. Empsror, 97 Or. 


L J 824; A LR. 1926 Lah. 521 600 
— 8. 149. 
See Or. P. C., 1898, s, 235 606 
See PANAL Oops, 1869, a. 34 594 


ami B, 149 —Riot—Party committing first assault, 
whether entttled to right of private defence—Death 
caused by member of party—Liability of other 
members. 

Where a quarrel takes place hptween two parties 
the party Who starts the fight by striking the first 
blow has no right of private defence of any kind. 

Where as the result of the blew or blows inflicted 
“by a member or members of such party a member of 
the opposite party is*killed, every’ member af the 
aggressive Diy is equally responsible for the death 
of the deceased under the provisions of s. 149 of the 
Penal Code. O Gurpin v. Eupzror, 130. L J. 204; 
#7 Or. L. J. 846 766 
8,182. See Panat Oopz, 1860, s. 109 598 
88. 211, 182—Criminal ure 
_ (Act V of 1898), 2. 200—Complaint dismissed without 

examination of complainant—-Calling upon com- 

plainant to show cause against being proceeded 

against. . 

, lf a Magistrate without examining the com- 
Panen, which he is bound to do uader s. 200, Cr. P.O., 
ismisses his complaint, the complainant cannot 
be called upon to show why he should not be proceed- 
ed against ufider s. 211, Penal Code. B Inea Pawpapra 
BALLALRAO DESAI, 28 Bom..L. R. 490; 27 Or. L. J. 740; 
A. I. R1928 Bom. 284 68 
§. 294A—Lottery, meaning of—Publication 

. of proposal—O fence. , ae - 

A lottery is an arrangement for tHe distribution of 
prizes by chancg among” persons purchasing tickets. 

Where dn the face of a lottery ticket it is stated 
that the prize, if any, due to the number on the ticket 
will be paid, it contains a proposal tnviting persons 
to take part in the lottery, and offering such a ticket 
for wale amounfs to a publication of said proposal 
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Penal Code—contd > A 
e ~ A I. 
and a an offence under s. 2944 of hg 
e. 68 i 
er Tyabji, A." J, C., Obiter.—The Legis!at ire 
could not have intended that the communication of 
a single proposal for participating in a-lottery ‘for 
instance the offer of a single ticket or enquiry al ut 
one) should be punishable as a publication |f ihe 
proposal for a lottery, or the abetment of that ofer ^e. 

Per Kennedy, J. CS Obiter.—A_ mere casual and 
gratuitous delivery ofa lottery ticket is not nefes- 
sarily the gaara for a proposal within the me n- 
ing of s. 294A of the Penal Oode. 8 D'So r 
Euraror, 27 Or. L. J. 777;0A. I. R. 1926 Sind 213 313 
————— 8. 302. See PENAL Cope, 18605. 342 603 
——— 8. 302—Criminal Procedure Code (Ac: | of 

1898), 8.867 (5)--Murder—Punishment ~Drunke an ss 

whether@extenuating circumstance, : 

Unless drunkenness either amounts to unsoundni ss 
ofmind soas to enable insanity to be pleaded Ly vay 
of defence, or the degree of drunkenness is sich as 
to establish incapacity in the accused to for; the 
intent necessary to constitute the crime, it isn: it! er 
a defence nor a palliation, and, therefore, the fact teat 
an accused person was drunk at the tine when he 
committed a murder is nat a reasonefor inflicting uy on 
him the lesser penalty provided by law asa puni: h- 
ment for that offence, L Waryam BINGH v. ENVER p 
T L. 141; 27 Or. L. J. 164; A.I R 1928 Lah. 498 284 
——— 8, 302—Murder—Death caused by lathi bi w 

on head—Offence, 

Accused committed an unprovoked assault upen ine 
deceased, rushing out at him by surprise and striking 
ce upong e eet rely The blow fracturod 

68 ofthe decease om templato te 
caused his death : = ee = 

Held, that the accused was guilty of the® offence of 
murder. O Suras Prasan y IMPEROR, 30.W. N 451: 
27 Or. L. J. 766 286 
——— 8, 353, See Or. P. O., 1898, 5, 35 


8. 363—Kidnapping—Offence, “when co r 


tte. 

Kidnapping is not & continuing offence and tle Lat 
of kidnapping is complete as soon as the minor ig 
taken out of the. keeping of the:lawful guardianship 
But where the finding is that the accused took part 
in the actual removal of the girl ifimediately after £} a 
was taken out of the house of her guardian, it cannot 
be said that he was mere accessory after the crim». 
Pat NANHAK Sao v. Emperor, (1926) Pat. 176. 27 (Cr H, 
J. 792; 5 Pat. 536 i 392 


—-— 8, 366—Consent of girl—Sentence, : 

The qonsent of the girl makes no difference to the 
offence under s. 366 but when she is not altogether a 
child, though legally a minor, it has a bearingor the 
question of sentence. L Kusu Das v. EMPEROR, 27°C: 
L. J. 851 gr. 931 
w 8, 379e-Receiver in insolvency-— Propert. 

Pos of from possession—Bopa fide claim = 

ENCE. + > 6 

A person who removes #rêm the possession of a 

Receiver in dnsolvency property attached b 


latter, even though he does it under aasertion a a 


bona fide claim of title, is guilty of an o 
s. 379 of the Penal Oode. ARGS v. akan a 
A. L. J. 364; 48 A. 368; L. R. 7 A. 810r: A.i p 
1926 All. 383; 27 Gr. L. J. 880 e 940 
—--—— 8, 401, conviction under—Evidence, nature 4 
pias “a the eng ne several thefta <$ 
meetin er, of bein <d 
5 s A & seen oe of aptr 
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cleg and the like are sufficient to supporta canvic- 
tion under 8. 40l of the Penal Gode.” N MAHADEG v. 
FaPBROR, 27 Or. L. J. 807; A. L R. 1926 Nag. 426 471 
- 8. 406 —Immoveablé property—Breach of 





trust, í 

Oriminal breach of trust cannot be committed in 
respect of immoveable property. L Oxanpan Lat v. 
Jeupgror, 27 Or. L. J. 760; A I R 1926 Lah.478 280 
———— 8, 409—Crimiftal breach of trust by public 

servant—Collection of large sum by Court Amin and 

non-payment into Court-~Presumption. 

Where an officer of Court collects a consideraBle 
sum of mongy but does rbt pay it into Court till 
after the lapse of several months, it is afair presump- 
tion to make that he had misappropriated the amount 
unless he can explain his action. M In re Drw- 
SIKHAMARI ABARI, 23 L. W.718; A. I. R. 1920 Mad. 727: 
27 Or. L. J. 863 943 
8. 447. See PENAL Oone, 1860, s. 99 308 
8. 457—House breaking by night—Sentence-— 

Status of person robbed, whether can be taken into 

consideration, 

The fect that a particular individual, who happens 
to be a Colfécfr, has his house burgled cannot be 
taken asa justificatton for awarding a sentence severer 
than that which would otherwise be inflicted. A 
Donoar v JIMPKEROR, L R.7 A. 143 Cr; 27 Cr Lid. 
858; A I. R. 1926 All. €03 938 
38. 480, 482, 486, 28— Using false trade- 
mark—Selling gooda marked with counterfeit trade- 
mark—Deception, absence of—Conviction, whether 


fee goods bearing the trade-mark of the com- 
plainant were purcha by the accused from one S 
who hadgriginally obtained them from Japan and it 
appeared that the manufacturer of the goods in Japan 
tad either put the trade-mark of the complainant upon 
the goods by mistake or had sent the goods by mistake 
to S instead of to the complainant : 

Held, (1) that the accused had not committed any 
offence under s. 486 of the Penal Code inasmuch as 
the marks on the goods were not,counterfeit as defined 
by s. 28 of the Court, which involves an intention to 
practise deception; 4. l | 

(2) that the accused could not be convicted of an 
offence under ss. 480 and 482 of the Penal Code 
inasmuch as there was no intention to defraud on the 
part of the accused. R Syon Sazeman & Co. v. Solomon 
4R. 16; A. L R. 1926 Rang. 134; 37 Or. L. J. 755 275 
ss. 499, 50 —Report at Thang on 

information recevved—Defamation. . 

A report? to the Police hy the accused that he had 
been informed that his buffalo was in the house of a 
certains parson does not constitute defamation. k 
Sanur SINGH V., EMPEROR, 27 Or. L. J. 816, 480 


Pensions Act (XXIII of 1871), 88. 7, 11—Cash 
allowance in ttution of muafigrant—Pension gr 
property. a f $ ` 
A cash allowang syhbatituted for mufi grant of 

landed property is note.pension within the. meaning 

of s. 11, Pensions Act, but a property within s. 7.of that 

Act and is, therefore, alienable. A San MOHAMMAD 

Hasrsun RAHMAN v. ABDUL Hat, 24 A. L. J. 630; A. I. 

a; 1926 ALL 521 208 


Pieadingg—Appeal—New case—Practice—Duty of 
' Court—Notice ta opposite party, 

A: litigaticrg party can only sucteed secundum 
allegata et bata and the Courts should check the 
“tendency of Jefeated litigants to evade, their defeat 

6 
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Pleadings—conceld, 
@ 
lw devising a new cabe which was never set up when 
it should and could have been set up. 

Though a Court is not bound tefind the facts ex- 
actly as alleged by one party 
rigktly hold that the truth lies in between the partieg 
are entitled to notice of the new aspect of a case on 
which a Court may base its decision. N TUKARAM v. 
Govinpa, A. I. R. 1926 Nag 385 4 294 
——— Charge—Suit to recover money charged upon 
. Te naga to ask, for relief against property’, 

effect of. > 


In a suit to recover money charged upon immdve- 


able property, the mere circumstance that tHe plaintiff e 


not nn rend ask for relief against the property, 
but asks that a decree may be passed against the 
defendant is not a sufficient ipdication that he intends 
to claim relief against the defendant personally and 
not against the property, O Narzsu Misra v. Bipya 
TEWARI g 1004 
-—— and proof, variance between. 

The fundamental rule of law is thata claim should 
be decided secundum allegata et probata and that 
proof must accord to pleas and a party cannot be 
allowed to shift the ground df his attack on his ad- 
versary. N MULIA Bar v. ANRU 18 


Police Aot (V of 1861}, 8. 29—Criminal Procedure 
Code (Act V of 1898),s 157—Police Regulations, Ch. 
X, para. 94—Police Officer directed to put up case 
—Disobedrence of order-—Offence. A 
Where a Police Officer, who is directed by the Buper- 

intendent of Police to put up a case against a particular 

person, fails to do so, he is guilty of an offence under 

s. 29 of the Police Act. A BALRAM Dixsniry Emperor, 

L.R.7 A. 185 Cr,; 27 Or, L. J. 845; A.L R. 1926 ALL 

562 765 


Pollce Regulation, Ch. X, para, 94, See Poros 
Aor, 1881, s 29 765 
Practice. ° ° 
See ALSO (t) OIVIL PROCEDURE. 
(it) CRIMINAL PROCEDURE. 
Duty of Coyrt. 





The mere fact that the alts of the Gourt itself 


have inflicted an irreparable injury upon one of the 
litigants is not a sufficierit ground for relieving 
that litigant by inflicting an injury upar an 
another innocent person. A BADRI PRASAD v. OHOKHE 
Lat, 24 A. L. J. 561; A. L R.1926 All. 406; 48 A. as 7 
g v 8 8 
—*—— Judge disposing of case after remand, 
whether bound by observations of predecessor in 
order of amane. 

In the case ofa grant burdened with service, the 

nt is not resumable merely, because the necessity 

or ‘service has ceased, though it will be liable to 

forfeiture in case $f wilful failure in the performance 
of service. 

In consideration of certain melam service, the 
trustees 6Pa temple granted theterfpJe drummer 
certain wet and dry lands and a thatched’ construction 
and a vacant site and the drummer was to reside from 
son to grandson in sudcession in the house with the 
thatched construction mentionéd above and had to 
construct a house for.the residance of the dancing 
girl on the vacant site adjoining the said: construc- 
tion and asfor the wages of service and prasadams 
dus every hers fo him, he was to enjoy from son to 
grandson the income derivable from the jand. In case 
of default in the performance of service, either by 


the said drummer or after him by lije descendants, of 


or éhe other, and it may ` 


a 


b 
the' wet and dry lands, et, and the residential sites 
ted, barring the manarkattu and kattuthoppu, 


_the drummer or his descendants wasto give up the 


rest of the lands. In @ suit to eject a descendant of 
the drummer from the manatkatty and kattukoppu on 
ground of default in doing sarvice: 

Held, on a construction of the grant, that if default 
was made in thé performance of service, the drummer 
or his descendant? could no longer have any right.to 
te income of the lands, bat were still entitled toe 
re the site and suferstructure, and were not liable 
to be ejected therefrom. M Guruswami PILLAI% 
A HERABHADRA THAVALKARAN, 23 L. W. 54; A.L R. i 
Mad, 695 32 


Pre-emption — Mortgage — Redemption, 
within very narrow limjts? effect of. 
It is not forbidden to a person to circumvent the 


restricted 


` law of pre-emption by taking a transfer which falls 


short *of a sale but which may éventually have the 
game effect as a sale. 

Defendants, who were negotiating for the purchase 
of a certain property, on being warned that a suit for 
pretemption would be filed against them if they pur- 
chased the property, obtained a mortgage of the pro- 
perty under conditions which limited the right of 
redemption within very narrow limits: A 

Held, that the transaction was a mortgage and could 
not be pre-empted O SHAMBHAD ALI KHAN v. DHARAM 
Sınan, 290.0 101 | 747 
——__+- Wajib-ul-arz, recital of custom in—Pre- 

sumptin—Rebuttal. ; 

A recital ina wajib-ul-are asto the existence of 
custom of pre-emption raises a presumption in favour 
of the pre-emptor, and that presumption is not re- 
butted by the production of a previous wajtb-ul-arz 
which contains a similar clause but also contains 
a preamble from which it may possibly be inferred 
that entry cannot be a record of cyetom. Nor is that 
presumption rebutted by the mere circumstance that 
there is no entry of the right of pre-emption in the 
dustur deki. A JAWAHIR SINGH v. JAHAN SINGH 106 
g suit See O. PeO, 1908.6 100 463 
guit— Suit, by next friend—Minor unable to 
4 pay preemption money-=—Dismissal of gurt. 

Where a Court is satisfied that the suit for pre-emp- 
tion instituted by a next friend on behalf of a minor, 
who has no means of paying the amount of the decree 
is for his own benefit, the suit must be dismissed. 
O Sunger Sman v AMAR Sinan, 3.0. W. N. 494; & L 
R. 1926 Oudh 406 _e : 254 


Precedents, authority of. 

Acaseis only an authority for the proposition it 
decides and nottfor any proposition that may seem to 
follow. logically from it. O Maninpra Narain ROY, 2. 
Exrourors, ESTATE oF BHUBAN CrANDRA, 47 O.L J. 
394, 30:0. W N. 740; A L R 1926 Cal. 913 644 
—_-—— Figding of fact of superior Court— Inferior 

Court, whegktr bound. i 

Aninferior Court is bound to follow the findings 
of facteef an Appellate Oourt, only if the Appellate 
Ceurt, payne . oaa to review findings of fact, 
expresses & definite approval or definite disapproval 
of a particular finding and the same set of facts comes 
before’an i1nferier Gourt on a subsequent occasion in a 
later stage of the same litigation A ABDUL ALI KAAN 
v, MUHAMMAD Isuarn, A. 1 R. 1926 All, 638 970 
————— Oudh Chief Court—Decisions of late Judicral 

Commissioner's Court, whether binding. 

The. decisions, of the late Judicial Oommisgioner’s 

. : + 
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e 

Court®although they deserve all respect and show'd 

notebe’ brushed away or treated lightly, are in nu wey 

authoritative after the establishment of the Chicf 

Court. O Sago BALAK v. Eureror, 30: WN. 411. à. 

I.R 1926 Oudh 367, 27 Cr.L J 763 ° 283 
Procedural law. 

Where: a provision of procedural law of soie 
ambiguity has been gntergreted in a particulir 
manner in a long series of cases, the proper principle 
to be followed is to adhere to the established ric vy. 
A BHAGWAT Dasv OUHHEDI Kosrt, 24 A. L. J. 537, A I 


R 1926 All. 398; L. R 7 A. 273 Rev. 559 
Questions of fact See C. P. C.,.4908, Q ALI 
R. 19 521 


Presidency Small Cause Courts Act (XV of 
1882), @ 38—Crnl Procedure Code (Agt V of 
1908), Sch. II,7r. 12—Small Cause Judge, order of, 
TORU Mie award—Application to Full Bench 
An order of a Single Judge of the Presidency Smr1l 

Cause Courts Act modifying an award given by 

arbitrators on a reference through Court is nota 

decree passed on an award and, therefors, am appii- 
cation lies to the Full Bench of the Sm&ll Vause Court 
from such an order. M Muntsanur @HETTI v. Supparw’sa 

Aowari, 24 L. W. 66; A. I. R 1926 Mad. 878; (1926) M. 

W. N. 772 442 


Presidency Towns Insolvency Act (II! of 1909) 

8.17. See Lrirrgrton Aor, 1908, s. 22 538 
———— 8 39 (1), (2)—Transfer of goods iy 

insolvent before tnsolvency-—Fraud—Dischar,e, 

proper order as to 
- Where an insolvent prior to his insolyency transfers 
some of his goods to one of his creditors, imeorderto 
use it as a shield agafost other creditors*and that 
transfer 18 set aside for the benefit of general body of 
creditors, the case comes within s 39 (2), cl (7), Presi- 


e dency Towns Insolvency Act, and the insolvent is 


guilty of fraud within the meaning of thisgsub-sectica, 
and the Insolvency Judge in discharging the insolvent 
is bound to make one of the orders specified -n 
clauses (a), (b), (c) or (@) of the first sub-section bf s 39 
of the Act C Mosrsv Oaxusnort, 300. W.N. 519, 
A I.R 1926 Oal, 794 522 


$ 
Probate and Administration “Act (V of 1881), 
$% 6—Railway Provident Fund—Declaratin 
spect fying person entitled to Fund on death of 

employee, whether Will— Letters of Administrat 1, 

whether can be granted: 

An employee of a Railway Company, who hada 
deposit standing to his credit in the Railfvay Provi- 
dent Fund, filed a declaration in the following form e- 

“I hereby declare the following to be the nantes and 
address of the Pa who in the event of my death 
will be entitled to receive payment of my deposit in 
the Railway Prowident Fund, and I hake this my Wil) 
so far as regards euch deposit”: 

h Held, that the declaration qmounfed toa Will and 

that the peraon named in the declaration was efutled 

to Letters of Administration witha copy of thé Will 

annexed. © ISADHAN MITRA Vv PRAFULLA ( HANDRA 

Mrrrea, A I R.1926 Cal 1061 - 848 

——-— 8. 34—Administraior pendente litegappon ig 
ment of—Court-fee, whether payable. 

Where an Administrator pendente lite ie appontel 
in any testamentary proceeding, the proper Coutt-fga 
must be paid befo1e the issue of such grant, and upon 
termination of the proceedings thg person in where 
favour the fall grantis ordered to issuegg enjitlede ty 

Pi : + 
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, * Probate and Administration Act—concld. 
. s ma + ; 
geh grant free of payment. R Maune Hriw Gyag v. 
Maune Po Sats Gy, 5 Bur. 


L. J.B; A: I. R. 1926 keng 
89 ' 5 


Promissory note— Assignment of ° promissory note, 

è whether assiynment of debt— Promissory note inadmiss- 

sible in evidence—Right to fall back on original 
consideration. ' 

Where a loan has been guante® on the security of a 
negotiable instrument, there is no cause of action 
independent of the instrument itself and when that 
negotiable instrument is inadmissible in evidence 
the suit must fail. s 

An endorsem@nt on a pro-note ran as follows “Pay 
to S or order as per copy of accounts attached here- 
with without recourse.”: 

Held, thatit was not an assignment of thegtebt but 
an ry yea of the negotiable Instrument only L 
Ramil Das v. SHUJA-UD-DIN 704 


, suit on~—Note inadmissible in evidence— 
Original consideration, suit on, whether main- 
tainable. 

Where aloan and the execution of a promissory note 
in respect ther®ofare contemporaneous and constitute 
one transaction, a sui? based on*the original considera- 
tion, if the promissory note is inadmissible in evidence 
for insufficiency of stamp, is not maintainable. Pat 
OHOTOLAL SAHU v. GUMANI OHAUDHARY, (1926) Pat. 158; 
7 P L. T. 589; A. LR. 1928 Pat. 432 348 


6 

Provincial Insolvency Act (lll of 1907), 8. 33— 
Court, duty of—Mitakshara School of Hindu Law— 
Insolvente children, if can challenge validity of debt. 
The sons of aņ insolvent Hindu governed by the 
Mitakshara, Law, as co-parceners with their father, 
have the right to attack a decref debt against him on 

_ the ground that it was begamt, even though the 
insolvent himself had admitted the debt to be 
genuine, and, under s. 33 of the Provincial Insol- 
` yency Act, it is the duty of the Oourt to adjudi- 
cate as to whether the debt was, as a matter of fact, 
good debt or not. GC Sraspor Sinan Duagar v. Rau 
SARUP Sursrya Prosap, A.I. R 1926 Cal, 982 463 


Provincial Insolvency Act (V of 1920), s. 6 (g) 
—Notice of sus ion, what 1—Appropriation of 
goods, when effected. ° 

A request by a person to his creditors not to press 
for payment till such times as the market improved 
or in the alternative to accept only 3 annas a rupee of 
their claim tantamounts to a notice of suspension 
within the meaning ofs 6 (g), Provineial Insolvency 

Act. 8 In the matter of Davin Sassoon & Oo. Lip., A. 

L Ra 1926 Bind 246 453 


es 8.10—Application for adjudicatyon-—Assets 
not sufficient to tatisfy liabilities—fictitroue transfer 
previous tg date of petition, whethgr ground for 
rejection of petition. ‘ 

, Where a debtor's petition for adjudication shows 
that hisgliabilities amount to more than Rs. 500 and 
that his present assets arf not enough to. ‘satisfy his 

“liabilities, the petition cannot be rejected on the 
ground that he has shortly before the date of the 
ed with some of his property under a 


petition 
ficaitious transfer C KERAMAT ALI Kuan v. BAIDYA 
Nata BISWAS, A. L R. 1926 Cal 955 , 297 


——5-— 8. 39—Composition approved by Insolvency 
Court—Annulment of os tcation-—Decree-holder 
of insolvent not taking advintage of composition— 
* e e® 5 . ® 
® 
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Provinclal Insolvency Act1920—eancld. 


4 
is right under ordinary jaw—Distinction between 
wcharge and annulment. : 

Annulment of adjudication has notethe same effect 
as a discharge. e 
Andéorder of discharge releases the msolvent from 
all debts provable under the Provincial Insolvency 
Act whether those debts have bean entered in the 
Schedule contemplated by s. 330fthe Act or not, If 
a debt provable under the Act has mot been entered 
in,the Schedule contemplated by s. 33 the creditor 
loses all bis remedies In case of an annulment a 
creditor who does not choose to take advantage of 
the composition gnd to prove his debts fof p&rticipa- 
tioin the funds made available under the cem- 
position, ia not bound to do so. He may take his 
chance and recover what pgopọrtion of his debt he 
can in due course of law. Le KHALIT-UL-RAHMAN V. 
Rau Sarup, 8 L. Ia. J. 286; A. I. R. 1926 Lah. 489 204 
———§8, 53. See TRANSFER or PROPERTY ACT, 1382, 
0 


— 88, 53, 54—Deciding validity of transfer 
before adjudication— Legality. 

Unless a person is adjudged insolvent, an Insolvency, 
Court has no jurisdiction to detide whether a trans- 
fer of property made by him should be annulled or 
was fraudulent and void. L Mun Sines v, LAKHMI 
Davr 1055 


Provincial Smail Cause Courts Act (IX of 
1887), 5. 25. See O. P. O., 1908, O. XX, R 4 gaa 
8. 25—Jurisdiction and limitation, question 

of, failure to decide —Reviston. 

A judgment of the Court of Small Causes which 
does not decide or mention the pleas of limitation and 
jurisdiction raised by the defendant is liable to ba 
set aside in revision, LTnaksr Das v. BHOLA BHAH- 
Dunit CHAND 
sa $ 25—Plaintif's witnesses net present-— 

Request for grant of time rejected—Surt dismissed— 

Reversal. 

A request by a plaintiff on the date of hearing fora 
grant of couple of hoffrs’ timeeto produce evidence 
should not be refused and if the Opuyt refusing such 
request dismisses the suit, such dismissal is liable to 
be set aside in revision. L Brant Sines V. JAIMAL 

e SINGH 679 
———— 8, 27. See O P. O., 1908, s. 24 243, 


Sch. Hl, Art. 35—Jurisdiction of Small 
Case Court--Syit to recover value of trees wrong- 
fully cut, whether cognezable by Small Cause Court— 
Ownership of trees--Presumption,. 

It is not desirable to extend the jurisdiction of Small 
Oause Courts to cases relating to immoveable pro- 
perty» by giving a limited interpretation to suits 
mentioned dn Sch. IY to the Provincial Small Cause 
Courts Act. In a suit where rights to immoveable 


g. 53 





s property are in question, it is not desirable that the 


right of appæt which a party ordinarily™hgs shoudd 
be taken away from him if the suit can be brought 
diractly within the purview of Sch. II of the Act., 

A suit fo recover the value of trees belonging to 
the plaintiff but standirig upon th’ defendant's land, 
wrongfully cut and appropriated by the defendant, is 
excluded from the cognizance of a Smale Oa Gourt 
by virtue of Art. 35 of Sch II of the Provincial Small 

, Cause Oourts Act. x 

The general rule"is that trees goewith the land and 
ordinarily a purchaser will not be put on notice to 
discover SN ee trees standing on the Jand which he 

= . 


|| 
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one Small Cause Courts Act—concld, 


|| A 
intends to buy have been sold already to somaody 
else. B Arup Hast SULEMAN Vv, JAINUDDIN GULAMALI 
MavuLYvI, 28 Bom. L. R. 540; A. I. R. 1926 Bom. 362 

0 * 270 
- 8ch Il, Art. 35 (I)—Public road—Rtght of 
e, o0 ion of—Suit for compensation— 

Small Cause Court, jurisdiction of. 

The right-of passage that the public have over a 
road does not eome within the definition of an “ense- 
ment” given in the Kagements Act, s 4, becduse it 
does not depend on the ownership of any landed 
property. Therefore, a suit for compensation for 
obstru&tich of such right does npt fall under Art. 
33 (1) of the Second Schedule to the ProWacial 
Smali. Cause. Courts Act, and is not excepted from the 
jurisdiction of a et Cause Court, A Moniorpan 

OARD OF BENARES D. BEHARI Lan, 24 A L. J. 682; A. I. 
R. 1926 All. 538 ; 1030 


Public Gambling Act (ll’of 1867), ss. 3, 4, 5— 
Criminal Procedure Code (Act V of 1898), s 556 
—-Search warrant issued by Magistrate— Jurisdiction 
of Magistrate to try case. 

The mere fact that a Magistrate has issued a search 
warrant under s. 5 of the Public Gambling Act does 
not disqualify him from trying the case within the 
meaning of s. 556 of the Cr P.O A MUHAMMAD ALI 
Kuan v EMPRROR, 24 A L.J. 568; L. R.7 A. 137 Or; 
27 Or. L. J. 783; A. I. R. 1926 All. 428 319 


Punjab Courts Act (VI of 1918), 8. 41—Limitation 
Act (IX of 1908), s. 5—Refusal to extend time 
—Second appeal, interference tn. 

The QOourt of second appeal cannot consider the 





' sufficiency or otherwise of the reasons given by the 


lower Appellate Court for declining to exercise its 

discretion unders.5 of the Limitation Act. kk Bur 

Sıxan v. Friem JODHA Ram-Hannu Raw, A. I R. 1926 

Lah. 542 . 565 
= 8. 41—Second apfkal — Finding of Fact 
against contention of respondent. 

A second appeal is competent where the finding 
‘though one of fact js agains the contention on which 
the respondent based his claim. h Bakusi v. MRERAJO, 
A. L R. 1928 Lah. 535, 298 

8. 44—Decrion proceeding on misunderstand- 

ang of claam—Reviston. . 6 

A decision by the lower Appellate Court proceeding 
on a misunderstanding as to the nature ot the claim 
is liable to be set aside in revision. l. Harpwgrt Mau 
y. MUNNA LAL ; ms 294 
Punjab Land Revenue Act (XVII of 1887), 8. 44 

—Presumption regarding new entries—Rebuttal by 

old ones. ; 

The presumption attaching to the new entries re- 
garding khewats, when itis not clear what influenced 
the Revenue Authorities to make the change, is sufi- 
ciently rebutted by a long series of old contrary entries, 


ek. SHER BAHADUR V, ABHZAR ee 236 


Punjab Laws Act {IV of 1872), 8. 5, See Custom 
“a SUCCESSION 4 413 


Punjab Limitdtion (Custém) Act (I of 1920), 


.8ch.1, Art. 1 segondly (a)-—-Attestation, meaning 


“of, : 

The word “attested” in Art. 1, secondly (a) of the 
Schedule to the Punjab Limitation (Custom) Act does 
not mean finally attested but fefers only to the first 
attestation by a competent Revenue Officer. L 
G UROHARAN SINGH v. Tesa Singa, 8 L. L, J. 327 609 

. s < 
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a e 
— Sch. |, Art. 2 (b)—Suit for possessios of 
ancestral land when declaratory décree obtaaned— 

Limitation, starting point of—Nearer reversioners, 

presence of, whesrer saves time. , 

A suit for kang ak of ancestral immoveable pro- 
perty which has been alienated, on the ground thaf 
the alienation is not binding on the plaintiff accurding 
to custom, where a declaratory decree has already been 
obtained, must be bSoughé within three years from the 
death of the alienor if he has left no widow sug ving 
her and the fact that the plaintiff-could not sue for 


* possession because of the presence of some nearer re- 


versioners will not save the time from running 

against him. L Harizv JIWAN ° » ' 739 

Punjab Pre-emption Act (lof 1913),s.3 (3)— 
*Adampur, Tahsi and District Jullundur, whether 
tow 

A Jara in Tahsiland District Jullunder is a town 
for the purposes of the Punjab Pre-emption Act. L 
HAROHARAN Das v. Marawa RAM, 7 L.171; A. L 8.1926 
Lah 383 130 
amma manna §, 5 —Shop, what w—Appeal, second— 

Property, whether shop— Question of law 

The question whether a property of "hidh pre- 
emption is claimed, js a shop, isone of law, that 19, 
the facts found by the Court below are un-challenge- 
able, but the inference to be drawn from those facts 
is one of law. 

Semble. -A shop is & place where commodities are 
bought and sold. L Diwan Cuanp v. Basant Kat, 2 L. 
L. J. 302 153 

$.5 (a)—“‘Shop,” what w—Premises occupted 
for business purposes, whether shop or house. 

In deciding whether a particular building 1s tobe 
considered as a house or as a shop €or the purposes of 
pre-emption the primary use to whichethe búnding 
18 put at the time of the sale has mainly to be con- 
sidered. The length ofsuch use is alsoan important 
factor to beconsidered but thatis not the only con- 
sideration. That question enters into consideration 
mainly for the purpose of determinifig whether the 
character of the property has bona fide and definitely, 
been established. ‘The requisite duration of user 
mus: accordingly depend on the facts of each cage 
and on other circumstances that may be proved. 
The nature of the locality im, which the bujlding is 
situated is another factorto be considered along with 
other circumstances. If the building is used for more 
purposes than one then the primary or more import- 
ant of such purposes must be considered. The 
structural appearance of the building must also be 
taken intéd consideration. 4 

There is no essential difference hbtween sale of 
goods by retail or in large quantities for the parpose 
of converting any premises into & “shop"’ Within the 
meamng of 8.5 (a) of the Punja Preemption Act. 

Certain premises situated in the town of Delhi 
were occupsed by persons ho wêre dealers in 
spees and drugs and such occupation had lasted for 
ten or fwelve years and heforg “that the premises had 
been oceupied for twelvesor fifteen years By another 
merchant’ who carried the business of sale8£ tobaceo 
and other commodities. A part of the premises was 
used for storing the commodities which were sold 
on the premises and the upper flat off the premises 
was used for residential purposes by the famulies 
and the customers of thetenants The premists had 
a frontage on the bazaar and there were a umber 
of other premises similarly situated in the bazaar 
where similar bumnes® was carried on: 

e a 
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‘ lord within the meaning of s, 77 
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e Held, that the premises constituted a “shop” within 
tha meaning of 8.5 (a) of the Punjab 1r em vee 
Act and could not be regarded as a residential hofse. 
L JHABBAN Lan v MUHAMMAD UMAR, 6 L. 359; 21. 0 
44; A. L R 1925 Lah 544 675 
—— 8.15 (b)—Sale of land and right to irrigate 

from well—Co-sharer in well, whether may pre- 

empt 

Where a particular plotpf lasd with right to irrigate 
from the well Gna bari chak) is sold, it cannot be said 
dist thie sale transfers any more rights in the well 
than the right to take water from it and a co-sharerein 
such well has noright to preemptthesale Ñ JIWAN 
v. Nawgs, 8 I9 L. J. 348; A. I R.1926 Lah 527 258 


Punjab Tenancy Act (XVI 011887), s. 77 (3)— 

Surt by lessee for possesston— Jurisdiction 
A. n a person out of possession, for Sossession 
under a lease, 19 nota suit bya tenant against land- 
@), Punjab Tenancy 
ya Orvil Court L 
855 


Act, and is, therefore, cognizable 
SHAH MUHAMMAD t. MUHAMMAD SAID 


Rallway company. See CARRIAGE OF GOODS. 
o 


Rallways AÆAtt{IX of 1890), 88. 3, 77, 140~—Claim 
for com atton*agatnst Railway —Notice, service 
of—Netice to officer authorised to receire claims, 
whether suficient, 

The object of the Legislature in enacting s 77 of the 
Raılways Act was to protect Railways from unneces- 
sary litigation and to afford them%n opportunity to 
investigate the claims of the public within a reason- 
able time and to satisfy them if they ate found to be 
valid. The section requires a claimant to prefer 
within six mgnths his claim to the person who 
hasethe amthority to settle it. That person is ordi- 
narily the®Agent of the Railway, but the Agent has 
multifarious duties entrusted to him and cannot per- 
sonally attend to all of them. He has no alternative 
but to delegate some of his functions to officers sub- 
ordinate to him and where the Agent has authorised 
a particular officer to receive claims on his behalf a 
claim preferred to such officer gatisfies the require- 
ments ‘of the section. 

Per Shadi Lal, C. J.—Section 140 of the Railways 
Act prescribes only the modes of effecting service of 


notic& and does not *specify the person or persons. 


upon whom notice of a claim should be served. 

The Agent of a Railway is a principal and not a 
delegate, and the maxim which prohibits, subject to 
certain exceptions, a delegation by a delegate, in 
other words, a second delegation, cannot be invoked 
for the purpose of preventing the principal himself 
from delegating his powers. The doctrine is well 
reco d that whatever a person has power to do 
himself he may do by means of an agent 

‘Per LeRossigf&l, J.—The maxim “delegatus non 
potest deleggre" has a very limited appli 
in the case ofa delegate or Agent.. tt applies only 
when the delegation involves a trust or atiiscretion 


in the #gent for thetexefpise of which he.is selected, 


e Jiapplies only to acts which the delegate has ex- 


pressly or impliedly undertaken to perform personal] 
and does not apply to acts for which in ihe or es 
ae of husiness a sub-agent may or must be em- 
pleyed. * 

Per Fforde, J.—The Agent of a Railway ig a min- 


‘isterial officer and the ordinary rule is that a minis- 


terif] officer may 
the discharge of Ministerial duties. 
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appoint a deputy to act for him in 
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Rallways Act—concld, i 
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Section 77 of the” Railways Act merely requires 
that a Railway Administration shall be served with 
notice of a claim and s. 140 ofthe Act prescribes the 
modes in which that service may be effected, Tha 
latter section isin relief of the publie An ordinary 
person cannot be expected to know how a Railway 
Administration is to be served with a notice, and 
s 140 is drafted with a view to assisting him in that 
respect Dut the sectjon is not ethaustive and the 
wold ‘may’ in that section cannot be construed as 
‘must.’ L Devi DITTA Mau v. SECRETARY oF STATE FOR 
INDIA, 8 L L J. 206; A. L R.1926 Lah. 253; 7 In 238 

808 
tram, object 
r neasonable 


—~f"— — 8. 108—Communication cord o 
of—Valuables left at platform, whet 


and suffictent cause. f 


6 € 

Section 108, Railways Act, ds primarily intended for 
the protection af the personal safety of passengers 
who are travelling in the train The mere factofa 
person leaving his coat contaming valuables on the 
platform is not 8 reasonable and sufficient cause 
entitling him to pull the communication cord of the 
train. B Emperor v Katgopap Soranir, 28 Bom. L. R. 
486, 27 Cr. L, J 730; A. I. R. 1926 Bom. 288 58 


Recelver, official—Suit for accounts --Reference, 
validity of 
In a suit for accounts, by a principal against his 
commission agent onthe Original Side (High Oourt 
questions arose whether the goods sent by the plainti 
to the defendant were according to the contract 
quality, whether the defendant failed in his duty as 
commission agent in not settling certain contracts and 
whether certain goods and title-deeds entrusted with 
the defendant were so entrusted for safe custody or 
for re-payment of the amount due to him The whole 
matter was referred to the Official Reesiver who took 
evidence and submitied a report to the Court. On 
epbjection being raised to the legality of the reference 
of the whole suit to the Official Referee: ° 
I{eld, that the matters referred to the Official Re- 
feree were not distinct from but were connected with 
the general account ordered and it could not be 
said that the Court had no juruxkction to send them 
on tothe Referee to be reported upon. M KANNI 
Ouetry v. Kortu Rase CABTIY, A. I R. 1926 Mad. 879 
436 
„aurt against—Leave of Court, not taken, 
oe of-—-Omassion to object, effect of. 
teis competent for a Court to grant leave to 
continue a suit against a Receiver, instituted with- 
out such leave provided ‘s proper case is made out 
The absence of any objection by the Receiver as to 
want of proper leave doesnot entitle the Oourt to 
pass a decrees against the Receiver. Such proceedings 
are initially invalid. e C SRIHARI JANA v. BATTYA QHARAN 
Doru, A. I. R 1926 Cal. 1040 961 


Registration—Sale-deed, unregistered, when admis- 
sible in evidence. See REGISTRATION ACty 1908, s. 77 





187 
Registration Act (XVI of. 1908), 5. 17. See Rears- 
TRATION -AcT, 1908, 8. 77 ras 187 


8. 17—Construction of document. . 

By a deed of lease it was stipulated hat the lessee 
would have authority to pluck or purchase crops of 
a forest or give others permission to pluck or pur- 
chase them and if case the lessee did not choose to 
purchase the produce, he was to permit the removal 
thereof by the purchasers after levying g tax: : 

e . 
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Heid, that the lease waone of immoveable proe 
perty and was as such compulsorily registrable N 

< GORULDAS NATHANIP LAL ARTATRAN 824 
8.17— Deed evidencing partition provtdyng 
epayment of certain money for excess share allotted 

— Possession not taken nor money pard—Renistration. 

Where a deed evidencing partition provides that 
the plaintiff is to pay Rea 120 to the defendant as 
compensation for Raving been allotted a larger share 
in the house and that whichever party fails to keeps 
his part of the contract shall pay Rs. 200 as damages 
to the other party, and it is found that neither pos- 
“session has been taken by the plainti& of the partyf 
the huse allotted to him nor has he paid the co 
pensation money; the document must be regarded as a 
deed of partition and not awecord of partition alteady 
effected and is compulsdfily registrable. L Kuisnori 
LALU Tiar RAM, 8 L, L J 347, A. I R. 1926 Lah = 

s . 2 
5. 17— Document reciting past fact, whether 
requires registration. ; 

A document which recites a past fact or disposi- 
tion of property previpusly made does not come 
within the purview of s 17 ofthe Registration Act. 
N PrRERMBUKHDAS v PBRREHAN, 8 N. L. J 157; A IR. 
1926 Nag. 21 979 


5. 17—Ezrecution of decree—Sale certificate, 
whether requires registration. 

Where the debt is attacbed and is purchased in 
execution of a decree, the sale certificate may con- 
stitute the transfer in vriting and it need not 
be iegistered by virtue of the exception to s 17, 
Registration Act M SAMBASIVA IYER v VENKATARAMA 
Iver, 51 M. L J 95; (1926) M. W.N t569; A I. R. 1926 
Mad. 903 447 


8 17—Family arrangement— Compromise 
filed in Revenue Court—Terms embodied in com- 
promise-~ Registration . 

Acompromise containing a recital of the terms 
agreed upon under a family arrangement and filed in 
«the Mutation Court doegnot require registration CG 
RAGHUBIR SINGH v HATUR SINGH "e 628 
— $, 17— Release, oral, validity of —-Registration, 

whether necessary—-Registratron, Act. ° 

A release need not be in writing and may be effect- 
$d by parol. 

But when a release is in writing ıt must, in order 
to be operative in law, be registered under s. 17 of thre 
Registration Act when the amount of the claim or 
interest in immoveable property which is extimgu- 
ished by the release is of the value of Rs 100 or 








upwards. N Prumsugypasv, Pxrerknan, 8 N L.J. 
157, A. I R. 1926 Nag. 21 979 
— 8, 47. See LIMITATION Act, 1908, Sor. I, 

Art. 120 . = 13 


8 

———— 8, 4 9-—-Hvidence Act (I of 1872), 8 9]1—Lease 
of ammovegble property—Unsigned draft—Registra- 
tron whethePnecessary—Oral evidence, ddmisstbility 


9 

Whose the terms of a cqntract relating to immoveable 
property are reduced into ‘writing in the form of a 
memorandum or an unsigned draft,. there is nothing 
in 8.91 of the Evidence. Act or s. 49 of the Registra- 
tion Act to exclftde the document or other evidence 
of the terms ofthe contract which the parties pro- 

sed to make but never did make N GoKULDAS 

ATHANI © Lat ABTAPRAN 824 
í ‘$8. 77, 17—Surt to compel registration of 

_ focument, maintainability of—Contract of sale— 

. . e 
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Registration Act—concld., 


Spe&ific performance, suit for—-Unregistere| dleed,” 

whether admissible, in evidence, : j 

Independently of the provisions of 8,77 of tle 
Registration Act, aft to compel registration of a 
document will not lie 

The Registration Act does not touch or affert tle 
equitable lai von possessed by the Civil Courts 
to pass a decree for specyfice performance where cireum- 
stances exist entitling the pldintiff to such a deeree. 

In the case of a transfer it 1s nota sufficient pêr- 
formance of the contract for the transferor merely to 
execute a conveyance for until the document is 1c- 
gistered, itis inoperative if law. The mge executicn 
of the document does not convert the executor? con- 
tract into an executed contract and the transferee 18 
entitled to a decree directing the transferor to carry 
it into e tion i 

Although a document which has not been registercd 
is inoperative as a conveyance, yet it is admissible in 
evidence in a suit to enforce specific performance of 
the contract which must be deemed to have preceded 
the execution of the document Pat Uma Jna r 
CHBTU MANDAR, (1926) Pat.11, A. I. R. 1926 Patm89 o 

187 

Release. See REGISTRATION Act, 1908, s 17 979 


Religlous endowment—Graveyard—User of lard 
as graveyard—Dedication by user—Presumption 

An exclusive and continuous user by the publie of 
a land as giaveyard with the owner's knowledge and 
acquiescence for the prescriptive period will raise 
a presumption of a dedication to the public 

By the custom of the country the ground in which 
human remains are interred is ‘eee for evel as 
sacred, and though the ownership of thé soil may be 
vested in others, the pefmission to bury in®the land 
carries with it the right to perform all customary ritis 
L Ram SINGH v Arr Baxusy 458 
~ Trust— Lease of trust property, validity of 

—Intention of parties. 3 

A lease of trust property granted by the trustee of 
a religious and charitable endowment is valid fer the 
life of the lesgor or tife trustee, or, what is equivalent 
to his life, his continuance in the trust. Words cr 
expressions in such a lease which convey a wider 
ymport should be limited to the lifetime of the lessor 

trustee. 

The Courts should strive, where they can, to put a 
liberal construction upon an instrument ut res magis 
valeat, quam pereat, so as to uphold it and carry into 
effect the intention of the parties. M VENKATARAMANA 
Par v Sampa, 47 M. L.J. 256; A.I. R. 1924 Mad. 82% 

. è 845 
Res judicata - Execution proceedings. a 

Where an Execution Court has decidgd the questicn 
relating to the true construction to be placed ona 
decree or order, #he decision becorfes final’ between 
the parties as an “interlocutory order in the suit and 
the matter cannot be re-opened in Subsequent execu- 
tion proceedings. A MOHAMMAD YUSUF v, AMTUL Hans 

° 31 


Riparlan owners—Owners of higher and lower 
lands, rights of}—Obstruction--Ingunction, when con 
be granted. * 6 
Every owner of land is entitled to use his land an 

any suitable way so long as such user does not cause 

damage to the'lands of the adjoinmgowner and “bo 
long as such user does net inferfere with a simular 

‘user of his gwn land by the adjoining owner, 

e ° œ 
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Ripatian‘owners—concld. 


+ 
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The natural right of an owner of higherdand in » 


respect of the drainage of his land bnly goes tg this 


_ extent, that he is entitled without obstruction to a 


drainage of his water in undeffed channels along the 
lower lands adjoining his land. After the water leaves 
his land, ıt is open to the owner of the lower land 
to allow the water to flow in any way that ig conveni- 
ent to him so long as the flow of water on the higher 
land in undefined ch&nnels is not interfered with. 


“ An owner of land cannot erect a bund on his owne 


land which will have the effect of interfermg with 
the natural rights of the adjoining owner so ‘ks to 
throw thegvater back on*his land 

Where an owner of land without wilfulness or negli- 
gence uses his land in the ordinary manner, though 
mischief thereby accrues to his neighbour, hè is not 
liablg for damages, but if with a view t@use the land 
in an unusual manner he brings upon his land water 
which would not naturally come upon it, he will be 
liable for damages for the escape of the water into 
the lahd of his neighbour. 

An injunction can only be granted where damages 
evilleaot afford an adequate remedy. R Maune Tua 
Lon v. 8.4K. 8.8. T. Onerrvak Firm, 4 Bur. L J. 
264; A. I. R. 1928 Rang. 83 44 


Sale of goods—Hazar-mal and forward delivery 
contracts, distinction between. 

In the case of huzar-mal contracta, as distinguished 
from forward delivery contracts, no date for delivery 
is fixed, but thee tations of the purchaser and the 
vendor are that delivery can be demanded and given 
as soon-as possible, if the goods are ready, or, after 
they become ready. N PADAMSI v, SHANKAR, A.I R. 
926 Ņag 440 | 188 
—_-e Property when pdésses—Intention of parties 

—Loss occasioned to two innocent persons by act of 

third person, principle applicable—Survey certificate 

whether document of title. © 

Where the parties to a contract express in terms 
their intention that the property in the goods sold is 
not,to pass till the whole price has been paid, the 
Court will construe the corftract according to such 
intention. . 

Wherever one of two innocent persons must suffer 
by the acts of a third, he who has enabled such third 
person to occasion tHe loss must sustain it ° 

A certificate of survey is not for the protection of 
intending- purchasers but for the protection of the 

assengera and crew, and cannot be treated as a 
pekan of title. Pat BAIJNATH Prasap SINGH 4. 
NAND Ram Das, (1926) Pat. 183; A. L'R. 1926 gro 


“Segond appeal, See APPEAL (Szconp): 


Settlement, entry— Presumption. e - 
The rejection of the application of a person to re- 
move from the dettlement papers the name ofthe widow 


. of the last male holder of a tenancy and his failure to 


got the settlefhgnt gntry corrected by filing a suit, 

ive rise'toa very strong presumption in favour of 
the status of the widow being thatef a tenant or a 
co-tenant with him. N MuLowanp v. CHANDRASINGH 


h 589 
Specific performance. See REGISTRATION Aor, 
e 1908, 5. 77 < 187 


' Specific Rellef Act (| 011877), 6. 42. See O P. 


O , 1908, O. II, z. 2 
Po 8.42., See O. 


299 


B.o., 1908,0. I, R. 2 892 


INDIAN CASES. 
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Specific Rellef Act—concld. g : 

` 4 
— 8.42—Ctvil Prpcedure Code (Act V of 1908), 

0. XXI, r. 68—Hzecution of ee—Suit for 

declaration that property ta ltable. to aitachment, 

maintainability of —Discretéon of Court. 
$ A declaratory relief is a creation of statute and 
ought not to be arbitrarily extended. 

A suit under r83 of O. XXI ofthe C.P. O. is 
intended to be the sole remedy of a decree-holder . 
Whose claim to attach property? in execution of his 
decree 18 disputed or is likely to be dispirited 
and s. 42 of the Specific Relief! Act ought not to be 
interpreted so as to cover such a case, since the’ 





pere hola does not claim any right of bis own fn 


e property, and so far as he claims any right “as to” 
the property, provision has been“ made for his es- 
tablishing that right ky the procedure provided in 
O. XXI so that it would be a wrong exercise of dis- 
cretion to allew him to claim a declaration under s. 42 
of the Specific Relief Act. R K. R. M. A. rem v. 
Mauna Po Tagin, 4 R. 22; A. L R. 1926 Rang. 124 

i 92° 


——— 6, 54—C. P. Tenancy Act (I of 1920), s. 89 
—Landlord and tenant—@ceupancy holding—Female 
tenant, surrender by—Colluston—Injunction, sutt for, 
sr i aa of—Principles governing grant of 
relief. 

Relief by way of injunction is granted upon the 
principle of qura timet; that is, the Court assists the 
person who seeks its aid, because he fears’ some 
future probable injury to his rights or intérest and 
not because an injury has actually occurred, which re- 
quires any compensation or other relief. A satisfactory 
proof that the defendant threatens the commission of a 
wrong which is within his power is sufficient ground 
to justify the relief. ‘ 

The fact that under s 89 of the C. P. Tenancy Act 
of 1920 a tenant is now able to throw off the tenancy 
by his or her owp individual act and without the co- 
operation of the fandiord oreven against the will of 
the landiord will not deter a Court of Justice from 
granting ın a fit case the proper relief of injunction 
for the prevention® of a threatened injury to the rever- 
sion, where a*Hindu female #tengnt tries to submerge 
the lesser interest ofa tenant held by her into the 
greater intérest of the landlord in an occupancy hold- 
ing inherited by her, by resorting to the device of a 
surrender of the holding with the deliberate inten- 


_ tion of prejudicing the interest of the expectant rever- 


sioner. If itis found that the landlord is also a party 
to the device, an mjunction may be ted against 
him also. N Panpuranav Bawa, 8 N.L.J.14; ALL 
R. 1925 Nag. 251 371 


Stamp Act (I! of 1899), ss, 35, 36, Sch, |, Art. 
*57—Conthact Act (IX of 1878), s. 126—Compromase 
—Swrety undéytaking to pay off decretal amount 
in default of payment by judgment-debtor—Stamp 
required—Document admitted in evigence, whether 
can beesubsequenily objected to. a . 
Failure duly to stamp a document which must 

needs be stamped by reason of the provisjons of the 

Stamp Act does not’ affect the validity of any con- 

tract therein contained, but°renders the document 

inadmissible in evidance., | aa 
A petition of compromise prowided that if the 
judgment-debtor failed to pay the decretal amount 
then the decree-holder would be entitled to realise 
it from the shrety by execution of the deoree: 
Held, that the agreement contained in the petition 
of compromise amounted to a congract of guarantes 
@ 4 . 


i | e 
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6 

within the meaning of s 126 of tf’ Contract Act and 
that the petition required fo be stamped not merely 
as a petipion of compromise but also as a contract of 
guarantes as provided gy the Stamp Act. 2 
Once an instrument is admitted in evıdence P 
any proceeding either under s 35 or under 8. 36 of 
.the Stamp Act, itis available in that proceeding for 
. all purposes as ifithad been properly stamped from 
the outset. The proceeding will go through to a valid 
tefmination and cannot afterwards be challenged for 
want of jurisdiction merely by réason of non-com- 
* pliance with the Stamp Act C Joyman Bewa v. Basin 
BKAR, 300. W N. 609; 43 0 L. J. 403; 93 O. 515; A. 


I R. 1926 Oal. 877 486 


Suocesslon Act’(X of 1865), 88. 50, 181—Wall-- 
Execution by mark— Proa of Will- -Executors, 
appointment of. 4 
A MOH neng d testatrix directed inther Will that 
the expenses in connection with her burial ceremonies 
should be defrayed from out of-the proceeds of sale 
of her ornaments, She appointed certain persons as 
Panchas on her behalf and directed that after her 
death they should look after her ummoveable pro- 
perty, defray the expenses, collect the rents and out 
of the net tents should defray proper expenses in 
. connection with the Masjid where the testatrix was 
living It was also stated tiat she’ had appointed 
the Panchas as full mukhtyars 

Held, that the Panchas had been appointed executors 
accordifig to the tenor of the Will and were entitled to 
Probate of the Will. 

The Succession Act enables a testator to execute a 
Will either by signing it or by making his mark and 
the fact that a person who can sign his name makes 
amark would not affect the validity of the Will, 
although the evidence with regard to the execution of 
the Wull in such a case would haveto be scrutinized 
with great care ».B GULABKHAN  JMAMKHAN V AMIN 
MAHOMBDHH A Fakir, 28 Bom. L. R. $29; A. I R.1826 
Bom. 355 145 


wos 88, 69, 75, 111—Will, construction of— 

Principles applicable— Bequést followed by restrictive 

clause—KHstate taken.. ° TA 

The first thing to be dont in construing a Will is to 
read the Will as a whole and to endeavour to gather 
its meaning when so read. 
“The Oourt must give to each expression used by 
the testator its plain meaning except where there is, 
authority for giv a legal interpretation to a par- 
ticular form of words. As far ag possible effect must 
be given to the intentions of the testator as shown 
by the terms of the Will taken as a whole and if 
different clauses appear to be contradictory an attempt 
must be made to reconcile them. i 

The rule laid down ing. 75 of tke Succesgion Act 
that where two clauses or gifts in‘a Will are irrecon- 
cilable so that they cannot possibly stand together, 
the last shajJ® prevail, should only be applied in the 
last resort. ° a 

In congtruing a Will where the Succession Act is 
clear upon a pomt it is inappropriate-to refer to 


decided cases. ae : 
A.bequest to A for his life and after hia death to 
A's eldest son, 4 having no son at the time of the 
testator's death, is valid if the later bequest comprises 
_the whole of the remainipg interest of the testator in 
the thing bequeathed. ° 
A Parsee testator after describing certain property 


in a will es to state as follows :—“This ig 


a 


iven a a “gift to ‘oA son Rustomji. 
ecease the income of the ground isto be’ collected 
and @redited tothe name of Rustemji in glen 


of the shop, for Rustomji is now 17 years old and e 


when he shall arrive at the age of 21 years the said 
ground isto be made over to him and the income 
togethef with interest thereon isto be paid ‘over to 
him. And afterwards should my son Rustomy die 
and shoulth he then leawaa gon, such his son shall 
afterwards be the owner thereof, should he, howeveg 
leave daughters, an estimate isto be formed of the 
seta tic the said a at that time and out of the 
same four annas in the rupge are to be pai 
daughters. And should he have no adren ae 
annas in the rupee isto be paid to his widow and ag 
to ae a anga ie should then remain my 
son. l a SE ers are to 

ade ts x e become owners 

Held, that the meaning of the above c j 

Will in substance was that after the death a 4 
if he should leave a son, his son should be the owner of 
the property and that, therefore, Rustomji took only a 
life-interest in the property bequeathed to him” B 
GULBAJI Asisiat & Co v Rusromyy Kurn 
BANATYALA, 27 Bom. L. R. 480; A.I. R.1925 Bom. 289 
49 B. 478 : 229 


Sults valuation. 411 


Tort—Bombay Parsis—Slander o — 

when maintainables A 
. No action for slander of a Parsi woman li ithi 
the Original Oivil Jurisdiction of the High pee 
without proof of special damage. B HIRABAI JAHANGIR 
MISTRI v DINSHAW EDULJI KARKARIA, 28 Bom. L R 


See J URISDIOTION 


391, A. I. R 1926 Bom. 302 4 556 
——-—— Goods shipped destroyed—Ship still át port of 
loading—Damages, m re  of—Obligation to 


e minimise damage, extent of. 

Speaking generally as to all wrongful acts whatever 
arising out of tort or breach of contract, tRe English 
Law adopts the principle of restitutio in integrum 
subject to the qualification or restriction that damages 
must not be too remote; that they must, in other 
words, be such damages as flow directly and ın the 
usual course of things from the wroggful act. 

fn cases where the damage ts feed and definite, 
and due to conditions determined at a particular date 
Ta ene of damage is assessed by reference to the 

en existing circumstances and sub 
wore not ae the result. ; gear eee 

Where goods shipped are destroyed by a tort com. 
mitted hy the Shipping Oompany, af’ thd port of 
loading before the voyage has commenced, and at » 


* time when and pl ce where goods in lieu of thbYost 


cargo readily ean be purchased in the markef and 
loaded ig the same, or in due caura in another 
vegsel, the loss swetained is the market valib of the 
goods when and where the goods were damaged, less 
the proceeds*of the sale of tne amggtd goods, and in 
addition any freight, Pao h premia, and She; 
incidentel expenditure which may have been lost 

In such a case, the dama?escannot be measured by 
the value, which but for thetort ofthe Shipping 


Company, the goods would ‘have possessed gn their 4 


arrival in due course at the port of destination, 

It may, however, be that if the Shipping Compan$ 
knew that the sgnder of the goods had contracted te 
sell them on their arrival at the port of destination 
they might be liable for such damagea 

+ 


& 
After my e 


Oy 


of 


Althou’ir even those who have been wronged must 


“act reasonably, however wide the latitude afd dis- 


cretion that is allowed to them within the bounds of 
reason, yet a wrong-doer cannot be heard to complain 
that the person injured has not? laid out money for 





The rule of lis pendens applies to purchasers at the 
xecution sale in the same way as to other transferees 
gd it. isnot open to such auction-purchasers to 
uastion a decree passed in a litigation which was 
ending in régard to the property on the date of their 
uschase, though they were not parties*to the decree, 

O Masra BREHMAN v. Ram Qacar 213 
G e 


e af 4 i | 
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. Tort—conelg. , j | TPansfer of Property Act—centd. 
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— 88, 52, 74- Mortgage suit—Sale 0f mort=. 


© gaged property after prélimanary decree but before 


passing of final decree--Lis pendeng, doctrine of, 


applicability of —Purchaser, whether can redeem, 
mortgage suit is not terminated until the passing 
e 





is no transfer of .immoveable*property, the assign- 
ment of the charge need not be meade bya registered 
instrument. The right to a debt bêng am action- 
able claim can be transferred onlv by an insti ument 
in writing under „8. 130 of the Transfer of Property 


Act. M Samnasiva IYER v. VENKATÊRAMA Iver, 51 M. L. | 
J. 95; (1926) M. W., N. 960, A I R.1926 Mad 903 447 | 


. e 
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the wrong-doer's benefit, and im order to minimise of the final decree and consequently a purchase of the 
the damages which he is lable to pay by reason ofthe mortgaged property after the passing of the prelimi- . 
tort which he has committed. C Rogues Prarr SHELLAO nary decree but befdte the passing of the final decree 
Co.v Joun Krna & Co , 99 O. 239; A I R. 1926 Oal 664 is subject to the doctrine of lis pendens, and such 
M 1042 purchaser is not entitibd to redeem the property after 
man Master's liability for acts of servant See “the passing of the final Uecree for sale against the 
MASTER AND SERVANT 1030 mortgagor. N Pressuxupasy PRERKHAN, BIN, L. J, 
Trade name, infringemeat of. 157, A. L. R.1926 Nag 21 e >» 979. 
Bibbs ae ad mera Pape be denoted by a A 5. 53—Alnenation m fraud of credttors— 
escriptive name, bu e person inventing or dis- mort she 
covering ıt chooses to describe the article. by a ne ja kaka, aying of dn ak TT a sa oo 
fancy name and manufactures and sellathe same eee arge Jor kaga a colada sti 
a hatt t em dP that 5 _ There can be no equity in° favour of a purchaser 
meer aa f that” ae Cane d iie / DY & in fraud of creditors whe acts without bona fides. 
right in that name, and if another person places in pp Where # sale ia fraud of oreditors is sat aside, the 
the market the same article as known by its proper A aaa WEO ial 2 p Jar MOTER ON 
descriptive name, but in the same fancy name, and Eth Tp gyan zee D š ieee F sa i i 
with similar get-up, the latter must be deemed to 0 lesane br : 71996) wW N 393 34 L av 
have tH® intention to create confusion in the mind of the ae WAL MAWAN Maan, 262 
public with d to the original article. 4 
Instances of actual deception need not be proved —-——— 8 §&3—Fraudulent transfer——Intention— 
if the Court is otherwise satisfied. CG UPENDRA NATH Execution impending against transferor-——Good faith 
BRAHMAOHARI © Unton Deya Co. Lrp , 43 C L. J. 405; —Duty of Court. 
A. I. R. 1926 CaL 837 667 | Aloe 8 a feree a value is not aware ofany | 
intention on the part of his transferor to defeat or 
Transfer of property. See Yak. OC, 1908,8 3 A delay hip creditors, but has knowledge only of an 
impending execution against 6 transferor, such 
Haat kad plasa Beier BS one bees ee knowledge iteelfis not sufficient to vitiate the trans- 
Tee aha daga jika ak fer and does not make the transferee a transferee 
Negligence Aig in certain. circumstances be con- oe fth pas a good faith within the meaning of 
sistent with honesty, but where the title of a person j For ter 9 of ee ee tat t 
is obviously founded on pessession which is knowing- fajls thin nb ce aofa. 53 Ba ihe aa aioe ct Dea. 
ly obtained by trespass, ıt is impossible to hold that — porty Aot it ie essential th gi aan E Te: 
the trespasser honestly believed that he was the © POY ct it 1s essențjal that the facts should be con- 
Shes oroek ao le, ee sidered in relationship to each other and weighed as a. 
Gn ow amen ki mado by hin mabir NA gh kapan Er It is wrong to separate an indıvidual transac- 
8. 51, Tranafer of Property Act. SEORETARY OF STATE ae aa ba eats and bo: proceed to de 
FOR INDIA v DUGGAPPA BHANDARY, A.I R. 1926 Mad, 7 ops rate thabit was quite "consistent with good 
> 921 ; ; 789 tes Geen 2 ane ae meid a 7 ie 
a —_— a | asa whdle The incidents of the 
7 sa kd BANE dikes Bs ah a, transactions must be examinedin thew cumulative 
ih. ih d faith’ ena F effect of i and not in their individual effect. 8 LADHOMAL Sapuoo- .- 
Ani rag kanang a b gg Ba KAR, AAS MALY FLRMING SHAW & Oo, A I. R. 1926 Sind 109 
that his transferor has only a Ilifeinterest in the : 487 
property cannot alan to NANA the cost of ans a 58 a 2 a Sao ee Act (V of 1920), 
ments effected by him upon the property from the The ciated raga el civ ne oe a. 58 of the P 
reversionergofhis transferor, when the transfer is set _- ‘al in 1 heed y t Je NA Bue GEDE A TOR 
aside, unless the reversioners had acquiesced “in the ~UCl# *nsolvency Act does not debar creditors or the 
trust NJ Gisuwie BALERISANÁ v: JANKI BAT. A. I Official Receiver from proceeding under s. 53 of the 
P 199 Nag 984 i ' 265 Fransfer of Property Act. M Orrictan RECEIVER, 
l 8. 52—eLis pendens—Purchase df “property Se gr Basjo Souza, 23L W. 643, A 1. 
; denta lite-—Purchaser not party to litigatton— 026 300 
xecution purchaser. g . — 85, 55,100, 130—Charge ayo mortgage, 
It is a well-established rule of law tha, a person distinctioh detween—Transfer of charge a 
who ases property@forming the subject-matter | The distinction between, a’mortgage and a charge 
of a lifigation pendente*lite will be bond by the is that whereas a mortgagé amounts to a tran®fer of 
* result of that litigation though he was nd’ party to it, property, a charge does ndt amount todne. If there 


, "stipulation by which 


| Roxarn Kuer, 24 A. L. J 627; A.J. R.1926 All. 415 
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md m 8. 5 6-—Charge, contractifg out of, whether, 


issible., 4 

tis open to the, parties toa sale to enter into a 
agpressly or by implication ghey 

may: contract themselves out of the charge created by 
s,°56, Transfer of Property Act. A PIRTHIRAT SINGH v. 


, . 343 
n ~ BS, 74, 75—Mortgages, several—Redemption 
Subrogation. ` 


A, subsequent mogtgagee can redeemand he sub- * 
- rogated 


the position of a prior mortgagee, even 
though there isan unredeemed interveging mortgage. 
A. CHHPTRLAL v, BANSIDHAR, 24 A. L. J. 570 9 
8.76 (g)—Mortgage with possession— Duty 
of mortgagee to keep accounts—-Profiis to be deter- 
mined according to ,‘j&mabandi’—‘Jamaband.”, 

meaning of. 6 e 

Section 76, cl. (g) of the Transfer of Property Act 
‘imposts a definite obligation on a mortgagee in pos- 
session to keep clear, full and accurate aceounts of all 
gums:received and spent by him as a mortgagee 

Where, therefore, a mortgage-deed provided that 
the*profits of the mortgaged property were to be 
appropriated by the mortgagee in-lieu of interest 
and that in case the profits fell short of the interest 
the mortgagor was liable to pay the deficiency qccord- 

to the, Jamabandi': 
eld, that the term ‘samabandi in the deed of mort- 
gage was intended to cover such accounts as the law 
required the mortgagee to keep, viz., the rent-roll 
ind the account of collections kept by the mortgagee 
and not the Patwari's samabandi. O, Saeoranr BIBI 
#4, GOURI JHANKAR, A L R.1926 Oudh 514 175 
8. iets abe by mortgagor - Tender—Subse- 
quent withdrawal, effect of—Continued readiness 
and willingness to pay—ZInterest, liability to pay, 
. å deposit in Court, under s. 83 of the Transfer of 
Property Act, is only a special kind of tender design- 
ed to make*availabie a sure mod of proof to the 
mhortgagor of the fact that he has made a tender. 

Jf after depositing the money in Gourt the mort- 
*“gagor withdraws it, hi> originale deposit cannot be 
treated, as nullity, that%s to say, he cannot be regard- 
edas never having tendered at all; nor does interest 
cease to run in all oases if the mortgagor once de- 
posits the money and subsequently withdraws it 
Swing to the mortgagee’s failure to take it within a 
reasonable time. . 

The question in each rase is whether the mortgagor, 
notwithstanding the w.thdrawal of deposit, has re- 
mained ready and willing to pay throughout.. 

If a mortgagor deposits the money and subsequent- 
Jy withdraws ıt, the presumption 1s that he,continued 








ready and willing to pay, and the burden is on the 


mortgagee to show that he was eher not willing or 
not ready to pay because he had utilised the with- 
drawn money for other purposes. In cartain cir- 
eumaspances fact of withdrawal in iteekfe might be 
some evidenle of mortgagor's unwillingness to pay. 
Wh ina suit on a mortgage, the mortgagor 
alleges to hig written statement a deposit by him 
ander s. 83, of Property’ At t, and his eontinu- 
ed readiness and willin A 
raised -on the podnt, the Mortgages 1s precluded from 
claiming ittterest from the date of depos.t subsequent- 
: gr ap ag by the merbgagor. M RAMABHADRA 
HEVAR v. ARUNAOHALAM PILLAL, OM B,J. 468; (1928) 


JM, WAN, 493: AI, R. 1926 Mad, 6)1; 24 L. W. 167; 49° 
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es3 to psy andro issue 19 ° 


———y 8,100. See TRANSFER OF PROPERTY Act, 1882, ? 


8 yd “447 


s. 107—Kabuliyat exetuted by lessee in 


favour of lessor, avh€ther compulsorily registrable’ 


A kabuliyat executed bya lessee in favour of the 
lessor 18 not a document which creates a lease within 
the meaning of s. 107 of the Transfer of Property Act 
and 18 not, therefore, compulsorily registrable. An 
unregistered kabuliyat eis, therefore, admissible, for 
the ees of proving the admission of the lesseo 
that he held certain property as a lessee. N BIRDI- 
CHAKD LALOHAND v. POPATLAL, A. I. R. 1926 Nag 49) 


° 183 
-——— 5, 108. See AGBA Tenanoy Acrt, 1901, s4 


1048 
s. 108 (J)—Lease—Covenant not to eject us 
long as went w paid, effect of--Permanent lease—- 

Heritability. = 

A rent-note executed by a lessee in favour of his 
lessor contained a covenant thatthe rent stipulated 
would be paid month by month and that as long as 
rent was paid the lessor would not be entitled to get 
the premises-vacated, but that if rent for six gouths 
remamed in arrears the lessor would *eeentitled to 
get the premises vacated s eè >» 

Held, that the lease was a permanent one, that 13 to 
gay, the lessee was entitled to remain in possession as 
long as he paid the agreed rent and that the lease 
must enure for the benefit of his heirs unders 10& (Ji 
of the Transfer of Property Act. BBarSonav Bal 
Hiragavel, 28 Bom. L., R. 552, A. I. R. 1926 Bom. 374 








6 
——-— 8.117, See AGRA TENANCY Act, 1901, s. 4 a 
1048 
— 8.130, See TRANSFER or Propfary Agr, 1882, 
8.55 3 . 447 


U. P. Land Revenue Act (Il of 1901), s$, 32 (e), 
44—-Grove, whether land—Entry of land as pore 
æ whether can be challenged i 
A grove is included ın the word ‘landin s. 32 (e. 
ofthe U. P. Land Revenue Act Where, therefore, a 
land is entered as grove under cl. (e) of s. 32, the enti v 
is binding on all Courts by vutue of the provisions of 
s. 44 of the Act end cannot be challenged ina Civi 
Oourt. A Baupe@Sarruwar v. BINDESHRI Pragap, .\ | 
R. 1926 All. 639 . 844 
SL ss. 111, 4112, 233 (k)—Abadi site apper- 
taining to different villages—Suit for partition—- 

Jurisdiction of Girl and Revenue Courts: 

Plaintiff and defendants were co-sharers m village. 
K and bya partition effected between them their 
shares were cepaiated and the plaintiff was allcttéd 
land in three of the mahals formed atthe time The 
village did not contain any distinct abadi area within 
its limits, the site occupied by the houses of the ten- 
ants along with the tenants of threesother villages 
being surveyed as apart of village B and yincluded 
im the Record of Rights of that village. It was, low- 
ever, recorded, that the said abadi ajte was the com- 
mon or shamtlat property of the cowharers of thes four 
villages aforecaia. In the kAa@ra of village B al the 
different plets were rec ,rded as being in possessicn cf 
difiercnt co-eharcrs os the said villages bepalately. The 
plamntift? filed asuit 14 the,Civil Court for partition 


of the abadi sıte against the other co-shiwags o: thee 


village K : 

Held, (1) that baving regard to the entries in the 
khewat and khasra of village B the plotsin dispu 
forming & part of the abady area must be tieatea as 
appurtenant to or a part of village JX and that the gu- 

4 6 o è 


“ l 8 $ | 
. ka ‘ i ; ' | 
1180 ° ” l INDIAN CASES. ° iag. 
° B, P. Land Rovonuė Act—conolfi. U. P. Town im provement Act—coneld. ae 


value’ of the property. O ALI ARBAR Y SECRETARY ‘OF 


esourers of that village were eiititled td hava, them 
“Stave For INDIA, A. 1. R.1926 Oudh 477; 30, W. N. 


partitioned by a supplementary: proceeding in the 


Revenue Court; °* . 

- (2) that the Uivıl Court had, fherafore, no jurisdic- 
tion to entertan a suit for partition of the plots by 
virtue of the provisions of 8. 733 (k) of the U P. Land 
Revenue Act. A SHIAM SUNDER v. BURTA SINGH, 24 A 
L. J. 391; A. L R. 1926 AU. 360; L. R. 7 A 304 Rev. 


902 
naa mm 9.161. See [CAND IMPROVEMENT Loaxs Act, 
1883, 8. 7 854 


U. P. Munilolpalities Act (II of 1916), s. 34. See 
U. P, Monrorpaurrizs Acg, 1916,8 219 1030 
-g 889186, 318—Order directing demolition of 
burlding —Remedy— Appeal—Injunction, suit, for- 
Jurisdiction of Umil Courts, 


4 


Under s. 186 of the U. P. Municipaties Act 4 ' 


Municepality has power to directthe demolition of a 
building erected without sanction, and the remedy of 
the person aggrieved by such an order is, tpappeal, 
from the order under the provisions of s. 318° 

Act. A Oivil Oourt has no jwisdiction to grant any 
remedy against such an order hy way of’injunotion or 
other fse; P UNIOIPAL Boarp, BARA BANKI v. “RAJAB 
ALI, 3 O. W. N. dif; ALL R 1926 Oudh 413  .. 122 
m SS, 219, B4—Mumerpality, surt againsi— 

Los: caused by Mûnicipal sercant—Limitation. 

A Municipal Corporation under the U.P Munici- 

hities Act is authorised to close any road vested m 

t,and aremedy being open tothe aggrieved party 
under s. 34 ofthe U. FP, Mumcipålities Act to apply 
for redress to the Hxecutive Officers of the Govern- 
ment, no Court of Law can enquire mto the reasons 
for its action. 

A right of permanent closing of a street includes the 
right of, closing it temporarily for repairs. 
MUNIOIPAL Boarp, BSNARES v. BBHARI Lan, 24 A.L.J. 
692; A. I.R 1926 All. 538° 1030 

8.326. See LIMITATIONn Act, 1908, Sou. Iæ 

Art. 2 103 


U, P, Towh Improvement Aot (VIllof 1919), s, 
§8--Acquisition of land—Tribunal, duty of— 
“Market value,” meaning *of—Ascertainment of 
market value, method of. ` 
The duty of a Tribunal created finder a. 58 of the 

U. P. Town Improvement act fo. the purpose of 

acquiring land under ‘the said Ac; is to award 

market value of the property, as ıt tood at the time 
of the acquisition, liresioctive of he fact that ıt was 
about to ve acquired. 

“Maret value” means the price which a willitg 





| o bayer will give to a willing seller When both are 


` actuated by the business principles that should guda 
such persons inthe locality at the time; and ın calculat- 
ing At market value account must be taken of such 
potentialities ag would be in the mind of he buyer and 
the seller, apart from the prospect of the acquisition. 
Different? methods must be appbed ın calculatiag 
par value in each particular inatance, In all cases, 

owever, the Trfeyoalphould look at the*use to which 
the proprietor was putting the property, the umita- 
tions that attached to that use and theeincome, it any, 
that he was making out of it, It is not usually of great 
advantage to examine the price at which land in the 
_ glocality gs sold unless a very shrewd discrimination 
is madeas to the difference and peculiarities of each 
transaction. The price that a speculator would pay 
who has no intention of retaining the property but 
hopes to part with it to somebody less informed than 
himself at a higher veiu, would not be tho ‘market 

è 6 


p ° 


m shatter at een | 


of’ the * 


e BAI v. AMÈU 


19 Sup.; 29 O C. 241 


* 


7 
vee and purchaser, Sa O. P. O., 1908, sy Fi 
7 


— Contract, non-performance of—Earnest-money, 
refund of-—Damgges, claim 
Amount of damages. 


W here specific per a of contract is refused by ; 


tfe defendant, the p 
cove 
But 


aintiff is entitled to sue for fe- 
of the earnest money as well as for damages. 
e damages must not be penal. C „NATURAM 


DAN v. ULUK OHAND BARMAN, A, I? R. 1926 Oah 


700 
Contract of sale—Sale-deed, arecubed but not 


‘ *“yegistered—Specific performance, See REGISTRATION 
7 j Act, 1908, 8. 77 


° 187 
Vilage ChaukidariAct (VI B. C.of 1870), ss. 
59, 60, 61—Ohanki chakran lands, determina- 
tion of—Order, whether final—Jurisdiction of Civil 
- “Courts. 
Where there has been a compliance with the provi- 
sions of s 61 of the Village Chaukidari Act, an order 


under the section is final anf conclusive and cafinot 
be questioned in a Oivil Court. C AIB CHANDRA 
BANERJEE v. UMESH Nata Roy a ie 536 


WIll—:I’xecutor, person other than taking possession 
of property--Swit for acccunts, See LIMITATION ACT, 
190g, cu I, Art. 123 e 3 

——-——— Probate application—Onus probandie—Party 
writing Will deriving benefit— Benefit, meaning of. ` 
Onus probandi lies in every case upon the party 

propounding 8 Will; and he must satisfy the con- 

acience of the Court that the instrument so propound- 
ed 1s the last Will of a free and capable testator. This 
onus, however, is in general discharged by the proof 
of capacity and the fact of execution from which the 
knowledge of and assent to its contents by the testator 
will be assumed. 6 i ; 

If a party writes or prepares a Will under which he 
takes a ‘benefit’ that 1s a circumstance which ought 
generally to excite guspicion pf the Court, the amount 
of suspicion verying with the icular facts of each 
case. The ‘benefit’ contemplated is a pecuni 
benefit, a legacy, for instance, more or less of sub- 
stantial nature 

This rule is onaof prudence rather than of law. 

Pat RAJDCULARI Bintv. Kristna Bist, 7 P. L, T. 203; 

Al. R. 1926 Pat. 269 1036 

emmm, OGL Proof, necessary: ` 
The propounders of an oral Will must establish it 

by proof ofthe precise words of the testator with 
every circumstance as to the place and time. N yy 


WORDSAND PHBASES;— o, 
“Del credere agent” and “dubash” distinction 
between. See CONTRACT 


for, whether lies—. 


+ 


134 . 
Fallureof justioe, explainsd. Seeds. P. Ce 1898; 
297 . 385 


8. ae 
“Jamabandl,” meaning of. See TRANSFER or PrO- 
PERTY ACT, 1882, s. '7 G (gY 4 175 
Judgment, meaning of. See Letters PATENT 
(Rana.), cl 13 523 


Lottery, meaning of. See PENAL GODE, 1860, ‘8. Aes 


Market value, meaning of See U. P. Town 
JMPROVRMEANYT Act, 1919, s. 58 7 
Shop, meaning of, See “PUNJAB 
Lyd, a. 5 $ . 
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PREEMPTION ACT, |? 
a 1 8 sf 
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